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Secretary Lo
. . - [ . A
Commodity Futures Trading Commission SN

Three Lafayette Center g
1155 21st Street, N.W. '
Washington, DC 20581

Re: Proposed Parts 35, 36, 37, 38 and 39 of the Commission’s Rules: Exemption
for Bilateral Transactions, Regulaiory Reinvention and Clearing

Organizations Reimvention

Dear Ms. Webb:

We are submitting this letter on behalf of our clients, a coalition of the
commercial and investment banks named below (the “Coalition™), in response to the Commaodity
Futures Trading Commission’s (the “Commission”) releases published June 22, 2000 {the
“Relcases™, proposing a revised Part 35 Exemption for Bilateral Transactions, new Parts 36, 37
and 38, A New Regulatory Framework for Multilateral Transaction Execution Facilities,
Intermediaries and Clearing Organizations, aud new Part 39, A New Regulatory Framework for
Clearing Organizations (collectively, the “Proposed Rules™)-

The Coalition consists of the following financial institutions:

The Chase Manhattan Bank

Citigroup Inc.

Credit Suisse First Boston Inc.

Goldman Sachs & Co. i ama §ALD03Y
Merrill Lyneh & Co., Inc. | N et "‘u"";3 334
Morgan Stanley Dean Witter & Co, SAERVNERL S
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The Coalition appreciates the opportunity to comment on this important
rulemaking initiative by the Commission. The six Coalition firms are major participants in the
U.S. and foreign financial markets, including the securities markets, govemtment securities
markets, forsign cutrency markets, futures markets and derivatives markets. These firms are in
the forefront of financial product innovation and compete globally with non-U.S. financial
institutions for international business in U.S, and foreign financial markets.

The Coalition endorses the efforts of the Commission and its staff to review and
update the regulatory framework established under the Commodity Exchiange Act (the “CEA™)
in light of developments affecting the over-the-counter and listed derivatives markets in the
United States and abroad. The Coalition believes that it is essential that the Commission take
unambiguous steps to promote legal certainty and ensure that the United States remains a
hospitable jurisdiction for market innovation. The Commission’s participation in formulating the
unanimous recommendations contained in the 1999 report of the President’s Working Group on
Financial Markets, Over-the-Counter Derivatives Markets and the Commodity Exchange Act (the

“President’s Working Group Report”™) was an extremely important and constructive step in
accomplishing these goals.

The Coalition believes that legislation implementing the recommendations of the
- President’s Working Group Report and related measures is important and, indeed, essential to
the accomplishment of certain of these objectives.! The uncertainty of the legislative process,
however, makes the Commission’s initiative an important alternative vehicle for accomplishing
these objectives.

The Proposed Rules, and the Releases generally, if adopted, would clearly further
the objectives of the President’s Working Group Report. In particular, the proposed framework
would significantly enhance legal certainty for over-the-counter (“QIC") derivatives and
promote the use of clearing facilities and electronic execution facilities for OTC derivatives. In
this regard, the proposed framework would eliminate many existing obstacles to inmovation in
U.S. derivatives markets and advance the position of the United States as a leading international
financial center. The Coalition commends the Comumission for proposing these measures.

The Proposed Rules would also unbundle the regulation of trading facilities and
clearing facilities and would establish a tiered approach to the regulation of trading facilities,
based on the scope of permitted participants and the extent of the mantpulation risk presented by
the specific commodities underlying transactions on the facility. The Coalition supports the
Commission’s efforts to modemize the CEA’s regulatory framework in a manner consistent with
the public intcrest and the maintenance of efficient and competitive markets.

¢ More specifically, the Coalition believes that legislative action is essential in the context of regulatory
activities affected by the CEA’s exchisive jurisdiction provisions and in the context of market activities
involving futures on non-exempt sccuritiss, Legislation may also be important in order to degive the full
benefits of the Commission’s desive to provide voluntary regulatory frameworks for clearing, independent
of the operation of a contract macket, and the electronic trading of derivatives that are not commadity
futures or options contracts.
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The Coalition thus supports adoption of final rules as expeditiously as possible,
subject to the comments and recommendations set forth below, which the Coalition believes will
enhance the Proposed Rules in a marmer consistent with the recommendations of the President’s

Working Group Report.

The following discussion focuses on the Coalition’s suggestions with respect to
(i) the revised Part 35 excmption for bilateral trapsactions, (if) the proposed Part 36 exemption
for transactions on a multilateral transaction execution facility (“"MTEE"), (1ii) the proposed Part
37 exemption for derivatives transaction facilities (“DIEs") and (iv) the proposed Part 39
framework for the regulation of clearing organizations. Although the Coalition generally
supports the extension of regulatory relief to recognized futures exchanges (“"RFEs") and the
granting of corresponding relief for intermediaries, the Coalition does not intend to comment
specifically on the provisions of the Proposed Rules relating to these issues.

Tn addition to the recommendations discussed below relating specifically to the
Proposed Rules, the Coalition has included recommendations for additional action by the
Commission in connection with the Commission's final rulemaking. These additional measures
include clarifications to the Commission’s Policy Statement Concerning Swap Transactions (the
“Swap Policy Statement”) and the Commission’s Statutory Interpretation Concerning Hybrid
Instruments (the “Hybrid Interpretation™) and the issuance of intespretative or excmptive relief,
in consultation with the Department of the Treasury, to provide greater clarity with respect to the
scope of the so-called “Treasury Amendment,” CBA Section 2(a)(1)(A)(ii). The Coalition
believes that these additional measures are essential if the Commission is to provide effective
and comprehensive administrative relief to redress legal certainty concemns consistent with the
recommendations of the President’s Working Group Report.

The proposed revisions to the Commission’s existing Part 35 swap exemption (the
“Existing Swap Exemption”) would climinatc various provisions that give rise to significant
uncertainties as to the scope of the exemption and would promote innovation in the OTC
derivatives markets. In particular, revised Part 35 would:

U eliminate uncertainty as to the scope of the “swap agreement™ definition;

) eliminate uncertainty as to the meaning of the requirement that a covered
transaction not be part of a fimgible class of agreements that are
standardized as to their material economic terms;

. promote the use of clearing facilities for OTC derivatives and contributs to
a reduction in systemic credit risk; and
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. promote the use of electronic technology, other than electronic trading
facilities, in connection with OTC derivatives and contribute to
improvements in efficiency and the reduction of settlement risk.

The Coalition strongly endorses these rule proposals. The Coalition believes that
the uncertainty that has arisen over the years regarding the scope of the swap agreement
definition and the non-fungibility requirement has been deleterions for the market and was not
consistent with the original intent underlying the affected provisions. Accordingly, the proposed
changes are important both in clarifying the original intent of the Existing Swap Exemption and
in recalibrating the exemption in a manner consistent with the evolution of activity m OTC
derivatives.

The significant scope of activity in OTC derivatives and the remarkably few
misadventures that have occurred over the past decade are strong corroboration of the
Commission’s implicit judgment that this activity has evolved in a manner that does not require
and would not benefit from substantive federal regulation under the CEA, independent of the
underlying jurisdictional issues.

In addition, revised Part 35 would include provisions limiting the sbility of an
eligible participant to repudiate unprofitable contracts based on the CEA. ‘These provisions
would significantly enhaoce the Jegal certainty of OTC derivatives transactions, including those
entered into in reliance on the Swap Policy Statement and Hybrid Interpretation.

The provisions precluding contract repudiation based on an aliegation that a
transaction complying with the Swap Policy Statement or Hybrid Interpretation nonetheless
violates the CEA or Commission rules, in particular, represent & thoughtful and creative
approach to reducing existing legal uncertainty under the CEA in an area in which the
Commission’s exemptive authority under Section 4(c) of the CEA is significantly constrained.
These provisions are particulsrly important in the context of transactions involving non-exempt
securities, the category of OTC derivatives transactions that is in greatest need of enhanced legal
certainty. :

Taken together, these provisions would also significantly reduce the systemic
credit implications of legal uncertainty affecting the covered products. The Coalition thus
strongly endorses the inclusion of these provisions in proposed Rule 35.3(b) and (c) as central to
the Commission’s legal certainty initiative.

B.  Recommendations.

The Coalition has set forth in the following sections recommendations designed to
enhance proposed revised Part 35 in a manner consistent with the goals articulated by the
Commission in the Releases. -
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1. Propased Rule Modifications
a “CI:E!J'I!!E ﬂﬂi]EEE"B : ”'i::ln :IE:

The revised Part 35 exemption would require that, if a transaction is not submitted
for clearing, the creditworthiness of the counterparty must be a material consideration in entering
into the transaction. The Coalition belicves that this requirement is unnecessary and may well
lead to confusion and uncertainty. The Coalition recommends that the Commission adopt,
instead, the approach to this issue proposed by the Commission in revised Part 36.

More specifically, the creditworthiness requirement in the Existing Swap
Exemption was intended to preclude the use of clearing organizations for the clearance and
settlement of swap transactions.” In light of the Commission’s determination to permit clearing
of exempt transactions in circumstances where the clearing organization is subject to appropriate
regulatory oversight, the Coalition believes that this provision should be amended accordingly to
provide that if a transaction is submitted for clearance and scitlement to a clearing organization,
the clearing organization must be authorized under Part 39. This is the approach proposed by the
Commission under Part 36.

The approach proposed by the Commission in revised Part 35, however, would
create uncertainty by suggesting that the creditworthiness requirement means more than that the
underlying trapsaction is not subject to multilateral clearance and settlement arrangements. This
may create uncertainty regarding, and have a chilling effect on, the use of alternate forms of
bilateral credit enhancement. This result would be highly undesirable in a market in which credit
intermediation by individual intermediaries is an important function. Accordingly, the Coalition
strongly recommends that the Commission conform its approach to this issue in Part 35 to the
approach proposed by the Commission in Part 36.

b.  Principslvs, Agency Transactions.

As drafted, revised Part 35 is unclear as to whether transactions effected by an
cligible participant on behalf of another eligible participant would be eligible for exemption.
The definitions of certain types of eligible participants, such as banks, broker-dealers and futures
commission merchants ("FCMs"), refer expressly to parties acting as principal or agent, whereas
other definitions are silent. The Coalition believes that a preferable approach would be to
remove references to principal or agency transactions from the definitions of the various classes
of cligible participants and provide in the operative provisions of the rule that the exemption
would be available to eligible participants trading for their own account or through another
eligible participant, as under proposed Rule 36.2(a). Any limitations on the scope of such
agency relationships should be specifically identified.

3 Sec Exemption for Certain Swap Agreements, 57 Fed. Reg. 53627, 53629 (Nov. 12, 1992) (proposing
release).
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c.  Definition of Elicible Partici

The Coalition believes that, in light of the Commission’s favorable experience
with the Existing Swap Exemption, the categories of eligible participants under proposed Rule
35.1(b) should be expanded in the following ways:

Banks. In addition to banks and trust companies, this category of eligible
participants should expressly include foreign banks and branches or
agencies of foreign banks (as defined in Section 1(b) of the International
Banking Act of 1978), so-called “Edge Act corporations,” federal and
state credit unions, institutions regulated by the Farm Credit
Administration, so-called “agreement corporations,” financial holding
companies (as defined in Section 2 of the Bank Holding Company Act of
1956) and similarly regulated affiliates of the foregoing.

Iosurance companies. Regulated subsidiaries and affiliates of state- or
foreign-regulated insurance companies should be eligible participants.

Broker-dealers. Material associated persons of registered broker-dealers
for which the broker-dealer makes and keeps records under Sections
15C(b) or 17(h) of the Securitics Exchange Act of 1934 and investment
bank holding companies (as defined in Section 17(i) of the Securities
Exchange Act of 1934) should qualify as eligible participants.

FCMs. Affiliated persons of registered FCMs for which the FCM makes
and keeps records under Section 4f(c)(2)(B) of the CEA should be cligible
participants.

Natural Persons. The definition of eligible participant should be expanded
to include, in addition to natural persons with total assets exceeding $10
million, natural persons who have total assets exceeding 33 million and
who enter into the transaction in order {0 manage the risk associated with
an asset or Jiability owned or incurred or reasonably expected to be owned
or incurred by such person.

Many derivatives activities of financial institutions are conducted by or through the
additional types of entities referred to above. Although certain of these entities would fall into
the general corparation category in proposed Rule 35.1(b)(6), the Coalition belicves it would be
preferable to treat these entities as separate categories of eligible participant without regard to the
asset aud other requirements for corporate eligible participants.

‘With respect 1o natural persons, the Coelition is not aware of any abuses that have
arisen in connection with the $10 million asset standard for natural persons under the Existing
Swap Exemption and believes that jt would be appropriate to provide legal certainty for OTC
derivative transactions for a somewhat broader group of individuals with sigpificant assets who
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enter into the relevant transaction for risk management purposes. The Coalition notes in this
regard that a similar distinction is drawn in the context of business corporations, which entities
must have $10 million in total assets unless they enter into the relevant transaction for hedging or
other business requirements, in which case they need only have $1 million in net worth.

d.  Dcfinition of MTEE.

The Coalition belisves that the revised definition of MTEF in proposed Part 36,
while providing significantly greater clarity than the explanation of that term contained in the
preamble to the Existing Swap Exemption, is arguably narrower in onc significant respect.
Because the definition refers to facilities on which bids and offers are open to multiple
participants, rather than all participants, as under the existing definition, the new MTEF
defipition might, for the first time, encompass electronic systemns that incorporate the ability to
filter bids, offers or accoptances based on the existence and extent of mutnal extensions of credit
between the counterparties or prospective connterpartics. Accordingly, transactions conducted
on such systems could be ineligible for the Part 35 exemption.

This is the only respect in which the proposed revisions to Part 35 narrow rather
than clarify or broaden the Existing Swap Exemption.

The principal feature of such credit-screened systems is that transactions can be
executed only between parties who have individually ncgotiated the credit and other material
terms of their relationship and who have made individual credit determinations based on
knowledge of their potential counterparties. This type of credit determination is typical of swap
transactions cligible for the Existing Swap Exeraption and the proposed revised Part 35
exemption.

Credit screened systems are also generally limited to professional and other
regular participants in the relevant market. The Coalition sees no compelling policy reason to
' preclude participants in such credit-screened systems from transacting through those systems
contracts involving the full range of commodities acceptable under revised Part 35, as opposed to
the significantly narrower range available under new Part 36. The Coalition accordingly belicves
that credit-screencd transactions should remain cligible for the Part 35 exemption and requests
that the MTEF definition be revised by adding the following subsection at the end of Rule

36.1(b):
“(4) any facility:

{i) whose participants individually negotiate (or bave individually negotiated)
with counterparties the material credit terms applicable to transactions between them, inclnding
transactions conducted on the facility; and

(if) either (A) that incorporates credit scroens or filters that prevent any participant
from executing a transaction with another participant unless both participants have approved the
extension of credit to the other prior to entering into the transaction or (B) on which matched
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bids and offers are not binding, but are subject to subsequent acceptance by the cduntcrparties
based on counterparty credit considerations.”

In the event that the Commission is concerned about vnintended expansions in the

scope of the permitted systems proposed o be excluded by the language suggesied immediately
above, the Coalition would be pleased to work with the Commission and its staff to address those

concerns with greater specificaty.
c.  Netting.

The explicit authorization for netting arrangements should apply to netting of
deliveries and delivery obligations 85 well as netting of payments and payment obligations.

f. Additional Conforming Recommendation.

The Coalition also recommends that Proposed Rule 35.1(a) be amended to replace
the reference to “swap agreement” with “agreement, contract or transaction”.

. The Commission should clarify in the preamble to the final rules that the
criterion set forth in Proposed Rule 35.2(g) is satisfied by a party in
circumstances where the party reasonably belicves, at the time the relevant
agreement, contract or transaction is executed, that its counterparty is an
eligible participant.

. In the first paragraph of Section 11} the Coalition recommends that the
Commission clarify that the replacement of references to “swap
agreements” with references to “contracts, agreements or transactions” is
not intended to suggest any expansion of the Commission’s jurisdiction,
but is instead intended to clarify that the new exemptions are applicable to
any contract, agreement or transaction that is a futures contract or
commodity option, without regard to any further qualification.

. In addition, the Coalition recommends that the Commission modify the
discussion in the first paragraph of Section II of the exemption from the
CEA’s private right of action to clarify that a transaction would not be
void, voidabte, unenforceable or subject to rescission solely due to a
violation of the exemption’s requirements, (Proposed additional language
is underlined.)

: 65 Fod Reg. 39033, 39034 (Yune 22, 2000).
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. The definition of MTEF in the preamble should be conformed to the
definition in the Proposed Rules. In addition, the discussion of exclusions
from the definition should be modified to clarify that facilities merely used
as a means of communicating bids, offers or acceptances thereof would
not be included in the definition, (Proposed additional language is
underlined.)

* The preamble to the final rule should state that references to “bilateral”
transactions in the heading of proposed Part 35 and the Releases are not
intended to import any requirement additional to the those expressly set
forth in propesed Rule 35.2, but is intended rather to distinguish Part 35-
exempt transactions from transactions conducted on an MTEF.

» The Coalition recommends that the Commission expand its Section 4(c)
findings by reciting that the Part 35 amendments will promote financial
innovation and reduce systemic risk, infer alia, by permitting expanded
use of electronic communication facilities and clearing arrangements.

I."  Part 36 Exemptiop for Transactions on an MTEE.
A General Comments.

The proposed Part 36 exemption addresses a key limitation of the Existing Swap
Exemption, which does not apply to transactions executed on or through an MTEF. The
Coalition strongly supports the Comumission’s proposal, and believes that the proposal represents
a very important initiative both to promote legal certainty and to facilitate the development by
U.S. market participants of electronic trading systems and technologies and the expanded use of
clearing facilities. '

In addition, proposed Part 36 would also include provisions similar to those in
revised Part 35 limiting the ability of an eligible participant to repudiate unprofitable contracts
based on the CEA. The Coalition strongly supports these provisions for the reasons discussed
above.

The Coalition nevertheless recommends that the scope of the proposed Part 36
exemption be expanded in certain respects. The Coalition believes that these recommendations
can be implemented by the Commission without giving rise to additional regulatory concerns
and would significantly enhance the efficacy of proposed Part 36. The Coalition’s specific
recommendations are sct forth below. '
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B.  Recommendations.
1. Permissible Underlying Commoditics.

The range of permissible underlying commodities for transactions eligible to be
traded on an MTEF should be modified in the following respects:

. Macroeconomic indices and measures, in addition to indices or measures
of inflation, should expressly be included. Indices of this type are
financial in nature and do not present a significant risk of manipulation.

. Transactions involving intangible commodities not susceptible to a
significant risk of manipulation, such as telecommunications minutes or
bandwidth, should also be eligible for the exemption.

. Clause (7) of proposed Rule 36.2(b) should be clarified to read as follows:
“an economic or commercial rate, differential, index or measure (i) that is
beyond the control of the parties to the transaction, (ii) that is not based
upon prices derived from trading in a directly comresponding cash market,
and (iii) for which the related contract, agreement or transaction is cash-
settled.”

Transactions involving these additional underlying commodities would generally
not be subject to a materially greater risk of manipulation than those commodities expressly
enumerated by the Commission in proposed Part 36. Accordingly, the Coalition belicves that
they are ppropriate for an exempt MTEF undex proposed Part 36 and do not require the
additional regulation applicable to DTFs or RFEs.

In addition, the Coalition strongly recommends that the Commission add a
provision that delegates to the Director of the Division of Economic Analysis the authority to
designate additional commeodities as cligible for Part 36-exempt transactions based on a
determination that they are not subject to & significant risk of manipulation. The Coalition
believes that a provision of this kind is important in order to maintain the vitality and efficacy of
the Part 36 exemption as trading in new commodity classes develops. The delegation of this
authority to qualified senior Commission staff will avoid potentially significant delays
occasioned by a formal rulemaking process that are simply pot justified by the nature of the
determination to be made. '

2.  Definition of MTEF.

As described in the Coalition’s comments with respect to Part 35 above, the
Coalition believes that the definition of MTEF should expressly exclude electronic systems that
incorporate credit screens that implement bilateral credit determinations and result in bilateral

contractual relationships.
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The Commission has requested comment as to whether the availability of the Part
36 exemption for transactions involving exempt securitics, such as government securities, would
“give rise to significant and undesirable opportunities for regulatory arbitrage.” The Coalition
does not believe that it is necessary ot desirable to exclude transactions involving government
securities and other exempt securities from the Part 36 exemption, &nd is strongly opposed to any

It merits noting, as a threshold matter, that the vast majority of exempt securities
are comprised of government securitics. Transactions involving government sccuritics are
already excluded from the CEA to a significant extent pursuant to Section 2(a)(1)(A) (i) of the
CEA, the so-called “Treasury Amendment.” To the extent such transactions arc covered both by
the proposed Part 36 exemption and the Treasury Amendment, no opportunity for regulatory
arbitrage exists because the exclusive jurisdiction provisions of the CEA would not apply to the
affected transactions. Accordingly, such transactions would be subject to regulation under the
securities laws to the same extent as they would be absent any exemption under Part 36, Put
differently, for this category of transaction, the proposed Part 36 exemption does not give rise to
any new opporiunity for regulatory arbitrage.

As the foregoing discussion demonstrates, however, uncertainty does exist as a
result of the absence of a clearly understood interpretation of the scope of the Treasury
Amecndment. For this reason, among others, the Coalition strongly recommends that the
Commission, in consultation with the Department of the Treasury and other members of the
President’s Working Group, issue an interpretation or exemption in conjunction with the
Commission’s final rulemaking, consistent with the recommendations of the President’s
Working Group Report, to provide greater clarity with respect to this issue. The Coalition would
be pleased to assist the Commission and its staff in connection with any such initiative.

To the extent that any meaningful gap does exist between the scope of exempt
securities transactions eligible for the Part 36 exemption and those cligible for the Treasury
Amendment, intermediate steps exist to preclude abuses in these markets that do not necessitate
that the relevant transactions be made ineligible for the Part 36 exemption,

Specifically, the Commission could require, in the context of any transaction
involving the purchase or sale of an exempt security claiming the benefit of the Part 36
exemption, that any party to the exempt transaction that is scting in the capacity of a broker or
dealer be registered as a government securities broker-dealer or a securitics broker-dealer or be a
bank subject to qualifying oversight. Such a measure would concomitantly avoid limitations on
the Part 36 exemption that reduce the scope of the legal certainty benefits afforded by the
proposed exemption while also providing substantial regulatory protections mimmizing the
regulatory risks alluded to by the Commission in its request for comment on this issue. The
Coalition would again be pleased to assist the Commission and its staff in accomplishing these
objectives.



08/31/00 12:43 FAX 212 225 3889 CGS&H NY FAX RM @Boraso2e

Commodity Futures Trading Commission, p. 12

4.  Transparency.

Proposed Rule 36.2(g) would require that an MTEF disseminate certain types of
market data if the Commission so requires after having determined that the MTEF performs a
price discovery function. Specifically, the proposed rule provides that in such case “the facility
must on a daily basis disseminate publicly trading volume and price ranges and other trading
data appropriste to that market as specified in” the Commission’s order.

Certain trading facilities, including, in particular, trading facilities limited to
specific categories of professional or wholesale market participants, may perform a price
discovery function for the participants on the relevant facility and not for end users o other
persons who do not participate on the relevant facility. Tiered markets exist in almost every
commercial market, with perhaps the sole exception of the equity markets. These markets often
distinguish, for example, between producers, wholesale distributors and retail distributors, on the
one hand, and wholesale or retail consumers, on the other hand. Concornitantly, participants in
these market tiers often restrict price dissemination within the relcvant market tier.

The Coalition recommends that the Commission clarify that proposed Rule
36.2(g) is not intended to be used by the Commission to require that wholesale market prices be
disseminated to the genetal public. The Coalition also recommends that the Commission clarify
that the foregoing requirement would only be applicable to an MTEF, on a mandatory basis, with
respect to contracts, agreements or transactions that are futures contracts or commodity options,
although an MTEF may agree to the dissemination of market data without any determination
having been made by the Commission that the relevant contract, agreement or transaction
constitutes a futures contract or comunodity option.

5.  Nefting.

As with exempt transactions under revised Part 35, the explicit authorization for
netting arrangements should extend to the netting of deliverics and delivery obligations.

The Coalition believes that the requirerment in proposed Rule 36.2(¢) that exempt
MTEFs be legally separate from designated contract markets, RFEs and DTFs is unnecessarily
restrictive and may be confusing.

Tn particular, it is not clear whether the “facility" referenced in the provision is
intended to comprise the network and system components used in the exempt MTEF, or the
sponsoring or operating eutity. The Coalition recommends that the Commission clarify its infent
on this point. There docs not appesr to be any policy justification for preventing one legal entity
from operating two differently regulated markets. Broker-dealers and FCMs, for example, are
not required to be legally distinct entities. It should be possible for one entity to comply with the

~ requirements for a Part 36-cxempt MTEF and a DTF, RFE or designated contract market.
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In addition, the ability to use a single system to trade multiple product types
involving the same or related asset categories is a potentially important efficiency to be derived
from the use of electronic trading facilities. The Commission should not preclude this
development or introduce unnecessary obstacles to its accomplishment. The Coalition belicves
that the requirements imposed in proposed Rule 36.2(f)(1) and (2) are sufficient to address any
potential confusion among market participants as to the nature of the trading system they are
using and related regulatory implications. The Commission’s objective in this respect should be
to avoid confusion among system users without imposing artificial constraints on the freedom of
system innovators to use the most efficient technological means and forms of legal organization
available to accomplish their objectives.

7. Proposed Revisions to the Preamble to Part 3G.

In several places, the description of the commodities eligible for transactions on
an MTEF, particularly with respect to the last two categories, should be conformed more closely
to the definitions in the proposed rule itself*

The preamble also refers, in the context of commodities that are indices or
contingencies beyond the contro! of the parties, to an “independent third party that is widely
accepted as a reputable provider of data regarding the commodity.” The Coalition believes this
reference is inappropriate and may lead to confusion or unnecessary limitations on the scope of
the exemption. Partics to derivatives transactions generally designate one party as a calculation
agent. The calculation agent is generally subject, under the common law of contract, to exercise
any discretion in the determination of a price, rate or level affecting the value of a contract
reasonably and in good faith.

The responsibility of & party to determine the value or level of an index or assct is
not tantamount to control over the value or leve! of the reference index or asset. The
Commission should therefore clarify that such arrangements do not render a contract involving
any such commodity ineligible for the Part 36 exemption.

M.  Additional Legal Certainty Measures.

. In addition to the recommendation above regarding the Treasury Amendment, the
Coalition believes that, in order to maximize the legal certainty relief provided by the
Commission to transactions involving non-exempt securities—the category in greatest need of
additional legal certainty—the Commission must take additional steps to update the
Commission’s Swap Policy Statement and Hybrid Interpretation.

‘ In particular, the discussion in the first two paragraphs at 65 Fed. Reg. 38986, 38989, appears to confuse
the requirements of proposed Rule 36.2(b)(6), covering an occurrence or contingency beyond the control of
the partics, with Rule 36 2(b)(7), covering a commercial or economic index beyond the control of the
parties not based on trading in 3 directly carresponding cash market.
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A.  Swap Policy Statement.

The Coalition recomnends tﬁLt the Commission issuc a revised and updated
Swap Policy Statement redefining the scope bf the swap transactions that qualify for the policy
statement’s gafe harbor. The Swap Policy Statement was issued ata relatively early stage in the
development of the OTC swap market. Certain of the Swap Policy Statement’s criteria are
confusing and lead to market practices that 4re not consistent with prudent risk management and
are therefore not consistent with the public faterest® These critcria are also not necessary in

order to distinguish between contracts npprq{)riatcly regulated as futures contracts or commodity

options and swaps that are not appropriately ed as futures contracts or commodity options
un.dc.l‘ the CE.A- 1 '

Specifically, the Coalition l that the Commission reissue the Swap
Policy Statement clarifying that it applies to swap agrecments (including those mvolving non-
exempt securities):

e whose material economic tznns.' {in additien to price and quantity) arc subject to
individual negotiation; Sand !
[

e that are entered into, on a pﬁncilpal-to-pﬂncipal basis, by cligible participants or
persons who enter into the ion in conjunction with their line of business or in
order to manage the risk arising from am asset or liahility owned or incurred, or
reasonably expected to be owned or incurred, by such persons;” and

e that are not submitted to a clearing organization for clearance end settlement;® and

d o

s Furexaumlo,ﬂ:equﬂrmenththeSw:pPLUcysmmﬂm:qndifyingmlpnothmbjMMI
futures-style mark-to-market-margining reg has created mcertainly regarding the use of
collatcralization fechniques that are widely a8 appropriats for pradent credit risk managerent
purposes. The Coalition believes that it is possible to distinguish betwoen negotiated bilateral forms of
mditmppmtmﬁeonehmd.mdmulﬁlzfnﬂfmofuedﬂmppoﬂmgmﬁ(mcbu
clearinghouses) without imposing irabile constraints on prodent credit risk management practices.

¢ ThsSupPolicyShtemen:myhcrudn4 ing that the material econcmis terms of a qualifying
mupmnstudnanybenegoﬁammﬂupbcmbjmmugoﬁaﬁmnnemw
circumstances in which it iz not necessary ihepuﬁuhumsacﬁonmmgoﬁm:pedﬁcmmiﬂ
economic terms ot in which the parties may|choose not to negotiate such terms.
]

The Colition belisves tht the current requirement that » qualifyivg swap be entered into in conjunction
ﬁﬁzmeufmmﬁﬂsmmmm&fmmdmﬁa;whﬂcmmdw“m&ahm{nﬁgm
entersd into to offset the price risk miting ap aszet ar linbility rnd thus should not be analyzed m
isalation from the undeclying asset or i .A_tmpihatmustb:undutakm.if;tﬂl,hmn;umﬁon
with an offsetting cash market position not performm the kind of leveraged speculative investment
activity that motivated the regniation of fu copiracts,

¢ See Notiz 5 above.
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s are not marketed as futures contracts or commodity options.

The Coalition belicves that the foregoing criteria appropriately distinguish between
futures contracts, on the one hand, and those swaps that arc not, or in any cvent should not be
subject to regulation as, futures contracts, on the other hand.

B.  Statutory Interpretation.

The Coalition also recommends that the Commission revise and reissue the
Hybrid Interpretation to climinate anomalous consequences resulting from the application of the
interpretation’s current commodity independent yicld requirement to debt instruments whose
payments are indexed or linked to the value of equity or other non-exempt securitics. This relief
is particularly important in light of the fact that equity-linked and credit-linked hybrid
instruments represent a very significant scgment of the hybrid instrument market.

The anomalies referenced immediately above can be eliminated in cither of two
ways.

The most straightforward and efficacious remedy would be elimination of the

8/

50% - 150% commodity independent yield requirement in its entirety, and reliance instcad on the

economic constraints created by the requirement that qualifying hybrid instruments be
unleveraged® In the Coalition's view, this would be an entirely appropriate result for the simple
reason that an indexed instrument that is unleveraged is econamically equivalent to a cash
position and not to either a futures or commodity option position.

In any cvent, as a practical matter, the yield on a hybrid instrument is determined
by: (1) the prevailing cost of funds for the issuer, (2) the net cost of carry associated with any
embedded forward position and/or the implicd premium value of any embedded option feature,
and (3) the cost to the issuer of structuring and jssuing the instrument. It is thus not necessary fo
impose an independent constraint on the Yield of 2 hybrid mstrument and, as noted above,
imposition of the requirement creates artificial and inappropriate constraints in the context of
linkages to equity and other nop-exempt securitics. . '

An altemative aod more narow remedy would be the following:

« Intho case of a hybrid instrament indexed to the value of an cquity security,
permit the hybrid issuer to utilize, as an altemative commmodity independent
yield, the dividend yicld on the reference equity socurity.

« In the case of a hybrid mstrummx'whose issuer has a higher credit rating (end
therefore 8 lower funding cost) than the issuer of other indebtedness to which
|

’ The Hybrid Interpretation cumrently requires fhat qualifying hybrid instruments be indexed on no greater
than a “one-to-onc basis” to the valuc of & commodity.

g8 _
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o
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the hybrid instrument’s t ents arc indexed, permit the hybrid issuer to
utilize, as an altemauvc odity independent ymld the fimdmg rate
payable by the issuer of t | H referenced indebtedness.'®

C.  Treasuwy Amendment.

|

As noted sbove, the Coahnc.! rieoommands that the Commission, in consultation

with the Department of the T ma.Sury members of the President’s Working Group, issue
an interpretation or exemption in oomuncnbd ith the Commission’s final rulemaking,

consistent with the recommendations of |'President’s Working Group Report, to clarify the
scope of the Treasury Amendment. ;

The Coalition belicves that of the foregoing measures is extremely important
to the accomplishment of the Commsmon”s Jogal certainty objectives.

——

Iv.

The Coalition supports the jon’s efforts to create an intermediate
category of regulated trading facility s'uhjecltl more regulation than an MTEF exempt under
proposed Part 36 but not subject to the fulllset of requirements applicable to & designated
contract market under existing law or anRt"E under proposed Part 38. As the Commission and
its staff have recognized, the current monoli ic regulatory model under the CEA is not
appropriate for all types of transactions, systems and market participants. The DTF
option will provide a potentially 1mportant alternative and will facilitate the
development of new types of trading systems vailableto a broader range of market participants

than Part 36-cxempt MTEFs. |
B. Recommendations. }
1. DTE Name.

~ As an initial mater, the
name “derivatives transaction facility” to
the spproach taken elsewhere in the
or transactions,” and to avoid any mfmof:
jurisdictional nuances that the Commlssm:;;
asuthority over derivative instruments that 1Fa
CEA.
|

Rules, which refer only to “contracts, agreements
those who arc extremely sensitive to

proposing unilaterally to extend its regulatory

v not currently be subject to regulation under the

1 MWEmmthéfwmpﬁbyﬂu&mmmmW
WMﬂdmmmwhmgmhmgdﬁmntﬁmdmgmﬁ
|
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2.  Opting-into Regulation as a DTF.

The Commission has proposetk.that a trading facility that is not required to
register as a DTF, such as an entity that q "r es for the Part 36 exemption, be permitted to clect
voluntarily to do so, This has been refcrred to as the so-called “opt-in” provision. The

Commission has specifically requested on this aspect of its rulemaking initiative, and
in particular, on the scope of the Commissi 1s authority to exercise jurisdiction in such
circumstances.

Many different issues are sub ‘within this question. However, the core
issues may be sunmarized as follows:

e Is the Commission authorized to utilize its resources to engage in the
registration and oversight getivities contemplated by Part 37, in circumstances
where the Commission haS|not determined that the underlying transactions are
futures contracts or ity options?

Could the Commission enforce compliance or remedy non-compliance with
thic requirements applicable to DTFs or participants in those markets if it tumns
out that the underlying jons are not futures contracts or commodity
options?

o Should the Commission ufilize its resources to engage in the registration and
oversight activities lated by Part 37, in circumstances where the
Comrmission has not ined that the underlying transactions are fitures
contracts oroommodiWo#ons. and where, as a result, limitations may exist

on the Commission’s m.ﬁ:TA:mcnt authority?

I

®

The Coalition believes that the answer to this question is: “it depends.” In the
Coalition’s view, the Commission would not pe authorized to exercise jurisdiction over activities
that are clearly outside its jurisdiction under the CEA. Examples of this would include trading in
equity options and spot transactions. Acco y, the Commission would not be authorized to
(and, anticipating issuc #3, should not) penmat a trading £acility to “opt into" Commission
regulation s 2 DTF in copnection with tradittp in such products. In this sense, the Coalition
belicves that the DTF category should not “opt-in” catcgory for products that are cleatly
not within the Commission’s jurisdiction.

At the same time, the conft to the Futures Trading Practices Act of 1992 (the
“FTPA™) expressly exthotized the i to exercise its exemptive authority under Section
4(c)(1) of the CEA without dctummmgwhe#mrtheaxunptedtransachons are subject to the
CEA. And they authorized the Commissionto do 50 on such tezms and conditions as the
Commission deems appropriate. The s specifically so provided to enable the




08/31/00 12:45 FAX 212 225 3899 CGS&H NY FAXL RM Bols/028

1

'|
Commodity Futures Trading Commission, p. 18

Commission to act without making consequential jurisdictional determinations that might create
legal uncertainty for, or irmply the illegality of, other tranm:tions.

For precisely the reasons motivating the FTPA conferecs, the Coalition belicves
that the Commission is authorized to and should accept requests by trading facilities who wish to
be registered as DTFs and who request that the Commission not make apy determination that the
underlying transactions are futures contracts or commodity options. The Coalition agrees with
the Commission’s implicit judgment that thisiapproach will minimize the adverse jurisdictional
implications, and therefore the legal uncertairity, that might otherwise arise if one trading facility
elects to pursue DTF registration in circurnstances where other, possibly analogous trading
facilitics do not. However, as suggested by the immediately preceding discussion, the
Commission should only so proceed in cases where a bona fide issue as to its jurisdiction oxists
and should not so proceed in any case where }tt is clear that the Commission lacks jurisdiction.

A related question exists as to whether the Commission’s authority to grant
exemptive relief “on terms and conditions” is limited to terms and conditions which define the
scope of activity that is eligible for exemption or whether it includes the authority to impose
affirmative, substantive compliance obligations. The answer to this question also is: *it
depends.” " :

On the one hand, it is clear thf the Commission”s cxesnptive sutherity includes
the authority to replace existing statutory requirements with alternative regulatory requircmnents.
Nothing in the FTPA Bimits this anthority in a'manner that precludes affirmative compliance
obligations. At the same time, the Commission’s suthority to grant exemptions from the CEA
cannot reasonably be read a5 authorizing the Commission to adopt affirmative regulations for the
swap market. Put differently, the Coalition beclieves that the conferces intended that the
Commission use its exemptive authority to foster legal certainty for swaps and not to cstablish an
affirmative regulatory program for swaps. This is clear from the Jegislative history of the FTPA.

_ More generally, the Commission’s authority to grant exemptions from the CEA
capnot reasonably be read as izing the!Commission to irapose, as a condition to cxemption
from the CEA, affinmative compliance obligations on participants whose activity is otherwise not
subject to the CEA. Where the Commission does nof reguire compliance with substantive
regulatory requirements in order for a category of transaction to be eligible for exemption, but
permits compliance with those requirements-on a voluntary basis, the Coalition believes that the
Commission is acting in a manner that is consistent with the FIPA.

@)

It is obvious that the Commission could, as 2 sapction for non-compliance with
DTF regulations, withdraw the registration, or disqualify a principal, of a DTF. It is perhaps
equally clear that, in the context of a DTF transaction that is determined not to be a futures
contract or commodity option, a market participant generally would not be subject to sanctions
and remedies imposed by the Commission under the CEA
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A more difficult question is whether a market participant who agrees voluntarily
to subject itself to specific remedies and sandfions under the CEA or otherwise imposed by the
CPTC under the CEA, as a condition to an exem stion it has voluntarily sought (or as a condition
to its participation in a market that has availell itself of such an exemption), would be able to
resist the enforcement, in either an administrgtive or private action, of remedics apd sanctions
imposed by the Commission under its Sectioh 4(c)(1) “terms and conditions™ authority.!

Acknowledging that the Comjuission would have 2 compelling statutory and
equitable position in the situation described #umediately above, the Coalition is not in a position
to express a definitive legal opinion to the mmission regarding the outcome of such a case.
The question remains, however (addressed iimediately below), whether the possibility that
remedies under the CEA or Commission regplations will be unavailable should deter the
Commission from permitting facilities to register as a DTF without making a determination that
the underlying transactions are futures contracts or commodity options.

(iii) hould the Commissibn utilize its yesources

Whether the Commission shedd utilize its resources to register and regulate a
DTF that requests no determination that the go derlying transactions are futires contracts or
commmodity options is ultimately a question df authorization and how the public interest is best
served. Asnoted above, the Coalition belicwes that the Comynission has the statutory authority

to register facilities as DTFs withont determjning that the underlying transactions are futares
contracts or commodity options. As noted above, the Coalition also belicves that doing so would
be consistent with the public interest in minfnizing legal uncertainty, consistent with the views
expressed by the FTPA conferces. '

The obvicus countervailing phiblic interest consideration is the risk implicit in
creating a false impression of a safe markety or the availability of remedies for misconduct.
Clearly, if the Commission determines that § is able to establish the DTF program in a manner
that will enable the Commission and pri atelparties to enforce relovant statutory and regulatory
provisions, this issue disappears. However, o the reasons discussed immediately below, cven if
the Cormmission it mmable to make such & ddermination with 8 high degree of confidence, the
Coalition believes that the public interest wifl nonetheless be better served by penmitting trading
facilities to register as DTFs without requirihg a determination by the Commission that the
underlying transactions are fitures confracts or commodity options.

: :

n It should be noted fist the question at issus here is whether the Conumission should proceed to register a
DTF in appropriate circumstances without ghakin s determination that the underlying transactions are
futures contracts or commodity options. % fact that the Commission makes a determination internally
thxt a transaction is a fidtares contract or cogmodi option, however, docs not eliminate the sk that s
court will disagres with the Commission. According y, this risk wifl exist to a certain respest regardless of
the path selected by the Commissien.
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.t barticipants. In order to avoid misleading
TCep among maket participants, the Coalition recommends
mandated disclosure by a trading facility that requests registration as a
DTF without a determifation by the Commission that the transactions
acility are futures contracts or commodity options. In
broad strokes, the disclosure would clarify:

rceptions of 1

ion has made no determination that transactions on
the DTF are subject to regulation as futures or commodity options
under the CEA;

e the Commission hs not determined and there is no assurance that
remedies under tht{ CEA will be svailable in respect of transactions
conducted on the BTF.

Actual market safety.: A significant component of the market protections
afforded by DTF regulation lics in the registration process itself and the
ongoing transparency and other affirmative regulatory obligations of 2
DTF. Put differently, & ly registering aod operating as a DTF in
compliance with the IITF requi provides a significant public

interest benefit vis-3-Wis the altemative scenario in which a trading facility
that is not subject to tie CEA operates entirely outside the DTF or any
other regulatory framqwork.? -

While thers is a risk o actual noncompliance with DTF compliance
obligations, this risk #so exists in other regulated markets. In cach case,
the condition lasts ur discovered. It may be argued that a DTF that is

not subject to ive sanctions or remedies has less incentive to
actually comply with: fhe regulatory obligations to which it is subject. The

Coalition beﬁwes,llajzw,ﬂ:aanTFthHweksthcregulatorystams
under discussion is li lytohaveadaquateoomplianceincantivesﬁ-omthe
risk of disqualification, the associated reputational stigma and potential
commonlaworothul' rees of Jegal liability for misconduct.

LLed ) . b ..‘l-a'< L) .'J'I!'!!__‘"‘l lll“;‘?.‘ 1 l‘)!' At lvlll"'h-
To a significant exter, the most serious forms of misconduct in financial
markets involve somd form of fraud, breach of fiduciary responsibility or
manipulation. State [bw remedies for fraud and breach of fiduciary
responsibility are conjprehiensive and the relevant bodies of law, by and
Jarge, are extremely well developed. The absence of a remedy under the

.
i 3
.

12

The Coalition does pot intend to saggedt obscxvation that trading facititics are not adequately
motivated, absent regulation, to operate in fair and ordorly manner,
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3.

CEA is in no respect tgntamount 1o no remedy. The antimanipulation
provisions of the CEA} however, proscribe manipulation not only of
futures prices, but alsofof the prices of commodities in interstate
commerce. Accordingy, it is arguable that the antimanipulation -
provisions of the CEA ould be applicable irrespective of the
jurisdictional status offhe DTF.

Tn any event, recallingfthat this discussion involves a hypothetical DTF
whose traded productdo not subject it to CEA regulation, the position of
participants on this fagjlity, subject to the discnssion in the first bulleted
paragraph immediately above, would be no worse than it would be had the
Commission preciud g registration of the DTF.

Nafinition of Blieible Commercia Participant.

The Coalition recommends the following modifications to the definition of
cligible commercial participant in proposed Rule 37.1(b).

References to '&mdetlll ing physical commodity” should be changed to
“ynderlying commodily” so that the exemmption would be available to
commercial participants in transactions involving intangible commaodities,
such as telecommunichtions minutes or bandwidth, as well as physical
commodities.

The list of eligible paicipents qualified to be eligible commercial
participants should bilexpanded to includs broker-dealers and FCMs (as
defined in proposed Railes 35.1(b)(9) and (10)).

To eliminate certain gubiguities, the Coalition recommends expanding the
definition of eligible gomme jal participant to include persons “regulariy

engaged in the business of buying or selling the underlying commodity or

entering into derivatiie confracts, agreemcnts or transactions based on the

underlying oommod:ii . '

W=y R Autracts

In situations whete ageess to the DTF is not Jimited to ligible commercial
participants trading fon their own accounts, the definition of perpuissible
underlying commodiics for transactions exempt under proposed Rule
37.2(a)(2) should incérporate the suggested modifications described in
Section JLB.1 sbove fn connection with proposed Part 36.

The Coalition recomends that the standard for permitting transactions
involving additional gnderlying cemmodities to be traded an a DTF under
proposed Rule 37.2( 2)Xii) should be whether the commodity is “not
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readily susceptible to

CEA, or “not subject t¢
“highly unlikely to be
and may be unnecessa
work with the Commi

5.

clarify that the reference in

recognize that public disclosare of trading dafz
to wholesale o1
may not participate. This approach would bg
that the Pa

such as those that are limited

commercial or wholesale markets

6.

manipulation,” the standard used clsewhere in the
4 & sigpificant risk of manipulation,” rather than
nanipulated,” the meaning of which is uncertain
y restrictive. The Coalition would be pleased to
gsion and its gtaff to clarify this standard.

be required for certain types of DTFs,
srofessional traders and on which other end-usezs
! consistent with the nature of the types of
37 excmption is intended to facilitate.

me in this rulemaking initiative is decoupling

execution and clearance as fanctions and as gbjects of regulatory oversight. The Coalition

agrees with this approach. As part of this ap

obligated, as it would be under proposed R
financial integrity of transactions entered i

applicable to such transactions. Consistent:

required to utilize a recognized clearing org:
financial integrity. It should also be clari
failure of any associated RCO. |

DTF participants, together

té on the facility

broach, however, 2 DTF itself should not be

- 37.3(2)(3), in the alternative, either to ensure the
or to have a financial framework

ith proposed Rule 37.2(d), DTFs ghould pot be
ization (an “RCO") or to provide other forms of
that o DTF has no vicarious respensibility for the

the facility, should be permitted to determine the

availability, if any, and scope of any ﬁnan::El integrity amangements or other financial

framework applicable to transactions on the

6.  Insolvency. ;

Facility.

The Coalition strongly endorses

of OTC derivatives transactions effected pul

the Commission’s proposal to permit the clearing
suant to the proposed Part 35 and 36 exemptions.
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This proposal would eliminate a key limitation of thL Existing Swap Exemption. In addition, as
noted in the President’s Working Group Report, ing of such transactions could significantly
reduce credit and systemic risks as'the sizeiof the OTC derivatives markets continues to Increasc,
1t would also permit U.S. derivatives markets and trading facilities to kecp pace with those in
other jurisdictions where clearing for OTC derivativies is already established or permitted.

In particular, the Coalition supports the Commission’s determination, which is
consistent with the President’s Warking Group Repbrt, to permit clearing of these transactions
by clearing organizations registered with any of the Securities and Exchange Commission,
federa) banking authoritics and appropriate foreign gulators, in addition to the Commission.
This degree of flexibility is appropriate in Jlight of the diversity of participants and types of
transactions conducted in the OTC derivatives ets. It would also facilitate development of
clearing of OTC derivatives by allowing existing clearing organizations to extend their facilities
to OTC derivatives without having to register with or be overseen by &n additional regulatory
authority. : .

: : _

More generally, the Coalition also welcomes the Commission’s proposal to
regulate clearing organizations separately from the contract markets, RFEs, DTFs and other
facilities for which they clear transactions.| This ach should facilitate clearing across
transactions on differcnt trading facilities a'nd thereby help further reduce systemic risk.

The Coalition suégmm the follov:ring modifications to the Part 39 proposal:

. It is highly desirabhi: that Imrsacﬁons cleared by a clearing organization be
cligible for'the same treatment under the Bankruptcy Code afforded
transactions conducted on a leontraot market. However, proposed Rule
39.1(b)(2), in attempting to i,nplemmt this objective, has the unintended
cansequence of making all jons that are conducted under Part 35
and 36 and:that are ¢leared by an RCO, transactions conducted on a
contract market, with po y significant consequences for regulated
market participants, such as CMs, CTAs and CPOs, who otherwisc enjoy
exerptions available to for transactions that are not conducted on
contract markets. i

. The Coalition does pot belieye that a clearing orgevization should be
required to'provide dispute fesolution mechanisms for customer mermober
disputcs, as proposed under Rule 39.3(c)(7).

i | .
. The Coalition believes that it would be desirable to expressly permit a
clearing organization not required to register with the Commission under
proposed Part 39 nonetheless to clect to 50 register.”?

" Ses the discussion in Section IVB.2 shove.

{
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. In addition, RCOs sﬂould be t:-.xprasly authorized to clear n‘ansact_ions oot
gubject to Part 39 or bthuvdse subject to the Commission’s jurisdiction.

. The reference in prof:)osed e 39.1(b)(1)

to “all cleared transactions”

should be replaced with a reference to “all transactions submitted to a

clearing organization™.

) The Coalition does ::ot believie 2 stand-alone antifraud provision with
respect to cleared transactions, such as proposed Rule 39.6, is necessary.
The Commission alr'leady has|antifraud anthority with respect to
transactions ondesig'natedcopmamaﬂ:ms, and would retain such
authority with respect to transactions exempt pursuant to Parts 35, 36, 37

and 38. Other typeslof transactions not otherwisc subject to the CEA.
should not become subject to the Commission’s antifraud authority solely

because they are cletred by an RCO.

«  Withrespectto progosed Rule 39.3(c)1), the Coalition belicves that the
appropriate standard is that the organization be able to fulfill its

{

obligations without mterruption in reasonably foreseeable market
conditions. It is not;feasible for an applicant to demonstrate that it will be
able to satisfy its obligations any possible market condition, no

matter how remote, |

. The core pzinciples! uld ge y clarify that standards and procedures
for protecting client|funds nn}d property are required only for the clearing
of intermediated transacti and only to the extent stipulated by the CEA.
These provisions should not, for example, be applicable to transactions
excmpt under proposed Part rs or 36 o other principal-to-principal

transactions. |

|
. Similarly, entering m on-§ha.ting arrengements rmay not be

such as those that only clear

transactions effected to Parts 35 and 36.
VL  Conclusion.
|
The Proposed Rules represént 2 ive, well-designed approach to
enhancing legal certainty for OTC derivatives and establishing & ticred approach to the
regulation of derivatives transactions executed on ing systems, in lieu of the current one-size-

fits-all approachfordesigm:udoontractmarkm. Coalition wishes to commend the
Commrission on the extent {o which it has been able to accomplish these goals within the

limitations of the existing CEA and the Counnissit%n’s exemptive

the CEA. . |

|
|

authority under Section 4(c) of
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|
!
Commodity Futures Trading Commission, i: 250 |
]
Accordingly, the Coalition urges fhc{ ommission to adopt the Proposed Rules as
expeditiously as possible, subject to the | md!aﬁons described above.

The Coalition appreciates the oppprt%mity to submit these comments in response
to the Proposed Rules and the Releases and would Be pleased to work further with the
Commission and other interested parties to/advanee|the rulemaking process. Lt the Commission
or its staff has any questions regarding thisilette%, please do not hesitate o contact the
undersigned (tel. 212-225-2820) or Geoﬂ‘r?y B. (Goldman (tel. 212-225-2234).

V: truly yours,

éﬁv'{}-ﬂk/(/(

I

I
|

cc:  The Honorable William J. Rainer | ‘
The Honorable David D, Spears | |

The Honorable Barbara Pedersen Holum: |

The Honorable James E. Newsome ;

The Honorable Thomas J. Erickm’} :

]
| |
i




