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Jean A. Webb, Secretary = . -5

Commodity Futures Trading Commission
Three Lafayette Centre

1155 21st Street, N.W.

Washington, D.C. 20581

Re: Proposed Revisions to Rule 4.22 — Distribution of Annual Reports by Commodity
Poo] Operators

Dear Ms. Webh:

The Committee on Futures Regulation (the “Committee™ of this
Association respectfully submits this comment letter to the Commodity Futures Trading
Commission (the “Commission” or “CFTC”) in response to ifs request for comments
concerning its proposed amendments to Rule 4.22 (the “Proposed Amendments™), which
were published in the Federal Register on November 7, 2000 (65 Fed. Reg. 66663). The
Association is an organization of approximately 21,000 lawyers. Most of its members
practice in the New York City area. However, the Association also has members in 48
states and 51 countries. The Committee consists of attorneys knowledgeable in the field
of the regulation of futures and other derivative instruments and has a history of
publishing reports analyzing critical regulatory 1ssues which affect the futures industry
and related activities.

The Committee believes the Proposed Amendments will be very helpful in
addressing the frequent situations in which a registered commodity pool operator
(“CPO”) 1s unable to distribute to pool participants a certified Annual Report for a pool
within 90 days of the close of the pool’s fiscal year, as required under the Commission’s
Rule 4.22, because the CPO cannot obtain the information necessary for the pool’s
independent public accountants to finish auditing the pool’s financial statements by the
time specified in Rule 4.22. This problem is particularly acute for pools which invest in
other pools. While the Committee supports the Proposed Amendments, it has three
comments concerning desirable refinements in the Proposed Amendments.

163068.2.03 12/07/00 3:43 PM

VL4700
J3A13034



Jean A. Webb, Secretary
December 7, 2000
Page 2

First, the Committee believes that a pool that has filed a notice of claim of
an extension of time to file an Annual Report should not be required to file statements in
subsequent years making the same claims. The Committee understands that Commission
staff no-action letters granting the relief which the Proposed Amendments will provide
have generally required only that CPOs notify the Commission if circumstances change.
The Committec believes that this approach should be incorporated in the Proposed
Amendments. Requiring an additional claim each year would place an unnecessary
burden on CPOs and would detract from the Commission’s intention to ease filing
requirements for CPOs in the circumstances addressed by the Proposed Amendments.

Second, the Committee believes that the maximum extension of time that
a pool may claim to file its Anrmal Report should be at least 120 calendar days, rather
than 60 calendar days, beyond the end of the period specified in Rule 4.22. The
Commission proposes that if a CPO qualifies for filing a claim of extension of time to
distribute an Annual Report for a pool, the CPO must indicate the date by which it
intends to file and distribute the Annual Report, which must be no more than 150
calendar days after the end of the pool’s fiscal year (i.c., 2 maximum extension of 60
days). The Commission states that Commission staff have reviewed past requests and
found that, in general, the requested extension period ranged from 30 to 60 days.
However, in the experience of members of the Committee, there have been a number of
instances in which a CPO needed to request extensions beyond 60 days for the same
reasons that the Proposed Revisions are designed to address. The Committee does not
believe that pools for which longer extensions are needed should be unable to benefit
from the Proposed Revisions. However, in the experience of members of the Committee,
extensions are seldom needed for more than 120 days (i.e., 210 calendar days after the
end of the pool’s fiscal year). The Committee therefore suggests that the Commission
consider adopting this 120-day cutoff instead of the 60-day proposed cutoff.

Third, the Commission suggests that the CFTC clarify that a CPOQ’s claim
lor an cxtension for a pool is effective upon receipt by the CFTC of the claim. The
Committee believes that this was the Commission’s intent, but that intent is not stated
explicitly in the Proposed Amendments.

The Committee appreciates the opportunity to comment on the Proposed
Amendments and stands ready to assist the Commission and its staff if further
clarification is required on any of the points raised in this letter.

Sincerely yours,

Susan C. Ervin
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