COMMODITY FUTURES TRADING COMMISSION
2033 K Street, NW , Washington, DC 20581
(202) 254 - 7424
(202) 254 - 3534 Facsimile

DIVISION OF
ENFORCEMENT

October 7, 1993

Robert Harris, Esquire
Assistant Legal Adviser for
Law Enforcement and Intelligence 0
United States Department of State
2201 C Street, N.W.
Washington, DC 20520-6417

Re:  Exchange of Diplomatic Notes Relating to the Treaty Between the United
States and Switzerland on Mutual Assistance in Criminal Matters.

Dear Mr. Harris:

This is to inform you that the Commodity Futures Trading Commission ("Commission")
voted today (0 authorize the Division of Enforcement ("Division") to inform the Department
of State that the Commission agrees to the form and content of the Diplomatic Notes
Between the United States of America and the Swiss Confederation attached hereto. The
Commission understands that the Swiss Federal Council approved the Diplomatic Notes on
September 22, 1993, and that the Department of Justice. as Central Authaority under the
Treaty, has informed the Department of State that it supports the exchange of the
Diplomatic Notes.

Thank you for your kind assistance in finalizing these agreements. We look forward 1o
reaping the benefits of this new opportunity for international enforcement cooperation.

Director

cc:  Margaret Cotter
Office of International Affairs
Department of Justice

Michael Mann

Director

Office of International Affairs
Securities and Exchange Comimnission
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Excellcney,

.. 1have tho honor 1o refer to the ‘fresty between the United States of America and the

Swiss Confederation on Mutual Assitiance in Criminal Matters, which was signed on
May 25, 1973, and entered into force on January 23, 1977 (“Treaty™), and (o the
Agreement of November 10, 1987,

I have the horor to refer to recent discusslons between representatives of our

- two Governments to expand the coverage of {he Trealy involving violations of the laws

and regulations governing the offer, purchese or sale of securitics, fulures or options,
in accordance with Article ¥, Parageaph 3 of the Treaty. Anicie 1, Paragraph 3 of the
Trcaty provides that “the competent authorides of the Quntracting Parties may agree that
assisiance as provided by this Treaty will alsu be granted in costain ancillery sdministrative
proceedings in respect of measures which may be teken against the perpetrator of an affense
falling within the purview of this Treaty."

In ceses Involving offenses In conncetlon with the offer, purchase, or sale of

* sccurlties, fulurés or optiuns, the-offenders may not only be found gutlty and sentenced in
" g criminal proceeding but 2lso msy be subject fo other sanctiont in order thst (he harm
- caused by the offense Is repuired or thet the offenders are deterred from cimilar conduct in

the funwre. It §s therefore the undersianding of the Government of the United Swaies of

..+ America ha, If gsvistance under the Trenly could be granted with & view 10 possible penzl
"% proceedings, it will glso be granted in conneciion with the following proseedings, includiug
= “ formal investgations that muy lead to such proceedings, that are conducied by the
. Seeuritics and Exchange Commission ("SEC") with respect 1o offenses In conrection with

< the offer, purchase or sale of sccurllies such a5 trading of securities by persons in
7 possession of matcria! non-pubdlie Information, or by the Commodity Futures Trading

Commission ("CFTC") with respect fo offenses that invalve the offer, purchase or sale

of futures yr uptions, end are covered by the Treaty ("violative canduct™):

(1) Sults in  court of e United Stetes stelong permanent of preliminary infunclions or

1empOrATY Testruining orders or enforgement proceedings before the SEC, the CFTC or
an adminisirative luw judge secking ccasc-and-desist orders

(%) Suits In & court of tic United States or enforcement proceedings before the SEC,

the CFTC or an administrative law judge secking other equiteble refief ancilfary 1o tic
relicl sought in paragraph (1) above, such es o freeze of sesets or the disporgement of
profits gained (or Josses avoided) as a result of violetive conduct.

(3)  Sults in a cowt of the Uaited States or enforcement procerdings before (he SEC,
the CFTC or anp udimninistrative law judgc sceking the imposition of 8 civil penelty v
fine, provided however, if evidence or informetion is obtdned rorsuant to 8 grant of
assistance under 1he Ticaty, such evidence or information shzil not e ueed 10 secure the

tnipositdon of a civil pcnal.y or fine 1o compel B PETSOR 10 AT AN B WaY (hal would be
CONURYY 10 Swiss law,

@oo)
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(43 Suits in a coun of the United States ue calforcetnent proceedings before the SEC,
(he CFTC or administratlve law Judge for an order cununanding a person to comply {n
ihe future whh provislons of the Ualied Staies sccurites, fuluies or options laws or the rules )
and repuladons promulgaied thereunder.

g (5)  Enforcement proceedings condvcied before the SCC, the CFTC or an
] administrative law judge in which the sevocatlon or suspension of the regiswaton of a
L : yegulided cntity, or & suspension of bar of & person from being sssociated with such an
L catity, as 2 result of violative conduct is sought.

N It is ngreed that the Treaty provides an important meens of obuinlng information
T needed 1o enforee the criminal or penal laws of the United States and thet the Treaty shovld
1 be used 10 the extent feasible. Tt is further undersiood thet an irvestigstion by the SEC or
the CFTC is to be concidered an invastigation for which essistance can be furnished (if the
other requirements of the Treary are met) as Jong as the invescgation relates 1o conduct

. which might be dealt with by the criminal counts of the United Ststes.

.1 have further honor 1o state, on behalf of the Governmes: of the United Sizies of
Americe, thet if assistance under the Treaty couvld be granies witk = view (o possible
eriminal proceedings in Switzerland, assistance will 8150 be grenisd in connecton with the
following investigations end proceedings, including investigeiicns thet may Jead 0 such
proceedings, that are conducied by competent Swiss authoritics wiis respect 10 offenses in
connection with the offer, purchase or sale of securltics, fuiures ur uptiuns, and &re
covered by ihe Treaty:

(1) The issvance of count or sdministative orders decizing ¢ violation of, ui _ .
counnanding a persan 1o comply in the future with, appliceble lews or rules or segulations
promulgated thereunder,

-2y The imposition of a formal prohibition 10 engage in & vocstion, wade or busingss
which requires a leensc;

(3)  The revocation of o license 1o engage in o voeation, rade ¢r byusiness o7 the removal
of a person from a particular position in a regulated entity;

(¢)  Theimposition of a penalty or sanction under adminisiretive lew, provided however,
if evidence or information is obtained pursnant to a grant of esastance under the Treaty,
such cvidence of jnformation shall aot be uged 1o secure the impoesiton of a penally or
sanction under administrative Jaw to compel a person to act in & way thet would be contrary
to United States Jaw: and

(5)  The judicial confiscalion of objects and assets, including (reeres of mssets.

If the foregaing i acceptable 10 the Swiss Federal Ceancil, 1 have the honor to
Fropose that this note and Your Excellency’s reply thercto hiei! concinne an agresment
Detween the competent zuthorities pursvent 10 Article 1, Parzgme=i 2 of the Treaty, which
shedl supersede the Agrecment of November 10, 1987, anc wvich el enter inte farce
on thie dete of your Excellency's note {n reply.
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1 am aware that proposed legistation on stock exchangés und securitics trading,
which would provide for a federal supervisory autharity, is under consideration In
Switzeriand. In the event that refovant functions of the Swiss Federal Office for Police .
;  Matters are transferred to the federal supervisory suthority pursuant (o the
. legistation, modification of this agreement may be necessary.

. Accept, Excellency, the renewed ateurances of my highest consideradon.

Forthe écmu.ry of State:

SRR 0 0 s s et st
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Bxeelleney,

} nave thic honor to acknowledge the recoipt of Your Rxecllency's note dated ...,
which rends as follows:

“I have the honor 1o refer 1o the ‘Ireaty between the United States of America and
the Swiss Confederution an Mutusl Assistance in Criminal Maiters, which was signcd on
May 25, 1974, and entered into forcc on January 23, 1977 ("Treary™), und fo {he
Agreemens of November 10, 1987,

1 have the hoaor (o refec to recent discussions befween cepresentafives of oue
two Governmenls to expand the coverage of the Treaty invalving violations of the laws
s regulations governlug the offer, purchase or sale of securltics, futures or options,
i accardance with Acticle 1, Paragraph 3 of the Treaty. Anicle §, Paragruph 2 of the
Tvemy provides that “the compeient suthoritics of the Contracting Putics may agree that
usSistrace as provided by this Treaty will nlso be granted in cerxin ancillary sdminigirmive
procecdings In sespect of measores which may bz taken againet the paipeteatar of an offense
falling within the pureiew of this Treaty.”

In cuses involving ofleases in conhection with the offer, purchase, oc sale of
securitics, futures or optlons, the offenders wmay nat anly be feund puiliy rod setacnced in
u eriminal proceeding but siso may be subject 1o ather sancions i order 1t the b
caused by the offense is repuized or that 1he offenders arc detenvd from similey conduct
the funme, 3 is therefore the undersiending of the Govesmnent of the United Sintes of
Americy tha, 31 assistance under thie Treaty couis be granicd with o view 1o possible penal
procecdings, i1 will nlso be granted in conmection with the following proceedings, including
foral invesigutions that may lcad 1o such procoedings, thal are conducted by he
Scowsitics and Lxchange Conmpission ("SEC") with reepest 10 offerises in connectian with
the uffer, purchinse or sale of sccurities sucht oy (rading ol securitics by persons in
possession of mnterial non-public infermation, vr by the Commuodity Fulures Trading
Cutnuisston ("CFTC™) with respect to offenses that involve the offer, parchase or sate
of Tutures or uptions, and are covered by the Treaty (“vielaive conduct”™):

(1) Suits in a court of the United Sintes secking pesmanen: o prehninary injunciions o
rempornry restrrining orders or enforcemont proceedings beture the SEC, thie CFIC or
nn administrative fnw judge secldng cease-and-desist orders.

{2)  Suitg in n comt of the United Stetes or enforcentent praceedings before the SEC,
the CFTC or an administrative law Judge seeking other equitbie relicf ancillary o the
veliel sought In porsgraph {1) above, such as a frecze of sesels or e disgorgement of
profits pained (or Josses xvoided) as a result of vialative conduct.

() Suits i court of the United Staies or enforgement procecdiogs before the SEC,
the CFYC or an adminictrative Inw Judge seeking the imposiion of o civil pennliy or
fine, pravided however, if cvidence or lnfortmmion iv olnzingd porsoant 1o prans of

@oos
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assisiance under the Treaty, such cvidence o information shall not he uxed 1o secwvre the
imposttion of a civil peualty or fine 1o compe) n person 10 ket in & way that would he
contrary 10 Swiss law,

t4)  Suits in & court of the United Staues or enforcament proccedings hefore the SEC,
the CFTC or administrative law judge for un order commanding & person (o comply in
the future with provisions of the United States securities, futures or optians laws or the rules
and regulatians promulgated thercunder.

(5)  Lnforcement proceedings condecied before the SEC, the CFIC or un
sdministrative Jaw judge in which the rovoestion v sospension of the registratian of 4
regnlated entity, or a suspension or bar of a person from being uzsociated with such an
catity, as a result of violutive conduct is sought. '

T is ngrecd that the Trealy provides an importast means of abiring information
necded 10 enforce the criminal or penal lews of the United Siates and thatihe Treaty should
be used to (he extent fowsible, 1t is further unde.  nd that ki investigaion by the SEC or
the CFTC is to be considered an investigation for which essistance can be furnished (if the
other requiremente of the Treaty sre mer) &s long as the invesdgation rclines 10 conduct
which might be dealt with by the criminal covrts of the Unhed Sunes.

1 hve further honov 10 stete, on Lelialf of the Govarmment of the United Swutes of
America, thet §f assistance wnder the Trealy could be graned with a view ta pocsihle
crimingl proceedings i Switzerland, assistince will alko be gramed in conncction with the
following investigations and procecdings, including investiganans that miy lead o0 such
procecdings, that ere conducted by compzieat Swiss anthoiiues with sespect w offenses in
connection with the offer, purchase or sale of secuvitics, fitnres ur upliuns, =td we
covered by the Ticaty:

(1) The issuance of court o admicistraiive orders declwing w violution of, or
conmanding u peeson 1o comply 1w the futdre wlilt, sppliceble laws oi ules or regulations
promnlgated therennder;

(2) The imposition of o Tormmui prohibition (o engage v vocion, 1rade or business
which reanires w Heense:

(3)  The revacation of o license 10 engage in i voogtics, trade or business of the remaoval
of a petsan fram o particular position in & regnlsied entity,

() Theimposition of & penalty or sanction under adminisirative law, provided however,
if evidenco or information is ablaibed pursunnt 10 @ gram of essistauce under the Treuty,
such cevidence or informution shall nat he used 10 sccure he impesition of a penalty or
renction under sdministinive law (o compel & person 1o nct in a way that would be consrpry
10 United Suates Isw; and

{5) The judicin] confiscation of vbjects and assets, including frcezes of nssets.
If e forepoling iy avceptable 1o the Swiss Feden) Council, 1 have tie honor 10

propose tha this note and Your Excellency's reply theres chiall concnnie sp ggicement
botwean the comperent awmhoritier pursuant 1o Articke 1, Zevapiaph 3 o e Ticeiy., which

7 {ili

_
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shall supersede the Agreement of November 10, 1987, and which shall enter into fomee
on the duic of your Excollency's note i 1eply.

I v awuce thnt proposcd legislation on stock cxchanges end securitics (rading,
which would provide for o federal supervisory guthority, is under consideration in
Switzerland. In {hie event that refevant functlons of the Swiss Federal Office fur Police
Matfers are transferred to the federal supervisory authority pursuant fo the
logistntion, modification of this ngrecment wny be necessary.”

1 have the honor 1o confirm that ihe foregoing 5s accepiable 1o the Swiss Foderal
Council and this exchange of notes shall constitute an sgrecment between the competent

mithorities pursvant 10 Ardele 1, Paragraph 3 of 1he Treaty.






