ELEC TRON ICALLY FILED .

ase 1:05-cv-05748-HB  Document 47 Filed 02/27/2 A
DOC #: INTTED STATES DISTRICT COURT
DATE FILED: f4% k[o& [1° SOUTHERN DISTRICT OF NEW Y Zb'ﬁm
........................................................................ HAF{OLD BAER e
COMMODI Y FUTURES TRADING COMMISSION. - U.S. DlSTF-lI JUD

s
Plaincidt. No. 053-CV-5741 (113)

i ECF Case

COMMODITY INVES TMENT GROUP. INC. et al.

Delendants.

[proposed| CONSENT ORDER OF PERMANENT INJUNCTION
AND OTIIER EQUITABLE RELIEF AGAINST COMMODITY INVESTMENT
GROUP, INC,, LINDA KUHNEY, MICHAEL KUINNEY, NATIONAL COMMODITIES
CORP,, INC.AND INTERNATIONAL COMMODITY CLEARING LLC

On June 21. 2005, the Commodity Futures Trading Commission (*Commission™ or
“CEICT Liled its Complaint in the above-captioned action against defendants Commodity
Investiment Groop. Ine. C"CIG™). Linda Kuhney a/k/a Linda Remman [inzinna (“Linda
Iuhney ™) Aichael Kuhney a/ksa Michael Kirkney ("Michael Kuhney™). International
Commaodin Clearing, LLC ¢°1CC™) and Nationa]l Commodities Corporation, Inc. ("NCCI™)
(eotlectively the “Delendants™). secking injunctive and other equitable reliet for violations ol the
Commodity Lxchange Act as amended ("Act™). 7 US.COS3 1 er sey. (2004). and the
Commission’s Regulations promulgated thereunder ("Commission Regulations” or
"Regulation ), 17 C IR 8Y [erseg (2005),

L.
CONSENTS AND AGREEMENTS

To ellect settlement ot the matters alleged in the Complamt i this action. Defendants:
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Consent to the entry ol this Consent Order ol Permanent Injunction and Other
Squitable Retief against.UIG, Linda Ruhney. Michael Kuhney, National Commoditics Corp..
Inc. and International Commodity Clearing 1.1.C ("Consent Order™ or "Order”);
20 Athim that Delendants have agreed to this Consent Order voluntarily. and that no
threats. or promises other than as contained herein. have been made by the Commission or any

member. officer. agent or vepresentative thereofl or by any other person. to induce consent to this

Consent Order:

3. Acknowledge service ol the summonses and Coniplaint:
4. Admit the junsdiction of this Court over them and the subject matter of this action

pursiant w Section 6¢ of the Act. 7 U7.8.C§ [Sa-1:
S0 Admut that venue properly Ties with this Court pursuant (o Scction 6¢ of the Act.
TLUNSCOoS a1
6. Waive:
aall elaims which they may possess under the Egual Access o Justice Act
CLATATL S USO8 504 (2000) and 28 ULS.CL§ 2412 (2000). relating to. or
arising trom. this action and any right under EAJA 10 seck costs, fees and other
expenses relating 1o. or arising Irom this action:
b. any claim ol Double Jeopardy based upon the institution of this proceeding or the
entry in this proceeding ot any order imposing a ¢ivil monctary penally or any
other reliel: and.

oo all rights ol uppeal from this Consent Order:

R}
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7. Consent 1o the continued jurisdiction of this Court for the purpose oF enforcing the

werms and conditions ol this Consent Order and for any other purposes relevant to this case, even
1 Detendants now or in the luture reside outside the jurisdiction:

8. Agree that aeither Delendants nor any ol their agents. employvees or represenlatives
actng under therr authority or control. shall take any action or make any public statement
denving. direetly or indirectly s any allegations of the Complaint or stipulations in this Consent
Order. or ereating or ending to create the impression that the Complaint and this Consent Order
are without a factual basis: provided. howeyer, that nothing in this provision shall atfect
Defendants™ Gy testimonial obhigations. or (i1) right fo take legal positions in ather proceedings o
which the Comimission is nota party. Defendants will undertake all steps necessary 1o assure
that thetr agents, employees and representatives understand and comply with this agreement;

9. By consenting to the entry ol this Order, Delendants neither admit nor deny the
allegations ol the Comiplaint nor any of the Stipulated Facts or Conclusions of Law as contained
in Part 1 ot this Consent Order. exeept as o Jurisdiction and venue. which they admit.
Defendants de not consent to the use ol this Order. or the Stipulated Facts and Conclusions of
Law as contained in Part [T ol this Consent Order as the sole basis for any other proceeding
brought by the CHTC other than a proceeding to enforce the terms ol this Order. Solely with
respect to any bankruptey procecding relating to any Defendant, or any proceeding 1o enloree
this Order. Defendants agree that the allegations ol the Complaint and all ol the Stipulated Facts
and Conclusions of Law as contained in Part I1 of this Consent Order shall be taken as true and
correct and be given preclusive ellect, without further prool. Furthermore, ¢ach Defendant

agrees (o provide immediate notice to this Court and the CFTC by certified mail, in the manner

Ll
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Part any bankruptey proceedmg led by on beln Or against

[0, The Court. being Lully advised in the premises. linds that there is good cause lor the
entry of this Consent Order and that there is no just reason to delay. The Court. without making
any {indings or conclusions as to the stipulated facts and conclusions of law set forth herein,
directs the entry of the Stipulated Facts and Conelusions ol Law. a permanent injunction. civil
moncetary penalties. and other equitable reliel. pursuant o § 6¢ of the Act. 7 U.S.C. § 13a-1. as
set torth herein: ad

Lo Exeeptas set forth in paragraph 8 above. this Consent Order shall not bind any party
who s not a signatory herero,

1.
STIPULATED FACTS

Defendants consent o the entry of this Consent Order solely Tor purposes of settling this
case. Further, Delendants neither admit nor deny the Stipulated Facts and Conclusions of Law
set lorth heremn. The Court makes no findings or conclusions with respect o the Stipulated Facts
and Conclustons ol Law set Torth herein. Further, Delendants consent to the use of the
stipulated Facts and Conclusions of Law set forth herein solely for purposes set forth in
paragraph 9 ubove.

AL The Commodity Exchange Act

[he Act and the Regulations establish a comprehensive system for regulating the

purchise and sale ol commodity Tutures contracts and commodity options. One ol the primary

purposes ol the Acetand Regulations 1s consumer protection.
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Commodity Investment Group, Inc.

Commuodity Investment Group Ineowas a Florda corporation and had offices m It
[Lauderdale. Florida, C1G was a guaranteed Introduemg Broker (*H37) ol 1CC from June 1, 2004
through at least August 2005 ClG was previoushy o cuaranteed 1B ol NCCI from January 23.

2001 through May 3120040 C1G has been registered with the Commission as an 13 since

IFebruary, 2001,
C. Linda Kuhney

Linda Kuhney a'kva Linda Reinman Enzinna is an individual who resides in Coral
Springs. FL. Linda Kuhnev was, until at least January 2003, the President of CIG and has been
listed with the National Futures Association ("NFA™) as a principal and owner of CIG sinee June
4. 2004, She was registered as an Associated Person ("AP™) ol CLG [rom February 2001 until
June P40 2004,
D. Michael Kuhney

Nichael Kuhney ask/a Michael Kirkney is an indiv idual who resides in Coral Springs. L
with lis wile. Linda Kohney . Nichael Kuhney was. until at least January 2005, (he Viee-
President of CHG. Michael Kuhney has been a member of NEA since 1985 and was listed as a
principal and registered as an AP of CIG from February 2001 through June 14, 2004,
L. International Commodity Clearing LLC

International Commodity Clearing 1.1.C iy a Florida corporation incorporated on
November 14,2003 [CC siened @ Guarantee Agreement and an Introducing Agreement with

CLO on Apal 28,2 004" and May 14, 2004 respectively. 1CC was located al 1700 NW 64th

Street, Sulte 1000 P Landerdale, FFTO33309, and has been registered with the Commission as an

Futures Comuission Merchant {"FONM") sinee April 29, 2004,

T he agrectment stated that ibwould be effectve June 12004

h
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. National Commodities Corp. Inc.

i

National Commodities Corp. Inc. 1s a Virginia Corporation incorporated on February 7.
1997 NCCl signed o Guarantee Agreement with CIG tn January 2001, NCCT was located at
F700 NW o-hth Streer. Suite 100, Fort Lauderdale. 133309 and has been registered an FCM

sinee April 1997,

G. Fraudulent Sales Solicitations

From at least Februaey 20010 C1GL rough its employees. fraudulently solicited members
ol the eeneral public o open commodity options accounts at NCClLand 1CCo CIG emplovees
falsely claimed that CLG customers made large profits trading commodily options, In fact. the
overwhelming majority of C1G s customers lost money trading commodity options. [n sales
solicttation welephone calls w prospective customers. CHG emplovees made fraudulent and
materiallv nusleading statements by knowingly. or with reckless disregard for the truth: (1)
misrepresenting the hikelithood of profiting [rom trading commedity options: (2) minimizing the
risk of loss: and (3) in light of the profit representations they made. Lailing o disclose that the
vastmajortty ol C1G customer accounts lost money.

L. Misrepresentations of Potential Profits

From a least Februars 20010 CHGL through s employees. commonly misrepresented the
profit-making potential of trading commodity options with C1G. For instance. C1G, through its
cmployees. knowingly or with reekless disregard for the truth. lalsely told prospective customers
that:

o ey could expect 30% returns in a short period of time: and

e (hey could double or wriple their returns ina short period of time.

O
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I portion ot lent scheme employ 1was the “loadmg scheme.”
whereby existing customers were relerred by their initial broker to a “loader.” who then solicited
the customer lor additional funds. Examples of misleading statements made knowingly or with
reckless disregard for the truth by “loaders™ are:

o o customer could double his money in sixty days:

o thes could casily make 30% returns in a relatively short period of time: and

o o customer could expect 30% returns in @ short pertod of time.

2. Misrepresentations of Risk
Several CIG employees knowingly or with reckless disregard for the truth made explicit
remarks 1o prospective custemers minimizing the risk ot trading commodily options. Lven

though prospective customers had been sent rish disclosure documents and sometimes had been

s and pro forma warnings are negated by the totality

=
£

ol the circumstances surrounding the solicitations. The picture of profitability and minimal risk

thal detendants painted served o minimize the risk in a maternally misleading way.
3. CLG Failed to Disclose its Actual Track Record and Customer Losses

CLG s rading strategy was geared o ensure maximum commissions for CI1G and its
brokers with ¢ wotal disregard [or the protitability (o the customiers. For the period [rom February
2001 through December 2003, ClG customers lost over $11 million. Out ol approximately 1.200
customers. over Q0% had net losses In their accounts,

I Linda and Michael Kuhney were Controlling ’ersons of C1G

anda Kuhney and Michael Kuhney were controlling persons ol ClG, and cach exercsed

control. direetly or indirectly. over CIG and its brokers. Further, cach lailed to act in good faith

to prevent the violative acts. Linda Kuhney and Michael Kuhney excreised control over the daily
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activities that transpired at C1G. Thev were both original signatories on the C1G bank account
opened at First Union (now Wachovia Bank). and both wrote checks Jor the business. Linda
Kuhney and Michael Kuhney were responsible for hiring and training the CIG brokers and Linda

Kuhney signed the contracts and agrcements with CIG s guarantors.

Nlichael Kuhney held datly mectings in which he traaned all the brokers on how o

conduct sales solicitations. and made trading recommendations for the whole firm. Tle also
reviewed trading cquity runs o identily positions for the brokers to tade. and directed brokers Lo

trade.
L. Michael Kuhney Aided and Abetted CIG

Michael Kuhney aided and abetted the conduet by CIG™s brokers described in the

Complamt.

J. NCCHand 1CC are Facl Jointly and Severally Liable for any Financial Obligation
ol C1G During Their Respective Guarantee Periods

From January 23, 2007 untl NMay 31, 2004, NCCT was Cl1GTs guarantor pursuant 1o the
NCCagreement. From June 1. 2004 o at least September 2005, 1CC has been CIGT™s guarantor
pursuant w the 1CC agreement.

Pursuant (o their respective guarantee agreements. NCCEand 1CC are jointly and

severally Hable for any inancial obligation ol CIG as set forth herein during their respective

auarantee periods.
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STIPULATED CONCLUSIONS OF LAW
Al Liability

CIG. and Linda Kuhney and Michael Kuhney as control persons. are Liable for violations
ol Sectron de(by of the Act. 7 LS, CL 8 6¢(b) and Section 33,10 (o) and (¢y ot the Regulanons. 17
CRE S 3310 cayand (e Detendant CIG induced s customers to mvest by means ol false
stutements. raudulent representatiens about CIGTs perlormance record. and misleading them
mto believing that casy. low-risk protfits could be reaped from trading commodity options. Linda
Kuhney and NMichael Kuliney were controlling persons ol CIG and Michael Kuhney aided and
abetied the conduct by CIGTs brokers deseribed in the Complaint. Pursuant to their respective
cugrantee agreements. NCCand [CC are jointly and severally Hable lor any financial obligation

ol CIG as set Torth herein during their respective guarantee periods.

1. Viclations of Section 4e(b) of the Aet and Commission Regulation 33.10(a)
and (¢)

seetion 4etb) ol the Act. 7 LLS.CL 8 6¢(by. and Commission Regulation 33.10{(a) and (<)
make L unbaw ol o cheat or delrand or o decetve. or attempt Lo cheat or defraud or to deceive.
ANY person i or in cennection with an eller o enter into. the catry into, the confirmation of the

exceution ol or the mamtenance of. commodily oplions Lransactions,

Fiability for solicitation fraud volving commodity options i1s established when a person
orentits Trmakes o misrepresentation. misleading statement. or a deceptive omission: 2) acts
with seienter: and 3) the misrepresentation is material, CHPC v R Firzgerald & Co. e, 310
P I3200 1328 (117 Cir, 2002y (7RAFCO™Y CFTC v, Rosenberger. 85 . Supp.2d 424, 446-47

(N 20000,

9
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A C1G Misrepresented and Omitted Material Facts Regarding Profit

Potential and Risks of Trading Commodity Options

“Whether o misrepresentation has been made depends on the “overall message” and the
common understanding ol the information conveyed.”™ RJFCO. 310 ¥ 3d at 1328 (citing
Heminond v Soveh Baraney Hlareis Uphany & Co., [1987-1990 Transler Binder| Comm., Ll L,
Rep. (CCHN 24617 ¢CETC Nar 1. 1990). The court in £77C'0) Tound solicitation traudulent
where it "overemphasizes prolit potential and downplays risk of Toss. presenting an unbalanced
image of the two. ™ A at 13290 As examples. the Court spectlically cited language “suggesting
to potential custemers that they should not pass up such a remendous chance to mahe money.”
and urging customers  inyest U now” because there may ‘never” be such an opportunity . ..

again,” A

Such lenguage was commonplace i ClGTs piches wo custoniers. ClG brokers made bold
statements ot potential protits and nusrepresentations and guarantees ol no more than Jimited
loss, Nore generallye CIG brokers habituslly overemphasized the likelihood and the magnitude
ol profits us against any possibility of Tosses. They held out to customers the alluring prospect of
prolits. while discounting downside risk despite providing customers with risk disclosure forms
containing boilerplate language, ~Any guarantee ol profit and assurance against loss in the
context ol futures trading is inherenty a fraudulent misrepresentation because investments in
tutures transactions neeessarily depend on speculative predictions about an unprediciable future
and risko s unavoidable™ CFTC Yy Stenderd Forex: fnec [T992-1994 Transter Binder] Comm.

Fut T Rep cCCH * 20,003 a4 462 (L DINCYL Aug. 9. 1993),

CIGTs misrepresentations about prelit potential contrast starkly with the ceality of the
account performanee of s custoners. Over 9U0% ol the customers had net losses in their

aceounts, o fuet that CHGL through its brokers. knowingly or recklessly failed to mention in

10
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solicitations: more ollen than not. C1G™s brokers Tred outright. boasting that th irm was domng

well,and making moeney for its customers. As the court noted in R//CO. the omissions.

notwithstandine the lies, are raudulent

“Unven the extremely rosy picture painted by [defendants]. a reasonable investor surefv
would swant o know-- belore committing mouey w a broker --that 95% or more of [the firm's|
mvestors lost money... [t misleading and deceptive o speak of “limited risk™ ... without also
welling the reasonable Tistener that the overwhelming bulk of firm customers lose money.”
RAFCO 310 FAd at 1332-53 (emphasts inorigmal): See also Munnel! v Paine Webber Jackson
& Curtis [1986-1987 Transter Binder| Comm. Fut. L. Rep. (CCH) * 23313 at 32.862-63 (CITC
Ot 8. 1986) (internal citation omitted). CIG brokers assured thetr customers that the risk ol
loss was minimal. or they sought o undercut any jro formea netification ol risk as something
thevwere legallv required o doo but net a rellection of any real threat to the mvestment they

were pitching.

\theugh CIGTs brokers sent the standard risk disclosure 1o customers. such disclosures

were negadted by the hard sales pitches that contr > disclosures. [ndeed.
nisrepresentations about prolit prospects cannot be cured by required risk disclosures, R/FCO,
AT A0 at 1329 dhighly allurig statements overstating profit potential accompanied by only
botlerplute risk disclosure creates an overall message that is deceptive and misleading): CF7TC v,
Sicloti. 178 T3 1132 1136 (11" Cir, 1999y (~We seriously doubt whether boilerplate risk
disclosure language could ever render an carlier material misrepresentation immalterial.™);
Claviop Brokerage Co v CPTC0 794 1.2d0 3730 5380 (1 1™ Cir 1986) (per curiam) (holding that
“oral stetenments may eflectively nulitty the warnings in the statement by discounting its general

sieniiicance and Tty relevanee o the customer's particular situation.”).
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b. Defendants Acted with Scienter

Scienter relers wo a mental state embracing an intent to deceive. manipulate, or delraud,”
Rovenberger. 85 F.Supp.2d at 448 (citing Frast & Lrast v {lochfelder. 425 U5 185,193
(19761). The Commission “need not show that defendants acted with an evil motive or an intent
o mjure rather, recklessness is sullicient we satisly the scienter requirement.” o (internal
quotdatiens omittedy. Thus, by making representations that have no reasonable basis. or that mark
“an extreme departure from the standards of reasonable care.™ a person acts with scienter.
RAFCOI0 1 3dar 1528,

Because ClG s caployees knew that CHG s customer account perlormance was poor.
there s no question that CIG made the misleadimg representations with scienter. Brokers were
eiven duly equity runs thar reflected the prolits and losses in their customers” accounts. C1G
brohers knew exactly how their customers were doing and how their customers did when the
aceounts were closed. In addition. Linda and Michael Kuhney reviewed equity runs for the
entire irm and thus were able to know how all customers™ accounts were performing. Thus. Cl1G
emplovees knew it way very unlikely that CLG customers would make the Kinds of profits that
CLG brokers wouted o prospective customers.

c. The Sales Misrepresentations and Omissions Were Material

A statenrent s material if it s substantialty Tikely that a reasonuble investor would
constder the matter imporant in making an mvestment deciston.”™ RAFZCO, 310 [F.3d at 1328
cnternal quotation omitted): Rosenberger., 83 1.5upp.2d at 4470 Any lact that enables customers
W assess mdependentdy the risk imherent i their mnvestment and the likelihood of profitis a
material facte fore Commuadivies International Corp. | 1996-1998 Transter Binder] Comm. Fuat

L. Rep (CCLHL Y 26943 at H4363-a4 (CFTC Jan. 14, 1997).
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snusrepresentations regarding e profitabiliti’e g commo ophons. the

tikelihood ol veaping protits in a short umelrame. the seasanality claims. the high-pressure sales
approach. and above alll the distortions and omissions reearding the customers™ performance
record all went to the heart of the decrsion-making process. See RIFCO. 310 L.3d at 1332
Accordingly. the misrepresentations and omissions were material.

C1G s Biable Tor the fraud committed by its emplovees pursuant to Scetion 2(a)(1)(13) of
the Act. 7 US.C 8 2ead( 1By which provides that the ~act. omission. or failure of any olficial.
agent. orother person acting lor any individual, assoctation. partnership. corporation. or trust

ssithin the seope el s emploviment or office shatl be deemed the act. omission, or failure ol

such individual, assoctation. partnership. corporation. or trust. as well as ol such official. agent.

o other person.”

2 NCCTHand 1CC are Jeointly and Severally Liable for any Financial Obligation
of CIG During Their Respective Guarantee Periods

Pursuant o their respective guarantee agreements. NCCL as C1G7s puarantor from
January 23020010 until May 31, 2004, and 1CCLas CIGTs guarantor from June 1. 2004 through at

least September 2005, are jointly and severally liable for any linancial obligation ol CIG as set

forth herein.
3. Linda and Michael Kuhoey are Liable under the Act as Controlling Persons

Linda and Michae! Kulmey are liable Tor the conducet by C1G and its brokers alleged in
the Complaint beecause they were controlling persons pursuant to Section [3(by of the Act. 7
US.0C08 15ethy A fundamental purpose of seetton 13(b) is o allow the Commission to reach

behind acorporate entity to the convrolling mdividuals ol the corporation and 1w impose Lability

Tor violations ol the Act directly on such individuals as well as on the corporation nsell™ /n re
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AMav 120 1994 (Commission found principals ol company liable because they were officers of
. . . . . P o . - LF .
corporation who were involved in monitoring sales activitiesy, ¢ff ", 63 I/ 3d 1337 (117 Cir,

19935,

Porsuant (o the et o controlling person is delined as lajny person who. directly or
mdirecthy o controls am person swhe has violated any provision ol the Act |1l that controlling
poerson] did not act in good taith or knewingly induced, directly or indirectly. the act or acts
consttuting the violation,™ Section 13(h) of the Act. 7 ULS.CL§ 13¢(b). To establish the
“knowing inducement”™ clement of the controlling person violation, the Commission must show
that “the controlling person had actual or constructive knowledge of the core activities that
constitute the violation at issue and allowed them 1o continue,™ Inre Spiegel. [1987-1990
Transter Binder| Comm. but L Rep (CCED 4 24103 an 34.767 (CFTC Jan. 12, 1988).
Controlling persons cannot avoid Lability by deliberately or recklessly avoiding knowledge
about potential wrongdome. 7 Indeed. constructive knowledge ol wrongdoing is sufficient tor
adinding of knowing inducement. JOCT 065 B 3d at 1508

Finda and Michuel Kuhney were the co-owners ol CIG and were responsible [or hiring
and training ecmiplovees, Linda Kuhney was the President and Michael Kuhney was the Vice-
Prestdent o CLG at Teast untl June 200450 They oversaw the sales solicitations that were being
muade by CLG brokers. Michael Kuhney actvely reviewed ClG™s customers™ equity runs.

[ addition w hee controlling authority and dav-to-day administration ol the tirm. Linda
Kubiey occasionally vevieswed the Tirm™s equity runs. participated in training. oversaw the sales

solicitations of C1G™s brokers, and handled customer complaints.
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4. Michael Kuhney is Liable under the Act for Aiding and Abetting CIG

Michael Kuhney aided and abetted CIGrin the conduct alleged in the Complaint. Aiding

&

and abetting liabiliny is demonstrated when

(1) the Actwas violawed (the case law often refers to the violation
as the unlaw Tul venture™ that the alleged aider and abettor
knowingly joimns). (2) the named respondent had knowledge of the
wrongdomg underly ing the violatien. and (33 the named
respondent intentionally assisted the primary wrongdoer.

Dore Nikkal [ 1999-2000 Transler Binder] Comm. Fut. L. Rep, (CCTH * 28129 a1t 49.888 n.28
(OO Nay 12020000 teiine e RN Teciuical Services, Lid 0 | 1998 - 1999 Transler

Binder

Comm Fut L Rep (CCTHH 270382 an 47746 (CHTC Mar, 160 1999)).

Phe Tacts stated above establish all three prongs required Lo establish aiding and abetting
lability., Accordingly . Michael Kuhney is liable pursuant to Section [3ta) of the Act, 7U.S.CL 8

Pactay. tor widing and abetting CIGT™s violatens of the Act,
Iv.

ORDER FOR PERMANENT INJUNCTION
With the partics” consent. the Court HEREBY ORDIERS
Fhat Delendants C1GL Fanda Kuhney and Michael Kuhney are permanently enjoined and
profitbired rome diveety or indivectly - cheating o defrauding or attempting to cheal or delraud
other persons and willludly decetyving or attempting to deceive other persons by making fulse.
deceptive or misleading misrepresentations ol material facts, by failing o disclose material facts.
11 or i1 conneetion with an olfer o enter into, the entry into. or the confirmation ol the exceution

ol amy commodits option transaction in yiolation of Section 4e(b) of the Act. 7 VLS. § Ou(b).

A
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and I{u‘LSfann 33, L0 anc P? H I,] cl) ancq {c). and specrlcally ﬁ%m CNEAgIg in

any copnnodiny sales solicitations ol custemers that:

(1 misrepresent te prolit potential in commodities trading

(1) omit that the market factors into the price of commodities seasonal trends and

sell-kpown market events:

(1l omit the actual track record ol the broker or firm

(v ) omitor downplay the risk involved in commodity wrading: and

(v omit any material [act necessary to make other facts disclosed not misleading:
{3, Detendants ClGL Linda Kuhney and Michael Kuhney are permanently restrained.
cnjomed. and prohibited from. direetls or indirectly. engaging i any (rading on or subject o the
rules ofany reaistered entitv, as that term is delined in Section 1ai29y of the Act, 7 L.8.C &
Fat 290 many aveount:

i that 1s held e name of CIGL Linda Kohney or Michael Kuhnev: or
(i mowhich CIGL Dinda Kuhney o Michael Kuhney has a direet or indirect
[naneial interest: or

(h1) that is held in the name of any other person.
C Detendants CIGL Tinda Kuhney and Michael Kuhney are permanently restrained.,
ehjoined, and prohibited from applyving lor registration or sceking exemption {rom registration
with the Comnmission nany capueily or engaging i any activily requiring registration or

semptlion from reglstration. except as provided lor in Commission Regulation 4.141a)(9). 17

CLUROS a9 and acting. directly or indirectls s as o prineipal. ellicer. director. supervisor.

agenter emplovee ol any person reaistered. required to be reveistered or exempied [rom

registralion. unless such excemption is pursuant o Commission Regulation 4. T4an9). This

16
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ieludes. but s not limuted 1o solictting. accepting or recerving any lunds. revente or other

property from any person. giving commodity trading advice for compensation or soliciting
prospective customers related to the purchase or sale of any commodity [utures. or options.
exeept as provided for in Commission Regulation 4. 14a)9).
D Lhe junctive provistons ol this Consent Order shall be binding upon Delendants CLG.
Linda Kuhney, and NMichael Kuhney and any person who is acting as an ofTicer. agent,
cmployee. servant or attorney on therr behalfl and any person acting i active concert or
participating with CIG. Limda Kuhney s and Michael Kuhney whe receives actual notice ol this
Consent Order by personal service or otherwise,

V.

ORDER FOR RESTITUTION, CIVIL MONETARY
PENALTY AND OTHER EQUITABLE RELIEF

AL Restitution
Wiath the parties” consent. the Court HEREBY ORDERS TIHAT

Detendants are liable tor restitution to customers in the tollowing amounts, provided that
the joint and several Tability ol cach such person or enuty s capped at the amount of restitution
lsted Tor that persan or entity below:

CIG - STLE 197850 ol thut amount NCCl s jointly and severally lable for

S84 478 and [CC 15 jointy and severally hable Tor $3.374.357
Linda Kubney - $1.250.000: and
NMichael Kuhney - $1.230.000

A restitution paviments are immediately due and owing,
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o Loregomg caps are separate and not cumutative. Should the spaulu restitution cap
amount be satisticd Tor any individual Detendant. that individual Defendant is thereatter released
fully from making any [urther restitution. However, satislaction ot the restitution cap by one
imdividual Defendant will not be credited toward sauslaction of the restitution obligation of any

other individual Defendant.

Appointment ol a Monitor: To ellect payment by Delendants and distribution of
restitution to Defendants” customers. the Court appoints Dantel Driscoll of the National IFutures
Association as Monttor N ondtor™ ) Phe Monttor shall collect restitution paviments [rom
Detendints and compute pro ata allocations to injured customers identified m Appendix A to
this Consent Order. As the Monitor is not being specially compensated lor these serviees. and
tiese serviees are oulside the nermal duties ol the Monitor. e shall not be liable for any action

Fndeton arising from his appointment as Monitor, other than actions involving fraud.

Restitution payments under this Order shall be made in the name of the ~CIG Settlement

F'und™ and sent by electronie funds transfer. or by ULS. postal money order. certified check. bank
cushier’™s check. or bank money order. (o

Pranict Discoll, NMonuor

National Futures Association

200 W NMadison St s 1oG0

Chicago, L 600606-3447
under acover kedder that wdentilics the Delendant and the name and docket number ot the

procecding, Delendants shall simultaneously transmit a copy of the cover letter and the form ol

pay ment e
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Oflice ol Cooperative Fnlorcement
Division of Lnlorcenment

Commodity Futures Trading Commission
Phree Latavette Centre

[13S 208t Streel NAY

Washington, DC 20581

The N shall oversee Delendants® restitution obligation and shall make periodic
distributions of Tunds to nvestors as appropriate. Based upon the amount of funds available. the
NN may deler distibution until such time as 1t deems appropriate. Restitution payvments shall
be made inan equitable fashion as determined by the NFA (o the persons identilied on Exhibit

Aoattached hereto and incorporated by relerence.
3. Civil Monetary Penaltics

With parties” consent. the Cowrt FURTHER ORDERS THAT the Tollowing civil
monclury penaltios are assessed and immediately due and owing:

ClG - %7.000.000:

Linda Kuhney - S230.060:
NMichael Kuhney - S230.000.

Delendants shall make their CMP payiments by LS. postal money order. certilied check.
bank cashicer’s check. or bank money order. made payvable to the Commodity Futures Trading
Comuission. wid. under a cover letter that wdentilies them and the name and docket number of

the proceeding, sent Lo

Commuodine Tutues Trading Commission
Division ol Enloreement

A LN Mavie Bateman - ANZ-300

DO TFANNNINIAC

6300 s, Macarthur Bivd,

OKlthoma iy, OK 73169
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Msruchions.

Fach Defendint shall stmultancously transmit a copy of the cover letter and the Torm of

pavment o the Monitor and to
Ollice of Cooperative Lnlorcement
[Division ol nforcement
Coenmmodity FFutures Trading Commission
Chree Lalayene Centie
F153 2150 Street. NW
Wishington, DO 20581

C. Interest
With the consent of the Parties. the Court [urther ORDERS that pre-judument interest
rom fune 21. 2005 unul the entry of this Order on the restitution amount shall be paid at the then
prevailing underpayvment rate established by the Internal Revenue Scervice pursuant to 26 ULS.C.
30021 and post-judginent nterest on the restitution and ¢ivil monetary penalty amoeunts
bectnrming with the date of the enuy o this Order be paid at the then prevailing Treasury Bill rate
purstant o 28 TS0 31901,
VI

MISCELLANLEOUS PROVISEONS

Noufeqaton of Finuneial Instatutions: The parties stipulate that upon the issuance ol this

Consent Order. the Connmuission shall promptly provide cach of the financial institutions
dentitied in this paragraph with a copy ol this Order. Within thirty (30} days ol receiving a copy

ol this Conseat Ovder. cach of the naneial institutions identitied in this paragraph are
specilicalhy divected o Hguidate and release any and all funds held by CIG in any account as of

the date o the entry of this Consent Order. whether the account is held singly or jointly with
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another Defendant idenuiied herem. or inany other capaciiv. and o convey by wire transler 1o
anaceonnt designated by the Monitor, any and all funds contined in those accounts. less any
amounts required w cover the banks™ outstanding admimistrative or wire transfer fees. The
tanster ol such [unds represents an oflset to Defendants™ aggregate joint and several restitution,
At no time during the iquidation. release and/or wire transler ol these funds pursuant to this
Consent Order shall Delendunts be afforded any aceess (o, or be provided with. any tunds trom
tiese accounts  Detendants. as sell as all banks and lnancial insttutions listed 10 this Consent
Order. shall cooperawe Tully and expeditiousiy with the Commission and Monitor in the
Hguidation. release and wire, The aceounts to be liquidated. released and transierred are held at

the fellowme Nnancial instivutions
Commodity Tnvestnent Groap, Ine.: and
Wachovia Natonal Bank

Fquitable Reliel: The equitable relie! provisions of this Consent Order shall be binding

upon Delendants and any person who s acting in the capacity ol officer. agent. emplovee.

servanl or atterney o Delendants, and any person acting m active concert or participation with
Detendants and those equitable relicl provisions that relate to restitution shall be binding on any
lnancial mstitutions listed above or holding [rozen [unds or assets of the Defendants, who

receives actual notice ol this Consent Order by personal service or atherwise.

Notices Al notees required to be given by any prosision in this Consent Order shall be
sonteerttied mail et receipt requested. as followws: Notice to Commission: Attention -
Director o Bndoreement. Commodity Futures Trading Commission. Division ol Linforcement.
FIS3 21" Strect NoW o Washington, DC 20581: Notice to NIFA — Daniel Driscoll. National

FFutures Assoctation. 200 W Madison St #1000, Chicago, 1L 606006-3447.
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areement and A mendments: This Consent Order incorporates all ol the terms

and conditions of the settlement among the parties hereto. Nothing shall serve to amend or
modiy this Consent Orvder inany respect whatsoever, unless: (1) reduced w writing: (2) signed

by all parties heretorand (3y approved by order ol this Courl.

nvabidation:  Thans provision ol this Consent Order. or il the application of any
provisions or clrenmstanees is held invalid. the remainder of the Consent Order and the

application of the provisions o any other person or circumstance shall not be atfected by the

holdime.

Waiver: The fatlure of any party hereto at any time or times o require performance ol
any proy sion hereot shall in no manner aftect the right ol such party at a later ime o enforee
the same or any other pros tston of this Consent Order. No waiver in one or more instances of
the breach ot any provision contined i this Consent Order shall be deemed 1o be or construed
as o Lurther or continuing waiver ol such breach or waiver of the breach of any other provision of

Wis Consenn Oeder,

Avknowledeements: Upon being served with copies of this Consent Ovder alter entry by
the Court, Detendants shall sign acknowledements of such service and serve such

achnowledements on the Court and the Commission within seven (7) calendar days.

Deltendants understand and acknowledge that this Consent Order must be accepted and
ratified by the Connuission betore it becomes inal. However, the Delendants understand and
doree that by their signutures they are bound by the terms and conditions of this Consent Order

unless tie Commission refuses to aeeept and ratily the Censent Order
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Continuing Jurisdiction ol this Court:  This Court shall retain jurisdiction of this cause

onlv e assure complianee with this Consent Qrder and for all other purposes related (o this

aCLion,

Authonity: Janelle Breie-\Wright hereby warrants that she is (he President ot C1G. that
this Consent Order has been dulv authorized by ClG. and she has been duly empowered 1o sign
and submit it on behall o CHGL Sulaiman Flusain ssarrants that he is @ corporate representative

ol HCC and NCCTL that this Consem Order has been duly authorized by 1CC and NCCLLand he

hoas been duly cmpowered o sien and submit it on behalf ot 1CC and NCCL

There betng po just reason for delay. the Clerk of the Court is hereby directed to cnter

this Consent Order.

SO ORDERED.

Dated: V A’\ e Z(JU;/I,? Uhe [pnot

United States Distriet Court Judge



Case 1:05-cv-05741-HB  Document 47  Filed 02/27/2007 Page 24 of 27
CONSENTED TO AND APPROVED BY:

@w&% Date: 33~&“’§(-d9
Janélle Breig-Wright, on behalf of

Commodity [nvestment Group. Inc.

Date: ll"?—v"’bi"

Date: /Z,«"‘ &7"' O

Michael Kuhneyyﬂually

Sulaiman Husain, on behalf of International
Commodity Clearing LLC and National
Commodities Corp.. Inc.

Date:

Approved for Entry:

Date:

R. Lawrence Bonner
Homer & Bonner, P.A.
1200 Four Scasons Tower
1441 Brickell Avenue
Miami, Florida 33131
Facsimile: (305) 379-0918

Date:

Vivian R. Drohan

Drohan & Drohan LLP
One Penn Plaza

New York, NY 10155
Facsimile; (212) 644-1691

Attorneys for all Defendantis

24
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CONSENTED TO AND APPROVED BY:

Janelle Breig-Wright. on behalf of
Commodity Investment Group, Inc.

Linda Kuhney, Individually

Michael Kuhney, Individually

&

J‘ P /- 4——'—-———-_5 N
Sulaiman Husain. on behalf of International

Commaodity Clearing L.L.C and National
Commodities Corp.. Inc.

Approved for Entry:

R. Lawrence Bonner
Homer & Bonner, ' A.
1200 Four Seasons Tower
1441 Brickell Avenue
Miami, Florida 33131
Facsimile: (305) 379-0918

Vivian R. Drohan

Drohan & Drohan LLP
One Penn Plaza

New York, NY 10135
Facsimile: (212) 644-1691

Attorneys for all Defendants
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Date:

Date:

Date:

Daie:

Date:
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CONSENTEDR TO AND APPROVED BY:

Date:
Janelle Breig-Wright. on behall ol
Commodity Investment Group. Inc.

- - Date:

Linda Kuhney, Individually
o o Date:
Michael Kuhney . Individually

Date:

sulaiman Iusain. on behalf of International
Commodity Clearing EC and National
Commodities Corp.. Ine.

Date: )Z ""2/)" O b

X Lawrence Bonner
lomer & Bonner. PLAL
1200 Four Scasons Tower
[44] Brickell Avenue
Miami. Florida 33131
lFacsimtile: (303) 379-0918

Date:

Vivian R, Drohan
Drohan & Drohan L1.P
One Penn Plara

New York, NY 10133
Facsimile: (2127 044-1091

Anornevs for all Dejendanty
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Janclle Breig-Wright. on behall of
Commuodily Investment Group, Inc.

Linda Kuhney, Individually

Michacl Kuhney, Individually

Sulaiman Husain, on behalf of International

Commodity Clearing LLC and National
Commodities Com., [nc.

Approved for Tntry:

K. Lawrence Bonner

ITarmmer & Bomer, AL

1200 Faur Scasans 'ower

[44]1 Brickell Avenuc

Niami, Florida 331351

Fucsimile: (305) 379-0918°
P

Vivian R. Drohan

Drolun & Drohan 11T
One Penn Plaza

New York. NY 10(355
Facsimile: (212) 6441091

Attarneps for all Defendanrs
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