
October 31, 2022 

Christopher J .  Kirkpatrick 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21st Street, NW 
Washington, DC 20581 

Re: Petition for Rulemaking - DAO-Participant Liability 

Dear Mr. Kirkpatrick: 

Haun Ventures respectfully petitions the U.S. Commodity Futures Trading Commission 
("CFTC" or the "Commission") to initiate a rulemaking process and promulgate a regulation 
to provide clarity and certainty related to the obligations of individuals participating in a 
decentralized autonomous organization ("DAO"). See 5 U.S.C. § 553(e); 17 C.F.R. § 13.1. 

DAOs are a democratized governance structure for technology development that we expect will 
be a critical component of the next generation of innovation. On September 22, 2022, however, 
the Commission entered an order and commenced an enforcement action that threatens their 
continued vitality. Specifically, the Commission determined that anyone \vho votes using their 
tokens-evidently at any point and on any matter-becomes a "member" of the DAO and is 
thereby jointly and severally liable for any future unlav,1ul actions by the DAO. See In re bZeroX, 
U,C, CVl'C No. 22-31, slip op. at 9 - 1 1  (Sep. 22, 2022); Complaint, CV/'C v. Ooki DAO, No. 
3:22-cv-05416 (N.D. Cal. Sep. 22, 2022). 

Haun Ventures shares the CFTC's interest in preventing technology from being used for 
unlawful purposes. However, the approach taken by the Commission risks serious damage to 
American competitiveness and innovation, and it creates perverse disincentives for responsible 
actors to participate in good governance over key protocols. While the Commission's 
joint-and-several liability theory is immediately problematic in that it would punish DAO 
participants in a manner not licensed by law, even more worrisome is the shadow this action has 
already cast over the nascent web3 ecosystem. Tokenholders' fear of participating in DAOs due 
to the CFTC's aggressive approach to DAO-participant liability could severely restrict this 
nascent but flourishing technological innovation in the United States. 

Haun Ventures therefore urges the Commission to propose for notice-and-comment a regulation 
that defines the scope of liability for DAO participants and that sensibly limits that liability to 
those who actively engage in or facilitate illegal activity. 

I. Backg r ound

The Commission's actions come at a critical inflection point. The original success of the internet 
was contingent upon open, standardized, community-developed protocols. More recently, 
though, we have seen the emergence of centralized gatekeepers-behemoth, closed platforms 
that exploit individuals' data for commercial purposes. The results of a poll we recently 



commissioned of voters in swing states suggests that average Americans overwhelmingly want 
to see a better vision for technology in society than the broken status quo.' 

We believe that a group of emerging technologies based on cutting-edge cryptography, 
commonly referred to as web 3, could provide this better vision. 2 

DAOs play a critical role in web3 development. 3 A DAO consists of digital asset holders who vote 
their tokens to democratically govern communities or software protocols using 
blockchain-based rules.4 This "unique governance mechanism" invites "anyone to contribute" to 
a project, which enables "maximum alignment ,vith an organization's community of users."5 

Similarly, by "hand[ing] over decision-making and execution powers to [the] community at 
every level," DAOs "unlock[] a net nev,' value proposition that wasn't previously possible."6 And, 
even though the concept is still in its infancy, DAOs have already embarked on a ,vide range of 
projects aimed at furthering the common good, with uses as varied as building tools to support 
access to justice, raising money for the Ukrainian war effort, and improving the financial 
security of individuals worldwide. 7 

While DAO governance varies from project to project, the rules of a DAO are typically laid out in 
smart contracts, which are self-executing and publicly auditable code.8 Once the DAO is 
launched, any community participant can submit a proposal at any time. Proposals can range 
from technical upgrades to treasury allocations or any other actions that concern the project. 
After a proposal is made, community participants may cast their votes (though no one is 
required to vote their tokens on any particular proposal). If the proposal achieves some 
predefined level of consensus, it is then accepted, implemented, and enforced by smart 
contracts. The process is typically quite transparent and auditable: "[t]he details of each 
proposal are readily available, voting history is continuously recorded, and even the voting 
records of particular token holders can be observed."9 

'See Chris Lehane & Tornicah Tillernann, The Web3 Voter, Haun Ventures (Sep. 29, 2022), 
https:/ /rnirror.xp./haunventures.eth/DtY!t_ vAijoqRV 41SMl\'Acu6kwCAM8Mc_p8(;sj~TfP60 (detailing the findings of a poll 
shmving, among other things, that "over 90% of voters express support for an internet that is community mvned, community 
governed, and gives people greater control over their information"). 

'See. e.g., Howard Wu, How the Coming l'/'lt1acy [,ayer Will Fix /he Rroken Web, Future (June 1-5, 20:n), 
J1ttps ://future .com/ a -privacy-layer-for-the-web-can-d1a nge"'"\'cryth i ng/. 

'See, e.g., Emilia La Capra, What is the role ofa decentralized autonomrms organization in Web3?, CoinTelegraph (Feb. 26, 2022), 
https :/ / cointckgraph.com/ explained/ what-is-the-role--0f-a-deccntralizcd-a utonomou~-organilation-in-web:1 ("The network design 
of DA Os perfcet\y combines with the foundation ofWeb3, fueling a new creator economy and the future of work."). 

'See Vecentralized autmwmrms orgrmizatirms, Ethereum https://ethereum.org/en/dao/ (last ~isited Oct. 15, 2022); Paul Kirn, 
Vecentrnlized mitrmomous orgunimtim1s (VAOs) are non-hiemrchicnl cmmmmities opemting m1 blockchnin technology, Business 
Insider (Jul. 22, 2022), https:/ /www.b1rninessi1rnider.com/personal-finance/what-is-a-dao. 

·' Cl1ris Ahn, Rusiness-Govemance Fil, Haun Ventures (July 28, 2022), 
l1ttps :/ / rn i 1Tor .xy7./J1au nventu res.ct h/ renjKDhQY8gXsPWUll1 V7.7 471yq VYF.bT J7.g\V dF. 1T 909 U. 

"Id. 

• See /,exVAO, DAO Central, https://daocentral.com/dao/lex (last visited Oct. 17, 2022) (huilding tools that support access to 
justice); Daniel Roherts, irhat VAOs C'an Vo: $6-7.<;JH in 1':thereumfor Ukmine, Decqvt (Mar. 5, 2022), 
https :/ / decrn1t.co / 94386/ ukraine-dao-millions-in -ethereum-shov,:s-what -dao-can-do ( raising crn1to donations for the Ukrainian 
v,mr effort against Russia); "/he Maker· 1-'mtoco/: Maker/HO's Multi-Col/ateml Vui (,WCV} System 
https://makerdao.com/en/whitepaper/ (last visited Oct. 17, 2022) (using stablecoin to empower individuals without bank access or 
in countries \~ith unstable currencies achieve financial security). 

'Da\'id Sl1uttlcworth, Whal Is ,1 Dl\0,1nd How Do They Wo,·k?, Conscnsys (Oct. 7, 2021), 
J1ttps://consensys.nct/blog/blockchain-cxplaincd/what-is-a-dao-and-how-do-they-work/. 

"Id. 
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The Commission's recent enforcement action concerns a particular DAO named Ooki DAO. In 
2019, bZeroX, LLC designed and deployed a blockchain-based protocol that allowed for 
accepting orders for and facilitating margined and leveraged retail commodity transactions. 
bZeroX eventually decided to transfer control of the protocol to Ooki DAO. This transfer v.ras 
done in an effort to "insulate the [Protocol] from regulatory oversight and accountability for 
compliance with U.S. law." Complaint, supra at 14. Last month, the CFI'C responded by 
bringing a civil action against Ooki DAO in federal court. The agency sought to enjoin the DAO 
from engaging in any "commodity-related activity," and furthermore asked for the court to issue 
"civil monetary penalties" against it. Id. at 4. 

In an accompanying consent order issued against bZeroX and its two founders, the Commission 
expressed its views that (1) Ooki DAO is an "unincorporated association," (2) the founders had 
become "members" of the association simply by voting their tokens, (3) Ooki DAO had violated 
the Commodity Exchange Act ("CEA") and a CFfC regulation, and (4) the founders, as voting 
members of Ooki DAO, were "personally liable" for the violations. See In re bZeroX, LLC, slip 
op. at 9-11. In reaching that conclusion, the Commission relied on a state-common-law doctrine 
providing that members of a for-profit unincorporated association are jointly and severally liable 
for the debts of that association. See id. at 11 (collecting cases). The Commission noted that it 
"d[id] not take a position ... as to the appropriate monetary sanctions against the Ooki DAO" 
more generally, as its Order concerned the founders only. Id. at 11 n.12. But the Order's logic and 
the Commission's recent enforcement action suggest that it views the other voting members of 
the DAO as similarly liable for Ooki DAO's unlawful acts. See Complaint, supra at 17 ("The Ooki 
DAO is an unincorporated association comprised of Ooki Token holders who have voted those 
tokens to govern the Ooki Protocol."). 

Commissioner Mersinger issued a dissenting statement. See Press Release, CFTC, Dissentin9 
Statement of Commissioner Summer K. Mersinger (Sep. 22, 2022). 10 There, she made clear that 
she "d[id] not condone individuals or entities blatantly violating the CEA or [the CFTC's] rules." 
Id. And she took no issue with the agency's filing of an enforcement action against an 
unincorporated association generally. See id. But Commissioner Mersinger believed that the 
Commission "cannot arbitrarily decide who is accountable for those violations based on an 
unsupported legal theory amounting to regulation by enforcement." Id. She explained that the 
Commission's order (1) "fail[ed] to rely on any legal authority in the CEA" or "case law relevant 
to this type of action," (2) "arbitrarily define[d] the Ooki DAO unincorporated association in a 
manner that unfairly picks winners and losers," (3) "constitute[d] blatant 'regulation by 
enforcement' by setting policy based on new definitions and standards never before articulated 
by the Commission or its staff," and (4) ignored an alternative, aiding-and-abetting theory of 
liability "that is specifically authorized by Congress" and that could have been used to hold the 
founders liable. Id.; see 7 U.S.C. § 13c(a). 

The CFTC's actions against Ooki DAO sent shockwaves through the web3 community. 11 Based on 
the Commission's sweeping approach to liability, individuals quite reasonably fear that the mere 

'" Avuiluble ut http~:// www.dtq;uv /PrcssRuum/SpccchcsTc~timuny/ mcrsingcr~tatemcntu92222. 

"See, e.g .. Olga Kharif & Allyson Versprille .. C'rypto DA Os rmd Their· Token Holders Aren"t 8afefmm the C'V/'C', Bloornherg (Sep. 23, 
2022), https:/ /wv,w.hloornherg.com/nev,:s/articles/2022-D9-23/are-c1;,vto-daos-and-governance-token-holders-safe-frnrn-the-cftc; 
Owen fernau, CFTCActionAgGinst DAO Outrages Crypto and One of Its Own Cmmnissioners, The Defiant (Sep. 22, 2022), 
https:/ /thedefiant.io/dtc-sues-dao; Guillermo ,Timenez & Jason Nelson, CFTC Sues a DAO, RGising Legal Questions jrw DeFi 
Fmmders and Users, Dec11vt (Sep. 23, 2022), https:/ /decrypt.co/110407 /cftc-ooki-Jao-hzx-lawsuit-legal-questions-defi; ,Jana S. 
Farmer& ,John Cahill, DAOs: A qume clmnger in need of new rules, Reuters (Oct. 7, 2022), 
https :/ /www .rcuters.com/kgal/lcga\indu~tD-· / daus-ga~c-{;hangcr-nccd-ncw-ruks-2022-10-07 /. 
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act of voting on a single proposal could place them on the hook for whatever the DAO may do. 
That has produced an instant chilling effect on DAO participation. After all, if a DAO stumbles 
into unforeseen legal trouble, then, based on the Order's rationale, individuals who voted their 
tokens on matters entirely unrelated to the activity in question could be held liable as members 
of the organization. The Commission's theory might extend to those who sold their tokens prior 
to the unlaVvful activity, or even to those who actively voted against the unlawful activity.'~ 

A rnlemaking is desperately needed to quell these concerns, gather insight from the community, 
and align the Commission's approach with that authorized by the CEA. 

II. Statement of Interest 

Founded by former prosecutor Kathryn Haun in 2022, Haun Ventures is a venture capital firm 
with $1.5 billion in assets under management, dedicated to making investments in web3 
companies and projects. We are committed to helping builders vmrk towards a web3 ecosystem 
that future generations will admire. Beyond providing capital to projects, Haun Ventures aims to 
deliver system change-helping policymakers build effective incentive structures for the web 
that can increase trust, transparency, privacy, and opportunity. 

We have a direct stake in seeing this rule promulgated. A number of our portfolio projects are 
connected with DAOs, and we have a financial interest in seeing these projects succeed. We 
believe that a necessary prerequisite is an environment in which responsible actors can 
participate in good governance over protocols. Such an environment is not possible if 
tokenholders fear participating in DAOs due to the cvrC's aggressive approach to 
DAO-participant liability. 

Haun Ventures is thus an "interested" party with respect to the proposed rule set out in this 
Petition. See 5 U.S.C. § 553(e). 

III. Legal Authority to Promulgate the Rule 

Haun Ventures submits this Petition pursuant to the Administrative Procedure Act, which gives 
any "interested [organization] the right to petition for the issuance ... of a rule." 5 U.S.C. 
§§ 551(2), 553(e); see also 17 C.F.R. § 13.1. Congress gave the Commission the authority "to make 
and promulgate such rules and regulations as, in the judgment of the Commission, are 
reasonably necessary to effectuate any of the provisions or to accomplish any of the purposes of 
[the CEA]." 7 U.S.C. § 12a(5). Pursuant to that "broad grant of power," CFI'C v. Schor, 478 U.S. 
833, 843 (1986), the Commission can and should adopt the following proposed rule in 
accordance with the rulemaking requirements set out in 5 U.S.C. § 553. 

IV. Text of the Proposed Rule 

The Commission should amend 17 C.F.R. § 1.3 to include the follmving definition: 

Decentralized Autonomous Organization ("DAO"). This term refers to an organization-

( 1) the governance of which is primarily determined using software to allmv for 
decision-making via a set of smart contracts; and 

"See In re bZemX, LLC, slip op. at 10 ("Once an Ooki Token holder rntes his or her Ooki Tokens to affect the outcome of an Ooki 
DAO governance vote, that person has voluntarily participated in the group formed to promote the common objective of governing 
the Ooki Protocol and i~ th1rn a member of the Ooki DAO unincorpor;1tcd association.'"). 
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(2) that is not economically or operationally controlled by any single person, 
entity, or group of persons or entities under common control. 

For the purposes of this definition-

The term "smart contract" means self-executing code, script, or 
programming language that executes defined mles \vhen deployed to a 
digital ledger or database which is chronological, consensus-based, 
decentralized, and cryptographically-verified in nature. 

The Commission should also propose for notice and comment, and then promulgate, the 
following rule that clarifies the scope of DAO-participant liability: 

17 C.F.R. § _ Liability for a Decentralized Autonomous Organization's 
Violations 

(a) Purpose. DAOs represent a novel structure for the development and 
governance of, and oversight over, new technologies. Although a DAO's 
participants are not entirely immune from liability should the DAO violate any of 
the provisions of the Commodity Exchange Act or any of the rules or regulations 
in this chapter, it is the intent of the Commission to limit individual liability to 
those who actively engage in or facilitate such violations. 

(b) DA Os As "Persons." A DAO is considered a "person" as defined in§ ia(38) 
of the Commodity Exchange Act if it amounts to an association of individuals who 
have combined for a common cause. 

(c) Limitations of Liability for DAO Participants. No person will be held 
liable or otherwise responsible for a DAO's violations of the Commodity 
Exchange Act or any of the mies or regulations in this chapter unless the person 
has-

(1) Willfully caused the DAO to commit such violation; 

(2) Willfully aided, abetted, counseled, commanded, induced, or procured 
the commission of such violation; or 

(3) Acted in combination or concert with another person for the purpose 
of having the DAO commit such violation. 

(d) Illustrations. The following are representative examples of persons who 
would not be held liable or othenvise responsible for a DAO's violations. These 
examples are illustrative only and are not meant to be exhaustive. 

(1) A person owns governance tokens in a DAO but never uses those 
tokens to vote on any governance proposal. The person is not liable for the 
DAO's violations by virtue of owning the governance tokens. 

(2) A person owns governance tokens in a DAO and uses them to vote 
only once on a name-change proposal. Later, it is discovered that the DAO 
violates one of the Commission's regulations. The person is not liable 
based on her vote in a matter unrelated to the illegal activity. 
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(3) A person owns governance tokens in a DAO and actively votes those 
tokens on all proposals. He later ceases all voting activity and sells all of 
his governance tokens. At the time of sale, the DAO has done nothing 
unlav,ful, but the Commission subsequently passes a regulation that 
renders the DAO not in compliance \Vith the law. The person is not liable 
based on his prior voting activity. 

(4) A person owns governance tokens in a DAO and actively votes those 
tokens on all proposals. A third party submits a proposal that would have 
the DAO engage in activity that violates the Commodity Exchange Act. 
The person votes her tokens against the third party's proposal, but it 
ultimately passes. The person is not liable based on her vote against the 
unlawful activity. (Nor would she be liable if she had abstained from 
voting.) 

(5) A person owns governance tokens in a DAO and delegates his right to 
vote on all proposals to a third party. The person takes no action to aid, 
abet, counsel, command, induce, or procure the commission of a violation 
by the third party to violate the Commodity Exchange Act. The third party 
votes the delegated tokens in favor of a proposal that would result in a 
violation of the Commodity Exchange Act. The person is not liable based 
on his delegation of tokens to the third party. 

V. Reasons to Promulgate the Rule 

Haun Ventures believes that the proposed rule would be in the public interest, first because it 
would provide clear notice to the participants of a DAO concerning when their actions might 
expose them to potential liability, and second because the legal position relied upon in the 
Commission's recent order presents both legal and pragmatic issues. The Commission should 
accordingly promulgate the proposed rule to restore public confidence that the CFTC will work 
with interested parties to develop a regulatory regime that is suitably tailored for critical 
emerging technologies. 

A. The Commission's Approach is Unlawful 

The proposed mle is preferable to the Commission's current approach because the current 
approach goes beyond the text of the CEA. As Commissioner Mersinger explained, "[t]here is no 
provision in the CEA that holds members of a for-profit unincorporated association personally 
liable for violations of the CEA or CFTC rules committed by the association based solely on their 
status as members of that association." Dissenting Statement, supra. And the Commission's role 
is not to expand liability by administrative fiat; that job belongs to Congress. See Cent. Bank, 
NA. v. First Interstate Bank, NA., 511 U.S. 164, 176-77 (1994) (determining the scope of 
liability based on statutory text); Pinter v. Dahl, 486 U.S. 622,653 (1988) (same). 

Congress has authorized liability for CEA violations in just five circumstances, which are 
sufficiently comprehensive to capture individuals who participate in a DAO and who actively 
engage in or facilitate unlm\ful activity. But the CEA does not support imposing penalties 
against individuals who participate in a DAO and who simply vote their tokens in matters that 
do not further unlawful activity. The five circumstances are as follows. 
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First, one "who commits, or who willfully aids, abets, counsels, commands, induces, or procures 
the commission" of a violation can be held liable. 7 U.S.C. § 13c(a). But a person who votes her 
tokens on matters unrelated to a DAO's illegal activity (or who votes against that illegal activity) 
does not herself commit a violation. Nor does she willfully aid or abet a violation in any way. 
After all, as courts and the Commission have held, "a specific unlawful intent to further the 
underlying violation is necessary before one can be found liable for aiding and abetting." Gracey 
v. J.P. Morgan Chase & Co. (In re Amaranth Nat. Gas Commodities Utig.), 730 F.3d 170, 181 
(2d Cir. 2013) (quoting In re Richardson Secs., CFTC No. 78-10, 1981 WL 26081, at *5 (Jan. 27, 
1981)); see also, e.g., Damato v. Hermanson, 153 F.3d 464, 472-73 (?th Cir. 1998). It is "not 
sufficient" that one is "[m]erely associat[ed]" vvith the violator. Richardson, CFTC No. 78-10, 
1981 WL 26081, at *6 (first alteration in original) (quoting Snyder v. United States, 448 F.2d 
716,718 (8th Cir. 1971)). 

Second, the CEA imposes liability against those "who act[] in combination or concert with" 
others "in [a] violation" of the Act or the Commission's rules. 7 U.S.C. § 13c(a). That similarly 
requires a guilty mens rea-specifically, an "agreement of two or more persons in a common 
plan or enterprise" to commit the violation . .Jeffers v. United States, 432 U.S. 137, 148 n.14 
(1977) (defining "concert"); see also Black's Law Dictionary 323 (10th ed. 2014) (defining 
"combination" as similar to a conspiracy); Combination, Wolters Kluwer Bouvier Law 
Dictionary Desk Edition (2012) ("By combination is understood, in a bad sense, a union of men 
for the purpose of violating the law."). Such an agreement to violate the law is lacking when a 
person votes her tokens on matters unrelated to a DAO's illegal activity-or, again, when she 
votes against such measures. 

Third, one "who willfully causes an act to be done or omitted which if directly performed or 
omitted ... would be a violation ... may be held responsible for such violation." 7 U.S.C. 
§ 13c(a). Clearly, the mere act of voting one's tokens on matters unrelated to illegal activity does 
not '\villfully cause[]" that activity; nor does voting against it. See Safeco Ins. Co. of Am. v. Burr, 
551 U.S. 47, 57 (20<>7) (requiring a shmving of "knowledge" or, in some circumstances, 
"reckless[ness]," before concluding that one has acted '\villfully"). 

Fourth, a "principal" can be held liable for the acts of its "agent" under the CEA. 7 U.S.C. 
§ 2(a)(1)(B). But under no reasonable construction can a DAO that acts illegally be considered 
the "agent" of an individual who votes her tokens on matters entirely unrelated to the illegal 
activity. That would require a (nonsensical) shmving that the DAO "act[ed] for" the innocent 
voter "within the scope of [the DAO's] employment or office" when it violated the lav,'. Id.; see 17 
C.F.R. § 1.2. 

Fifth, and finally, one "who, directly or indirectly, controls any person who has violated" the Act 
or its implementing regulations "may" be held liable if the CFTC "prov[es] that the controlling 
person [1] did not act in good faith or [2] knmvingly induced, directly or indirectly, the act or 
acts constituting the violation." 7 U.S.C. § 13c(b). To establish "control" for purposes of§ 13c(b), 
"the Commission must show that the defendant 'actually exercised general control over the 
operation of the entity principally liable' and 'possessed the power or ability to control the 
specific transaction or activity upon which the primary violation was predicated, even if such 
power was not exercised."' CFTC v. Baragosh, 278 F.3d 319, 330 (4th Cir. 2002) (quoting 
Monieson v. CFTC, 996 F.2d 852, 859 (?th Cir. 1993)); see also In re Johns, CFTC No. 01-22, 
2001 WL 951733 at *3 (Aug. 21, 2001). Absent mvnership of a majority of a DAO's governance 
tokens, individual tokenholders are not likely to exercise such control over a DAO. And even 
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then, the Commission would still have to show that the controlling tokenholder lacked good 
faith or knowingly induced a violation before she could be held liable. 

Taking stock: the five circumstances for imposing liability in the CEA reflect a commonsense 
approach which enables the CFTC to punish those who actively engage in or facilitate illegal 
activity. These provisions can and should be used to target bad actors who leverage DAOs for 
unlav,ful means. See Dissenting Statement, supra (noting that "the Commission could have 
found [the two founders] personally liable for Ooki DAO's violations based on the 
aiding-and-abetting provisions" contained in 7 U.S.C. § 13c(a)). But in the CFTC's "anxiety 
to ... protect[] the public," the agency "must take care not to extend the scope of the statute 
beyond the point where Congress indicated it would stop." FDA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120, 161 (2000) (quotation omitted). The CEA cannot be sensibly 
construed to permit the punishment of individuals who vote their tokens on matters unrelated 
to a DAO's illegal activity, or who vote against that activity. 

In reaching a contrary conclusion, the CFTC's Order relied exclusively on three cases that 
applied state partnership law to hold individuals liable for the debts of an unincorporated 
association. See In re bZeroX, LLC, slip op. at 11 (citing Karl Rove & Co. v. ThornbHrgh, 39 F.3d 
1273, 1285 (5th Cir. 1994); Shortlidge v. Glltoski, 484 A.2d 1083, 1086 (N.H. 1984); Libby v. 
Perry, 311 A.2d 527, 533 (Me. 1973)). None of those cases supports the Commission's sweeping 
approach to DAO-participant liability. 

For one thing, the CEA does not provide that state partnership law should govern liability for 
statutory violations. As already explained, the CEA's text clearly and comprehensively sets forth 
who can be held responsible for violations. Those "express" provisions detailing who is legally 
responsible "impl[y] that there are no other circumstances" that would give rise to liability . 
.Jennings v. Rodriguez, 138 S. Ct. 830, 844 (2018); see Antonin Scalia & Bryan A. Garner, 
Reading Law: The Interpretation of l,egal Texts 107 (2012) ("The expression of one thing 
implies the exclusion of others[.]"). 

Yet even taking those state-law cases on their terms, they fail to support the Commission's 
approach. At common law, courts held members of for-profit unincorporated associations liable 
for the organization's debts in order "to protect third parties with whom the unincorporated 
association dealt." Karl Rove, 39 F.3d at 1285. There was othen.vise no "judicial entity" to sue. 
Id. And because the individual members "contemplated" the potential for "profit and loss" due 
to their partners' dealings, it was only equitable to hold them jointly and severally liable for 
debts incurred in the course of the partnership's activities. Blair v. S. Clay Mfg. Co., 121 S.W.2d 
570, 572 (Tenn. 1938). 

That rationale is fundamentally inapposite to CFfC enforcement actions. In those proceedings, 
the CFTC "is not simply collecting an unpaid contractual debt." Dissenting Statement, supra. It 
is instead acting to "punish" violations of the CEA, Commodity Trend Serv., Inc. v. CFI'C, 149 
F.3d 679, 688 (7th Cir. 1998), often "imposing sanctions that only the Government can impose," 
Dissenting Statement, supra. There is no sound reason-either in law or in equity-to impose 
such punishments against innocent DAO pa1ticipants simply because they have voted their 
tokens. Cf United States v. A & P Trucking Co., 358 U.S. 121,127 (1958) ("[T]he conviction of a 
partnership cannot be used to punish the individual partners, who might be completely free of 
personal guilt."). 
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In sum, the CEA precludes the Commission's aggressive approach to DAO-participant liability. 
The proposed rnle, by contrast, respects and is consistent with the CEA's limitations. The 
Commission should thus abandon its ill-conceived enforcement approach, grant this Petition for 
Rulemaking, and promulgate a rule clarifying that DAO paiticipants are not liable unless they 
actively engage in or facilitate illegal activity. 

B. The Commission's Approach Will Produce Adverse Consequences 

Beyond the legal difficulties with the Commission's approach, the practical concerns for the 
web3 community are equally troubling. As of this writing, there are nearly 5,000 DAOs. '·1 And 
those DAOs-as well as the larger economy-benefit immensely from the participation of 
approximately 700,000 active participants, including both voters and proposal makers. 14 Yet the 
Commission's approach "affirmatively disincentivizes voting participation in DAO governance 
generally." Dissentiny Statement, supra. That is because DAO participants must now worry that 
the simple act of voting their tokens on any governance matter could subject them to future 
liability should the DAO do something illegal. An analogy to successful collaborative projects of 
the past may be illustrative as to why that is so troubling: if Wikipedia contributors had been 
held jointly and severally liable for copyright violations in the early days of the platform, it is 
unlikely that it would have ever achieved sufficient uptake to become one of the largest 
repositories of human knowledge in history. 

The sword of Damocles that now hangs over a DAO participant who votes her tokens will 
inevitably "have a chilling effect that discourages voting, thereby hindering good governance and 
the development of a culture of compliance in this setting." Id. Indeed, even if a voter wants to 
"encourage[] following the law," the risk that her vote won't ultimately carry the day might be 
reason enough not to vote in the first place. Id. And, because of that risk, the CFI'C's aggressive 
approach could paradoxically lead to more illegal governance proposals passing. 

And this is to say nothing of the detrimental effect it could have on existing protocols. Many 
protocols governed by DAOs that have already been deployed were built with minimum voting 
thresholds. To the extent that tokenholders are unable or unwilling to vote, these protocols 
could be stuck in stasis-unable to change their parameters or, worse, unable to patch 
vulnerabilities that have been identified, thereby exposing them to attack. 

The chilling effect poses significant threats to the stability and future of all DAOs. By its own 
terms, the Order only explicitly extends liability to voting members of "for-profit" DAOs. In re 
bZeroX, LLC, slip op. at 11. But imposing what amounts to strict liability in those circumstances 
for the acts of others is itself problematic, and it raises a host of other questions too. For 
instance, v-.i.11 participants in "non-profit" DAOs similarly be held liable if the organization 
stumbles into legal trouble? If not, what is the dividing line betvveen a "for-profit" and a 
"non-profit" DAO? Is it enough that governance tokens can be bought and sold for a profit? Or 
must a DAO "[seek] to be characterized as a non-profit organization in [a] federal or state 
registration or tax filing" to avoid subjecting its voting participants to joint and several liability? 
Id. The Commission's approach is painfully opaque and utterly divorced from the text of the 
CEA, which contains no dividing line based on for-profit status. Then there are the inevitable 
questions as to which DAO voting participants the CFl'C will target. Does it matter if a 

'" See Organiza/ions, Deep DAO, https:/ /dccpdao.io/organi7ations (last visited Oct. :,;6, 20n). 

''Id. 
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tokenholder voted exclusively on matters unrelated to illegal activity? Is a tokenholder shielded 
from liability for organizational acts committed after the sale of her tokens, or does she remain a 
DAO participant by virtue of having voted in the past? What if a DAO participant votes against 
illegal activity but her vote does not ultimately tip the scales-is she too liable? 

All these questions underscore the need for the CFfC to articulate clear, prospective rules that 
participants may abide by-and to do so quickly to mitigate the risk of crippling the responsible 
development of \veb3's architecture. The proposed rule meets these ends, offering a clear, 
sensible, and lawful approach to DAO-participant liability. 

Should the Commission refuse to engage in rulemaking here, the negative effects vmuld extend 
well beyond DAOs. Indeed, the CFTC's enforcement action "is the latest example of why an 
'enforcement only' approach to web3 is bad for the rule of law, bad for the US economy, and bad 
for national security."15 

Consider, first, the rule of law. The American people are "entitled to rely on the law as written." 
Bostock v. Clayton County, 140 S. Ct. 1731, 1749 (2020). And yet, until the CFTC issued its 
order, the web3 community had no notice-from any written law-that the simple act of voting 
their tokens could expose them to significant personal liability. See Dissenting Statement, 
supra. The problem does not stop with the CFrC's enforcement action against Ooki DAO. Those 
from all corners of the community now have reason to fear that similar, notice-less enforcement 
actions will be the CFI'C's preferred approach for dealing with novel digital-asset-related issues 
moving fonvard. Such an oblique and aggressive enforcement strategy dissuades people from 
joining or participating in projects. To alleviate these concerns, it would be helpful for the 
Commission to fortify its commitment to engaging with the private sector'6 and to provide 
certainty about what the rules are with respect to the new universe of technologies embodied in 
web3. 

In addition, if the CFfC "adopt[s] an enforcement-only approach as opposed to an enlightened 
partnership" with the web3 community, that will "push[] th[e] next generation of developers to 
go off-shore." Lehane & Tilleman, supra note 15. That, too, is a major problem. But this 
rulemaking would provide the government with an opportunity to stave off those consequences. 
By engaging in a collaborative rulemaking effort with interested parties to create a fair, sensible 
regulatory framework-one that punishes wrongdoing while fostering and incentivizing 
responsible development-the CFfC will show that it is willing to consider these novel and 
complex issues from every angle. That v,.ill help the country keep pace with technological 
developments so that the U.S. is positioned to attract the economic drivers of the future and not 
have them leave the country. 

An enforcement-only approach-and its concomitant chilling effects on the \veb3 
community-will risk the country's national security too. Id. This much is clear: the 
infrastructure of the internet is going to change. And that change "is going to take place amidst 
the global fight between democracies and autocracies." Id. A<; a result, the United States needs to 

'' Chris Lehane & Tomicah Tillemann, CV!C, IHOs, rrnd Wily Negulation hy E1;(orcement is Bad for the U.S., Haun Ventures {Sep. 
28, 2022), https:/ /mirrnr.:>.)'7 /haunventures.eth/09BLyEt:-88SijwYL\'YOy1Bt:rLH_ -liXnC2P87X8fAto. The CFJ'C is not alone. In 
a similar haste to punish those who ah use lilockchain technology, the Office of Foreign Assets Control C-OFAC") broadly sanctioned 
''Tornado Cash," a ~irtual currency mixer that relies on open-source code to protect financial pri\'acy in Ethereurn transactions. In 
doing so, however, Of AC appears to have overstepped its statutory authority-and it may have violated innocent Americans· 
constitutional rights along the way. See Katie Ilaun & James Rathmell, OFAC CGnnot Shut Down Open-Srmrce Sr!ftwGre, Ilaun 
Ventures ( Oct. 18, 2022), https: / / mirror.xyz/haunventures.eth/lTij2t5XoTYLII-3 hRrlVtg1joGSN89-wddRYhCkekPl\'I. 

16 See, e.g., Press Release, CFTC, Chairman Renham Announces Technology and Ciis/omer Ou/l·each Organi7.ation (July :a;6, 202:a;), 
cwai/able al https://www.cftc.go\'/PressRoorn/PressReleases/8s6:i-22: Press Release, CFTC, cm: Launches LabCFTC as .'Wajor 
Fintec/1 lnitiati1'e {May 17, 2017), avnilable at https://v>'\\'W.cftc.gov/PressRoom/PressReleases/7558-17. 
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foster a regulatory environment that does not hamstring developers who are looking to build 
web3 responsibly. If the United States does not lead in supporting the developers for this next 
generation of the internet, it is going to cede its ability to shape what the future of the internet 
looks like. 

In short, Haun Ventures respects the Commission's aims in seeking to crack down on any who 
seek to abuse technology for unlawful ends. But the CFfC also needs to consider the costs before 
adopting an overly aggressive stance that both chills lawful DAO participation and subjects 
innocent voters to liability. Rulemaking provides a prime opportunity to fully consider the 
complex issues at hand and "promote responsible innovation" in this novel policy arena. 7 U.S.C. 
§ s(b). 

C. Rulemaking Will Benefit the Commission and Interested Parties 

Beyond the issue of DAO-participant liability, Haun Ventures submits that the Commission 
ought to prioritize proactive rulemaking as the primary means for adapting its regime to 
emerging technologies of all stripes, including those underpinning web3. 

Rulemaking "fosters logical and thorough consideration of policy," as well as administrative 
legitimacy. Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and l,egitimacy in the 
Administrative State, 78 N.Y.U. L. Rev. 460, 542, 546 (2003). Utilizing rulemaking procedures 
"opens up the process of agency policy innovation to a broad range of criticism, advice and data 
that is ordinarily less likely to be forthcoming in adjudication." Nat'l Petrolellm Refiners Ass'n v. 
FTC, 482 F.2d 672, 683 (D.C. Cir. 1973). And "the legislative form of rules may allow for a 
better-crafted decision, with exceptions when appropriate." Jack M. Beermann, Inside 
Administrative Law 179 (2011). The Commission's Ooki DAO Order, by contrast, shows why 
adjudication may not work effectively as a means for adapting old laws to new technologies. 
Without the benefit of public input, the Commission has articulated an unduly broad and 
sweeping approach to DAO-participant liability that we believe to be contrary to law, uncertain 
in scope, and umvise. Rulemaking would give the Commission the opportunity to hear from all 
interested parties before doubling down on this course. 

Proceeding by rulemaking also has the advantage of "promot[ing] fairness values." Keith 
Werhan, Principles of Administrative Law 196 (3d ed. 2019). Unlike the Commission's ad hoc, 
regulation-by-enforcement approach, rulemaking "provid[es] advance notification to affected 
individuals" of their legal rights and obligations. Id. This is paiticularly important for those in 
the \veb3 community who operate at the bleeding-edge of technology and are seeking to 
responsibly "advance new ideas that \Vill serve the common good." Lehane & Tillemann, supra 
note 15. By and large, those individuals '\vant to follow the law and will do so." Id. But those 
laws need to be established upfront through transparent, democratic processes-lest the 
government stifle innovation in decentralized governance and unfairly punish those trying to 
lawfully build the next generation of the internet. 

VI. Conclusion 

DAOs represent a unique opportunity to leverage the underlying technology ofweb3 to open the 
field for a new organizational form that provides better, more democratized participation in 
technology development and innovation. Yet the Commission's approach to DAO-participant 
liability unduly, unfairly, and unlawfully chills this innovation in governance. As with almost any 
technology, web3 platforms can be harnessed for good and bad-and we need clear rules of the 
road to help promote the growth of the good and suppress the bad. The proposed rule serves 
both of those worthy ends. It comports with the CEA's text and purposes, enables the CFfC to 

II 



target bad actors, and ensures that innocent actors are not arbitrarily swept up and held liable 
for a DAO's illegal activity. The Commission should therefore initiate a notice-and-comment 
rulemaking process and promulgate the proposed rule set forth in this Petition. 

Sincerely, 

James Rathmell 
General Counsel, Haun Ventures 

cc: Steven A. Engel, Dechert LLP 
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MANAGED FUNDS ASSOCIATION 
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Mr. Christopher Kirkpatrick 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 

October 22, 2015 

Re: Petition for Rulemaking to Amend Certain C.FTC Regulations in Parts 1 
(General Regulations under the Commodity Exchange Act), 37 (Swap Execution Facilities), 
38 (Designated Contract Markets), 39 (Derivatives Clearing Organizations, Subpart B -
Compliance with Core Principles) and 43 (Real-Time Public Reporting) 

Dear Mr. Kirkpatrick: 

Managed Funds Association 1 ("'MFA") respectfully pct1t1O11s the Commodity Futures 
Trading Commission (the '·Commission" or "CFTC") under Commission regulation 13.2 to 
amend certain provisions in Parts I, 37, 38, 39 and 43 of the Commission's regulations. 

For the reasons set forth below, we request that the Commission amend certain provisions 
of its regulations related to swap trading rules on registered swap execution facilities ("SEFs") 
and designated contract markets ("DCMs"). Our proposed amendments would: (I) codify 
existing CFTC staff guidance around the implementation of the Commission's impartial access 
requirements; (2) codify existing CFTC staff guidance around the implementation of the 
Commission's straight-through processing (''STP"') requirements; (3) clearly prohibit post-trade 
name disclosure by SEFs for swaps that are executed anonymously: (4) facilitate SEF/DCM 
execution of package transactions by requiring the package transaction as a whole to become 
'·made available to trade" ("MAT") in order to be subject to the CFTC's trade execution 
requirement; (5) provide a mandatory public comment period for every MAT determination 
submission by a SEF/DCM under Part 40 of the Commission's regulations; (6) establish a clear 
process for determining when a swap product is no longer available to trade on a SEF/DCM; (7) 
codify existing CFTC staff guidance and no-action relief around rejection of swaps from clearing 

1 MFA repre~ents the global alternative investment industJ)' and its investors hy advocating for sound industry 
practices and public policies that foster efficient, transparent, and fair capital markets, MFA, based in Wa~hington, 
DC, is an advocacy, education, and communications organization established lo enable hedge fund and managed 
futures firms ill the alternative investment industry to participate in public policy discourse, share best practices and 
learn from pce1·s, and communicate the industry's contribt1tions to the global economy. MFA members help pension 
plans, university endowments, clrnritable organizations, qualified individuals and other in~titutional investors to 
diversify their in\'c~trncnts, manage risk. and generate al!ractivc returns. lv!FA lias cultivated a global membership 
and actl\·ely engages with regulators and policy makers in Asia, Europe, the Americas, Australia and many other 
regions where l\1FA members arc market participants. 
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and resubmission ror operational and clerical errors; (8) clarify the order interaction requirements 
between different SEF trading protocols; and (9) modify the definition or '·block trade" in Part 
43 of the Commission's regulations to authori ✓.e on-SEP execution of a block trade as a 
''rerrnittcd transaction'" as defined in section 37.9(c) in order to facilitate pre-execution credit 
checks of' block trades that are intended to be cleared. 

The information required by Commission regulation 13.2 follows. In describing certain 
amendments, we refer you to Appendix A to this letter for the proposed textual changes that are 
marked against the fina! rule text. 

Nature of Petitioner's Interest 

MFA has over 3,000 members from firms engaging in many alternative investment 
strategics al! over the ,vorld. MF A's members arc among the most sophisticated institutional 
investors and play an impot1ant role in our financial system. They are active participants in the 
commodity and securities markets, including over-the-counter ("'OTC'') derivatives 
markets. MFA suprortcd the Dodd-Frank V,/all Street Reform and Consumer Protection Act (the 
''Doc.lc.1-.FrankAcf")_: In particular. MFA has consistently supported the Dodd-Frnnk Act's Title 
VII reforms to the OTC derivatives rnarkets that decrease systemic risk, increase transparency, 
and promote an open, competitive, and level playing field. We welcomed the market's transition 
to central clearing !'or liquid, standardized swaps that occurred over the course of 2013, and 
actively engaged in the market's evolution of trading liquid, standardized, cleared s,vaps on 
SEFs and DCMs that commenced in early 2014. Nearly two years af'ter the launch of the SEr 
marketplace, MFA is concerned that the swaps market remains bifurcated between "dcaler-to
dealer" SEFs that exclude most buy-side firms and "dealer-to-customer'' SFFs. Mr-A is also 
concerned with the SEF trading challenges posed by certain types of package trnnsactions that 
arc expected to continue after the existing Cf-TC staff no-action relief expires. 

We are proposing rule amendments to certain provisions in Parts 1, 37, 38, 39 and 43 of 
the Commission's regulations to offer suggested rule fixes based on MFA members" SEF trading 
experiences to date and the ''lessons learned'' through the implementation process. 

Proposed Rule Amendments ·with Supporting Arguments 

1. Codify Existing CFTC Staff Guidance: Impartial Access 

• Revise§ 37.202(c) (Limitations on uccess) by adding new clauses (2) and (3) as set forth in 
Appendix A, at page 12. 

2 Pub. L. 1 ! 1-203, 124 Stat. 1376 (July 21, 2010). available at: hltp://www.2po.1,ov1Tdw.~j[J_kLl.lPLA\Y.-
J.l!_p_ubl2(H/hlml/PI,A W-111 puh\201.htm. 
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Explanation and Supporting Arguments for the Proposed Amendments 

Mf-'A's proposed amendments to section 37.202(c) would codify existing staff guidance to 
prohibit the use of enablement mechanisms and breakage agreements for swaps that are intended 
to be cleared on SEFs. 3 A SEP that requires or permits such arrangements imposes barriers to 
the buy-side's access to that SEP and contravenes the Commission's impa11ial access 
requirements. In addition, our proposed amendments prohibit a SEF from limiting access to 
certain types of eligible contract participants in a discriminatory manner. Such access limitations 
could be based on the manner in which ce11ain types of eligible contract particip,mts typically 
interact in the market, anticipated levels or trading activity, or entity registration status. These 
and other status-based access criteria also act as artificial barriers to the buy-side's access to 
SEFs. 

2. Codify Existing CFTC Staff Guidance: STP 

• Revise § I. 73 (C!earingfuturl!s commission merchant risk management) to read as set forth 
in Appendix A at page 31. 

• Revise § I. 74 (Futures commission merchant acceptance for clearing) to read as set forth in 
Appendix A, at pages 31 and 32. 

• Revise § 39. l 2(b )(7) (Timeframe.fhr clearing) to read as set fm1h in Appendix A, at page 35. 

Explanation and Supporting Arguments for the Proposed Amendments 

MFA's proposed amendments to section 1.73 would codify existing Cf-TC staff guidance that 
any order that is screened in accordance with paragraph (a)(2)(i) or (ii) and falls within the pre
execution risk-based limits of the clearing futures commission merchant ("FCM") would be 
deemed accepted for clearing by the FCM and thereby subject to a guarantee by such FCM upon 
execution. In addition, our proposed amendments would clarify that a clearing FCM may not 
reject a screened trade for clearing that falls within the clearing FCM's pre-execution risk-based 
limits. 

Consistent with current CFTC staff guidance, Mf-'A's proposed amendments to section 1.74 
would establish an outer boundary of 60 seconds after submission of a trade to the clearing FCM 
for acceptance for clearing. Our proposed amendments wou!d retain the current timing standard 
of "as quickly as technologically practicable if fully automated systems were used'' (''ASATP'') 
to require timing reductions for clearing acceptance from the 60-second outer boundary that 
continuing improvements in technology will enable. 

l See "Division of Clearing and Risk, Division of Market Oversight and Division of Swap Dealer and Intermediary 
Oversight Guidance on Application of Certain Commission Regulations to Swap Execution Facilities·', issued Nov. 
14. 2013. 

(,{)() l'lrh Srr~t'r, N\\', Suicc 9011 I \\;'a,hingrnn, Dl • 2(){)(1'i j 202.7.l0.2(,IHI I Fa~ 202.7.10.2(,111 j www.managedfunds.org 
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Consistent with current CFTC staff guidance, MFA's proposed amendments to section 
39.12(6)(7) would establish an outer boundary of 10 seconds after submission of any trade for 
clearing to a DCO (whether or not the trade is executed on or subject to the rules of a SEF or 
DCM) for the DCO to accept or reject a trade for clearing. Our proposed amendments would 
retain the ASATP standard to require timing reductions for clearing acceptance from the IO
second outer boundary that continuing technology improvements will enable. 

3. Clearly Prohibit Post-Trade Name GiYe-up 

• Add new paragraph (b) in§ 37.7 (Prohibited use of data collectedfUr regulalmy p1117Joses): 

(b) A swap execution facility shall not, and shall ensure any third-party service provider it 
uses docs not, disclose to either party to a transaction the identity of its counterparty if the 
transaction was originally executed anonymously. A swap execution facility shall not 
condition access to its market(s) or market service') on a person's consent to the use of any 
service provided by any third pa11y if use of that service could result in the disclosure of the 
identity or any counterparty to a transaction that was e.\:ecuted anonymously. 

E;-.;ula1.mtion g_nd Supportinl'. Anrnments for the Propos(:"'.d Ame_n{iment_s 

MFA strongly believes that the legacy practice of post-trade name disclosure or ''name give-up" 
on any SEF that offers anonymous execution of swap transactions contravenes the intent or both: 
(I) the impartial access mandate under Title VII of the Dodd-Frank Act by deterring 
participation of eligible buy-side firms on such SEFs, and (2) the Commission's important 
revision to Section 49.17(1)(2) or its final rules on ''Swap Data Repositories: Registration 
Standards, Duties and Core Principles". 4 As explained in MF A's position paper on name give
up, this practice has no legitimate business justification in cleared swaps markets. 5 Prior 
justifications concerning the need to assess countcrparly creditworthiness and credit-related risk 
management are no longer relevant, as centra! clearing with STP eliminates bilateral 
countcrpat1y credit risk. Given that inter-dealer broker ("IDB") SEFs offer anonymous trade 

4 CFTC Final Ruic on ·'Swap Data Repositories: Registration Standards, Duties and Core Prim.:iple"-", 7G Fed. Reg. 
54538 (Sept. I, 2011 ); a111ended by CFTC Interim Final Rule on "Swap Data Repositories - Access to SOR Data by 
Market Participants"'. 79 Fed. Reg. 1 GG72 (March 26. 2014) (providing that the data and information maintained by 
the registered swap data repository C'SDK') that may he accessed hy either counterpa1·1y to a patiicular swap shall 
not include the identity or the legal entity itknti lier of" the other counterparty to the swap, or the other counterparty·s 
clearing memhet· for the swap, if the swap i~ executed anonymously on a swap execution facility or designated 
contract market, and cleared in accordance with CFTC regulations). 

5 See ":\HA Position Paper: Why Eliminating Po~t-Trade Name Disclosure will Improve the Swaps Marker', issw.:d 
on March 31, 2015. available at: https://www.managedfunds.onJwp-conlcnt1tiploads/7015/04/MFA-Position-P,iper
Q.!!-1'ost-'ll:11Qc~Name-Oisclosu1·e-Final.pdf. 
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execution, MFA strongly believes that such cleared swaps should remain anonymous throughout 
the trade cycle for all participants on such SEFs. 

If left to market dynamics to resolve the name give-up issue \Vithout regulation to prohibit the 
practice, MFA fears that other market participants will exert influence on IDB SEPs to resist 
attempts to dismantle it. In our view, the unintended consequence will be that U.S. swaps 
markets will maintain a fragmented, two-tier structure. This structure largely confines buy-side 
firms to trading via the request for quote ("RFQ'') trading protocol on the dominant dealer-to
customer SEFs. This outcome fal!s shoit of effectively implementing the impai1ial access 
mandate for SEFs and the Dodd-Frank Act goals of improving transparency, efficiency and 
competition in swaps trading. 

4. More Clearly Address Package Transactions in MAT Determination Process 

• Revise§ 37.9 (Afethods ofexecutionfhr required and permWed transactions) to read as set 
forth in Appendix A, at pages 7 and 8. 

• Revise§ 37.10 (ProcessfOr a swap execulionfacility to make a swap arnilable to trade) to 
read as set forth in Appendix A, at pages 8 and 9. 

• Revise§ 37.12 (Trade execution compliance schedule) to read as set fm1h in Appendix A, at 
page 9. 

• Revise§ 38.11 (Trade execulion complfrmce schedule) to read as set f011h in Appendix A, at 
page 28. 

• Revise§ 38.12 (Pmcessfor a designated co11tracl market lo make a swap amilable to trade) 
to read as set forth in Appendix A, at page 29. 

Explanation and Supporting Arguments for the Proposed Amendments 

MF A's proposed amendments to section 37.9 would revise the definition of a "required 
transaction" to include "any transaction involving a stand-alone swap or any package transaction 
that is subject to the trade execution requirement in section 2(h)(8) or the [Commodity 
Exchange] Act". Our revised definition would also define a "package transaction" as follows: 

Package transaction means a transaction involving two or more instruments: (I) that is 
executed between two or more counterparties; (2) that is priced or quoted as one economic 
transaction with simultaneous or near simultaneous execution of all components: (3) where 
the execution of each component is contingent upon the execution of all other components; 
and (4) where the risk of the offsetting components is reasonably equivalent. 

A transaction meeting this definition would not be deemed a required transaction unless the 
package transaction as a whole has become subject to the Commission's trade execution 
requirement in section 2(h)(8) of the Commodity Exchange Act, as amended ('·CEA"). If the 

601) l'id1 Sirn:1, NW. Suire 90(1 I \Vashingrnn, DC 200115 I 202.7.'Hl.2(,(II) I F,ix 202.71{).~(,0l I www.managedfonds.org 
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package transaction as a whole has not become subject to the Commission's trade execution 
requirement, it would be a "permitted transaction" and thus would not he restricted to the order 
book or RFQ methods of execution. 

In an earlier comment letter submitted prior to implementation of the final SEF rules, MF A 
recommended to the Commission that it should expand the definition of·'perrnittcd transaction'' 
to also include package transactions and other transactions that may not be suitable for SEF 
execution.1

' However, based on the implementation experiences of MFA members, \Ve believe 
the fundamental issue for CFTC rule line-tuning is a transaction-level determination of liquidity 
of the whole package transaction under the Commission's MAT factors in section 37.10. This 
approach would avoid the need for CFTC staff to resort to issuing serial no-action relief as the 
industry continues to work on the remaining execution challenges and infrastructure solutions for 
rnany types of package transactions. 

Through MF A's proposed amendments to section 37. 10, \Ve propose to require SEFs to make 
MAT determinations separately for a given swap when executed on a stand-alone basis and for 
different types of package transactions that include such a swap. This differs from the current 
process, under which a MAT determination has implications not just for the execution of a given 
swap on a stand-alone basis, but also for all package transactions that include such a s\-vap. Both 
the liquidity profile and the ability of market infrastructure to facilitate trading of swaps executed 
on an outright or stand-alone basis versus as part of a package transaction can vary widely. 
Therefore, our changes to section 37.10 would require SEFs to apply the CFTC's M/\T 
determinations criteria separately at the package level to avoid execution challenges and the need 
for extended or permanent staff no-action relief from the trade execution requirement for certain 
types of package transactions. We also propose to make conforming changes to section 37.12 to 
account for any package transaction as a whole that may become subject to the Commission's 
trade execution requirement in section 2(h)(8) of the CE/\. 

5. Provide Public Comment Period for MAT Determinations 

• Revise§ 37.l0(a)(l) (Required submission) to read as set forth m Appendix A, at pages 8 
and 9. 

• Revise§ 38.12(a)(l) (Req11iredsub111issio11) to read as set forth in Appendix A, at pages 29 
and 30. 

" ,\'ee MFA's comments 011 the Conunission·s Notice of Proposed Rulemaking 011 '·Core Principles and Other 
Requirements for Swap Execution Facilities". 76 Fed. Reg. 121 11 (Jan. 7. 20! I), available al: 
http:/ /com ments.cftc. gov/ Pub l i cC' ornmen ts/View(' o mment.aspx?id-3 I 24 2. 
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Explanation and Supportin!! Anwments for the Proposed Amendments 

MFA 's proposed amendments would require a public comment period with respect to each MAT 
determination submission by a SEF or DCM. \Ve believe a mandatory public comment period 
would provide market participants with a critical opportunity to inform the Commission as to a 
swap product's suitability and the industry's technological and operational readiness to move the 
product from the OTC market to a SEF or DCM platform. Public comments would also lend 
needed objectivity to the SEF/DCM-initiated MAT determination process. In this regard, a 
mandatory public comment period would serve as an important '·check and balance" mechanism 
on every SEF/DCM submission, providing a broader range of perspectives for the Commission's 
consideration in deciding whether to approve or disapprove a SEF/DCM submission. We also 
suggest that our proposed amendments would enable the Commission to perform a more 
meaningful oversight role, thereby moving the Commission's current process a step closer in 
comparability to the proposed processes of other regulators. 

6. Establish a Process for de-MAT Determinations 

• Revise§ 37. \0(d)(l) (Removal) to read as set forth in Appendix A, at page 9. 
• Revise§ 38.12(d)(l) (Removal) to read as set forth in Appendix A, at pages 29 and 30. 

Explanation and Supprnting Arguments for the Proposed Amendments 

Mr A's proposed amendments would establish a clear process for detennining when a stand
alone swap or package transaction is no longer available to trade on a SEF or DCM (a "de-MAT 
determination''), based on the Commission's CLHTent six MAT factors. 7 We believe the 
Commission should administer this process by retaining its authority to make such a 
determination on an annual basis by undertaking a targeted review of a subset of available-to
trade swaps. V,/e suggest that this subset could comprise the bottom 10% of the least actively 
traded available-to-trade swap products based on trading data. The Commission's targeted 
annual assessment of any available-to-trade swap in this subset would enable the Commission to 
determine whether such swap continues to be "made available to trade" based on a consideration 
of the six MAT factors. It would also introduce some comparability with the annual 
reassessment of the liquidity of a class of derivatives (or a sub-class thereof) by the European 
Securities and Markets Authority ("ESMA") for purposes of the transparency requirements for 
derivatives under the Ell's Markets in Financial Instruments Directive and related Regulation 
("MiFID 11/MiFIR").~ Jn addition to the Commission's annual assessment, we propose that the 

·i See CFTC Regulations § 37. lO(b) (SEFs) and § 38.12(6) (DC Ms) for the six MAT factors. 

8 See ESMJ\"s Final Repol"I on Draft Regulatory and Implementing Technical Standards under MiFID 11/MiFIR 
published on 28 September 2015, at section 2.2, para. 21. 

(,()0 14rh ~m:<:!, N\V, Sui1c· 'JOO I \Vashingtcrn, DC 21)0(15 I 202.?J0.26ll0 j Lix 202.7.~0.26111 I www.rnanar,cdfunds.org 
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Commission should assess the available-to-trade status of a swap if the Commission receives 
notice of de-listing submissions from at least two SEFs or DC Ms for that swap. 9 Consistent with 
our request for MAT determinations, our proposed amendments would also require a public 
comment period to fmthcr inform the Commission's consideration of any de-MAT 
determination. 

As we explained in our prior comment letter, we believe that a separate de-MAT determination 
process would serve as an important check-and-balance mechanism, rather than a process that 
relics exclusively on determinations ofSEPs/DCMs. 10 If none of the six MAT factors support a 
determination that a stand-alone swap or a package transaction is made available to trade, as 
confirmed objectively by the Commission's broader view of market trading data for the product 
in question, the Commission should issue a public de-MAT determination order that will suspend 
the trade execution requirement for that product. That suspension would apply universally to all 
SEFs and DCMs. 

7. Codify Existing CFTC Staff Guidance and No-Action Relief: Rejection from Clearing 
and Resubmission 

• Add new * 37 .13 (Re-l'xecution (?/trades due lo operational and clerical error) to read as set 
forth in Appendix A, at pages 9 through 11. 

• Add ne,v paragraph (c) to§ 37.200 (Core Principle 2 Compliance 11·ith mies), to read as set 
fotth in Appendix A, at pages 11 and 12. 

• Conforming change in § 37.203 (Rule enfOrcement program), to read as set forth in 
APpemiix A, at page 13. 

• Revise§ 38.150 (Core Principle 2) to read as set forth in Appendix A at page 30. 
• Revise§ 39.12(6)(7) (J'imefi-c1111efOr cleai·ing) to read as set forth in Appendix A, at page 35. 

l"'.xplanation and Supporting Arguments for the Proposed Amendments 

MF A's proposed amendments would codify, with clarifying modifications, existing CFTC staff 
no-action letter 15-24 ("'NAL 15-24") to authorize pre-arranged transactions in the following 
circumstances set forth in the first condition of this relief: "(I) the correction ofan operational or 
clerical error or omission made by a SEF, DCM, one of the counterparties, or an agent of one of 
the counterparties that causes a trade to be rejected and void ah initio, or (2) for the purpose of 

'' Under CFTC Regulation§ 40.G(a), the Commi'jsion would receive notice that a SF.Fm DC!vt has de-listed a swap 
through a submission, submitted in cornpliancc with §§ 40.6(a)( I) and(:?.) and 40.6(a)(7). 

in See MF A's comments on th(; Commission ·s Further Notice of Proposed Rulernaking on "Process for a Designated 
Contract Market or Swap Execution Facility to Make a Swap Available to Trade", 76 Fed. Reg. 777:?.8 (O!.."C. 14. 
:?.0 11), at p. 4. available at: http://comrnents.cllc.uoviPublicCrnnments1ViewComment.aspx?id=56968. 

/,()(I ],iri, S11,·,·t, N\\', Suite· ')(10 I \\'."l,i"P""· !)(: ].()(J()'j I 202.7.\0.2/,111) j I'.,~ 202.7.i0.2(,lll I \\Ww.managcdfund,.orr; 
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offsetting swaps carried on a DCO's books where a clerical or operational error or om1ss1011 
made by the SEF, DCM, counterparty, or an agent of the counterparty is not identified until after 
the trade has been cleared. In the latter situation, a new transaction that corrects the errors in the 
original transaction also is subject to this relief." 11 Our proposed amendments would define a 
"new correcting trade" in either scenario as '·a new pre-arranged trade executed on or subject to 
the rules of a SEF with tenns and conditions that match the terms and conditions of an erroneous 
trade, other than any operational or clerical error and the time of execution, that is executed as a 
result of an erroneous trade". In Appendix A, we have annotated our other proposed 
amendments for your reference to renect other conditions in NAL 15-24. MFA's proposed 
amendments would also further codify the consequence of an intended-to-be-cleared swap being 
rejected from clearing (i.e., void ah initio), which MFA strongly supports. 12 

We note that ESMA included both void ah initio and a resubmission procedure in its recently 
published regulatory technical standards under the EU's MiFID 11/MiFIR. As a result, codif)'ing 
these points would further facilitate harmonization between SEFs/DCMs and MiFID II trading 
venues. 

8. Clarify RFQ and Order Interaction 

• Revise~ 37.9(a)(3)(i) (Request.fhr quote .,ystem) as set forth in Appendix A, at page 7. 

Explanation anQ Suppm1in!! Arguments for the Proposed Amendments 

MFA's proposed amendments to section 37.9(a)(3)(i) involve the Commission's requirement 
that firm bids and offers must be taken into account and communicated to an RFQ requester 
along with the RFQ responses. These amendments would further clarify that any firm bid or 
offer that is communicated to an RFQ requester in this situation must be provided in an 
executable form so that the RFQ requester can easily access such price if so desired. In addition, 
as SEFs continue to make innovations in trading protocols, it is important that the order 
interaction requirement not be construed so narrowly as to render it inapplicable for these new 
trading protocols. As a result, these amendments would clarify that a SEF must communicate to 
an RFQ requester any firm bid or offer pe11aining to the same instrument resting on any of the 
SEF's markets, trading systems or platforms. We believe these amendments promote pre-trade 
price transparency by ensuring the RFQ requester has the ability to view and access competitive 
firm quotes anywhere on the SEf. 

11 See CFTC No-Action Letter 15-24, "No-Action Relief for Swap Execution Facilities and Designated Contract 
Markets in Connection with Swaps with Operational or Clerical Errors Executed on a Swap Execution Facility or 
Designated Contract Market", issued April 22, 2015, at p. 5. 

12 Sec CFTC '·Staff Guidance on Swap.<, Straight-Through Processing", issued Sept. 26, 2013. 
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9. Codify Existing CFTC Staff No-Action Relief: Eliminate "Occurs Away" Requirement 
for Authorized On-SEF Execution of Block Trades 

• Revise§ 43.2 (Definitions Block trade) to read as set forth in Appendix A. at page 36. 

(::xplanation and Sup_portim.: An..:urnent_~_fu_rJb_e Proposed Amendments 

MFA 's proposed amendments would codify, with modification, existing CFTC staff no-action 
letter 14-118 by eliminating the "occurs away" requirement for block trades. 13 More 
specifically, our proposed amendments would expressly authori/.e on-SEr execution or any 
block trade as a permitted transaction. By doing so, a block trade can be executed by RFQ to I 
or by voice to facilitate the requisite pre-execution credit checks of block trades that are intended 
to be cleared. 

MrA respectfully petitions the Commission to amend Parts I, 37. 38, 39 and 43 as described 
above. Please do not hesitate to contact the undersigned or I.aura llarper Powell at (202) 730-
2600 with any questions the Commission or its staff might have regarding this petition. 

Respectfully submitted, 

/s/ Stuart J_ Kaswcll 

Stuart J. Kas\vell 
Executive Vice President, Managing Director & 
General Counsel 

cc: The Hon. Timothy G Massad, Chairman 
The Hon. Sharon Y. Bowen, Commissioner 
The I Ion. J. Christopher Giancarlo, Commissioner 

11 See CFTC No-Action I ,etter !4-118, "No-Action Relief' for Swap E;,.ecutio11 Facilities from Certain 'Block Trnde' 
Keqt1ire1ne11t~ in Commission Regulation 43.T, issued Septi.:mber 19, :::014. 
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SEF Rules 

§ 37.1 Scope. 

The provisions of this part shall 

apply to every swap execution 

facility that is registered or is 

applying to become registered as 

a swap execution facility under 

section Sh of the Commodity 

Exchange Act {"the Act"); 

provided, however, nothing in this 

provision affects the eligibility of 

swap execution facilities to 

operate under the provisions of 

parts 38 or49 of this chapter. 

§ 37 .2 Applicable provisions. 

A swap execution facility shall 

comply with the requirements of 

this part and all other applicable 

Commission regulations, including 

§ 1.60 and pa rt 9 of this chapter, 

and including any related 

definitions and cross-referenced 

sections. 

§ 37 .3 Requirements and 

procedures for registration. 

(a) Requirements for registration. 

(1) Any person operating a facility 

that offers a trading system or 

platform in which more than one 

market participant has the ability 

to execute or trade swaps with 

more than one other market 

participant on the system or 

platform sha II register the facility 

as a swap execution facility under 

this part or as a designated 

contract market under part 38 of 

this chapter. 

(2) Minimum trading functionality. 

A swap execution facility shall, at 

a minimum, offer an Order Book 

as defined in paragraph (a)(3) of 

this section. 

{3) Order book means: 

(i) An electronic trading facility, as 

that term is defined in section 

1a(16} of the Act; 

(ii) A trading facility, as that term 

is defined in section 1a(51) of the 

Act; or 

(iii) A trading system or platform 

in which all market participants in 

the trading system or platform 

have the ability to enter multiple 

bids and offers, observe or receive 

bids and offers entered by other 

market participants, and transact 

on such bids and offers. 

(b) Procedures for full 

registration. 

{1) An applicant requesting 

registration as a swap execution 

facility shall: 

{i) File electronically a complete 

Form SEF as set forth in appendix 

A to this part, or any successor 

forms, and all Information and 

documentation described in such 

forms with the Secretary of the 

Commission in the form and 

manner specified by the 

Commission; 

(ii} Provide to the Commission, 

upon the Commission's request, 

any additional information and 

documentation necessary to 

review an application; and 

(iii) Request from the Commission 

a unique, extensible, 

alphanumeric code for the 

1 

purpose of identifying the swap 

execution facility pursuant to part 

45 of this chapter. 

(2) Request for confidential 

treatment. 

(i) An applicant requesting 

registration as a swap execution 

facility shall identify with 

particularity any information in 

the application that will be subject 

to a request for confidential 

treatment pursuant to§ 145.9 of 

this chapter. 

(ii) Section 40.8 of this chapter 

sets forth those sections of the 

application that will be made 

publicly available, 

notwithstanding a request for 

confidential treatment pursuant 

to§ 145.9 of this chapter. 

(3) Amendment of application 

prior or subsequent to full 

registration. An applicant 

amending a pending application 

for registration as a swap 

execution facility or requesting an 

amendment to an order of 

registration shall file an amended 

application electronically with the 

Secretary of the Commission in 

the manner specified by the 

Commission. A swap execution 

facility shall file any amendment 

to an application subsequent to 

registration as a submission under 

part 40 of this chapter or as 

specified by the Commission. 

(4) Effect of Incomplete 

application. If an application is 

incomplete pursuant to paragraph 

{b)(l) of this section, the 

Commission shall notify the 



Appendix A 

applicant that its application will 

not be deemed to have been 

submitted for purposes of the 

Commission's review. 

(5) Commission review period. For 

an applicant who submits its 

application for registration as a 

swap execution facility on or after 

August 5, 2015 the Commission 

shall review such application 

pursuant to the 180-day 

timeframe and procedures 

specified in section 6(a) of the Act. 

(6) Commission determination. 

(i) The Commission shall issue an 

order granting registration upon a 

Commission determination, in its 

own discretion, that the applicant 

has demonstrated compliance 

with the Act and the 

Commission's regulations 

applicable to swap execution 

facilities. If deemed appropriate, 

the Commission may issue an 

order granting registration subject 

to conditions. 

(ii) The Commission may issue an 

order denying registration upon a 

Commission determination, in its 

own discretion, that the applicant 

has not demonstrated compliance 

with the Act and the 

Commission's regulations 

applicable to swap execution 

facilities. 

(c) Temporary registration. An 

applicant seeking registration as a 

swap execution facility may 

request that the Commission 

grant the applicant temporary 

registration by complying with the 

requirements in paragraph (c)(l) 

of this section. 

(1) Requirements for temporary 

registration. The Commission shall 

grant a request for temporary 

registration upon a Commission 

determination that the applicant 

has: 

{i) Completed all of the 

requirements under paragraph 

{b)(l)(i) of this section; and 

{Ii) Submitted a notice to the 

Commission, concurrent with the 

filing of the application under 

paragraph (b)(l)(i) of this section, 

requesting that the Commission 

grant the applicant temporary 

registration. An applicant that is 

currently operating a swaps

trading platform in reliance upon 

either an exemption granted by 

the Commission or some form of 

no-action relief granted by the 

Commission staff shall include in 

such notice a certification that the 

applicant is operating pursuant to 

such exemption or no-action 

relief. 

(iii) The Commission may deny a 

request for tern porary registration 

upon a Commission 

determination that the applicant 

has not met the requirements 

under paragraphs (c)(l)(i) and 

{c){l)(ii) of this section. 

(2) Operation pursuant to a grant 

of temporary registration. An 

applicant may operate as a swap 

execution facility under 

temporary registration upon 

receipt of a notice from the 

Commission granting such 

2 

temporary registration, but in no 

case may begin operating as a 

temporarily registered swap 

execution facility before August 5, 

2013. 

(3) Expiration of temporary 

registration. The temporary 

registration for a swap execution 

facility shall expire on the earlier 

of the date that: 

(i) The Commission grants or 

denies registration of the swap 

execution facility as provided 

under paragraph (b) of this 

section; 

(ii) The swap execution facility 

withdraws its application for 

registration pursuant to 

paragraph (f) of this section; or 

(iii) Temporary registration 

terminates pursuant to paragraph 

(c)(S) of this section. 

(4) Effect of temporary 

registration. A grant of temporary 

registration by the Commission 

does not affect the right of the 

Commission to grant or deny 

registration as provided under 

paragraph (b) of this section. 

(5) Termination of temporary 

registration. Paragraph (c) of this 

section shall terminate two years 

from the effective date of this 

regulation except as provided for 

under paragraph (c}(6) of this 

section and except for an 

applicant who requested that the 

Commission grant the applicant 

temporary registration by 

complying with the requirements 

in paragraph (c)(l) of this section 

before the termination of 
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paragraph (c) of this section and 

has not been granted or denied 

registration under paragraph 

(b)(6) of this section by the time 

of the termination of paragraph 

(c) of this section. Such an 

applicant may operate as a swap 

execution facility under 

temporary registration upon 

receipt of a notice from the 

Commission granting such 

temporary registration until the 

Commission grants or denies 

registration pursuant to 

paragraph (b){6) of this section. 

On the termination date of 

paragraph (c) of this section, the 

Commission shall review such 

applicant's application pursuant 

to the time period and procedures 

in paragraph (b)(S) of this section. 

(6) Temporary registration for 

applicants that are operational 

designated contract markets. An 

applicant that is an operational 

designated contract market and is 

also seeking to register as a swap 

execution facility in order to 

transfer one or more of its 

contracts may request that the 

Commission grant the applicant 

temporary registration by 

complying with the requirements 

in paragraph (c}(l) of this section. 

The termination of temporary 

registration provision in 

paragraph (c)(S) of this section 

shall not apply to an applicant 

that is a non-dormant designated 

contract market as described in 

this paragraph. 

(d) Reinstatement of dormant 

registration. A dormant swap 

execution facility as defined in 

section 40.1 of this chapter may 

reinstate its registration under the 

procedures of paragraph (b) of 

this section. The applicant may 

rely upon previously submitted 

materials if such materials 

accurately describe the dormant 

swap execution facility's 

conditions at the time that it 

applies for reinstatement of its 

registration. 

(e) Request for transfer of 

registration. 

(1) A swap execution facillty 

seeking to transfer its registration 

from its current legal entity to a 

new legal entity as a result of a 

corporate change shall file a 

request for approval to transfer 

such registration with the 

Secretary of the Commission in 

the form and manner specified by 

the Commission. 

(2) Timeline for filing a request for 

transfer of registration. A request 

for transfer of registration shall be 

filed no later than three months 

prior to the anticipated corporate 

change; or in the event that the 

swap execution facility could not 

have known of the anticipated 

change three months prior to the 

anticipated change, as soon as it 

knows of such change. 

(3) Required information. The 

request for transfer of registration 

shall include the following: 

(i) The underlying agreement that 

governs the corporate change; 

3 

(ii) A description of the corporate 

change, including the reason for 

the change and its impact on the 

swap execution facility, including 

its governance and operations, 

and its impact on the rights and 

obligations of market participants; 

(iii} A discussion of the 

transferee's ability to comply with 

the Act, including the core 

principles applicable to swap 

execution facilities, and the 

Commission's regulations 

thereunder; 

(iv) The governing documents of 

the transferee, including, but not 

limited to, articles of 

incorporation and bylaws; 

(v) The transferee's rules marked 

to show changes from the current 

rules of the swap execution 

facility; 

(vi) A representation by the 

transferee that it: 

(A) Will be the surviving entity and 

successor-in-interest to the 

transferor swap execution facility 

and will retain and assume, 

without limitation, all of the 

assets and liabilities of the 

transferor; 

(B) Will assume responsibility for 

complying with all applicable 

provisions of the Act and the 

Commission's regulations 

promulgated thereunder, 

including this part and appendices 

thereto; 

(C) Will assume, maintain, and 

enforce all rules implementing 

and complying with the core 

principles applicable to swap 
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execution facilities, including the 

adoption of the transferor's 

rulebook, as amended in the 

request, and that any such 

amendments will be submitted to 

the Commission pursuant to 

section Sc(c) of the Act and part 

40 of this chapter; 

(D) Will comply with all self

regulatory responsibilities except 

if otherwise indicated in the 

request, and will maintain and 

enforce all self-regulatory 

programs; and 

(E) Will notify market participants 

of all changes to the transferor's 

rulebook prior to the transfer and 

will further notify market 

participants of the concurrent 

transfer of the registration to the 

transferee upon Commission 

approval and issuance of an order 

permitting this transfer. 

(vii) A representation by the 

transferee that upon the transfer: 

(A) It will assume responsibility for 

and maintain compliance with 

core principles for all swaps 

previously made available for 

trading through the transferor, 

whether by certification or 

approval; and 

(B) None of the proposed rule 

changes will affect the rights and 

obligations of any market 

participant. 

(4) Commission determination. 

Upon review of a request for 

transfer of registration, the 

Commission, as soon as 

practicable, shall issue an order 

either approving or denying the 

request. 

(f) Request for withdrawal of 

application for registration. An 

applicant for registration as a 

swap execution facility may 

withdraw its application 

submitted pursuant to paragraph 

{b) of this section by filing a 

withdrawal request electronically 

with the Secretary of the 

Commission. Withdrawal of an 

application for registration shall 

not affect any action taken or to 

be taken by the Commission 

based upon actions, activities, or 

events occurring during the time 

that the application was pending 

with the Commission. 

(g) Request for vacation of 

registration. A swap execution 

facility may request that its 

registration be vacated under 

section 7 of the Act by filing a 

vacation request electronically 

with the Secretary of the 

Commission. Vacation of 

registration shall not affect any 

action taken or to be taken by the 

Commission based upon actions, 

activities, or events occurring 

during the time that the swap 

execution facility was registered 

by the Commission. 

{h) Delegation of authority. The 

Commission hereby delegates, 

until it orders otherwise, to the 

Director of the Division of Market 

Oversight or such other employee 

or employees as the Director may 

designate from time to time, upon 

consultation with the General 

4 

Counsel or the Genera! Counsel's 

delegate, authority to notify an 

applicant seeking registration that 

its application is incomplete and 

that it will not be deemed to have 

been submitted for purposes of 

the Commission's review, to 

notify an applicant seeking 

registration under section 6{a) of 

the Act that its application is 

materially incomplete and the 

running of the 180-day period is 

stayed, and to notify an applicant 

seeking temporary registration 

that its request is granted or 

denied. The Director may submit 

to the Commission for its 

consideration any matter that has 

been delegated in this paragraph. 

Nothing in this paragraph 

prohibits the Commission, at its 

election, from exercising the 

authority delegated in this 

paragraph. 

§ 37.4 Procedures for listing 

products and implementing rules. 

{a) An applicant for registration as 

a swap execution facility may 

submit a swap's terms and 

conditions prior to listing the 

product as part of its application 

for registration. 

{bl Any swap terms and 

conditions or rules submitted as 

part of a swap execution facility's 

application for registration shall 

be considered for approval by the 

Commission at the time the 

Commission issues the swap 

execution facility's order of 

registration. 
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(c) After the Commission issues 

the order of registration, a swap 

execution facility shall submit a 

swap's terms and conditions, 

including amendments to such 

terms and conditions, new rules, 

or rule amendments pursuant to 

the procedures under part 40 of 

this chapter. 

{d) Any swap terms and 

conditions or rules submitted as 

part of an application to reinstate 

the registration of a dormant 

swap execution facility, as defined 

in§ 40.1 of this chapter, shall be 

considered for approval by the 

Commission at the time the 

Commission approves the 

dormant swap execution facility's 

reinstatement of registration. 

§ 37.5 Information relating to 

swap execution facility 

compliance. 

(a) Request for information. Upon 

the Commission's request, a swap 

execution facility shall file with 

the Commission information 

related to its business as a swap 

execution facility in the form and 

manner and within the time 

period as the Commission 

specifies in its request. 

(b) Demonstration of compliance. 

Upon the Commission's request, a 

swap execution facility shall file 

with the Commission a written 

demonstration, containing 

supporting data, information, and 

documents that it is in compliance 

with one or more core principles 

or with its other obligations under 

the Act or the Commission's 

regulations as the Commission 

specifies in its request. The swap 

execution facility shall file such 

written demonstration in the form 

and manner and within the time 

period as the Commission 

specifies in its request. 

(c) Equity interest transfer-

(1) Equity interest transfer 

notification. A swap execution 

facility shall file with the 

Commission a notification of each 

transaction that the swap 

execution facility enters into 

involving the transfer of fifty 

percent or more of the equity 

interest in the swap execution 

facility. The Commission may, 

upon receiving such notification, 

request supporting 

documentation of the transaction. 

(2) Timing of notification. The 
equity interest transfer notice 
described in paragraph (c){l) of 
this section shall be filed 
electronically with the Secretary 
of the Commission at its 
Washington, DC headquarters at 
submissions@cftc.gov and the 
Division of Market Oversight at 
DMOSubmissions@cftc.gov, at 
the earliest possible time but in 

no event later than the open of 
business ten business days 
following the date upon which the 
swap execution facility enters into 
a firm obligation to transfer the 
equity interest. 
(3) Rule filing. Notwithstanding 

the foregoing, if any aspect of an 

equity interest transfer described 

in paragraph (c)(l) of this section 

requires a swap execution facility 
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to file a rule as defined in part 40 

of this chapter, then the swap 

execution facility shall comply 

with the requirements of section 

Sc( c) of the Act and part 40 of th is 

chapter, and all other applicable 

Commission regulations. 

(4) Certification. Upon a transfer 

of an equity interest of fifty 

percent or more in a swap 

execution facility, the swap 

execution facility shall file 

electronically with the Secretary 

of the Commission at its 

Washington, DC headquarters at 

submissions@cftc.gov and the 

Division of Market Oversight at 

DMOSubmissions@cftc.gov, a 

certification that the swap 

execution facility meets all of the 

requirements of section Sh of the 

Act and the Commission 

regulations adopted thereunder, 

no later than two business days 

following the date on which the 

equity interest of fifty percent or 

more was acquired. 

{d) Delegation of authority. The 

Commission hereby delegates, 

until it orders otherwise, the 

authority set forth in this section 

to the Director of the Division of 

Market Oversight or such other 

employee or employees as the 

Director may designate from time 

to time. The Director may submit 

to the Commission for its 

consideration any matter that has 

been delegated in this paragraph. 

Nothing in this paragraph 

prohibits the Commission, at its 

election, from exercising the 
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authority delegated in this 

paragraph. 

§ 37.6 Enforceability. 

(a) A transaction entered into on 

or pursuant to the rules of a swap 

execution facility shall not be 

void, voidable, subject to 

rescission, otherwise invalidated, 

or rendered unenforceable as a 

result of: 

(1) A violation by the swap 

execution facility of the provisions 

of section Sh of the Act or th is 

part; 

(2) Any Commission proceeding to 

alter or supplement a rule, term, 

or condition under section 8a{7) 

of the Act or to declare an 

emergency under section 8a{9) of 

the Act; or 

(3) Any other proceeding the 

effect of which is to: 

(i) Alter or supplement a specific 

term or condition or trading rule 

or procedure; or 

(ii) Require a swap execution 

facility to adopt a specific term or 

condition, trading rule or 

procedure, or to take or refrain 

from taking a specific action. 

(b) A swap execution facility shall 

provide each counterparty to a 

transaction that is entered into on 

or pursuant to the rules of the 

swap execution facllity with a 

written record of all of the terms 

of the transaction which shall 

legally supersede any previous 

agreement and serve as a 

confirmation of the transaction. 

The confirmation of all terms of 

the transaction shall take place at 

the same time as execution; 

provided that specific customer 

identifiers for accounts included 

in bunched orders involving swaps 

need not be included in 

confirmations provided by a swap 

execution facility if the applicable 

requirements of§ 1.35(b)(5) of 

this chapter are met. 

§ 37.7 Prohibited use of data 

collected for regulatory purposes. 

@LA swap execution facility shall 

not use for business or marketing 

purposes any proprietary data or 

personal information it collects or 

receives, from or on behalf of any 

person, for the purpose of 

fulfilling its regulatory obligations; 

provided, however, that a swap 

execution facility may use such 

data or information for business 

or marketing purposes if the 

person from whom it collects or 

receives such data or information 

dearly consents to the swap 

execution facility's use of such 

data or information in such 

manner. A swap execution fadlity 

shall not condition access to its 

market(s} or market services on a 

person's consent to 

execution facility's 

proprietary data or 

the swap 

use of 

personal 

information foe business QC 

marketing purposes. A swap 

execution facility, where 

necessary foe regulatory 

purposes, may share such data or 

information with one or more 
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swap execution facilities or 

designated contract markets 

registered with the Commission. 

(b) A swap execution facility shall 

not, and shall ensure any third

party service provider it uses does 

not, disclose to either party to a 

transaction the identity of its 

counterparty if the transaction 

was originally executed 

anonymously. A swap execution 

facility shall not condition access 

to its market(s) or market services 

on a person's consent to the use 

of any service provided by any 

third party if use of that service 

could result in the disclosure of 

the identity of any counterparty 

to a transaction that was 

originally executed anonymously. 

§ 37.8 Boards of trade operating 

both a designated contract 

market and a swap execution 

facility. 

(a} An entity that intends to 

operate both a designated 

contract market and a swap 

execution facility shall separately 

register the two entities pursuant 

to the designated contract market 

designation procedures set forth 

in part 38 of this chapter and the 

swap execution facility 

registration procedures set forth 

in this part. On an ongoing basis, 

the entity shall comply with the 

core principles for designated 

contract markets under section 

S(d} of the Act and the regulations 

under part 38 of this chapter and 

the core principles for swap 
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execution facilities under section 

Sh of the Act and the regulations 

underthis part. 

{b} A board of trade, as defined in 

section la{6) of the Act, that 

operates both a designated 

contract market and a swap 

execution facility and that uses 

the same electronic trade 

execution system for executing 

and trading swaps on the 

designated contract market and 

on the swap execution facility 

shall dearly identify to market 

participants for each swap 

whether the execution or trading 

of such swaps is taking place on 

the designated contract market or 

on the swap execution facility. 

§ 37 .9 Methods of execution for 

required and permitted 

transactions. 

(a) Execution methods for 

required transactions. 

(llll) Required transaction means 

any transaction involving a 

5Waf3Stand-a!one swap or any 

package transaction that is 

subject to the trade execution 

requirement in section 2(h)(8) of 

the Act. A package transaction 

shall not be deemed a required 

transaction unless the package 

transaction as a whole has 

become subject to the trade 

execution requirement in section 

2{h){8) of the Act. (ii) Package 

transaction means a transaction 

involving two or more 

instruments: (1) that is executed 

between two or more 

counterparties; {2} that is priced 

or quoted as one economic 

transaction with simultaneous or 

near simultaneous execution of all 

components; (3) where the 

execution of each component is 

contingent upon the execution of 

all other components; and (4) 

where the risk of the offsetting 

components is reasonably 

equivalent. 

(2) Execution methods. 

{I) Each Required 

Transaction required transaction 

that is R&l:neither a block trade as 

defined in§ 43.2 of this chapter 

nor a correcting trade executed in 

accordance with§ 37.13 of this 

chapter shall be executed on a 

swap execution facility in 

accordance with one of the 

fol!owing methods of execution: 

(A) An Order Book as defined in § 

37.3(a){3); or 

{B) A Request for Quote System, 

as defined in paragraph (a)(3) of 

this section, that operates in 

conjunction with an Order Book 

as defined in§ 37.3(a)(3). 

(ii) In providing either one of the 

execution methods set forth in 

paragraph (a)(2)(i)(A) or (B) of thls 

section, a swap execution facility 

may for purposes of execution 

and communication use any 

means of interstate commerce, 

including, but not limited to, the 

mail, internet, email, and 

telephone, provided that the 

chosen execution method satisfies 

the requirements provided in § 

37.3{a)(3) for Order Books or in 
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paragraph (a){3) of this section for 

Request for Quote Systems. 

(3) Request for quote system 

means a trading system or 

platform in which a market 

participant transmits a request for 

a quote to buy or sell a specific 

instrument to no fess than three 

market participants in the trading 

system or platform, to which al! 

such market participants may 

respond. The three market 

participants shall not be affiliates 

of or controlled by the requester 

and shall not be affiliates of or 

controlled by each other. A swap 

execution facility that offers a 

request for quote system in 

connection with Required 

Transactions regui red transactions 

shall provide the following 

functionality: 

(i) At the same time that the 

requester receives the first 

responsive bid or offer, the swap 

execution facility shall 

communicate to the requester 

any firm bid or offer pertaining to 

the same instrument resting on 

a-w,,'----ffi-the swap execution 

facility~ whether such firm bid or 

offer is in an Order Books, as 

defined in§ 37.3(a}(3); or on the 

swap execution facility's markets, 

trading systems or platforms, in 

an executable form· 

(ii) The swap execution facility 

shall provide the requester with 

the ability to execute against such 

firm resting bids or offers along 

with any responsive orders; and 
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(iii) The swap execution facility 

shall ensure that its trading 

protocols provide each of its 

market participants with equal 

priority in receiving requests for 

quotes and in transmitting and 

displaying for execution 

responsive orders. 

(b) Time delay requirement for 

required transactions on an order 

book-

(1) Time delay requirement. A 

swap execution facility shall 

require that a broker or dealer 

who seeks to either execute 

against its customer's order or 

execute two of its customers' 

orders against each other through 

the swap execution facility's Order 

Book, following some form of pre

arrangement or pre-negotiation 

of such orders, be subject to at 

least a 1S second time delay 

between the entry of those two 

orders into the Order Book, such 

that one side of the potential 

transaction is disclosed and made 

available to other market 

participants before the second 

side of the potentia 1 transaction, 

whether for the broker's or 

dealer's own account or for a 

second customer, is submitted for 

execution. 

(2) Adjustment of time delay 

requirement. A swap execution 

facility may adjust the time period 

of the 1S second time delay 

requirement described in 

paragraph (b){l) of this section, 

based upon a swap's liquidity or 

other product-specific 

considerations; however, the time 

delay shall be set for a sufficient 

period of time so that an order is 

exposed to the market and other 

market participants have a 

meaningful opportunity to 

execute against such order. 

(c) Execution methods for 

permitted transactions. 

{1) Permitted transaction means 

any transaction not involving a 

swap that is subject to the trade 

execution requirement in section 

2(h)(8) of the Act. 

{2) Execution methods. A swap 

execution facility may offer any 

method of execution for each 

Permitted Tra ns-a€00fl--cpermitted 

transaction. 

§ 37.10 Process for a swap 

execution facility to make a swap 

available to trade. 

(a){l) Required submission. A 

swap execution facility that makes 

a 5-W-af}Stand-alone swap or a 

package transaction available to 

trade in accordance with 

paragraph (b) of this section, shall 

submit to the Commission its 

determination with respect to 

such 5-W-af}Stand-alone swap or 

package transaction as a rule, as 

that term is defined by§ 40.1 of 

this chapter, pursuant to the 

procedures under part 40 of this 

chapter. 

{i) Public Comment. The 

Commission shall provide a public 

comment period after each 

submission by a swap execution 

facility pursuant to this paragraph. 
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The Commission shall publish a 

notice of the public comment 

period on the Commission Web 

site. Comments from the public 

shall be submitted as specified in 

that notice. 

(2) Listing requirement. A swap 

execution facility that makes a 

5W-a--13stand-alone swap or a 

package transaction available to 

trade must demonstrate that it 

lists or offers that 5W-a-j3Stand

alone swap or package 

transaction for trading on its 

trading system or platform. 

(b) Factors to consider. To make a 

stand-alone swap or a package 

transaction available to trade, for 

purposes of section 2(h)(8} of the 

Act, a swap execution facility sha!! 

consider, as appropriate, the 

following factors with respect to 

such 5W-afr.Stand-alone swap or 

package transaction: 

(1) Whether there are ready and 

willing buyers and sellers; 

(2) The frequency or size of 

transactions; 

(3) The trading volume; 

(4) The number and types of 

market participants; 

(5) The bid/ask spread; or 

(6) The usual number of resting 

firm or indicative bids and offers. 

(c) Applicability. Upon a 

determination that a stand-alone 

swap or a package transaction is 

available to trade on any swap 

execution facility or designated 

contract market pursuant to part 

40 of this chapter, all other swap 

execution facilities and designated 
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contract markets shall comply 

with the requireA'lents 

efCommission's regulations 

promulgated pursuant to section 

2(h)(8)(A) of the Act in listing or 

offering such swap for trading. 

(d) Removal-

(1) Determination. The 

Commission may issue an order to 

suspend the trade execution 

requirement in section 2(hl(8} of 

the Act for any stand-alone swap 

or package transaction that is 

issue a deterA'lination that a swap 

½&-no longer available to trade 

upon determining that -n-e if none 

of the factors described in 

paragraph (b) of this section 

support a determination that the 

transaction is made available to 

trade. swap eJmcution facility or 

designated contract A'larket lists 

such swap for trading. The 

Commission's determination shall 

be based on either: 

(il Its annual review and 

assessment of each stand-alone 

swap or package transaction that 

has been made available to trade 

on any swap execution facility or 

designated contract market 

pursuant to part 40 of this chapter 

and that is among the lowest ten 

percent of the least actively 

traded on any swap execution 

facility or designated contract 

market· or 

{ii} Its review and assessment 

upon notice of de-listing 

submissions from at least two 

swap execution facilities or 

designated contract markets 

pursuant to § 40.6 of this chapter. 

(2) Public Comment. The 

Commission shall provide a public 

comment period for each 

determination that a stand-alone 

swap or a package transaction is 

no longer available to trade. The 

Commission shall publish a notice 

of the public comment period on 

the Commission Web site. 

Comments from the public shall 

be submitted as specified in that 

notice. 

(Jl) Delegation of Authority. 

{i) The Commission hereby 

delegates, until it orders 

otherwise, to the Director of the 

Division of Market Oversight or 

such other employee or 

employees as the Director may 

designate from time to time, the 

authority to issue a determination 

that a stand-alone swap or a 

package transaction is no longer 

available to trade. 

(ii) The Director may submit to the 

Commission for its consideration 

any matter that has been 

delegated in this section. Nothing 

in this section prohibits the 

Commission, at its election, from 

exercising the authority delegated 

in this section. 

§ 37.11 [Reserved]. 

§ 37 .12 Trade execution 

compliance schedule. 

{a) A 5W-ai>transaction involving a 

stand alone swap or a package 

transaction shall be subject to the 
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requirements of section 2(h)(8) of 

the Act upon the later of: 

{1) The applicable deadline 

established under the compliance 

schedule provided under§ 

50.25(b) of this chapter; or 

(2) Thirty days after the available

to-trade determination 

submission or certification for 

that 5W-cJi,Stand-alone swap or 

package transaction is, 

respectively, deemed approved 

under§ 40.S of this chapter or 

deemed certified under§ 40.6 of 

this chapter. 

(b) Nothing in this section shall 

prohibit any counterparty from 

complying voluntarily with the 

requirements of section 2(h)(8) of 

the Act sooner than as provided in 

paragraph (a) of this section. 

§ 37.13 Re•execution of trades 

due to operational and clerical 

errors. 

(a) Definitions. {1) Accepted 

erroneous trade means any trade 

executed on or subject to the 

rules of a swap execution facility 

that was accepted for clearing by 

a derivatives clearing organization 

that contains an operational or 

clerical error or omission made by 

the swap execution facility, the 

derivatives clearing organization, 

a counterparty to the trade or an 

agent of such counterparty. 

(2) Correcting trade means any 

new correcting trade and any 

offsetting correcting trade. 
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(3) Erroneous trade means any 

accepted erroneous trade and any 

rejected erroneous trade. 

(4) New correcting trade means a 

new pre-arranged trade executed 

on or subject to the rules of the 

swap execution facility with terms 

and conditions that match the 

terms and conditions of an 

erroneous trade, other than any 

smerationa! or clerical error or 

omisslon and the time of 

execution that is executed as a 

result of an erroneous trade. 

{5) Offsetting correcting trade 

means a new pre-arranged trade 

executed on or subject to the 

rules of the swap execution 

facility that offsets an accepted 

erroneous trade carried on a 

derivatives clearing organization's 

books and records. 

(6) Reiected erroneous trade 

means any trade executed on or 

subject to the rules of a swap 

execution facility that was 

rejected from clearing by a 

derivatives clearing organization 

as a result of an operational or 

clerical error or omission made by 

the swap execution facility, the 

derivatives clearing organization, 

a counterparty to the trade or an 

agent of such counterparty. 

(b) Execution methods for 

erroneous trades. {l) 

Notwithstanding the 

requirements of§§ 37.9{al{2) and 

37.203 of this chapter: 

{A} in the case of any 

rejected erroneous trade, a swap 

execution facility may permit the 

market participants that entered 

into such rejected erroneous 

trade to enter into a new 

correcting trade provided that 

such new correcting trade is 

submitted for clearing as quickly 

as technologically practicable 

after delivery of notice of the 

rejection by the derivatives 

clearing organization to such 

market participants, but, in any 

event, no later than one hour 

from the delivery of such notice 

(Condition 3]; and 

(B) in the case of any 

accepted erroneous trade, the 

swap execution facility may, no 

later than three business days 

after the accepted erroneous 

trade was executed, permit the 

market participants that entered 

into such accepted erroneous 

trade to execute and submit for 

clearing [Condition 3]: 

(i) an offsetting correcting 

trade· and 

{ii) a new correcting trade. 

{2} {A) If the swap execution 

facility is able to determine how 

to correct the operational or 

clerical error or omission in an 

erroneous trade, the swap 

execution facility will execute a 

new correcting trade (and, in the 

case of an accepted erroneous 

trade, an offsetting correcting 

trade) without obtaining consent 

from the market participants that 

entered into the erroneous trade. 

[Condition 4.j 

(B) lf the swap execution facility is 

unable to determine how to 
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correct the operational or clerical 

error or omission in the erroneous 

trade, it shall seek guidance from 

the market participants that 

entered into the erroneous trade 

on how to address such 

operational or clerical error or 

omission; provided, however, that 

any such guidance may not be 

implemented without the consent 

of both such market participants. 

[Condition 4.j 

(c) Limitation on re-execution. A 

correcting trade that is rejected 

from clearing by a derivatives 

clearing organization may not be 

re-executed in accordance with 

paragraph (bl(l) of this section 

and will be void ab initio with no 

liability incurred between the 

parties to such trade in respect of 

such trade. [Condition 5.j 

(d} Additional requirements for re

execution. A swap execution 

facility may only permit the re

execution of an erroneous trade 

in accordance with paragraph 

(b)(l) of this section to the extent 

that such swap execution facility: 

{1) has error trade rules 

consistent with this Part 37 that 

account for whether any 

cancellation or price adjustment 

will adversely impact market 

integrity, facilitate market 

manipulation or other illegitimate 

activity in contravention of one or 

more core principles or the swap 

execution facility's other 

obligations under the Act, the 

Commission's regulations or the 
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swap execution facility's rules 

[Condition 2]; 

(2} has rules {i) setting forth the 

conditions under which it will 

determine that an operational or 

clerical error or omission has 

occurred and the procedures it 

will follow to execute or allow the 

execution of, a new correcting 

trade or offsetting correcting 

trade in accordance with this§ 

37.13, including addressing the 

relevant requirements of 

paragraph (b)/1) of this section; 

and 

(ii) providing what the swap 

execution facility will do if it is 

unable to determine how to 

correct the operational or clerical 

error or omission in the erroneous 

trade, including addressing the 

relevant requirements of 

paragraph ( bl(l} of this section 

[Condition 4]; and 

(3) in making its determination 

whether to permit execution of a 

new correcting trade or offsetting 

correcting trade in accordance 

with paragraph (b)(l) of this§ 

37.13 makes an affirmative 

finding that the trade or some 

term therein resulted from an 

operational or clerical error or 

omission made by the swap 

execution facility, the derivatives 

clearing organization, a 

counterparty to the trade or an 

agent of such counterparty 

[Condition 6]. 

Subpart B-Compliance With 

Core Principles 

§ 37.100 Core Principle 1-

Compliance with core principles. 

(a) In general. To be registered, 

and maintain registration, as a 

swap execution facility, the swap 

execution facility shall comply 

with-

(1) The core principles described 

in section Sh of the Act; and 

(2) Any requirement that the 

Commission may impose by rule 

or regulation pursuant to section 

8a(S) of the Act. 

(b) Reasonable discretion of a 

swap execution facility. Unless 

otherwise determined by the 

Commission by rule or regulation, 

a swap execution facility 

described in paragraph (a) of this 

section shall have reasonable 

discretion in establishing the 

manner in which the swap 

execution facility complies with 

the core principles described in 

section Sh of the Act. 

Subpart (-Compliance With 

Rules 

§ 37.200 Core Principle 2-

Compliance with rules. 

A swap execution facility shall: 

(a) Establish and enforce 

compliance with any rule of the 

swap execution facility, including 

the terms and conditions of the 

swaps traded or processed on or 

through the swap execution 

facility and any limitation on 

access to the swap execution 

facility; 
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(b) Establish and enforce trading, 

trade processing, and 

participation rules that will deter 

abuses and have the capacity to 

detect, investigate, and enforce 

those rules, including means to 

provide market participants with 

impartial access to the market 

and to capture information that 

may be used in establishing 

whether rule violations have 

occurred; 

(c) Establish rules governing the 

operation of the facility, including 

rules specifying trading 

procedures to be used in entering 

and executing orders traded or 

posted on the facility, including 

block trades; a-HG 

(d) Provide by its rules that when 

a swap dealer or major swap 

participant enters into or 

facilitates a swap that is subject to 

the mandatory clearing 

requirement of section 2(h) of the 

Act, the swap dealer or major 

swap participant shall be 

responsible for compliance with 

the mandatory trading 

requirement under section 2{h){8) 

of the Ach; and 

(e) Provide by its rules that any 

trade that is executed on or 

subject to the rules of the swap 

execution facility that is intended 

to be submitted to a derivatives 

clearing organization for clearing 

contemporaneously with 

execution that is rejected from 

clearing by such derivatives 

clearing organization is void ab 

initio with no liability incurred 
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between the parties to such trade 

in respect of such trade. 

§ 37.201 Operation of swap 

execution facility and compliance 

with rules. 

(a) A swap execution facility shall 

establish rules governing the 

operation of the swap execution 

facility, including, but not limited 

to, rules specifying trading 

procedures to be followed by 

members and market participants 

when entering and executing 

orders traded or posted on the 

swap execution facility, including 

block trades, as defined in part 43 

of this chapter, if offered. 

(b) A swap execution facility shall 

establish and impartially enforce 

compliance with the rules of the 

swap execution facility, including, 

but not limited to-

(1) The terms and conditions of 

any swaps traded or processed on 

or through the swap execution 

facility; 

(2) Access to the swap execution 

facility; 

(3) Trade practice rules; 

(4) Audit trail requirements; 

(5) Disciplinary rules; and 

(6) Mandatory trading 

requirements. 

§ 37.202 Access requirements. 

(a) Impartial access to markets 

and market services. A swap 

execution facility shall provide any 

eligible contract participant and 

any independent software vendor 

with impartial access to its 

market(s) and market services, 

including any indicative quote 

screens or any similar pricing data 

displays, provided that the facility 

has: 

(1) Criteria governing such access 

that are impartial, transparent, 

and applied in a fair and 

nondiscriminatory manner; 

(2) Procedures whereby eligible 

contract participants provide the 

swap execution facility with 

written or electronic confirmation 

of their status as eligible contract 

participants, as defined by the Act 

and Commission regulations, prior 

to obtaining access; and 

(3) Comparable fee structures for 

eligible contract participants and 

independent software vendors 

receiving comparable access to, or 

services from, the swap execution 

facility. 

{b) Jurisdiction. Prior to granting 

any eligible contract participant 

access to its facilities, a swap 

execution facility shall require 

that the eligible contract 

participant consent to its 

jurisdiction. 

(c) limitations on access.ill A 
swap execution facility shall 
establish and impartially enforce 
rules governing any decision to 

allow, deny, suspend, or 
permanently bar eligible contract 
participants' access to the swap 
execution facility, including when 
such decisions are made as part of 
a discipllnary or emergency action 
taken by the swap execution 
facility. 
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(2) A swap execution facility shall 
not impose or require, nor shall it 
permit any eligible contract 
participant to impose or require, 
as a condition to accessing or 
transacting on the swap execution 
facility: (i) any mechanism, 
scheme, functionality, 
counterparty credit filter, or other 
arrangement related to swaps 
that are intended to be submitted 
to a derivatives clearing 
organization for clearing 
contemporaneously with 
execution that prevents eligible 
contract participants from 
interacting or trading with, or 
viewing the bids and offers {firm 
or indicative) displayed by any 
other eligible contract participant 
on that swap execution facility: or 
(ii) any agreement governing an 
eligible contract participant's 
obligations or liabilities in respect 
of any trade executed on or 
subject to the rules of a swap 
execution facility that is intended 
to be submitted to a derivatives 
clearing organization for clearing 
contemporaneously with 
execution and that is not accepted 
for clearing by such derivatives 
clearing organization. 
(3) A swap execution facility shall 
not limit access to, or the ability 
to transact on, the swap 
execution facility to certain types 
of eligible contract participants in 
a discriminatory manner based 
on, for example, the manner in 
which they typically interact with 
the market, anticipated levels of 
trading activity or entity 
registration status. 

§ 37 .203 Rule enforcement 

program. 
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A swap execution facility shall 

establish and enforce trading, 

trade processing, and 

participation rules that will deter 

abuses and it shall have the 

capacity to detect, investigate, 

and enforce those rules. 

(a) Abusive trading practices 

prohibited. A swap execution 

facility shall prohibit abusive 

trading practices on its markets by 

members and market 

participants. Swap execution 

facilities that permit 

intermediation shall prohibit 

customer-related abuses 

including, but not limited to, 

trading ahead of customer orders, 

trading against customer orders, 

accommodation trading, and 

improper cross trading. Specific 

trading practices that shall be 

prohibited include front-running, 

wash trading, pre-arranged 

trading (except for block trades 

permitted by part 43 of this 

chapter, correcting trades 

permitted by this part 37, or other 

types of transactions certified to 

or approved by the Commission 

pursuant to the procedures under 

part 40 of this chapter), 

fraudulent trading, money passes, 

and any other trading practices 

that a swap execution facility 

deems to be abusive. A swap 

execution facility shall also 

prohibit any other manipulative or 

disruptive trading practices 

prohibited by the Act or by the 

Commission pursuant to 

Commission regulation. 

(b) Capacity to detect and 

investigate rule violations. A swap 

execution facility shall have 

arrangements and resources for 

effective enforcement of its rules. 

Such arrangements shall include 

the authority to collect 

information and documents on 

both a routine and non-routine 

basis, including the authority to 

examine books and records kept 

by the swap execution facility's 

members and by persons under 

investigation. A swap execution 

facility's arrangements and 

resources shall also facilitate the 

direct supervision of the market 

and the analysis of data collected 

to determine whether a rule 

violation has occurred. 

(c) Compliance staff and 

resources. A swap execution 

facility shall establish and 

maintain sufficient compliance 

staff and resources to ensure that 

it can conduct effective audit trail 

reviews, trade practice 

surveillance, market surveillance, 

and real-time market monitoring. 

The swap execution facility's 

compliance staff shall also be 

sufficient to address unusual 

market or trading events as they 

arise, and to conduct and 

complete investigations in a 

timely manner, as set forth in§ 

37.203(f). 

(d) Automated trade surveillance 

system. A swap execution facility 

shall maintain an automated 

trade surveillance system capable 

of detecting potential trade 
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practice violations. The 

automated trade surveillance 

system shall load and process 

daily orders and trades no later 

than 24 hours after the 

completion of the trading day. 

The automated trade surveillance 

system shall have the capability to 

detect and flag specific trade 

execution patterns and trade 

anomalies; compute, retain, and 

compare trading statistics; 

compute trade gains, losses, and 

swap-equivalent positions; 

reconstruct the sequence of 

market activity; perform market 

analyses; and support system 

users to perform in-depth 

analyses and ad hoc queries of 

trade-related data. 

(e) Real-time market monitoring. 

A swap execution facility shall 

conduct real-time market 

monitoring of all trading activity 

on its system(s) or platform(s) to 

identify disorderly trading and any 

market or system anomalies. A 

swap execution facility shall have 

the authority to adjust trade 

prices or cancel trades when 

necessary to mitigate market 

disrupting events caused by 

malfunctions in its system(s) or 

platform(s) or errors in orders 

submitted by members and 

market participants. Any trade 

price adjustments or trade 

cancellations shall be transparent 

to the market and subject to 

standards that are clear, fair, and 

publicly available. 
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{f) Investigations and investigation 

reports-

(1) Procedures. A swap execution 

facility shall establish and 

maintain procedures that require 

its compliance staff to conduct 

investigations of possible rule 

violations. An investigation shall 

be commenced upon the receipt 

of a request from Commission 

staff or upon the discovery or 

receipt of information by the 

swap execution facility that 

indicates a reasonable basis for 

finding that a violation may have 

occurred or will occur. 

(2) Timeliness. Each compliance 

staff investigation shall be 

completed in a timely manner. 

Absent mitigating factors, a timely 

manner is no later than 12 

months after the date that an 

investigation is opened. Mitigating 

factors that may reasonably 

justify an investigation taking 

longer than 12 months to 

complete include the complexity 

of the investigation, the number 

of firms or individuals involved as 

potential wrongdoers, the 

number of potential violations to 

be investigated, and the volume 

of documents and data to be 

examined and analyzed by 

compliance staff. 

{3) Investigation reports when a 

reasonable basis exists for finding 

a violation. Compliance staff shall 

submit a written investigation 

report for disciplinary action in 

every instance in which 

compliance staff determines from 

surveillance or from an 

investigation that a reasonable 

basis exists for finding a rule 

violation. The investigation report 

shall include the reason the 

investigation was initiated; a 

summary of the complaint, if any; 

the relevant facts; compliance 

staff's analysis and conclusions; 

and a recommendation as to 

whether disciplinary action should 

be pursued. 

(4) Investigation reports when no 

reasonable basis exists for finding 

a violation. If after conducting an 

investigation, compliance staff 

determines that no reasonable 

basis exists for finding a rule 

violation, it shall prepare a written 

report including the reason the 

investigation was initiated; a 

summary of the complaint, if any; 

the relevant facts; and compliance 

staff's analysis and conclusions. 

(5) Warning letters. No more than 

one warning letter may be issued 

to the same person or entity 

found to have committed the 
same rule violation within a rolling 

twelve month period. 

{g} Additional sources for 

compliance. A swap execution 

facility may refer to the guidance 

and/or acceptable practices in 

Appendix B of this part to 

demonstrate to the Commission 

compliance with the requirements 

of§ 37.203. 

§ 37.204 Regulatory services 

provided by a third party. 
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(a) Use of regulatory service 

provider permitted. A swap 

execution facility may choose to 

contract with a registered futures 

association or another registered 

entity, as such terms are defined 

under the Act, or the Financial 

Industry Regulatory Authority 

(collectively, "regulatory service 

providers"), for the provision of 

services to assist in complying 

with the Act and Commission 

regulations thereunder, as 

approved by the Commission. Any 

swap execution facility that 

chooses to contract with a 

regulatory service provider sha!l 

ensure that such provider has the 

capacity and resources necessary 

to provide timely and effective 

regulatory services, including 

adequate staff and automated 

surveillance systems. A swap 

execution facility shall at all times 

remain responsible for the 

performance of any regulatory 

services received, for compliance 

with the swap execution facility's 

obligations under the Act and 

Commission regulations, and for 

the regulatory service provider's 

performance on its behalf. 

{b) Duty to supervise regulatory 

service provider. A swap 

execution facility that elects to 

use the service of a regulatory 

service provider shall retain 

sufficient compliance staff to 

supervise the quality and 

effectiveness of the regulatory 

services provided on its behalf. 

Compliance staff of the swap 
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execution facility shall hold 

regular meetings with the 

regulatory service provider to 

discuss ongoing investigations, 

trading patterns, market 

participants, and any other 

matters of regulatory concern. A 

swap execution facility shall also 

conduct periodic reviews of the 

adequacy and effectiveness of 

services provided on its behalf. 

Such reviews shall be documented 

carefully and made available to 

the Commission upon request. 

(c) Regulatory decisions required 

from the swap execution facility. 

A swap execution facility that 

elects to use the service of a 

regulatory service provider shall 

retain exclusive authority in all 

substantive decisions made by its 

regulatory service provider, 

including, but not limited to, 

decisions involving the 

cancellation of trades, the 

issuance of disciplinary charges 

against members or market 

participants, and denials of access 

to the trading platform for 

disciplinary reasons. A swap 

execution facility shall document 

any instances where its actions 

differ from those recommended 

by its regulatory service provider, 

including the reasons for the 

course of action recommended by 

the regulatory service provider 

and the reasons why the swap 

execution facility chose a different 

course of action. 

§ 37.205 Audit trail. 

A swap execution facility shall 

establish procedures to capture 

and retain information that may 

be used in establishing whether 

rule violations have occurred. 

(a) Audit trail required. A swap 

execution facility shall capture 

and retain all audit trail data 

necessary to detect, investigate, 

and prevent customer and market 

abuses. Such data shall be 

sufficient to reconstruct all 

indications of interest, requests 

for quotes, orders, and trades 

within a reasonable period of time 

and to provide evidence of any 

violations of the rules of the swap 

execution facility. An acceptable 

audit trail shall also permit the 

swap execution facility to track a 

customer order from the time of 

receipt through fill, allocation, or 

other disposition, and shall 

include both order and trade data. 

(b) Elements of an acceptable 

audit trail program-

(1) Original source documents. A 

swcip execution facility's audit trail 

shcill include original source 

documents. Original source 

documents include unalterable, 

sequentially-identified records on 

which trade execution 

information is originally recorded, 

whether recorded manually or 

electronically. Records for 

customer orders (whether filled, 

unfilled, or cancelled, each of 

which shall be retained or 

electronically captured) shall 

reflect the terms of the order, an 

account identifier that relates 
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back to the account(s) owner(s), 

the time of order entry, and the 

time of trade execution. Swap 

execution facilities shall require 

that all orders, indications of 

interest, and requests for quotes 

be immediately captured in the 

audit trail. 

(2) Transaction history database. 

A swap execution facility's audit 

trail program shall include an 

electronic transaction history 

database. An adequate 

transaction history database 

includes a history of all indications 

of interest, requests for quotes, 

orders, and trades entered into a 

swap execution facility's trading 

system or platform, including all 

order modifications and 

cancellations. An adequate 

transaction history database also 

includes: 

{i} All data that are input into the 

trade entry or matching system 

for the transaction to match and 

clear; 

(ii) The customer type indicator 

code; 
(iii) Timing and sequencing data 

adequate to reconstruct trading; 

aod 
(iv) Identification of each account 

to which fills are allocated. 

(3) Electronic analysis capability. A 

swap execution facility's audit trail 

program shall include electronic 

analysis capability with respect to 

all audit trail data in the 

transaction history database. Such 

electronic analysis capability shall 

ensure that the swap execution 
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facility has the ability to 

reconstruct indications of interest, 

requests for quotes, orders, and 

trades, and identify possible 

trading violations with respect to 

both customer and market abuse. 

(4) Safe storage capability. A swap 

execution facility's audit trail 

program shall include the 

capability to safely store all audit 

trail data retained in its 

transaction history database. Such 

safe storage capability shall 

include,the capability to store all 

data in the database in a manner 

that protects it from unauthorized 

alteration, as well as from 

accidental erasure or other loss. 

Data shall be retained in 

accordance with the 

recordkeeping requirements of 

Core Principle 10 for swap 

execution facilities and the 

associated regulations in subpart 

Kofthis part. 

(c) Enforcement of audit trail 

requirements-

(1) Annual audit trail and 

record keeping reviews. A swap 

execution facility shall enforce its 

audit trail and recordkeeping 

requirements through at least 

annual reviews of all members 

and persons and firms subject to 

the swap execution facility's 

recordkeeping rules to verify their 

compliance with the swap 

execution facility's audit trail and 

recordkeeping requirements. Such 

reviews sha!I include, but are not 

limited to, reviews of randomly 

selected samples of front-end 

audit trail data for order routing 

systems; a review of the process 

by which user identifications are 

assigned and user identification 

records are maintained; a review 

of usage patterns associated with 

user identifications to monitor for 

violations of user identification 

rules; and reviews of account 

numbers and customer type 

indicator codes in trade records to 

test for accuracy and improper 

use. 

(2) Enforcement program 

required. A swap execution facility 

shall establish a program for 

effective enforcement of its audit 

trail and recordkeeping 

requirements. An effective 

program shall identify members 

and persons and firms subject to 

the swap execution facility's 

recordkeeping rules that have 

failed to maintain high levels of 

compliance with such 

requirements, and impose 

meaningful sanctions when 

deficiencies are found. Sanctions 

shall be sufficient to deter 

recidivist behavior. No more than 

one warning letter shall be issued 

to the same person or entity 

found to have committed the 

same violation of audit trail or 

recordkeeping requirements 

within a rolling twelve month 

period. 

§ 37.206 Disciplinary procedures 

and sanctions. 

A swap execution facility shall 

establish trading, trade 
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processing, and participation rules 

that will deter abuses and have 

the capacity to enforce such rules 

through prompt and effective 

disciplinary action, including 

suspension or expulsion of 

members or market participants 

that violate the rules of the swap 

execution facility. 

(a} Enforcement staff. A swap 

execution facility shall establish 

and maintain sufficient 

enforcement staff and resources 

to effectively and promptly 

prosecute possible rule violations 

within the disciplinary jurisdiction 

of the swap execution facility. 

{b) Disciplinary panels. A swap 

execution facility shal! establish 

one or more disciplinary panels 

that are authorized to fulfill their 

obligations under the rules of this 

subpart. Disciplinary panels shall 

meet the composition 

requirements of part 40 of this 

chapter, and shall not include any 

members of the swap execution 

facility's compliance staff or any 

person involved in adjudicating 

any other stage of the same 

proceeding. 

(cl Hearings. A swap execution 

facility shall adopt rules that 

provide for the following 

minimum requirements for any 

hearing: 

(1) The hearing shall be fair, shall 

be conducted before members of 

the disciplinary panel, and shall be 

promptly convened after 

reasonable notice to the 

respondent; and 
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(2) If the respondent has 

requested a hearing, a copy of the 

hearing shall be made and shall 

become a part of the record of 

the proceeding. The record shall 

not be required to be transcribed 

unless: 

(i) The transcript is requested by 

Commission staff or the 

respondent; 

(ii) The decision is appealed 

pursuant to the rules of the swap 

execution facility; or 

(iii) The decision is reviewed by 

the Commission pursuant to 

section 8c of the Act or part 9 of 

this chapter. In all other instances, 

a summary record of a hearing is 

permitted. 

(d) Decisions. Promptly following 

a hearing conducted in 

accordance with the rules of the 

swap execution facility, the 

disciplinary panel shall render a 

written decision based upon the 

weight of the evidence contained 

in the record of the proceeding 

and shall provide a copy to the 

respondent. The decision shall 

include: 

(1) The notice of charges or a 

summary of the charges; 

(2) The answer, if any, or a 

summary of the answer; 

(3) A summary of the evidence 

produced at the hearing or, where 

appropriate, incorporation by 

reference of the investigation 

report; 

(4) A statement of findings and 

conclusions with respect to each 

charge, and a complete 

explanation of the evidentiary and 

other basis for such findings and 

conclusions with respect to each 

charge; 

(5) An indication of each specific 

rule that the respondent was 

found to have violated; and 

(6) A declaration of all sanctions 

imposed against the respondent, 

including the basis for such 

sanctions and the effective date 

of such sanctions. 

(e) Disciplinary sanctions. All 

disciplinary sanctions imposed by 

a swap execution facility or its 

disciplinary panels shall be 

commensurate with the violations 

committed and shall be clearly 

sufficient to deter recidivism or 

similar violations by other market 

participants. All disciplinary 

sanctions, including sanctions 

imposed pursuant to an accepted 

settlement offer, shall take into 

account the respondent's 

disciplinary history. In the event 

of demonstrated customer harm, 

any disciplinary sanction shall also 

include full customer restitution, 

except where the amount of 

restitution or to whom it should 

be provided cannot be reasonably 

determined. 

(f) Warning letters. Where a rule 

violation is found to have 

occurred, no more than one 

warning letter may be issued per 

rolling twelve month period for 

the same violation. 

(g) Additional sources for 

compliance. A swap execution 

facility may refer to the guidance 
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and/or acceptable practices in 

Appendix B of this part to 

demonstrate to the Commission 

compliance with the requirements 

of§ 37.206. 

Subpart D-Swaps Not Readily 

Susceptible to Manipulation 

§ 37 .300 Core Principle 3-Swaps 

not readily susceptible to 

manipulation. 

The swap execution facility shall 

permit trading only in swaps that 

are not readily susceptible to 

manipulation. 

§ 37.301 General requirements. 

To demonstrate to the 

Commission compliance with the 

requirements of§ 37 .300, a swap 

execution facility shall, at the time 

it submits a new swap contract in 

advance to the Commission 

pursuant to part40ofthis 

chapter, provide the applicable 

information as set forth in 

Appendix C to part 38 of this 

chapter-Demonstration of 

Compliance That a Contract is not 

Readily Susceptible to 

Manipulation. A swap execution 

facility may also refer to the 

guidance and/or acceptable 

practices in Appendix B of this 

part. 

Subpart E-Monitoring ofTrading 

and Trade Processing 
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§ 37.400 Core Principle 4-

Monitoring of trading and trade 

processing. 

The swap execution facility shall: 

(a) Establish and enforce rules or 

terms and conditions defining, or 

specifications detailing: 

(1) Trading procedures to be used 

in entering and executing orders 

traded on or through the facilities 

of the swap execution facility; and 

(2) Procedures for trade 
processing of swaps on or through 
the facilities of the swap 
execution facility; and 
(b) Monitor trading in swaps to 

prevent manipulation, price 

distortion, and disruptions of the 

delivery or cash settlement 

process through surveillance, 

compliance, and disciplinary 

practices and procedures, 

including methods for conducting 

real-time monitoring of trading 

and comprehensive and accurate 

trade reconstructions. 

§ 37.401 General requirements. 

A swap execution facility shall: 

(a) Collect and evaluate data on 

its market participants' market 

activity on an ongoing basis in 

order to detect and prevent 

manipulation, price distortions, 

and, where possible, disruptions 

of the physical-delivery or cash

settlement process; 

(b} Monitor and evaluate general 

market data in order to detect 

and prevent manipulative activity 

that would result in the failure of 

the market price to reflect the 

normal forces of supply and 

demand; 

(c) Demonstrate an effective 

program for conducting real-time 

monitoring of trading for the 

purpose of detecting and 

resolving abnormalities; and 

(d) Demonstrate the ability to 

comprehensively and accurately 

reconstruct daily trading activity 

for the purpose of detecting 

instances or threats of 

manipulation, price distortion, 

and disruptions. 

§ 37 .402 Additional requirements 

for physical-delivery swaps. 

For physical-delivery swaps, the 

swap execution facility shall 

demonstrate that it: 

(a) Monitors a swap's terms and 

conditions as they relate to the 

underlying commodity market; 

and 

(b) Monitors the availability of the 

supply of the commodity specified 

by the delivery requirements of 

the swap. 

§ 37.403 Additional requirements 

for cash-settled swaps. 

{a) For cash-settled swaps, the 

swap execution facility shall 

demonstrate that it monitors the 

pricing of the reference price used 

to determine cash flows or 

settlement; 

(b) For cash-settled swaps listed 

on the swap execution facility 

where the reference price is 

formulated and computed by the 

swap execution facility, the swap 
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execution facility sha!l 

demonstrate that it monitors the 

continued appropriateness of its 

methodology for deriving that 

price; and 

(c) For cash-settled swaps listed 

on the swap execution facility 

where the reference price relies 

on a third-party index or 

instrument, including an index or 

instrument traded on another 

venue, the swap execution facility 

shall demonstrate that it monitors 

the continued appropriateness of 

the index or instrument. 

§ 37.404 Ability to obtain 

information. 

(a) A swap execution facility shall 

demonstrate that it has access to 

sufficient information to assess 

whether trading in swaps listed on 

its market, in the index or 

instrument used as a reference 

price, or in the underlying 

commodity for its listed swaps is 

being used to affect prices on its 

market. 

(b) A swap execution facility shall 

have rules that require its market 

participants to keep records of 

their trading, including records of 

their activity in the index or 

instrument used as a reference 

price, the underlying commodity, 

and related derivatives markets, 

and make such records available, 

upon request, to the swap 

execution facility or, if applicable, 

to its regulatory service provider, 

and the Commission. 
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§ 37.405 Risk controls for trading. 

The swap execution facility shall 

establish and maintain risk control 

mechanisms to prevent and 

reduce the potential risk of 

market disruptions, including, but 

not limited to, market restrictions 

that pause or halt trading under 

market conditions prescribed by 

the swap execution facility. 

§ 37 .406 Trade reconstruction. 

The swap execution facility shall 

have the ability to 

comprehensively and accurately 

reconstruct all trading on its 

facility. All audit-trail data and 

reconstructions shall be made 

available to the Commission in a 

form, manner, and time that is 

acceptable to the Commission. 

§ 37 .407 Regulatory service 

provider. 

A swap execution facility shall 

comp!y with the regulations in this 

subpart through a dedicated 

regulatory department or by 

contracting with a regulatory 

service provider pursuant to§ 

37.204. 

§ 37 .408 Additional sources for 

compliance. 

A swap execution facility may 

refer to the guidance and/or 

acceptable practices in Appendix 

B of this part to demonstrate to 

the Commission compliance with 

the requirements of§ 37 .400. 

Subpart F-Ability to Obtain 

Information 

§ 37.500 Core Principle 5-Ability 

to obtain information. 

The swap execution facility shall: 

(a) Establish and enforce rules 

that will allow the facility to 

obtain any necessary information 

to perform any of the functions 

described in section Sh of the Act; 

(b) Provide the information to the 

Commission on request; and 

(c) Have the capacity to carry out 

such international information

sharing agreements as the 

Commission may require. 

§ 37 .501 Establish and enforce 

rules. 

A swap execution facility shall 

establish and enforce rules that 

will allow the swap execution 

facility to have the ability and 

authority to obtain sufficient 

information to allow it to fully 

perform its operational, risk 

management, governance, and 

regulatory functions and any 

requirements under this part, 

including the capacity to carry out 

international information-sharing 

agreements as the Commission 

may require. 

§ 37.502 Collection of 

information. 

A swap execution facility shall 

have rules that allow it to collect 

information on a routine basis, 

allow for the collection of non

routine data from its market 
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participants, and allow for its 

examination of books and records 

kept by the market participants 

on its facility. 

§ 37.503 Provide information to 

the Commission. 

A swap execution facility shall 

provide information in its 

possession to the Commission 

upon request, in a form and 

manner that the Commission 

approves. 

§ 37.504 Information-sharing 

agreements. 

A swap execution facility shall 

share information with other 

regulatory organizations, data 

repositories, and third-party data 

reporting services as required by 

the Commission or as otherwise 

necessary and appropriate to 

fulfill its self-regulatory and 

reporting responslbilities. 

Appropriate information-sharing 

agreements can be established 

with such entities or the 

Commission can act in 

conjunction with the swap 

execution facility to carry out such 

information sharing. 

Subpart G-Position Limits or 

Accountability 

§ 37 .600 Core Principle 6-

Position limits or accountability. 

(a) In general. To reduce the 

potential threat of market 

manipulation or congestion, 

especially during trading in the 
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delivery month, a swap execution 

facility that is a trading facHlty 

shall adopt for each of the 

contracts of the facility, as is 

necessary and appropriate, 

position limitations or position 

accountability for speculators. 

(b) Position limits. For any 

contract that is subject to a 

position !imitation established by 

the Commission pursuant to 

section 4a(a) of the Act, the swap 

execution facility shall: 

(1} Set its position /imitation at a 

level no higher than the 

Commission limitation; and 

(2) Monitor positions established 

on or through the swap execution 

facility for compliance with the 

limit set by the Commission and 

the limit, if any, set by the swap 

execution facility. 

§ 37 .601 Additional sources for 

compliance. 

Until such time that compliance is 

required under part 151 of this 

chapter, a swap execution facility 

may refer to the guidance and/or 

acceptable practices in Appendix 

B of this part to demonstrate to 

the Commission compliance with 

the requirements of§ 37.600. 

Subpart H-Financial Integrity of 

Transactions 

§ 37.700 Core Principle 7-

Financial integrity of 

transactions. 

The swap execution facility shalt 

establish and enforce rules and 

procedures for ensuring the 

financial integrity of swaps 

entered on or through the 

facilities of the swap execution 

facility, including the clearance 

and settlement of the swaps 

pursuant to section 2(h)(l) of the 

Act. 

§ 37 .701 Required clearing. 

Transactions executed on or 

through the swap execution 

facility that are required to be 

cleared under section 2(h)(l)(A) of 

the Act or are voluntarily cleared 

by the counterparties shall be 

cleared through a Commission

registered derivatives clearing 

organization, or a derivatives 

clearing organization that the 

Commission has determined is 

exempt from registration. 

§ 37 .702 General financial 

integrity. 

A swap execution facility shall 

provide for the financial integrity 

of its transactions: 

(a) By establishing minimum 

financial standards for its 

members, which shall, at a 

minimum, require that members 

qualify as an eligible contract 

participant as defined in section 

la(18) of the Act; 

(b) For transactions cleared by a 

derivatives clearing organization: 

(1) By ensuring that the swap 

execution facility has the capacity 

to route transactions to the 

derivatives clearing organization 

in a manner acceptable to the 

20 

derivatives clearing organization 

for purposes of clearing; and 

(2) By coordinating with each 

derivatives clearing organization 

to which it submits transactions 

for clearing, in the development 

of rules and procedures to 

facilitate prompt and efficient 

transaction processing in 

accordance with the requirements 

of§ 39.12(b)(7) of this chapter. 

§ 37.703 Monitoring for financial 

soundness. 

A swap execution facility shall 

monitor its members to ensure 

that they continue to qualify as 

eligible contract participants as 

defined in section la(18) of the 

Act. 

Subpart I-Emergency Authority 

§ 37 .800 Core Principle 8-

Emergency authority. 

The swap execution facility shall 

adopt rules to provide for the 

exercise of emergency authority, 

in consultation or cooperation 

with the Commission, as is 

necessary and appropriate, 

including the authority to 

liquidate or transfer open 

positions in any swap or to 

suspend or curtail trading in a 

swap. 

§ 37.801 Additional sources for 

compliance. 

A swap execution facility may 

refer to the guidance and/or 

acceptable practices in Appendix 
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B of this part to demonstrate to 

the Commission compliance with 

the requirements of§ 37.800. 

Subpart J-Timely Publication of 

Trading Information 

§ 37 .900 Core Principle 9-Timely 

publication of trading 

information. 

(a) In general. The swap execution 

facility shall make public timely 

information on price, trading 

volume, and other trading data on 

swaps to the extent prescribed by 

the Commission. 

(b) Capacity of swap execution 

facility. The swap execution 

facility shall be required to have 

the capacity to electronically 

capture and transmit trade 

information with respect to 

transactions executed on the 

facility. 

§ 37.901 General requirements. 

With respect to swaps traded on 

or through a swap execution 

facility, each swap execution 

facility shall: 

{a) Report specified swap data as 
provided under part 43 and part 
45 of this chapter; and 
(b) Meet the requirements of part 

16 of this chapter. 

Subpart K-Recordkeeping and 

Reporting 

§ 37.1000 Core Principle 10-

Recordkeeping and reporting. 

(a) In general. A swap execution 

facility shall: 

(1) Maintain records of all 

activities relating to the business 

of the facility, including a 

complete audit trail, in a form and 

manner acceptable to the 

Commission for a period of five 

years; 

(2) Report to the Commission, in a 

form and manner acceptable to 

the Commission, such information 

as the Commission determines to 

be necessary or appropriate for 

the Commission to perform the 

duties of the Commission under 

the Act; and 

(3) Keep any such records relating 
to swaps defined in section 
la(47){A)(v) of the Act open to 
inspection and examination by the 
Securities and Exchange 
Commission. 
(b) Requirements. The 

Commission shall adopt data 

collection and reporting 

requirements for swap execution 

facilities that are comparable to 

corresponding requirements for 

derivatives clearing organizations 

and swap data repositories. 

§ 37.1001 Recordkeeping. 

A swap execution facility shall 

maintain records of all activities 

relating to the business of the 

facility, in a form and manner 

acceptable to the Commission, for 

a period of at least five years. A 

swap execution facility shall 

maintain such records, including a 

complete audit trail for all swaps 
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executed on or subject to the 

rules of the swap execution 

facility, investigatory files, and 

disciplinary files, in accordance 

with the requirements of§ 1.31 

and part 45 of this chapter. 

Subpart L-Antitrust 

Considerations 

§ 37.1100 Core Principle 11-

Antitrust considerations. 

Unless necessary or appropriate 

to achieve the purposes of the 

Act, the swap execution facility 

shall not: 

(a) Adopt any rules or take any 
actions that result in any 
unreasonable restraint of trade; 
DC 

(b) Impose any material 

anticompetitive burden on trading 

or clearing. 

§ 37.1101 Additional sources for 

compliance. 

A swap execution facility may 

refer to the guidance and/or 

acceptable practices in Appendix 

B of this part to demonstrate to 

the Commission compliance with 

the requirements of§ 37.1100. 

Subpart M-Conflicts of Interest 

§ 37 .1200 Core Principle 12-

Conflicts of interest. 

The swap execution facility shall: 

(a) Establish and enforce rules to 

minimize conflicts of interest in its 

decision-making process; and 
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(b) Establish a process for 

resolving the conflicts of interest. 

Subpart N-Financial Resources 

§ 37 .1300 Core Principle 13-

Financial resources. 

(a) In general. The swap execution 

facility shall have adequate 

financial, operational, and 

managerial resources to discharge 

each responsibility of the swap 

execution facility. 

(b} Determination of resource 

adequacy. The financial resources 

of a swap execution facility shall 

be considered to be adequate if 

the value of the financial 

resources exceeds the total 

amount that would enable the 

swap execution facility to cover 

the operating costs of the swap 

execution facility for a one-year 

period, as calculated on a rolling 

basis. 

§ 37 .1301 General requirements. 

(a) A swap execution facility shall 

maintain financial resources 

sufficient to enable it to perform 

its functions in compliance with 

the core principles set forth in 

section Sh of the Act. 

(b) An entity that operates as both 

a swap execution facility and a 

derivatives clearing organization 

shall also comply with the 

financial resource requirements of 

§ 39.11 of this chapter. 

(c) Financial resources shall be 

considered sufficient if their value 

is at least equal to a total amount 

that would enable the swap 

execution facility to cover its 

operating costs for a period of at 

least one year, calculated on a 

rolling basis. 

§ 37.1302 Types of financial 

resources. 

Financial resources available to 

satisfy the requirements of§ 

37.1301 may include: 

(a) The swap execution facility's 

own capital, meaning its assets 

minus its liabilities calculated in 

accordance with U.S. generally 

accepted accounting principles; 

and 

(b) Any other financial resource 

deemed acceptable by the 

Commission. 

§ 37 .1303 Computation of 

projected operating costs to 

meet financial resource 

requirement. 

A swap execution facility shall, 

each fiscal quarter, make a 

reasonable calculation of its 

projected operating costs over a 

twelve-month period in order to 

determine the amount needed to 

meet the requirements of§ 

37.1301. The swap execution 

facility shall have reasonable 

dlscretion in determining the 

methodology used to compute 

such projected operating costs. 

The Commission may review the 

methodology and require changes 

as appropriate. 
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§ 37.1304 Valuation of financial 

resources. 

No less than each fiscal quarter, a 

swap execution facility shall 

compute the current market value 

of each financial resource used to 

meet its obligations under§ 

37 .1301. Reductions in value to 

reflect market and credit risk 

("haircuts") shall be applied as 

appropriate. 

§ 37 .1305 Liquidity of financial 

resources. 

The financial resources allocated 

by the swap execution facility to 

meet the requirements of§ 

37.1301 shall include 

unencumbered, liquid financial 

assets (i.e., cash and/or highly 

liquid securities) equal to at least 

six months' operating costs. If any 

portion of such financial resources 

is not sufficiently liquid, the swap 

execution facility may take into 

account a committed line of credit 

or similar facility for the purpose 

of meeting this requirement. 

§ 37.1306 Reporting to the 

Commission. 

(a) Each fiscal quarter, or at any 

time upon Commission request, a 

swap execution facility shal!: 

{1) Report to the Commission: 

(i) The amount of financial 

resources necessary to meet the 

requirements of§ 37.1301; and 

(ii) The value of each financial 

resource available, computed in 

accordance with the requirements 

of§ 37.1304; 
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(2) Provide the Commission with a 

financial statement, including the 

balance sheet, income statement, 

and statement of cash flows of 

the swap execution facility or of 

its parent company; 

(b) The calculations required by 

paragraph (a) of this section shall 

be made as of the last business 

day of the swap execution 

facility's fiscal quarter. 

(c) The swap execution facility 

shall provide the Commission 

with: 

(1) Sufficient documentation 

explaining the methodology used 

to compute its financial 

requirements under§ 37.1301; 

(2) Sufficient documentation 

explaining the basis for its 

determinations regarding the 

valuation and liquidity 

requirements set forth in §§ 

37.1304 and 37.1305; and 

(3) Copies of any agreements 

establishing or amending a credit 

facility, insurance coverage, or 

other arrangement evidencing or 

otherwise supporting the swap 

execution facility's conclusions. 

(d) The reports required by this 

section shall be filed not later 

than 40 calendar days after the 

end of the swap execution 

facility's first three fiscal quarters, 

and not later than 60 calendar 

days after the end of the swap 

execution facility's fourth fiscal 

quarter, or at such later time as 

the Commission may permit, in its 

discretion, upon request by the 

swap execution facility. 

§ 37.1307 Delegation of 

authority. 

(a) The Commission hereby 

delegates, until it orders 

otherwise, to the Director of the 

Division of Market Oversight or 

such other employee or 

employees as the Director may 

designate from time to time, 

authority to: 

(1) Determine whether a 

particular financial resource under 

§ 37.1302 may be used to satisfy 

the requirements of§ 37.1301; 

(2) Review and make changes to 

the methodology used to 

compute projected operating 

costs under§ 37.1303; 

(3) Request reports, in addition to 

fiscal quarter reports, under§ 

37.1306(a); and 

(4) Grant an extension of time to 

file fiscal quarter reports under§ 

37.1306(d). 

(b) The Director may submit to 

the Commission for its 

consideration any matter that has 

been delegated in this section. 

Nothing in this section prohibits 

the Commission, at its election, 

from exercising the authority 

delegated in this section. 

Subpart O-System Safeguards 

§ 37 .1400 Core Principle 14-

System safeguards. 

The swap execution facility shall: 

{a) Establish and maintain a 

program of risk analysis and 

oversight to identify and minimize 
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sources of operational risk, 

through the development of 

appropriate controls and 

procedures, and automated 

systems, that: 

(1) Are reliable and secure; and 

(2) Have adequate scalable 

capacity; 

(b) Establish and maintain 

emergency procedures, backup 

facilities, and a plan for disaster 

recovery that allow for: 

(1) The timely recovery and 

resumption of operations; and 

(2) The fulfillment of the 

responsibilities and obligations of 

the swap execution facility; and 

(c) Periodlcally conduct tests to 

verify that the backup resources 

of the swap execution facility are 

sufficient to ensure continued: 

(1) Order processing and trade 

matching; 

(2) Price reporting; 

(3) Market surveillance; and 

(4) Maintenance of a 

comprehensive and accurate 

audit trail. 

§ 37 .1401 Requirements. 

(a) A swap execution facility's 

program of risk analysis and 

oversight with respect to its 

operations and automated 

systems shall address each of the 

following categories of risk 

analysis and oversight: 

(1) Information security; 

(2) Business continuity-disaster 

recovery planning and resources; 

(3) Capacity and performance 

planning; 
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(4) Systems operations; 

(5) Systems development and 

quality assurance; and 

{6) Physical security and 

environmental controls. 

(b) A swap execution facility shall 

maintain a business continuity

disaster recovery plan and 

resources, emergency procedures, 

and backup facilities sufficient to 

enable timely recovery and 

resumption of its operations and 

resumption of its ongoing 

fulfillment of its responsibllitles 

and obligations as a swap 

execution facility following any 

disruption of its operations. Such 

responsibilities and obligations 

include, without limitation, order 

processing and trade matching; 

transmission of matched orders to 

a designated clearing organization 

for clearing, where appropriate; 

price reporting; market 

surveillance; and maintenance of 

a comprehensive audit trail. The 

swap execution facility's business 

continuity-disaster recovery plan 

and resources generally should 

enable resumption of trading and 

clearing of swaps executed on the 

swap execution facility during the 

next business day following the 

disruption. Swap execution 

facilities determined by the 

Commission to be critical financial 

markets pursuant to Appendix E 

to part 40 of this chapter are 

subject to more stringent 

requirements in this regard, set 

forth in§ 40.9 of this chapter. 

(c) A swap execution facility that 

is not determined by the 

Commission to be a critical 

financial market satisfies the 

requirement to be able to resume 

its operations and resume its 

ongoing fulfillment of its 

responsibilities and obligations 

during the next business day 

following any disruption of its 

operations by maintaining either: 

(1) Infrastructure and personnel 

resources of its own that are 

sufficient to ensure timely 

recovery and resumption of its 

operations and resumption of its 

ongoing fulfillment of its 

responsibilities and obligations as 

a swap execution facility following 

any disruption of its operations; 

oc 

(2) Contractual arrangements with 

other swap execution facilities or 

disaster recovery service 

providers, as appropriate, that are 

sufficient to ensure continued 

trading and clearing of swaps 

executed on the swap execution 

facility, and ongoing fulfillment of 

a!! of the swap execution facility's 

responsibilities and obligations 

with respect to such swaps, in the 

event that a disruption renders 

the swap execution facility 

temporarily or permanently 

unable to satisfy this requirement 

on its own behalf. 

(d} A swap execution facility shall 

notify Commission staff promptly 

of all: 

(1) Electronic trading halts and 

material system malfunctions; 
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(2) Cyber security incidents or 

targeted threats that actually or 

potentially jeopardize automated 

system operation, reliability, 

security, or capacity; and 

(3) Activations of the swap 

execution facility's business 

continuity-disaster recovery plan. 

(e) A swap execution faciJity shall 

provide Commission staff timely 

advance notice of all material: 

(1) Planned changes to automated 

systems that may impact the 

reliability, security, or adequate 

scalable capacity of such systems; 

aad 

{2) Planned changes to the swap 

execution facility's program of risk 

analysis and oversight. 

(f) A swap execution facility sha!! 

provide to the Commission, upon 

request, current copies of its 

business continuity-disaster 

recovery plan and other 

emergency procedures, its 

assessments of its operational 

risks, and other documents 

requested by Commission staff for 

the purpose of maintaining a 

current profile of the swap 

execution facility's automated 

systems. 

(g) A swap execution facility shall 

conduct regular, periodic, 

objective testing and review of its 

automated systems to ensure that 

they are reliable, secure, and have 

adequate scalable capacity. A 

swap execution facility shall also 

conduct regular, periodic testing 

and review of its business 

continuity-disaster recovery 
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capabilities. Pursuant to Core 

Principle 10 under section Sh of 

the Act {Recordkeeping and 

Reporting) and§§ 37.1000 

through 37.1001, the swap 

execution facility shall keep 

records of all such tests, and make 

all test results available to the 

Commission upon request. 

(h) Part 40 of this chapter governs 

the obligations of those registered 

entities that the Commission has 

determined to be critical financial 

markets, with respect to 

maintenance and geographic 

dispersal of disaster recovery 

resources sufficient to meet a 

same-day recovery time objective 

in the event of a wide-scale 

disruption. Section 40.9 

establishes the requirements for 

core principle compliance in that 

respect. 

Subpart P-Designation of Chief 

Compliance Officer 

§ 37 .1500 Core Principle 15-

Designation of chief compliance 

officer. 

(a) In general. Each swap 

execution facility shall designate 

an individual to serve as a chief 

compliance officer. 

{b) Duties. The chief compliance 

officer shall: 

(1) Report directly to the board or 

to the senior officer of the facility; 

(2) Review comp!iance with the 

core principles in this subsection; 

(3) In consultation with the board 

of the facility, a body performing a 

function similar to that of a board, 

or the senior officer of the facility, 

resolve any conflicts of interest 

that may arise; 

(4) Be responsible for establishing 

and administering the policies and 

procedures required to be 

established pursuant to this 

section; 

(5) Ensure compliance with the 

Act and the rules and regulations 

issued under the Act, including 

rules prescribed by the 

Commission pursuant to section 

Sh of the Act; and 

(6) Establish procedures for the 

remediation of noncompliance 

issues found during compliance 

office reviews, look backs, internal 

or extern at audit findings, self

reported errors, or through 

validated complaints. 

(c) Requirements for procedures. 

In establishing procedures under 

paragraph (b)(6) of this section, 

the chief compliance officer shall 

design the procedures to establish 

the handling, management 

response, remediation, retesting, 

and closing of noncompliance 

issues. 

{d) Annual reports-

(1) In general. In accordance with 

rules prescribed by the 

Commission, the chief compliance 

officer shall annually prepare and 

sign a report that contains a 

description of: 

(i) The compliance of the swap 

execution facility with the Act; 

aad 
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(ii) The policies and procedures, 

including the code of ethics and 

conflict of interest policies, of the 

swap execution facility. 

(2) Requirements. The chief 

compliance officer shall: 

{i) Submit each report described 

in paragraph (d)(l) of this section 

with the appropriate financial 

report of the swap execution 

facility that is required to be 

submitted to the Commission 

pursuant to section Sh of the Act; 

aad 

(ii) Include in the report a 

certification that, under penalty of 

law, the report is accurate and 

complete. 

§ 37.1501 Chief compliance 

officer. 

(a) Definition of board of 

directors. For purposes of this 

part, the term "board of 

directors" means the board of 

directors of a swap execution 

facility, or for those swap 

execution facilities whose 

organizational structure does not 

include a board of directors, a 

body performing a function 

similar to a board of directors. 

(b) Designation and qualifications 

of chief compliance officer-

(1) Chief compliance officer 

required. Each swap execution 

facility shall establish the position 

of chief compliance officer and 

designate an individual to serve in 

that capacity. 

(i) The position of chief 

compliance officer shall carry with 
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it the authority and resources to 

develop and enforce policies and 

procedures necessary to fulfill the 

duties set forth for chief 

compliance officers in the Act and 

Commission regulations. 

(ii) The chief compliance officer 

shall have supervisory authority 

over all staff acting at the 

direction of the chief compliance 

officer. 

{2) Qualifications of chief 

compliance officer. The individual 

designated to serve as chief 

compliance officer shall have the 

background and skills appropriate 

forfulfilling the responsibilities of 

the position. No individual 

disqualified from registration 

pursuant to sections 8a(2) or 8a(3) 

of the Act may serve as a chief 

compliance officer. 

(cl Appointment, supervision, and 

removal of chief compliance 

office-

(1) Appointment and 

compensation of chief compliance 

officer. 

(i) A swap execution facility's chief 

compliance officer shall be 

appointed by its board of 

directors or senior officer. A swap 

execution facility shall notify the 

Commission within two business 

days of appointing any new chief 

compliance officer, whether 

interim or permanent. 

(ii) The board of directors or the 

senior officer shall approve the 

compensation of the chief 

compliance officer. 

(iii) The chief compliance officer 

shall meet with the board of 

directors at least annually and the 

regulatory oversight committee at 

least quarterly. 

(iv) The chief compliance officer 

shall provide any information 

regarding the swap execution 

facility's self-regulatory program 

that is requested by the board of 

directors or the regulatory 

oversight committee. 

(2) Supervision of chief 

compliance officer. A swap 

execution facility's chief 

compliance officer shall report 

directly to the board of directors 

or to the senior officer of the 

swap execution facility, at the 

swap execution facility's 

discretion. 

(3) Removal of chief compliance 

officer. 

(i) Removal of a swap execution 

facility's chief compliance officer 

shall require the approval of a 

majority of the swap execution 

facility's board of directors. If the 

swap execution facility does not 

have a board of directors, then 

the chief compliance officer may 

be removed by the senior officer 

of the swap execution facility. 

{ii) The swap execution facility 

shall notify the Commission of 

such removal within two business 

days. 

{d) Duties of chief compliance 

officer. The chief compliance 

officer's duties shall include, but 

are not limited to, the following: 
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(1) Overseeing and reviewing the 

swap execution facility's 

compliance with section Sh of the 

Act and any related rules adopted 

by the Commission; 

(2) In consultation with the board 

of directors, a body performing a 

function similar to the board of 

directors, or the senior officer of 

the swap execution facility, 

resolving any conflicts of interest 

that may arise, including: 

(i) Conflicts between business 

considerations and compliance 

requirements; 

(ii) Conflicts between business 

considerations and the 

requirement that the swap 

execution facility provide fair, 

open, and impartial access as set 

forth in§ 37.202; and; 

{iii) Conflicts between a swap 

execution facility's management 

and members of the board of 

directors; 

{3) Establishing and administering 

written policies and procedures 

reasonably designed to prevent 

violations of the Act and the rules 

of the Commission; 

(4) Taking reasonable steps to 

ensure compliance with the Act 

and the rules of the Commission; 

(5) Establishing procedures for the 

remediation of noncompliance 

issues identified by the chief 

compliance officer through a 

compliance office review, look

back, internal or external audit 

finding, self-reported error, or 

validated complaint; 
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(6) Establishing and following 

appropriate procedures for the 

handling, management response, 

remediation, retesting, and 

closing of noncompliance issues; 

{7) Establishing and administering 

a compliance manual designed to 

promote compliance with the 

applicable laws, rules, and 

regulations and a written code of 

ethics designed to prevent ethical 

violations and to promote honesty 

and ethical conduct; 

(8) Supervising the swap 

execution facility's self-regulatory 

program with respect to trade 

practice surveillance; market 

surveillance; real-time market 

monitoring; compliance with audit 

trail requirements; enforcement 

and disciplinary proceedings; 

audits, examinations, and other 

regulatory responsibilities with 

respect to members and market 

participants (including ensuring 

compliance with, if applicable, 

financial integrity, financial 

reporting, sales practice, 

recordkeeping, and other 

requirements); and 

(9) Supervising the effectiveness 

and sufficiency of any regulatory 

services provided to the swap 

execution facility by a regulatory 

service provider in accordance 

with § 37 .204. 

(e) Preparation of annual 

compliance report. The chief 

compliance officer shall, not Jess 

than annually, prepare and sign 

an annual compliance report that, 

at a minimum, contains the 

following information covering 

the time period since the date on 

which the swap execution facility 

became registered with the 

Commission or since the end of 

the period covered by a 

previously filed annual 

compliance report, as applicable: 

(1) A description of the swap 

execution facility's written policies 

and procedures, including the 

code of ethics and conflict of 

interest policies; 

(2) A review of applicable 

Commission regulations and each 

subsection and core principle of 

section Sh of the Act, that, with 

respect to each: 

(i) Identifies the policies and 

procedures that are designed to 

ensure compliance with each 

subsection and core principle, 

including each duty specified in 

section Sh(f)(lS)(B) of the Act; 

{ii) Provides a self-assessment as 

to the effectiveness of these 

policies and procedures; and 

(iii) Discusses areas for 

improvement and recommends 

potential or prospective changes 

or improvements to its 

compliance program and 

resources; 

(3) A list of any material changes 

to compliance policies and 

procedures since the last annual 

compliance report; 

(4) A description of the financial, 

managerial, and operational 

resources set aside for compliance 

with respect to the Act and 

Commission regulations, including 
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a description of the swap 

execution facility's self-regulatory 

program's staffing and structure, a 

catalogue of investigations and 

dlsciplinary actions taken since 

the last annual compliance report, 

and a review of the performance 

of disciplinary committees and 

panels; 

(5) A description of any material 

compliance matters, including 

noncompliance issues identified 

through a compliance office 

review, look-back, internal or 

external audit finding, self

reported error, or validated 

complaint, and an explanation of 

how they were resolved; and 

(6) A certification by the chief 

compliance officer that, to the 

best of his or her knowledge and 

reasonable belief, and under 

penalty of law, the annual 

compliance report is accurate and 

complete. 

(f) Submission of annual 

compliance report. 

(1) Prior to submission to the 

Commission, the chief compliance 

officer shall provide the annual 

compliance report to the board of 

directors of the swap execution 

facility for its review. If the swap 

execution facility does not have a 

board of directors, then the 

annual compliance report shall be 

provided to the senior officer for 

his or her review. Members of the 

board of directors and the senior 

officer shall not require the chief 

compliance officer to make any 

changes to the report. Submission 
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of the report to the boa rd of 

directors or the senior officer, and 

any subsequent discussion of the 

report, shall be recorded in board 

minutes or a similar written 

record, as evidence of compliance 

with this requirement. 

(2) The annual compliance report 

shall be submitted electronically 

to the Commission not later than 

60 calendar days after the end of 

the swap execution facility's fiscal 

year, concurrently with the filing 

of the fourth fiscal quarter 

financial report pursuant to§ 

37.1306. 

(3) Promptly upon discovery of 

any material error or omission 

made in a previously filed annual 

compliance report, the chief 

compliance officer shall file an 

amendment with the Commission 

to correct the material error or 

omission. An amendment shall 

contain the certification required 

under paragraph (e)(6} of this 

section. 

(4) A swap execution facility may 

request from the Commission an 

extension of time to file its annual 

compliance report based on 

substantial, undue hardship. 

Extensions of the filing deadline 

may be granted at the discretion 

of the Commission. 

(g) Recordkeeping. 

(1) The swap execution facility 

shall maintain: 

(i) A copy of the written policies 

and procedures, including the 

code of ethics and conflicts of 

interest policies adopted in 

furtherance of compliance with 

the Act and Commission 

regulations; 

{ii) Copies of all materials created 

in furtherance of the chief 

compliance officer's duties listed 

in paragraphs (d)(8) and (d)(9) of 

this section, including records of 

any investigations or disciplinary 

actions taken by the swap 

execution facility; 

(iii) Copies of all materials, 

including written reports provided 

to the board of directors or senior 

officer in connection with the 

review of the annual compliance 

report under paragraph (f)(l) of 

this section and the board 

minutes or a similar written 

record that documents the review 

of the annual compliance report 

by the board of directors or senior 

officer; and 

(iv) Any records relevant to the 

swap execution facility's annual 

compliance report, including, but 

not limited to, work papers and 

other documents that form the 

basis of the report, and 

memoranda, correspondence, 

other documents, and records 

that are 

(A) Created, sent, or received in 

connection with the annual 

compliance report and 

(B} Contain conclusions, opinions, 

analyses, or financial data related 

to the annual compliance report. 

(2) The swap execution facility 

shall maintain records in 

accordance with§ 1.31 and part 

45 of this chapter. 
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(h) Delegation of authority. The 

Commission hereby delegates, 

until it orders otherwise, to the 

Director of the Division of Market 

Oversight or such other employee 

or employees as the Director may 

designate from time to time, 

authority to grant or deny a swap 

execution facility's request for an 

extension of time to file its annual 

compliance report under 

paragraph (f}(4) of this section. 

MAT Rules for DCMs 

§ 38.11 Trade execution 

compliance schedule. 

(a) A 5--Wi!frtransaction involving a 

stand-alone swap or a package 

transaction as defined in§ 37.9 of 

this chapter shall be subject to the 

requirements of section 2(h}(8) of 

the Act upon the later of: 

(1) The applicable deadline 

established under the compliance 

schedule provided under§ 

50.25{b) of this chapter; or 

(2) Thirty days after the available

to-trade determination 

submission or certification for 

that £W,3-f3Stand-alone swap or 

package transaction as defined in 

§ 37.9 of this chapter is, 

respectively, deemed approved 

under§ 40.5 of this chapter or 

deemed certified under§ 40.6 of 

this chapter. 

(b) Nothing in this section shall 

prohibit any counterparty from 

complying voluntarily with the 

requirements of section 2(h)(8) of 
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the Act sooner than as provided in 

paragraph (a) of this section. 

§ 38.12 Process for a designated 

contract market to make a swap 

available to trade. 

(a)(l) Required submission. A 

designated contract market that 

makes a SWili3:Stand-alone swap or 

a package transaction as defined 

in§ 37.9 of this chapter available 

to trade in accordance with 

paragraph (b) of this section, shall 

submit to the Commission its 

determination with respect to 

such swap as a rule, as that term 

is defined by§ 40.1 of this 

chapter, pursuant to the 

procedures under part 40 of this 

chapter. 

{i) Public Comment. The 

Commission shall provide a public 

comment period after each 

submission by a designated 

contract market pursuant to this 

paragraph. The Commission shall 

publish a notice of the public 

comment period on the 

Commission Web site. Comments 

from the public shall be submitted 

as specified in that notice. 

(2) Listing requirement. A 

designated contract market that 

makes a -5Waj3Stand-alone swap or 

a package transaction as defined 

in§ 37.9 of this chapter available 

to trade must demonstrate that it 

lists or offers that 5--Waf}Stand

alone swap or package 

transaction for trading on its 

trading system or platform. 

(b) Factors to consider. To make a 

stand-alone swap or a package 

transaction as defined in§ 37.9 of 

this chapter available to trade, for 

purposes of section 2(h){8) of the 

Act, a designated contract market 

shall consider, as appropriate, the 

following factors with respect to 

such 5-Wa-fE-Stand-alone swap or 

package transaction: 

(1) Whether there are ready and 

willing buyers and sellers; 

(2) The frequency or size of 

transactions; 

(3) The trading volume; 

(4) The number and types of 

market participants; 

(5) The bid/ask spread; or 

(6) The usual number of resting 

firm or indicative bids and offers. 

{c) Applicability. 

(1) Upon a determination that a 

stand-alone swap or package 

transaction as defined in§ 37.9 of 

this chapter is available to trade 

on any designated contract 

market or swap execution facility 

pursuant to pa rt 40 of this 

chapter, all other designated 

contract markets and swap 

execution facilities shall comply 

with the reE]uirements 

efCommission's regulations 

promulgated pursuant to section 

2(h)(8)(A) of the Act in listing or 

offering such swap for trading. 

{d) Removal-

(1) Determination. The 

Commission may issue an order to 

suspend the trade execution 

requirement in section 2(hl{8) of 

the Act for anya determination 
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t-hat-a stand-alone swap_Q[ 

package transaction as defined in 

§ 37.9 of this chapter that is no 

longer available to trade ~A

determining that oo if none of the 

factors described in paragraph {bl 

of this section support a 

determination that the 

transaction is made available to 

trade.swap el.ecution facility or 

designated contract marl,et lists 

such swap for trading. The 

Commission's determination shall 

be based on either: 

(i) Its annual review and 

assessment of each stand-alone 

swap or package transaction that 

has been made available to trade 

on any designated contract 

market pursuant to part 40 of this 

chapter and that is among the 

lowest ten percent of the least 

actively traded on any swap 

execution facility or designated 

contract market· or 

{ii} Its review and assessment 

upon notice of de-listing 

submissions from at least two 

designated contract markets or 

swap execution facilities pursuant 

to§ 40.6 of this chapter. 

(2) Delegation of Authority. 

(i) The Commission hereby 

delegates, until it orders 

otherwise, to the Director of the 

Division of Market Oversight or 

such other employee or 

employees as the Director may 

designate from time to time, the 

authority to issue a determination 

that a stand-alone swap or a 

package transaction as defined in 
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§ 37.9 of this chapter ls no longer 

available to trade. 

(ii) Public Comment. The 

Commission shall provide a public 

comment period for each 

determination that a stand-alone 

swap or a package transaction is 

no longer available to trade. The 

Commission shall publish a notice 

of the public comment period on 

the Commission Web site. 

Comments from the public shall 

be submitted as specified in that 

notice. 

(iii} The Director may submit to 

the Commission for its 

consideration any matter that has 

been delegated in this section. 

Nothing in this section prohibits 

the Commission, at its election, 

from exercising the authority 

delegated in this section. 

Part 38 - Designated Contract 

Markets, Subpart C- Compliance 

With Rules 

§ 38.150 Core Principle 2. 

(a) In general. The board of 

trade shall establish, 

monitor, and enforce 

compliance with the rules 

of the contract market, 

including: 

(1) Access requirements; 

R-}-The terms and 

ill_ 

conditions of any 

contracts to be traded 

on the contract 

market; a-Rfl. 

Lll_Rules prohibiting 

abusive trade 

practices on the 

contract market· and 

{-J--}{4) Rules providing 

that any trade that is 

executed on or 

subject to the rules of 

the contract market 

that is intended to be 

submitted to a 

derivatives clearing 

organization for 

clearing 

contemporaneously 

with execution that is 

rejected from clearing 

by such derivatives 

clearing organization 

is void ab initio with 

no liability incurred 

between the parties 

to such trade in 

respect of such trade. 

(b) Capacity of contract 

market. The board of 

trade shall have the 

capacity to detect, 

investigate, and apply 

appropriate sanctions to 

any person that violates 

any rule of the contract 

market. 

(c) Requirement of rules. The 

rules of the contract 

market shall provide the 

board of trade with the 

ability and authority to 

obtain any necessary 

information to perform 

any function described in 

this section, including the 
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capacity to carry out such 

international information

sharing agreements, as 

the Commission may 

require. 

STP Rules 

§ 1.73 Clearing futures 

commission merchant risk 

management. 

(a) Each futures commission 

merchant that is a clearing 

member of a derivatives clearing 

organization shall: 
(1) Establish risk-based limits in 

the proprietary account and in 

each customer account based on 

position size, order size, margin 

requirements, or similar factors; 

(2) Screen orders for compliance 
with the risk-based limits in 

accordance with the following: 
(i) When a clearing futures 

commission merchant provides 

electronic market access or 

accepts orders for automated 

execution, it shall use automated 

means to screen orders for 

compliance with the limits; 
(ii) When a clearing futures 

commission merchant accepts 

orders for non-automated 

execution, it shall establish and 

maintain systems of risk controls 
reasonably designed to ensure 

compliance with the limits; 

(iii) When a clearing futures 

commission merchant accepts 

transactions that were executed 

bilaterally and then submitted for 

clearing, it shall establish and 
maintain systems of risk 

management controls reasonably 

designed to ensure compliance 

with the limits; 
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(iv) When a firm executes an 

order on behalf of a customer but 
gives it up to a not her firm for 
clearing, 
(A) The clearing futures 
commission merchant shall 
establish risk-based limits for the 
customer, and enter into an 
agreement in advance with the 
executing firm that requires the 
executing firm to screen orders 
for compliance with those limits in 
accordance with paragraph 
(a)(2)(i) or (ii) as applicable; and 
(B) The clearing futures 

commission merchant shall 
establish and maintain systems of 
risk management controls 
reasonably designed to ensure 
compliance with the limits. 
(v) When an account manager 

bunches orders on behalf of 
multiple customers for execution 
as a block and post-trade 
allocation to individual accounts 

for clearing: 
(A) The futures commission 
merchant that initially clears the 
block shall establish risk-based 
limits for the block account and 
screen the order in accordance 
with paragraph (a)(2)(i) or (ii) as 
applicable; 
(B) The futures commission 
merchants that clear the allocated 
trades on behalf of customers 
shall establish risk-based limits for 
each customer and enter into an 
agreement in advance with the 
account manager that requires 
the account manager to screen 
orders for compliance with those 
limits; and 
(C) The futures commission 
merchants that clear the allocated 
trades on behalf of customers 
shall establish and maintain 
systems of risk management 

controls reasonably designed to 
ensure compliance with the limits. 
(vi) (A) When a futures 
commission merchant that is a 
clearing member of a derivatives 
clearing organization screens an 
order in accordance with 
paragraph (a)(2)(j) or {ii) as 
applicable and such order falls 
within the futures commission 
merchant's pre-execution risk
based limits then the order shall 
be deemed accepted for clearing 
by the futures commission 
merchant and thereby subject to 
a guarantee by such futures 
commission merchant upon 
executiow and 
{Bl A futures commission 
merchant that is a clearing 
member of a derivatives clearing 
organization may not reject a 
trade screened in accordance with 
paragraph (al(2)(i) or (ii). as 
applicable, that falls within the 
futures commission merchant's 
pre-execution risk-based limits. 
(3) Monitor for adherence to the 
risk-based limits intra-day and 
overnight; 
(4) Conduct stress tests under 
extreme but plausible conditions 
of all positions in the proprietary 
account and in each customer 
account that could pose material 
risk to the futures commission 
merchant at least once per week; 
(SJ Evaluate its ability to meet 
initial margin requirements at 
least once per week; 
(6) Evaluate its ability to meet 
variation margin requirements in 
cash at least once per week; 
(7) Evaluate its ability to liquidate, 
in an orderly manner, the 

positions in the proprietary and 
customer accounts and estimate 
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the cost of the liquidation at !east 
once per quarter; and 
(8) Test all lines of credit at least 
once per year. 
(b) Each futures commission 

merchant that is a clearing 
member of a derivatives clearing 
organization shall: 
(1) Establish written procedures 
to comply with this regulation; 
and 

(2) Keep full, complete, and 
systematic records documenting 
its compliance with this 
regulation. 
(3) All records required to be 
maintained pursuant to these 
regulations shall be maintained in 
accordance with Commission 
Regulation 1.31 (17 CFR 1.31) and 
shall be made available promptly 
upon request to representatives 
of the Commission and to 
representatives of applicable 
prudential regulators. 

§ 1.74 Futures commission 
merchant acceptance for 
clearing. 
(a) Each futures commission 
merchant that is a clearing 
member of a derivatives clearing 
organization shall coordinate with 
each derivatives clearing 
organization on which it clears to 
establish systems that enable the 
futures commission merchant, or 
the derivatives clearing 
organization acting on its behalf, 
to accept or reject each trade 
submitted to the derivatives 
clearing organization for clearing 
by or for the futures commission 
merchant or a customer of the 
futures commission merchant as 
quickly as would be. 
technologically practicab!e if fully 
automated systems were used 
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and in any event within 60 

seconds after submission to the 

futures commission merchant for 

acceptance; and 
(bl Each futures commission 

merchant that is a clearing 

member of a derivatives clearing 

organization shall accept or reject 

each trade submitted by or for it 

or its customers as quickly as 

would be technologically 

practicable if fully automated 

systems were used and in any 
event within 60 seconds after 

submission to the futures 

commission merchant for 

acceptance; a clearing futures 

commission merchant may meet 

this requirement by: 
(1) Establishing systems to pre

screen orders for compliance with 

criteria specified by the clearing 

futures commission merchant; 

(2) Establishing systems that 

authorize a derivatives clearing 

organization to accept or reject on 

its behalf trades that meet, or fail 

to meet, criteria specified by the 

clearing futures commission 
merchant; or 

(3) Establishing systems that 

enable the clearing futures 

commission merchant to 

communicate to the derivatives 
clearing organization acceptance 

or rejection of each trade as 

quickly as would be 

technologically practicable if fully 

automated systems were used. 

§ 39.12 Participant and product 

eligibility. 
(a} Participant eligibility. A 

derivatives clearing organization 

shall establish appropriate 

admission and continuing 

participation requirements for 

clearing members of the 

derivatives clearing organization 

that are objective, publicly 

disclosed, and risk-based. 

(1) Fair and open access for 

participation. The participation 

requirements shall permit fair and 

open access; 

(i) A derivatives clearing 

organization shall not adopt 

restrictive clearing member 

standards if less restrictive 

requirements that achieve the 

same objective and that would 

not materially increase risk to the 

derivatives clearing organization 

or clearing members could be 

adopted; 

(ii) A derivatives clearing 

organization shall allow all market 

participants who satisfy 

participation requirements to 

become clearing members; 

(iii) A derivatives clearing 

organization shall not exclude or 

limit clearing membership of 

certain types of market 

participants unless the derivatives 

clearing organization can 

demonstrate that the restriction is 

necessary to address credit risk or 

deficiencies in the participants' 

operational capabilities that 

would prevent them from fulfilling 

their obligations as clearing 

members. 

(iv) A derivatives clearing 

organization shall not require that 

clearing members be swap 

dealers. 

(v) A derivatives clearing 

organization shall not require that 

32 

clearing members maintain a 

swap portfolio of any particular 

size, or that clearing members 

meet a swap transaction volume 

threshold. 

{vi) No derivatives clearing 

organization shall require as a 

condition of accepting a swap for 

clearing that a futures commission 

merchant enter into an 

arrangement with a customer 

that: 

(A) Discloses to the futures 

commission merchant or any 

swap dealer or major swap 

participant the identity of a 

customer's original executing 

counterparty; 

(B) Limits the number of 

counterparties with whom a 

customer may enter into trades; 

(C) Restricts the size of the 

position a customer may take 

with any individual counterparty, 

apart from an overall limit for all 

positions held by the customer at 

the futures commission merchant; 

{D) Impairs a customer's access to 

execution of a trade on terms that 

have a reasonable relationship to 

the best terms available; or 

(E) Prevents compliance with the 

time frames set forth in§ 1.74(b), 

§ 23.610(b), m § 39.12(b)(7) of 

this chapter. 

(2) Financial resources. 

(i) The participation requirements 

shal! require clearing members to 

have access to sufficient financial 

resources to meet obligations 

arising from participation in the 

derivatives clearing organization 
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in extreme but plausible market 

conditions. A derivatives clearing 

organization may permit such 

financial resources to include, 

without !imitation, a clearing 

member's capital, a guarantee 

from the clearing member's 

parent, or a credit facility funding 

arrangement. For purposes of this 

paragraph, "capital" means 

adjusted net capital as defined in 

§ 1.17 of this chapter, for futures 

commission merchants, and net 

capital as defined in§ 240.15c3-1 

of this title, for broker-dealers, or 

any similar risk adjusted capital 

calculation for all other clearing 

members. 

(ii) The participation requirements 

shall set forth capital 

requirements that are based on 

objective, transparent, and 

commonly accepted standards 

that appropriately match capital 

to risk. Capital requirements shall 

be scalable to the risks posed by 

clearing members. 

(iii) A derivatives clearing 

organization shall not set a 

minimum capita! requirement of 

more than $50 million for any 

person that seeks to become a 

clearing member in order to clear 

swaps. 

(3) Operational requirements. The 

participation requirements shall 

require clearing members to have 

adequate operational capacity to 

meet obligations arising from 

participation in the derivatives 

clearing organization. The 

requirements shall include, but 

are not limited to: the ability to 

process expected volumes and 

values of transactions cleared by a 

clearing member within required 

time frames, including at peak 

times and on peak days; the 

ability to fulfill collateral, 

payment, and delivery obligations 

imposed by the derivatives 

clearing organization; and the 

ability to participate in default 

management activities under the 

rules of the derivatives clearing 

organization and in accordance 

with§ 39.16 of this part. 

(4) Monitoring. A derivatives 

clearing organization shall 

establish and implement 

procedures to verify, on an 

ongoing basis, the compliance of 

each clearing member with each 

participation requirement of the 

derivatives clearing organization. 

(5) Reporting. 

(i) A derivatives clearing 

organization shall require all 

clearing members, including non

futures commission merchants, to 

provide to the derivatives clearing 

organization periodic financial 

reports that contain any financial 

information that the derivatives 

clearing organization determines 

is necessary to assess whether 

participation requirements are 

being met on an ongoing basis. 

(A) A derivatives clearing 

organization shall require clearing 

members that are futures 

commission merchants to provide 

the financial reports that are 

specified in§ 1.10 of this chapter 
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to the derivatives clearing 

organization. 

(B) A derivatives clearing 

organization shall require clearing 

members that are not futures 

commission merchants to make 

the periodic financial reports 

provided pursuant to paragraph 

(a)(S)(i) of this section available to 

the Commission upon the 

Commission's request or, in lieu of 

imposing this requirement, a 

derivatives clearing organization 

may provide such financial reports 

directly to the Commission upon 

the Commission's request. 

(ii) A derivatives clearing 

organization shall adopt rules that 

require clearing members to 

provide to the derivatives clearing 

organization, in a timely manner, 

information that concerns any 

financial or business 

developments that may materially 

affect the clearing members' 

ability to continue to comply with 

participation requirements. 

(6) Enforcement. A derivatives 

clearing organization shall have 

the ability to enforce compliance 

with its participation 

requirements and shall establish 

procedures for the suspension 

and orderly removal of clearing 

members that no longer meet the 

requirements. 

(b) Product eligibility. 

(1) A derivatives clearing 

organization shall establish 

appropriate requirements for 

determining the eligibility of 

agreements, contracts, or 
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transactions submitted to the 

derivatives clearing organization 

for clearing, taking into account 

the derivatives clearing 

organization's ability to manage 

the risks associated with such 

agreements, contracts, or 

transactions. Factors to be 

considered in determining 

product eligibility include, but are 

not limited to: 

{i) Trading volume; 

{ii) Liquidity; 

{iii) Availability of reliable prices; 

{iv) Ability of market participants 

to use portfolio compression with 

respect to a particular swap 

product; 

(v) Ability of the derivatives 

clearing organization and clearing 

members to gain access to the 

relevant market for purposes of 

creating, liquidating, transferring, 

auctioning, and/or allocating 

positions; 

(vi) Ability of the derivatives 

clearing organization to measure 

risk for purposes of setting margin 

requirements; and 

(vii) Operational capacity of the 

derivatives clearing organization 

and clearing members to address 

any unusual risk characteristics of 

a product. 

(2) A derivatives clearing 

organization shall adopt rules 

providing that all swaps with the 

same terms and conditions, as 

defined by product specificatlons 

established under derivatives 

clearing organization rules, 

submitted to the derivatives 

clearing organization for clearing 

are economically equivalent 

within the derivatives clearing 

organization and may be offset 

with each other within the 

derivatives clearing organization. 

(3) A derivatives clearing 

organization shall provide for non

discriminatory clearing of a swap 

executed bilaterally or on or 

subject to the rules of an 

unaffiliated swap execution 

facility or designated contract 

market. 

(4) A derivatives clearing 

organization shall not require that 

one of the original executing 

parties be a clearing member in 

order for a product to be eligible 

for clearing. 

(S) A derivatives clearing 

organization shall select product 

unit sizes and other terms and 

conditions that maximize liquidity, 

facilitate transparency in pricing, 

promote open access, and allow 

for effective risk management. To 

the extent appropriate to further 

these objectives, a derivatives 

clearing organization shall select 

product units for clearing 

purposes that are smaller than 

the product units in which trades 

submitted for clearing were 

executed. 

{6) A derivatives clearing 

organization that clears swaps 

shall have rules providing that, 

upon acceptance of a swap by the 

derivatives clearing organization 

for clearing: 
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(i) The original swap is 

extinguished; 

(ii) The original swap is replaced 

by an equal and opposite swap 

between the derivatives clearing 

organization and each clearing 

member acting as principal for a 

house trade or acting as agent for 

a customer trade; 

(iii) All terms of a cleared swap 

must conform to product 

specifications established under 

derivatives clearing organization 

rules; and 

(jv) If a swap is cleared by a 

clearing member on behalf of a 

customer, all terms of the swap, 

as carried in the customer 

account on the books of the 

clearing member, must conform 

to the terms of the cleared swap 

established under the derivatives 

clearing organization's rules. 

(7) Time frame for clearing. 

(i) Coordination with markets and 

clearing members. 
(A} Each derivatives clearing 

organization shall coordinate with 
each designated contract market 

and swap execution facility that 

lists for trading a product that is 

cleared by the derivatives clearing 

organization in developing rules 
and procedures to facilitate 

prompt, efficient, and accurate 

processing of all transactions 

submitted to the derivatives 

clearing organization for clearing. 

(B} Each derivatives clearing 
organization shall coordinate with 

each clearing member that is a 

futures commission merchant, 

swap dealer, or major swap 

participant to establish systems 
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that enable the clearing member, 
or the derivatives clearing 
organization acting on its behalf, 
to accept or reject each trade 
submitted to the derivatives 
clearing organization for clearing 
by or for the clearing member or a 
customer of the clearing member 
as quickly as would be 
technologically practicable if fully 

automated systems were used 
and in any event within 10 
seconds after submission to the 
derivatives clearing organization 
for clearing. 
(ii) Transactions executed 
competitively on or subject to the 
rules of a designated contract 
market or swap execution facility. 
A derivatives clearing organization 
shall have rules that provide that 
the derivatives clearing 
organization will accept or reject 
for clearing as quickly after 
execution as would be 
technologically practicable if fully 
automated systems were used 
and in any event within 10 
seconds after submission to the 
derivatives clearing organization 

for clearing, all contracts that are 
listed for clearing by the 
derivatives clearing organization 
and are executed competitively 
on or subject to the rules of a 
designated contract market or a 
swap execution facility. The 
derivatives clearing organization 
shall accept all trades: 
(A) For which the executing 
parties have clearing 
arrangements in place with 
clearing members of the 
derivatives clearing organization; 
(B) For which the executing 

parties identify the derivatives 
clearing organization as the 
intended clearinghouse; and 

(C) That satisfy the criteria of the 
derivatives clearing organization, 
including but not limited to 
applicable risk filters; provided 
that such criteria are non

discriminatory across trading 
venues and are applied as quickly 
as would be technologically 
practicable if fully automated 
systems were used. 
(D) Any trade that is executed on 

or subject to the rules of a swap 
execution facility that is intended 
to be submitted to a derivatives 
clearing organization for clearing 
contemporaneously with 
execution that is rejected from 
clearing by such derivatives 
clearing organization is void ob 

initio with no liability incurred 
between the parties to such trade 
in respect of such trade. 
(iii) Swaps not executed on or 

subject to the rules of a 

designated contract market or a 

swap execution facility or 
executed non-competitively on or 

subject to the rules of a 

designated contract market or a 
swap execution facility. A 
derivatives clearing organization 

shall have rules that provide that 
the derivatives clearing 
organization will accept or reject 
for clearing as quickly after 
submission to the derivatives 
clearing organization as would be 
technologically practicable if fully 
automated systems were used, 
and in any event within 10 
seconds after submission to the 
derivatives clearing organization 
for clearing, all swaps that are 
listed for clearing by the 
derivatives clearing organization 

and are not executed on or 
subject to the rules of a 
designated contract market or a 
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swap execution facility or 
executed non-competitively on or 
subject to the rules of a 
designated contract market or a 
swap execution facility. The 
derivatives clearing organization 
shall accept all trades: 
(A) That are submitted by the 
parties to the derivatives clearing 
organization, in accordance with§ 
23.506 of this chapter; 
(BJ For which the executing 
parties have clearing 
arrangements in place with 
clearing members of the 
derivatives clearing organization; 
(C) For which the executing 
parties identify the derivatives 
clearing organization as the 
intended clearinghouse; and 
(D) That satisfy the criteria of the 

derivatives clearing organization, 
including but not limited to 
applicable risk filters; provided 
that such criteria are non

discriminatory across trading 
venues and are applied as quickly 
as would be technologically 

practicable if fully automated 
systems were used. 
(8) Confirmation. A derivatives 

clearing organization shall provide 

each clearing member carrying a 

cleared swap with a definitive 

written record of the terms of the 

transaction which shall legally 

supersede any previous 

agreement and serve as a 

confirmation of the swap. The 

confirmation of all terms of the 

transaction shall take place at the 

same time as the swap is 

accepted for clearing. 

Part 43 - Real-Time Public 

Reporting Rules 
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§ 43.2 Definitions 

As used In this part: 

[prior definitions remain 

unchanged] 

Block trade means a publicly 

reportable swap transaction that: 

(1) Involves a swap that is 

listed on a registered 

swap execution facility or 

designated contract 

market and that is either:.; 

{i) Executed Occurs away 

from the registered~ 

eiwcution facility's or 

designated contract 

market's trading system 

or platform and is 

executed pursuant to the 

registered swap eiwcution 

facility's or designated 

contract market's rules 

and procedures;...2.r:: 

(ii) Executed on or away 

from the registered swap 

execution facHity's trading 

system or platform and is 

executed as a permitted 

transaction in accordance 

with§ 37.9{c){2) and 

pursuant to the registered 

swap execution facility's 

rules and procedures; 

(2) Has a notional or principal 

amount at or above the 

appropriate minimum 

block size applicable to 

such swap; and 

(3) Is reported subject to the 

rules and procedures of 

the registered swap 

execution facility or 

designated contract 

market and the rules 

described in this part, 

including the appropriate 

time delay requirements 

set forth in § 43.5 of this 

part. 
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Melissa Jurgens, Secretary of the Commission 

U.S. Commodity Futures Trading Commission 

Office of the Secretariat 

Three Lafayette Centre 

1155 21st Street, NW 

Washington, DC 20581 

July 9, 2014 

Via Email and USPS 

Regulation 13.2 Petition for Public Rulemaking 

Dear Secretary Jurgens and Colleagues: 

Jacob Ma-Weaver 

Cable Car Capital LLC 

1449 Washington St #6 

San Francisco, CA 94109 

jacob@cablecarcapital.com 

(415)857-1965 

Cable Car Capital LLC ("Cable Car") is an investment adviser registered with the State of California. Cable 

Car's investment program implements a concentrated, hedged value investment strategy in separately 

managed accounts. The strategy is not currently effected using commodity interests and Cable Car is not 

currently registered as a Commodity Trading Advisor ("CTA"). Cable Car intends to make limited use of 

commodity interests in the future and will register as a CTA, if required. 

Cable Car respectfully requests an addition/amendment to section 4.6 of Tit!e 17 of the Code of Federal 

Regulations, or such other regulation as the Commission may deem appropriate, as specified be!ow. 

Through the rulemaking process, Cable Car wishes to clarify, for itself and other similarly situated 

advisers, the applicability of what is currently a self-certifying registration exemption contained in 

section 4m(3} of the CEA. ln particular, the proposed rule w0u!d explicitly grant relief from registration 

as a CTA to investment advisers who are not engaged primarily in trading commodity interests and, due 

to their small size, are registered with state regulatory authorities rather than the Securities and 

Exchange Commission. 

Pursuant to several conversations and correspondence from December 5, 2013 through July 8, 2014 

with Barbara Gold and Israel Goodman in the Division of Swap Dealer and Intermediary Oversight, Cable 

Car has withdrawn a request for a staff letter from the Commission in favor of this petition. 

The proposed amendment to section 4.6 follows, with changes highlighted in bold and underlined: 

§4.6 Exclusion for certain otherwise regulated persons from the definition of the term "commodity 
trading advisor." 



{a) Subject to compliance with the provisions of this section, the following persons, and any 
principal or employee thereof, shall be excluded from the definition of the term "commodity trading 
advisor:" 

(1) An insurance company subject to regulation by any State, or any wholly-owned subsidiary 
or employee thereof;Provided, however, That its commodity interest advisory activities are solely 
incidental to the conduct of the insurance business of the insurance company as such; and 

{2) A person who is excluded from the definition of the term "commodity pool operator'' by 
§4.5; Provided, however,That: 

(i) Its commodity interest advisory activities are solely incidental to its operation of those 
trading vehicles for which §4.5 provides relief; and 

(ii) Where necessary, prior to providing any commodity interest trading advice to any such 
trading vehicle the person files a notice of eligibility as specified in §4.5 to claim the relief available 
under that section. 

(3) A swap dealer registered with the Commission as such pursuant to the Act or excluded or 
exempt from registration under the Act or the Commission's regulations; Provided, however, That 
the commodity interest and swap advisory activities of fhe swap dealer are solely incidental to the 
conduct of its business as a swap dealer. 

(4) As provided for in section 4m(3) of the Act, a commodity trading advisor that is 
registered as an investment adviser under the Investment Advisern Act of 1940 or with the 
applfcable regulatory agency of any State, and whose business does not consist primarily of 
acting as a commodity trading advisor, and that does not act as a commodity trading advisor 
to any commodity pool that is engaged primarily in trading commodity interests; Provided, 
however, That it shall not hold itself out to the public as being engaged primarily, or 
proposing to engage primarily, in the business of advising on commodity interests or 
investing, reinvesting, owning, holding, or trading in commodity interests, respectively. 

(b) Any person who has claimed an exclusion under this §4.6 must submit to such special calls 
as the Commission may make to require the person to demonstrate compliance with the provisions 
of paragraph (a) of this section. 

(c) An exclusion claimed under this §4.6 shall cease to be effective upon any change which 
would render the person claiming the exclusion ineligible under paragraph (a) of this section. 

The proposed text follows nearly verbatim from section 4m{3). The exemption would continue to be 

self-executing as drafted; however, the Commission may also wish to consider whether the statutory 

definition of "engaged primarily" warrants additional regulatory clarification. Cable Car further submits 

that the proposed text could alternatively be inserted elsewhere in the title, e.g. as item (11) to section 

4.14. 

As the proposed rule is largely interpretative in nature and would not change the existing self~certifying 

exemption process, it may also be eligible for an exception to the public notice and comment 

requirements as described in section 13.S(b). 
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The remainder of this petition is adapted from Cable Car's December 6, 2013 letter to the Division of 

Swap Dealer and !ntermediary Oversight. lt includes information on the nature of Cable Car's interest 

and a detailed legal and public policy rationale for the proposal, as allowed under regulation 13.2. 

The representations concerning Cable Car's business activities are true and complete to the best of my 

knowledge as of the date of this petition. 

Thank you for your consideration. Please do not hesitate to contact me at the address or telephone 

number above if you should require any additional information. 

Sincerely, 

Jacob Ma-Weaver, CFA 

Managing Member, Cable Car Capital LLC 
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Nature of Interest 

Although not engaged primarily in trading commodity interests, Cable Car may be considered a CTA 

because, in the ordinary course of providing investment advice with respect to securities, it has the 

discretionary authority under its advisory agreements to direct customer accounts to buy or sell futures 

contracts, options on futures, retail off-exchange foreign exchange, or swaps. Not all of Cable Car's 

clients are qualifying entities eligible for the exemption in section 4.14(8), and this petition is intended 

to address similarly situated separate account managers who serve retail clients instead of or in addition 

to qualifying entities. Cable Car's intended commodity interest activities are incidental to its primary 

focus on corporate securities, arising out of the desire to hedge risks introduced by those investments. 

For example, Cable Car wishes to utilize foreign exchange futures to most cost-effectively hedge 

currency risk on international equities held in client portfollos. Commodity interests regulated by the 

Commission are often the only practical means of offsetting undesired exposures to price fluctuations 

introduced by investments in corporate securities. Certain security futures may also be useful as a 

lower-cost means of facilitating securities lending transactions. It is Cable Car's belief that its clients wilt 

be harmed if it is unable to hedge risks and reduce transaction costs using commodity interests. 

At this time, none of Cable Car's customer accounts hold or transact in commodity interests. Commodity 

interests would represent a de minimis portion of Cable Car's intended investment activities, as 

measured by both transaction volume and value. None of Cable Car's clients is a commodity pool; 

however, by way of illustration, each client account would contain commodity interests below the <5% 

initial margin and <100% notional tests for section 4.13(a)(3) poot-leve! exemption from CPO registration. 

Were its regulatory assets high enough to warrant registration with the SEC, Cable Car would rely on the 

exemption from registration as a CTA contained in section 4m(3), since it is not engaged primarily as a 

CTA and does not advise any commodity pools. Since the exemption is self-executing, there would be no 

need for this petition. Unfortunately, section 4m(3) was drafted with reference to SEC1 registration, as 

opposed to investment adviser registration generally with the SEC or one or more of the States. The 

distinction was most likely not deliberate, as reasoned below. The proposed amendment harmonizes 

the language with that exempting certain other registered investment advisers in section 4.14(8).
2 

Arguments in Support- legal Considerations 

CFTC Staff Letters 

Upon information and belief, the Commission has never directly addressed the question of whether 

state-registered investment advisers may rely on the exemption in section 4m(3). Accordingly, there are 

1 Section 4m(3) reads: "Paragraph (1) shall not apply to any commodity trading advisor that is registered with the 
Securities and Exchange Commission as an Investment adviser whose business does not consist primarily of acting 
as a commodity trading advisor, as defined in section la of this title, and that does not act as a commodity trading 
advisor to any commodity pool that is engaged primarily in trading commodity interests." 
2 Section 4.14{8) refers to an investment adviser that is: " ... registered as an investment adviser under the 
Investment Advisers Act of 1940 or with the applicable securities regulatory agency of any State, or it is exempt 
from such registration, or it is excluded from the definition of the term "investment adviser'' pursuant to the 
provisions of sections 202{a)(2) and 202{a){11) of the Investment Advisers Act of 1940." 
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no prior CFTC opinions, whether supportive or adverse, nor any precondition or prerequisite imposed by 

the Commission on persons in a similar situation. There are only two prior CFTC Letters that have 

commented on section 4m(3) in other contexts, CFTC Letter No. 05-133
, and CFTC Letter No. 09-27

4
• 

Legislative History 

Prior to 1996, investment advisers were regulated by both the states and the SEC and required to 

register with both. 

In 1996, Congress passed the National Securities Markets Improvement Act of 1996 ("NSMIA"). The 

NSMIA split responsibility for investment adviser registration among the SEC and the states. The law 

recognized the inability of the SEC to inspect all 22,500 registered investment advisers at the time, and it 

established a threshold of $25 million under management for SEC registration, designed to distinguish 

national businesses from investment advisers operating primarily in a localized area. Senate Report No. 

293 of the 104th Congress5 reasoned: 

"Recognizing the limited resources of both the Commission and the states, the Committee 

believes that eliminating overlapping regulatory responsibilities will allow the regulators to 

make the best use of their scarce resources to protect clients of investment advisers. The states 

should play an important and logical role in regulating small investment advisers whose 

activities are likely to be concentrated in their home state. Large advisers, with national 

businesses, should be registered with the Commission and be subject to national rules." 

The NSMIA nevertheless recognized that its prohibition on small advisers registering with the SEC might 

not be one-size-fits-all. A 2003 SEC rulemaking decision6 exempting Internet-based advisers explained: 

"The $25 million threshold was designed to distinguish investment advisers with a national 

presence from those that are essentially local businesses. Congress recognized, however, that 

some investment advisers should be regulated at the federal level even though they have less 

than $25 million of assets under management, and gave the Commission the authority in section 

203A(c) of the Advisers Act to exempt investment advisers, by rule or order, from the 

prohibition on Commission registration in cases in which the prohibition otherwise would be 

"unfair, a burden on interstate commerce, or otherwise inconsistent with the purposes" of 

section 203A." 

3 This letter addressed the ability of an adviser to claim exemption under multlp!e sections of the Act. 
4 A footnote to Letter No. 09-27 indicates that the original request asked that the Commission to consider the 
situation of "A" and unidentified other advisers "registered with the SEC or the securities regulatory authority of 
one of the States". The Commission held in its Interpretative Letter that "A" may be ab!e to rely on a section 4m{3) 
exemption, but restricted its response to "A" in accordance with Regulation 140.99. Through the rulemaking 
process, the Commission now has an opportunity to address the broader question of whether the remedy offered 
to "A" should apply to similarly situated advisers registered with one of the States rather than the SEC. 
s http :ljwww.gpo.gov/fdsys/p kg/CRPT-104srpt293/pdf / CRPT-104srpt293. pdf 
6 Release No. lA-2091 http://www.sec.gov/rules/flnal/ia-209lhtm 
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Cable Car is registered in California because it does not qualify for any section 203A exemptions from 

the prohibition on SEC registration, discussed later. 

Section 4m(3) was added to the CEA by the Commodity Futures Modernization Act (CFMA) of 2000
7 

as 

part of a broader package of deregulatory reforms. The Act was passed as a rider to the Consolidated 

Appropriations Act of 2001 during the lame-duck session of Congress at the end of the Clinton 

administration. 

In 2010, the Dodd-Frank Act included a provision increasing the threshold for SEC registration from $25 

million to $100 million and requiring "mid-sized advisers" managing between $25-100 million to 

de register from the SEC and re-register with the States, As with the NSMIA before it, the Dodd-Frank Act 

sought to address an overburdened SEC staff and delegate more of the responsibility for inspecting 

investment advisers to the States. 

Applicability 

Clearly, Congress, acting in 2000, could not have intended to withhold the relief available in section 

4m(3) from mid-sized advisers managing more than the then-operative $25 million SEC registration 

threshold but less than the $100 million minimum subsequently established. At the time of the CFMA's 

passage, the minimum level of regulatory assets required to register with the SEC was $25 million. The 

Dodd-Frank Act, in turn, did not explicitly contemplate the effect of increasing this threshold on 

investment advisers retying on a section 4m(3) exemption from registration as a CTA. 

Congressional intent suggests that at least mid-sized advisers registered with one or more of the States 

should be able to rely on the section 4m(3) exemption. As there is no regulatory distinction under 

current law between mid-sized advisers and smaller state-registered advisers, if state-registered mid

sized advisers should be able to rely on the exemption, then all state-registered advisers should be 

eligible by extension. 

SEC Registration 

The operative question with respect to the phrasing of section 4m{3) is as follows: for registered 

investment advisers with de minimis commodity interest activities, did Congress intend to impose an 

additional regulatory burden, i.e. registration as a CTA with additional recordkeeping, disclosure, and 

compliance obligations, on the smallest advisers that it did not impose on mid- and large-sized advisers? 

As detailed above, in dividing regulatory responsibilities among the states and the SEC, Congress had 

two aims, {i) to reduce the number of advisers overseen by the SEC so that more resources could be 

devoted to oversight, and (ii) to ensure that SEC regulation was limited to national businesses. Neither 

of these aims is consistent with an attempt to impose additional regulatory requirements on smaller 

advisers. 

The states and the SEC share responsibility for regulating investment advisers because state investment 

adviser statutes broadly mirror the Investment Advisers Act of 1940 ("Advisers Act''}. It is beyond the 

7 H.R. S660 II.B.2S1.4j.(d) 
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scope of this petition to recite every difference between state and federal law; however, under the 

principle of preemption, more restrictive federal law should in any case govern the activities of 

investment advisers registered with state securities authorities. For example, state-registered 

investment advisers remain subject to the anti-fraud provisions in the Advisers Act. Cable Car voluntarily 

complies with SEC regulations not explicitly codified in California law, such as Regulation S-P governing 

the provision of an annual privacy notice to clients. Correspondingly, "Although state investment adviser 

statutes do not apply to SEC-registered advisers, other state laws, including other state securities laws, 

do apply."8 

Importantly, registration under the SEC's aegis does not imply a greater degree of oversight, as would be 

expected if Congress had intended SEC registration as a higher bar warranting additional exemptive 

relief, such as that contemplated by section 4m(3). Substantive regulatory differences at the state level 

are, in point of fact, frequently more stringent than those codified in the Advisers Act. Indeed, one of 

the motivations for delegating increased responsibility to the states in both NSMlA and Dodd-Frank was 

the inadequacy of the SEC inspection regime. State-registered advisers may be subject to unannounced 

examination from multiple state securities authorities, and, unlike the SEC, state regulators impose 

minimum net worth and capital requirements on registered advisers. Form ADV is required of both 

state-registered and SEC-registered investment advisers, with additional disclosures requested of state

registered advisers on Part 1B and Part 2A Item 19. Since the creation of the Investment Adviser 

Registration Depository, the difference in practice between state registration and SEC registration has 

been largely reduced to completing these disclosures and checking a box on the online application form. 

Since state-registered investment advisers are subject to the same or more restrictive oversight as an 

SEC-registered investment adviser, they should be able to rely on the same exemption from additional 

regulation by the CFTC. 

Section 203A 

Furthermore, were it not for other circumstances entirely unrelated to its commodity interest activities, 

Cable Car and similarly situated firms would be able to register with the SEC. As noted above, Congress 

intended to limit SEC registration to national businesses. Section 203A exempts advisers required to 

register in 15 or more states from the prohibition on SEC registration, even if their regulatory assets are 

less than $100 million. The threshold was previously 30 states. The increasing ease of doing business 

over long distances has rendered the concept of a primarily local investment adviser somewhat obsolete. 

Cable Car notes that although it has not yet reached the 15~state threshold, it maintains a public website 

and has clients in multiple states and countries. It is not uncommon for investment advisers with assets 

below the threshold for SEC registration to make their services available nationally, within the original 

purview of the SEC. 

Section 203A also contains an exemption for advisers whose home state is Wyoming, since Wyoming 

does not conduct its own inspections. Were an adviser based in Wyoming, it would be required to 

8 "Regulation of Investment Advisers by the U.S. Securities and Exchange Commission," March 2013 staff paper, 
http://www.sec.gov/ a bout/ offices/ o ia / o ia i nvestma n/rpla ze-04 2012. pdf 
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register with the SEC. In other words, an adviser could rely on section 4m(3) exemption from 

registration as a CTA as an entirely identical business operating in Wyoming instead of one of the other 

49 states. 

If the ability of multi-state advisers and Wyoming advisers with less than $100 million of assets to 

register with the SEC entitled these advisers to section 4m(3) relief from registration as a CTA, but this 

relief were not available to state-registered investment advisers, then those state-registered advisers 

would unfairly be subject to additional regulatory requirements not required of similar businesses. The 

prohibition on SEC registration is qualified by the requirement that it not be "unfair, a burden on 

interstate commerce, or otherwise inconsistent with the purposes of section 203A."
9 

Assuming, 

arguendo, that the SEC's section 203A exemptions are not unfair to state-registered advisers, then by 

implication state-registered advisers must be entitled to the same relief extended to those SEC

registered advisers by virtue of their ability to register with the SEC. The proposed rule clarifies this point. 

Arguments in Support - Public Policy Considerations 

Irrespective of any legal principle that may require fair and equitable treatment of similarly situated 

industry participants, fair treatment of state-registered investment advisers vis-cl-vis SEC-registered 

investment advisers is good public policy. Treating small, newly formed advisers fairly levels the playing 

field and promotes healthy competition in the marketplace. Treating advisers with primary places of 

business in different, or more, states differently for the purpose of a national registration exemption 

would be unfair on its face. Moreover, other than for the expediency of dividing regulatory authority 

between the SEC and the states, there is no justification for discrimination among advisers on the basis 

of assets under management. Imposing the additional burden of CTA registration on an adviser because 

it is too small to qualify for SEC registration violates basic principles of fairness by imposing additional 

regulatory burdens on the market participants least able to bear them. It contravenes the general trend 

of regulatory development in recent years to place the burden of additional regulatory responsibilities 

on the largest, systemically most important entities. Small state-registered investment advisers do not 

pose systemic risks to the financial system. 

In addition, lack of relief is especially burdensome for small advisers, serving as a barrier to entry that 

limits the ability of newer firms to compete in the marketplace. Registration with the NFA is a material 

additional expense for an investment adviser, significantly more expensive than investment adviser 

registration. It requires non-refundable application fees for a firm and its associated persons of at least 

$285, and ongoing annual NFA membership fees of $750 (or $2,500 to allow for retail off-exchange 

foreign exchange activities). For advisers managing less than $25 million (or $100 million) both these 

fees and the related legal costs, which may be orders of magnitude higher, are significant. 

Another public policy consideration, which supports the existence of the section 4m(3) exemption in the 

first place, is that the disclosures required of CT As could potentially have unintended consequences for 

registered investment advisers with de minimis commodity interest activities. Adding additional 

disclosure requirements regarding commodity interests that are not a significant portion of an adviser's 

9 15 U.S.C. 80b-3a(c), as cited in SEC Release No. lA-2091 above. 
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business could deflect attention from the already extensive disclosures provided about an adviser's 

investment program on Form ADV. Although these enhanced disclosures are desirable for entities acting 

primarily as CT As, they run the risk of obfuscating the securitieHelated disclo·sures and confusing less 

sophisticated clients who are subscribing to an investment program not focused on commodity interests. 

Also, it may be difficult or impossible for an investment adviser to separate the performance of its 

limited, hedging-related commodity interest activities for the purpose of disclosing the performance of a 

commodity interest trading program. 

lastly, the Commission should consider the high likelihood that state-registered investment advisers are 

already relying on the self-certifying exemption in section 4m(3). Cable Car was advised by outside 

counsel that it could rely on the exemption as a state-registered adviser; this petition was prompted by 

a more conservative position taken by Cable Car's prime broker. The diversity of opinion suggests that 

other investment advisers could benefit from clarity, such as that suggested by the proposed rule. As 

reasoned above, mid-sized advisers are particularly likely to be affected, as some may have been relying 

on section 4m(3) prior to Dodd-Frank and could have continued to rely on the exemption after switching 

to state registration. 

Thank you for your consideration. 
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l\mr.rican l)ulilic Ga~ Associa!io11 

Via Email and Messenger Delivery 

Mr. David Stawick 
Office of the Secretariat 

July 12, 2012 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, N.W. 
Washington, DC 20581 

Re: Petition for Rulemaking to Amend CFTC Regulation 1.3(ggg)(4) 

Dear Mr. Stawick: 

& 

The American Public Power Association ("APPA"), the Large Public Power Council 
("LPPC"), the American Public Gas Association ("APGA"), the Transmission Access 
Policy Study Group ("TAPS") and the Bonneville Power Administration 
("BPA")(collectively, the "Petitioners") respectfully petition the Commodity Futures 
Trading Commission (the "Commission" or the "CFTC") under CFTC Regulation 13.2 to 
amend CFTC Regulation 1.3(ggg){4),1 which implements the de minimis exception to 
the definition of "swap dealer." The Petitioners specifically request that the rule 
amendment exclude from the "special entity sub-threshold," which appears in 
Regulation 1.3(ggg)(4 )(i), "Utility Operations-Related Swaps" to which the Petitioners 
and other "Utility Special Entities" are, or may in the future be, counterparties. The 
definitions of "Utility Operations-Related Swap" and "Utility Special Entity" are included 
directly in the text of the proposed rule amendment, and narrowly circumscribe the 
scope of the proposed rule amendment. 

77 Fed. Reg. 30596, at 30744. 
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Such a rule amendment is permitted by Section 1 a(49)(D) of the Commodity Exchange 
Act ("CEA") as amended by the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of2010 (the "Dodd-Frank Act"),2 and is specifically contemplated by 
CFTC Regulation 13(ggg)(4)(v).3 The rule amendment is necessary in order to 
preserve uninterrupted and cost-effective access to the customized, nonfinancial 
commodity swaps that Petitioners and other Utility Special Entities use to hedge or 
mitigate commercial risks arising from their utility facilities, operations and public service 
obligations. 

The information required by CFTC Regulation 13.2 follows: 

I. THE TEXT OF THE PROPOSED RULE AMENDMENT (Additional language is 
underlined and italicized) 

PART 1 - GENERAL REGULATIONS UNDER THE COMMODITY EXCHANGE ACT 

Section 1.3 Definitions. 

(ggg) Swap Dealer. 

(4) De minimis exception. (i) Except as provided in paragraph (ggg)(4)(vi) of this 
section, a person that is not currently registered as a swap dealer shall be deemed not 
to be a swap dealer as a result of its swap dealing activity involving counterparties, so 
long as the swap positions connected with those dealing activities into which the person 
- or any other entity controlling, controlled by or under common control with the person 
- enters over the course of the immediately preceding 12 months (or following the 
effective date of final rules implementing Section 1 a(47) of the Act, 7 U.S C. 1 a(47), if 
that period is less than 12 months) have an aggregate gross notional amount of no 
more than $3 billion, subject to a phase in level of an aggregate gross notional amount 
of no more than $8 billion applied in accordance with paragraph (ggg)(4)(ii) of this 
section, and an aggregate gross notional amount of no more than $25 million (the 
"special entity sub-threshold") with regard to swaps in which the counterparty is a 
"special entity" (as that term is defined in Section 4s(h)(2)(C) of the Act, 7 U.S.C. 
6s(h)(2)(C), and §23.401 (c) of this chapter); provided that such $25 million special entity 
sub-threshold shaft not apply with regard to "utility operations related swaps" to which 
the counterparty is a "utility special entity." For purposes of this paragraph, (A) a "utility 
special entity" means a government ''special entity" (as described in clause (i) or (ii) of 
Section 4s(h)(2)(C) of the Act or in clause (1) or (2) of §23.401/c) of this chapter) that 
owns or operates electric or natural gas facilities or electric or natural gas operations (or 
anticipated facilities or operations), supplies natural gas and/or electric energy to other 

Pub. L No. 111-203, 124 Stat. 1376 (2010). 

77 Fed. Reg. 30744-30745. 
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utility special entdies, has public service obligations (or anticipated public service 
obligations) under Federal, State or focal law or regulation to deliver electric energy_ 
and/or natural gas service to utility_ customers. or is a Federal power marketing agency_ 
as defined in Section 3 of the Federal Power Ac/(16 U.S. C. 796(19)), and (B) a "utility 
operations-related swap" shall mean any_ swap that a utility_ special entity enters into "to 
hedge or mitigate commercial risks)/ (as such p/1rase is used in Section 2(h)(7)(A)(ji) of 
the Act) intrinsically related to the electric or natural gas facilities that the utility_ special 
entity owns or operates or its electric or natural gas operations (or anticipated facilities 
or operations), or to the utility_ special entity_'s supply of natural gas and/or electric 
energy to other utility special entities or to its public service obligations (or anticipated 
public service obligations) to deliver electric energy or natural gas service to utility 
customers. For the avoidance of doubt, "fntrfnsicafly related" shalf include all 
transactions related to (i) the generation or production, purchase or sale, and 
transmission or transportation of electric energy or natural gas, or the supply of natural 
gas and/or electric energy to other utility special entities, or delivery of electric energy_ or 
natural gas service to utility_ customers, {if) all fuel supplv for the utility_ special entity's 
electric facilities or operations, (iii) compliance with electric system reliability_ obligations 
applicable to the utility special entity, its electric facilities or operations, -(iv) compliance 
with energy, energy_ efficiency, conservation or renewable energy_ or environmental 
statutes, regulations or government orders aopficable to the utllity special entity, its 
faci/iUes or operations, or (v) anv other electric or natural gas utility operations-related 
swap to which the utility special entity is a party_. Utility operations-related swaps shall 
not include a swap based or derived on, or referencing, commodities in the interest 
rates, credit, equity_ or currency asset classes, or a product tvpe or category in the "other 
commodity'' asset class that is based or derived on, or referencing, metals, or 
agricultural commodities or crude oil or gasoline commodities of any_ grade not used as 
fuel for electric generation. For purposes of this paragraph, if the stated notional amount 
of a swap is leveraged or enhanced by the structure of the swap, the calculation shall 
be based on the effective notional amount of the swap rather than on the stated notional 
amount. 

II. THE PETITIONERS 

APPA is the national association that represents the interests of approximately 2000 
government-owned electric utilities in the United States. APPA's member utilities are 
not-for-profit utility systems that were created by state or local governments to serve the 
public interest. Government-owned electric utilities provide over 15% of all KWh sales 
to retail electric customers. 

LPPC is an organization representing 26 of the largest government-owned electric 
utilities in the nation. LPPC members own and operate over 86,000 megawatts of 
generation capacity and nearly 35,000 circuit miles of high voltage transmission lines, 
representing nearly 90% of the transmission investment owned by non-Federal 
government-owned electric utilities in the United States. 
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TAPS is an association of transmission dependent electric utilities located in more than 
30 states. All of TAPS member electric utilities except one are government-owned 
electric utilities. 

APGA is the national association that represents government-owned natural gas 
distribution systems. There are approximately 1,000 public gas systems in 36 states 
and over 720 of these systems are APGA members Government-owned natural gas 
distribution systems are not-for-profit entities owned by, and accountable to, the citizens 
they serve. They include municipal gas distribution systems, public utility districts, 
county districts, and other government agencies that have natural gas distribution 
facilities 

Some government-owned utilities are both electric utilities and natural gas distribution 
utilities, and are therefore members of both APPA and APGA. The purpose of a 
government-owned electric utility or natural gas distribution system is to provide reliable, 
safe and affordable electric energy and/or natural gas service to the community it 
serves. 

BPA is a self-financed, non-profit Federal agency created in 1937 by Congress that 
primarily markets electric power from 31 federally owned and operated projects, and 
supplies over one-third of the electricity used in the Pacific Northwest. BPA also owns 
and operates approximately 75 percent of the high-voltage transmission in the Pacific 
Northwest. BPA's primary statutory responsibility is to market its Federal system power 
at cost-based rates to its "preference customers."4 BPA also funds one of the largest 
wildlife protection and restoration programs in the world. 

Ill. NATURE OF THE PETITIONERS' INTEREST 

APPA, LPPC, TAPS and APGA represent thousands of government-owned electric and 
natural gas utilities throughout the United States, all of which are "special entities" as 
that term is defined in Section 4s(h)(2)(C) of the Commodity Exchange Act, as amended 
by the Dodd-Frank Act, and §23.401 (c) of the Commission's regulations. BPA and the 
other Federal power agencies are "special entities" as well. 5 The Petitioners 

BPA has 130 preference customers made up of electric utilities which are not subject to the 
jurisdiction of the Federal Energy Regulatory Commission ("FERC"), including Indian tribes, electric 
cooperatives, state and municipally chartered electric utilities, and other Federal agencies located in the 
Pacific Northwest. 

According to the Energy Information Administration, there are nine Federal electric utilities in the 
United States, which are part of several agencies of the United States Government (see, 
http://www.eia.gov/cneafl1?lectricily/page/prin12/toc2.html): the Army Corps of Engineers; the Bureau of 
Indian Affairs and the Bureau of Reclamation in the Department of.the Interior, the International Boundary 
and Water Commission in the Department of State, the Power Marketing Administrations in the 
Department of Energy (SPA, Western Area Power Administration, Southwestern Area Power 
Administration, and Southeastern Area Power Administration), and the Tennessee Valley Authority (TVA) 
In addition, three Federal agencies operate electric generating facilities: TVA, the largest Federal power 
producer; the U.S. Army Corps of Engineers; and the U.S Bureau of Reclamation. 
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respectfully seek the rule amendment for the benefit of all "Utility Special Entities" that 
currently, or may in the future, enter into Utility Operations-Related Swaps with 
counterparties that are not registered with the Commission as "swap dealers" 

"Utility Special Entities," as defined in the proposed rule amendment, are a narrow 
category of special entities distinguishable by their electric energy and/or natural gas 
utility facilities, operations and public service obligations. None of the Utility Special 
Entities is a "financial entity;" all are nonfinancial entities and "commercial end users" as 
such term is used by Congress and regulatory policy makers. "Utility Operations
Related Swaps," as defined in the proposed rule amendment, are a narrow category of 
"swaps"6 in the nonfinancial or "other commodity" asset class. Such swaps are, by 
definition, of product types intrinsically related to the commercial risks associated with 
utility facilities, operations and public service obligations, and are used to hedge or 
mitigate such commercial risks. Such customized nonfinancial commodity swaps are 
typically not available on exchanges or electronic trading platforms, due to the myriad 
non-numeric operational conditions, requirements and permutations embedded in such 
swaps 

The Petitioners commented on the Commission's proposed rules further defining "swap 
dealer" raising concerns that both the general de minimis threshold and the "special 
entity sub-threshold" needed to be raised significantly. See comments filed by NFP 
Electrlc End User Coalition, including APPA and LPPC with assistance from TAPS, in 
the Commission's "Entity Definitions" docket, a link to which appears at: 
http://com men ts. cftc. gov /PublicCommentsNiewComment. aspx?id :::c27917 &Search Text:: 

This term has not yet been defined by the Commission to the extent required to provide 
regulatory clarity to Petitioners and others in the utility industry. The Petitioners and others in the utility 
industry await publication in the Federal Register of rules further defining "swap," along with the 
Commission's response to public comments on any further questions asked by the Commission in the 
most recent statutory interpretations relevant to the definition of "swap," the Commission's response to 
comments solicited on the nonfinancial commodity "tr3de option" Interim Final Rule, the CFTC/FERC 
jurisdictional Memoranda of Understanding called for by Section 720 of the Dodd-Frank Act, the "tariffed 
transaction exemption(s)" and "between FPA 201(f) transaction exemption" called for in new CEA 
Sections 4(c)(6), and other final rules, interpretations and exemptions. See the comment letter filed by 
the Electric Trade Associations in the "Product Definitions" or "Definition of 'Swap'" docket at: 
http://comments.cflc.gov/PublicCommentsNiewComment.aspx?id 47934&_QearchText"Was§_on, and 
other comment letters, applications and petitions filed by the Petitioners and others in the utility industry. 

There is no need to wait to consider the proposed rule amendment for the effective dale of the 
Commission's final rules further defining the term "swap." The proposed rule amendment, as drafted, will 
only be applicable to those utility operations-related transactions which are ultimately subject to the 
Commission's jurisdiction as "swaps," and would therefore be considered part of an entity's "swap dealing 
activity,' and counted against either the general de minimis threshold or the special entity sub-threshold 
In this manner, the proposed rule amendment is similar to .fill the Commission's regulations that include 
the term "swap," including the Entity Definition rules themselves. None of these regulations can be fully 
understood or applied to Petitioners' and other market participants' businesses until the Commission's 
final rules further defining "swap" and other foundational terms that include the term "swap" are effectlve 
for relevant asset classes and product types. 
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rural at 18-19, supporting the comments filed by the Edison Electric Institute and the 
Electric Power Supply Association in the same docket requesting significantly higher 
thresholds for both the general de minimis threshold and the special entity sub
threshold than were proposed by the Commission, a link to which appears at: 
l1ttp://comments.cftc.gov/PublicCommentsNiewComment.aspx?id:::27918&SearchText::: 

The Commission acknowledges the Petitioners' comments in numerous places in the 
Adopting Release for the Entity Definitions rules (the "Adopting Release"). See, for 
example, 77 Fed. Reg. 30627 and 30707. In the final rules, however, the Commission 
raised the general de minimis threshold by a factor of 80 during the phase in period 
(and by a factor of 30 thereafter) - from $100 million to $8 billion during the phase in 
period (and $3 billion thereafter). ln contrast, the Commission left the special entity sub
threshold unchanged at $25 million. The Petitioners' concern about the competitive 
disadvantage represented by the discrepancy between the two thresholds in the final 
rules ls the reason for this Petition. 

A. Utility Special Entities Require Customized Utility Operations-Related 
Swaps. 

Utility Special Entities depend on nonfinancial commodity transactions, trade options 
and "swaps," as well as the futures markets, to hedge commercial risks that arise from 
their utility facilities, operations and public service obligations. Together, these 
nonfinancial commodity markets play a central role in government-owned utilities 
securing electric energy, fuel for generation and natural gas supplies for delivery to 
consumers at reasonable and stable prices. Specifically, many government-owned 
utilitles purchase firm electric energy, fuel and gas supplies in the physical delivery 
markets (in the "cash" or "spot" or "forward" markets) at prevailing and fluctuating 
market prices, and enter into bilateral, financially-settled nonfinancial commodity swaps 
with customized terms to hedge the unique operational risks to which each Utility 
Special Entity is subject. 

The Utility Special Entities use Utility Operations-Related Swaps to ensure reliability of 
utility service and to reduce utility customers' exposure to future commodity price 
fluctuations and to stabilize utility rates. In hedging, mitigating or managing the 
commercial risks of its utility facilities operations or public service obligations, the Utility 
Special Entity are engaged in commercial risk management activities that are no 
different from the operations-related hedging of an investor-owned utility or an electric 
cooperative located in the same geographic region. 

B. The "Market" for Each Particular Utility Operations-Related Swap is Illiquid. 

Utility Special Entities enter into these bilateral customized swaps in illiquid regional or 
local "markets. "7 Some counterparties available to transact with Utility Special Entities 

The word "markets" is used in quotations in this context, as Utility Operations-Related Swaps do 
not occur with anywhere near the frequency or uniformity that financial "swaps" occur, or that agricultural, 

Continued on following page 
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will be major financial institutions or other financial entities, such as hedge funds, that 
may or may not transact in other swap asset classes or product types. other available 
counterparties will be nonfinancial counterparties, those which are not "financial entities" 
as such term is defined in CEA Section 2(h)(7)(C) 

Each Utility Special Entity actively seeks out available swap counterparties in order to 
hedge its unique, ongoing and dynamically-changing commercial risks. 8 Commercial 
risk management policies in the energy industry typically require diversification of 
suppliers and swap counterparties, limited concentration of supplier/vendor/counterparty 
credit risk, and other commercial risk management metrics to prudently manage the 
commercial risks of bilateral contracting processes 

Each regional geographic market has a somewhat different group of financial entity and 
nonfinancial counterparties available to enter into customized Utility Operations-Related 
Swaps. An available counterparty may own or operate commercial businesses related 
to the particular nonfinancial commodity that underlies the Utility Operations-Related 
Swap. It may be a neighboring utility or electric cooperative, the owner of a merchant 
electric generation facility located in the area, or a natural gas or coal company with 
production assets in the region. 

For example, a large natural gas utility or the owner of a large merchant electric 
generation station in western Alabama might be available as a nonfinancial counterparty 
for swaps referencing an Alabama delivery point. But that same entity would not 
necessarily offer the type of customized Utility Operations-Related Swap required by a 
Utility Special Entity located in Oregon. Or, a natural gas producer or coal producer 
with production assets in Wyoming might offer Utility Operations-Related Swaps 
required by a California-based or Oregon-based Utility Special Entity. But the same 
counterparty would not necessarily enter into a similar Utility Operations-Related Swap 
referencing a nonfinancial commodity delivered in the Southeast. Nor would it 

Continued from previous page 
metals, global oil or other product types of "swaps" ir. the "other commodity" asset class occur. Utility 
Operations-Related Swaps are, in some cases, negotiated over a period of days, weeks or months. 
Some may be documented based on a master agreement template, with many pages of specialized 
operational, credit and other risk management provisions included by the bilateral counterparties as 
schedules. Transacting under standardized master agreement templates (with bilaterally negotiated 
schedules and transaction documents) should not be confused with a conclusion or an assumption that 
there is a trading "market" for Utility Operations-Related Swaps having, standardized or "market" terms. 

Utility Special Entities may also be called upDn from time to time by other utilities located in the 
same geographic region, by or in coordination with electric reliability organizations, to act as 
counterparlies in Utility Operations-Related Swaps for electric system reliability purposes. Such swaps 
should not be considered "swap dealing activity" by the utility counterparty or counterparties to such 
swaps. Otherwise, the Utility Special Entities may not be able lo participate in such swaps for reliability 
purposes without causing the counterparty to exceed the Special Entity Sub-Threshold, which may 
compromise the reliability of the interconnected elec:ric system. 
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necessarily offer a Utility Operations-Relatec Swap referencing electric energy in any 
regional market 

C. Utility Special Entities Need All Available Utility Operations-Related Swap 
Counterparties. 

Due to the limited number of counterparties for any particular Utility Operations-Related 
Swap in any particular region, each available financial or nonfinancial swap 
counterparty, whether or not a registered "swap dealer," brings important market 
liquidity or supplier/counterparty diversity for a Utility Special Entity. Multiple available 
counterparties create price competition for the customized swaps that a Utilitl Special 
Entity requires to cost-effectively hedge or rritigate unique commercial risks. 

Based on an informal survey of some of the larger Utility Special Entities, a substantial 
percentage of the counterparties that are currently available to enter into Utility 
Operations-Related Swaps with such Utility Special Entities are nonfinancial entities 
engaged in the electric, natural gas, coal or another aspect of the energy industry in the 
same geographic area as the specific Utility Special Entity. 

Wall Street financial institutions and other firancial entities tend to offer such swaps only 
where there is standardization of transaction terms and liquid trading markets: at trading 
hubs where the financial entity's swaps can be promptly and effectively hedged to 
maintain a "balanced book." Nonfinancial entities with assets or operations located in 
the geographic region may, as a result, face parallel commercial risks and can use the 
Utility Operations-Related Swap to manage some portion or aspect of the commercial 
risks inherent in its own physical assets, liabilities and commercial obligations 10 

Because the Utility Special Entity is hedging a commercial risk, its focus is to align the 
Utility Operations-Related Swap as closely as possible with the underlying and unique 
commercial risk being hedged, rather than to settle for a more standardized, shorter-

In the Adopting Release, the Commission cites comments made by Petitioners' representatives 
and other energy industry market participants at the Commission Roundtable and meetings on these 
important points. See 77 Fed. Reg. at 30707-30708. Although a Utility Special Entity may be able to seek 
out a CFTC-registered Wall Street "swap dealer" or another financial entity, such as a hedge fund, to 
provide such a customized Utility Operations-Related Swap, if the "swap dealer'' does not have assets in 
the region or is not otherwise active in the particular regional nonfinancial commodity swap market, the 
pricing and customization of the Utility Operations-Related Swap it offers are unlikely to be competitive. 

The nonfinancial counterparty may itself be entering into a Utility Operations-Related Swap "for 
the purpose of hedging physical positions," as that phrase appears in CFTC Regulation 1.3(ggg)(6)(iii) 
and about which the Commission is seeking further comment in the Adopting Release. That regulation is 
identified as an "interim final rule," and therefore presumably is still subject to further Commission 
rulemaking before the rules defining "swap dealer" are, indeed, final. See 77 Fed Reg, 30612. See also 
footnote 6 with reference to the Commission's anticipated further rulemakings on the definition of "swap" 
and nonfinancial commodity "trade options." 
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term, and therefore less "perfect" (and consequently less cost-effective) hedge far such 
commercial risk. 11 

D. Utility Operations-Related Swaps Often Have Large Notional Amounts. 

Many Utility Operations-Related Swaps have longer terms than may be typical in other 
swap asset classes or product types, as a result of the long-term commercial risks being 
hedged - risks arising from long-term utility service obligations, construction projects, 
generation outage or availability projections, or long term fuel needs. Consequently, the 
notional amount of such swaps can be quite large. In addition, due to the volatile nature 
of the market prices of these nonfinancial commodities, the notional amounts can 
fluctuate dramatically over the term of a Utility Operations-Related Swap. The prices of 
electric energy, fuel and natural gas are among the most volatile of traded commodities, 
especially prices for illiquid delivery points, subject to regional supply and demand 
factors such as weather, and with customized operational conditions and terms. 

A single one-year 1 DO MW swap or a single three-year 10,000 mm Btu/day swap may 
have a notional value of $25 million. 12 A nonfinancial entity would, therefore, be 
available to enter into only one such swap with Utility Special Entity counterparties in 
any rolling twelve-month period Otherwise, the nonfinancial entity risks exceeding the 
special entity sub-threshold, and would be required to register with the Commission as a 
"swap dealer." 

E. Utility Special Entities are At a Competitive Disadvantage to Similarly-
Situated Market Participants due to the Special Entity Sub~Threshold. 

If the Commission denies the proposed rule amendment, Utility Special Entities could 
still look to CFTC-registered swap dealers for these types of swaps, or could use less 
customized, more expensive commercial risk management solutions that might be 

u We have discussed the Special Entity Sub-Threshold issue with energy trade associations and 
with large nonfinancial entities that currently act as regular counterparties to Utility Special Entities in 
these types of swaps. A number of these entities have indicated to Petitioners that they share our 
concern about the sub-threshold, and that they are prepared lo file comments in support of this Petition. 
See footnote 16. 

These examples are based on available quotes for 100 MWs of 7x24 electric energy for calendar 
year 2013 at Mid-C, PJM West and SP-15 for "Firm LO" power, and on Henry Hub calendar strip prices 
for natural gas. Each of these examples is for a relatively liquid delivery point, and for swaps that are not 
customized as are many Utility Operations-Related Swaps. To put these examples (and the $25 million 
Sub-Threshold) in context, the Los Angeles Department of Water and Power owns or operates 6000 
MWs of electric generation, and the New York Powe· Authority owns or operates 7400 MWs of electric 
generation JEA, formerly the Jacksonville Electric Authority, hedges approximately 13,8 million mmBtus 
of natural gas in an average year as part of its fuel procurement process for electric operations, based on 
the past 5 years actual hedging activity. If each of tr'ese Utility Special Entities was limited to one $25 
million hedge per year with each non""swap dealer" counterparty, it would dramatically limit the ability of 
these Utility Special Entities to hedge or mitigate corimercial risks arising from everyday utility operations. 
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available on an exchange. Or Utillty Special Entities could simply forego using 
nonfinancial commodity swaps for commercial risk management purposes entirely. At 
the same time, the available counterparties for Utility Operations-Related Swaps could 
enter into up to $8 Billion notional in swaps, or even $8 Billion in Utility Operations
Related Swaps, with counterparties other than Utility Special Entities, including 
neighboring investor-owned utilities and electric cooperatives. As a direct result of the 
Special Entity Sub-Threshold, Utility Special Entities are denied a level playing field in 
the competition for available counterparties for these commercial fisk hedging swaps. 
Utility Special Entities are denied comparable, cost-effective access to such commercial 
risk management tools that will instead be offered to neighboring investor-owned utilities 
and electric cooperatives by otherwise available market participants. 13 

In today's regional markets, a Utility Special Entity is equally as likely as an investor
owned utility in the same region to be an attractive counterparty for an entity that 
chooses to "deal" in Utility Operations-Related Swaps, whether the entity is a 
nonfinancial company hedging its own commercial risks (or "hedging a physical 
positionj/ as such phrase is more narrowly defined in the CFTC's definition of "swap 
dealer"), trading for profit (speculating), or engaging in a regular business of dealing in 
such swaps. The "playing field" between the Utility Special Entity and the investor
owned utility, electric cooperative or any other counterparty is currently "level" 

Moreover, in today's regional markets, if a market participant (such as the Alabama 
merchant generator or the Wyoming natural gas or coal producer referenced above) is 
considering establishing a new entrant "swap dealing" business in specific regional 
product types of Utility Operations-Related Swaps, it will similarly consider the Utility 
Special Entity as a potential counterparty with the same ability to transact as any other 
potential counterparty. The Utility Special Entity benefits from any new or additional 
price competition. 

Once the CFTC's Entity Definition rules are effective, as a result of the significant 
disparity between the general de minimis threshold and the special entity sub-threshold, 
the Alabama-based merchant generator or the Wyoming-based natural gas or coal 
producer, or any other market participant not intending to register as a "swap dealer," 
will substantially limit its swap dealing activity in Utility Operations-Related Swaps with 
Utility Special Entities. Indeed, in regions like California and the Southeast United 

An unintended consequence of the $25 million Special Entity Sub-Threshold applied to Utility 
Operations-Related Swaps will be to limit the Utility Special Entities' available counterparties and force 
Utility Special Entities to engage in Utility Operations-Related Swaps with financial institutions and other 
entities that are registered with the CFTC. This would concentrate, not disperse, risk to the United States 
financial system. For financial institutions, such activity may or may not be an activity in which such 
financial institutions or their "banking entity" affiliates are permitted to engage once the regulations 
implementing the Volcker Rule and other provisions of the Dodd-Frank Act rulemakings are finalized 
Such Utility Operations-Related Swaps with "swap dealer" counterparties may also require the posting of 
margin by Utility Special Entities (depending on the applicable regulators' final rules on capital and 
margin). 



States, where there are geographic concentrations of Utility Special Entities, a non
"swap dealer" counterparty may only be able to execute one such Utility Operations
Related Swap with one such Utility Special entity in a 12-month period without the risk 
of exceeding the $25 million sub-threshold. The entity will set up its swap dealing 
activity business, its business processes, its documentation and its compliance 
programs to transact with counterparties other than the Utility Special Entities, 
including neighboring investor-owned utilities and electric cooperatives. 

14 
The 

unworkably low, and comparatively disadvartageous, Special Entity Sub-Threshold 
threatens the Utility Special Entities' uninterr Jpted access to these important and cost
effective commercial risk management tools. 

IV. SUPPORTING ARGUMENTS 

For the following reasons, the Commission should approve the proposed rule 
amendment as soon as possible: 

A. The Commission has the Authority to Approve the Rule Amendment. 

Section 1 a(49)(D) of the Commodity Exchange Act ("CEA") as amended by the Dodd
Frank Act. and new CFTC Regulation 1.3(ggg)(4)(v) authorize the Commission to 
change or modify the requirements of the de minimis exception to the "swap dealer" 
definition by rule or regulation, without engaging in further joint rulemaking or joint 
interpretative guidance wlth the Securities and Exchange Commission The Adopting 
Release acknowledges this. See footnote 464 at 77 Fed. Reg. 30634, and related text. 

Section 1a(49)(D) provides as follows: 

.. (D) DE MIN/MIS EXCEPTION - The Commission shall exempt from designation as a 
swap dealer an entity that engages in a de minimis quantity of swap dealing in 
connection with transactions with or on behalf of its customers. The Commission shall 
promulgate regulations to establish factors with respect to making of this determination 
to exempt." 

As the Commission notes on page 30702 of the Adopting Release," .. CEA Section 
1a(49)(D) directs the CFTC to promulgate regulations to establish factors with respect 
to the making of the determination to apply the de minimis exceptions to the definition of 
the term "swap dealer." 

The Adopting Release notes that the statute's de minimis exception intended to increase 
competition within markets for swaps by encouraging new entrants, thereby decreasing costs for 
commercial end users and decreasing systemic risks by lessening concentration of dealing activity 
among a few major financial market participants. See 77 Fed Reg, 30629 Ironically the special entity 
sub-threshold acts directly contrary to this stated statutory and regulatory objective. For Utrlity Special 
Entities hedging commercial risks, the sub-threshold will serve to discourage new entrants and 
concentrate the Uti lily Special Entity's counterparty credit risk. The proposed rule amendment would 
restore this competitive, and less risky, market structure . 
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New CFTC Regulation 1.3(ggg)(4)(v) provides as follows: 

" ... (v) Future adjustments to scope of the de minimum exception. The Commission may 
by rule or regulation change the requirements of the de minimis exception described in 
paragraphs (ggg)(4)(i) through (iv) of this section 

Clearly the Commission has the authority to approve the proposed rule amendment. 

B. The Factors Set Forth the Proposed Rule Amendment are Distinctly and 
Uniquely Applicable to Utility Operations-Related Swaps and to Utility Special 
Entities. 

The proposed rule amendment will have no affect on the de minimis exception to the 
"security-based swap dealer" definition. Nor will the proposed rule amendment have 
any affect on the de minimis exception to the Commission's "swap dealer" definition as 
it applies in general to special entities (including Utility Special Entities) engaging in 
financial swaps or nonfinancial" other commodity" swaps, other than those product 
types critical to hedging or mitigating commercial risks in the utility industry. 

The factors set forth in the proposed rule amendment are not applicable to security
based swap dealers orto their counterparties. Counterparties to security-based swaps 
do not need such security-based swaps to "hedge or mitigate commercial risks", as is 
the case with commercial end users' need for nonfinancial commodity swaps to hedge 
or mitigate commercial risks. Congress specifically recognized the importance of 
protecting "commercial end users" access to nonfinancial commodity swaps when it 
emphasized that the Dodd-Frank Act's focus on financial market stability and price and 
market transparency should not be achieved without also preserving commercial end 
users' access to swaps used to hedge or mi':igate commercial risks.

15 

The factors that argue in favor of the Commission approving the proposed rule 
amendment are also inapplicable to entities involved in agricultural or metal 
commodities transactions and swaps. Such entities are simply not subject to public 
service obligation comparable to those that apply to utilities that require Utility 
Operations-Related Swaps to hedge commercial risks associated with utility facilities, 
operations and public service obligations Utilities (including Utility Special Entities) 
have public service obligations under Federal, state and local laws and regulations, and 
utility reliability obligations, that other industries simply do not share. Congress 
recognized these important obligations throughout the Dodd-Frank Act as deserving of 
the Commission's regulatory deference See Section 720 of the Dodd-Frank Act calling 
for FERC/CFTC memoranda of understanding, new CEA Section 2(a)(1 )(I) regarding 
jurisdiction of the various energy regulatory agencies, and new CEA Section 4(c)(6) 
directing the Commission to consider public interest waivers of its jurisdiction. 

See 156 Cong Rec. H5238 (the "Dodd-Lincoln letter"). 
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The Commission clearly has the authority to approve the proposed rule amendment. 
The factors that argue in favor of the proposed rule amendment, and limit its affect, 
reflect the unique and the different characteristics of these types of "swaps" and these 
market participants, and recognize the differing applicable laws and regulations, and 
statutory and regulatory policies The Commission should approve the proposed rule 
amendment and do so as soon as possible. 

C. Nothing in the Dodd-Frank Act or the CEA Requires the Special Entity Sub-
Threshold. 

The proposed rule amendment is narrowly tailored to achieve both the statutory goals 
and Congressional intent underlying the Dodd-Frank Act, and to leave in place the 
supplemental investor protection objectives of the Commission in Including the Special 
Entity Sub-Threshold in the "swap dealer" definition. 

In the Dodd-Frank Act, Congress imposed on registered "swap dealers" heightened 
business conduct standards when advising, offering or entering into swaps with "special 
entities." Nothing in the Dodd-Frank Act imposes or requires the Commission to impose 
business conduct standards on entities that are not required to register as "swap 
dealers." Nothing in the Dodd-Frank Act requires the Commission to impose an 
exponentially smaller de minimis sub-threshold for counterparties that are not registered 
"swap dealers" and that enter into swaps to which "special entities" are counterparties. 
The Adopting Release acknowledges as mLch, characterizing the lower threshold as 
"consistent with the fact that Title Vll's requi~ements applicable to swap dealers . 
provide heightened protection to these types of entities." 77 Fed. Reg. at 30630 
(emphasis added). 

The Adopting Release cites the Dodd-Frank Act provisions that impose on registered 
swap dealers and major swap participants (those market professionals whose activities 
are directly regulated by the Commission) heightened business conduct standards and 
documentation requirements for interacting with "special entities." The Adopting 
Release then extrapolates without explanation as to why it is consistent for the 
Commission to extend its regulatory reach beyond the market professionals registered 
as "swap dealers," whose conduct the statute intends it to regulate, to impose 
restrictions on the activities of entities that are not swap dealers, and whose de minimis 
"swap dealing activities" do not require such registration. The Special Entity Sub
Threshold is a clear regulatory overreach by the Commission, and should be modified 
where such regulatory overreach negatively affects the ability of yet another group of 
entities that are not "swap dealing" - the "U':.ility Special Entities" - to hedge or mitigate 
the commercial risks of their nonfinancial, public service enterprises. 

The Adopting Release gives examples of situations where the special entity "lacked the 
requisite sophistication and experience to independently evaluate the risks of the 
investment and exposed the [special entity] to a heightened risk of catastrophic loss 
ultimately led to a complete loss of their investments." See footnote 425 and text 
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accompanying at 77 Fed. Reg. 30630 (emphasis added). In the examples, the special 
entities were acting outside the scope of their core operations as investors in financial 
derivatives, interacting with financial institution or "financial entity" market professionals, 
using cash reserves or other cash assets of '.he special entity to invest (for profit or loss) 
in financial derivatives instruments. By contrast, the Utility Special Entities use Utility 
Operations-Related Swaps to hedge the commercial risks of their core utility operations, 
not to invest for profit. 

D. The Proposed Rule Amendment is Consistent with Both Congressional 
Intent of the Dodd-Frank Act and Will have No Affect on the Commission's 
Investor Protection Policy Objectives. 

The investor protection objectives of the Dodd-Frank Act, and the Commission's own 
"consistent" and supplemental investor protection objectives as expressed in the 
Adopting Release, would not be affected or compromised by the proposed rule 
amendment. As is clear from the proposed definition of "Utility Operations-Related 
Swap," the Utility Special Entity enters into such a nonfinancial commodity swap to 
hedge commercial risks that arise from its utility facilities, operations and public service 
obligations. 

The proposed rule amendment is drafted na 0rowly to respect the Commission's investor 
protection policies but to achieve the distinct, but equally important, Congressional 
intent of the Dodd-Frank Act: to preserve cost-effective (and comparative, competitively 
equal) access to nonfinancial commodity swaps that Utility Special Entities use "to 
hedge or mitigate commercial risks." 

The proposed rule amendment does not amend either the general de minimis threshold 
for swap dealing activity. The general de m111imis threshold would continue to apply to 
Utility Operations-Related Swaps to which Ltility Special Entities are counterparties. 
Nor does the proposed rule amendment change the "special entity sub-threshold" for 
swaps in asset classes or product types other than Utility Operations-Related Swaps to 
which Utility Special Entities are counterparties. 

In defining the term "Special Entity" in Section 4s(h)(2)(C) of the Dodd-Frank Act and 
establishing the heightened business conduct standards for registered "swap dealers," 
Congress did not intend for the Commission expand its regulatory oversight beyond 
oversight of regulated "swap dealers" to place restrictions on entities that are not 
required to register as "swap dealers." In establishing the Special Entity Sub-Threshold 
and then not substantially raising it when it raised the general de minimis threshold, lhte 
Commission restricted Utility Special Entities' competitive abilities, and severely 
restricted Utility Special Entities' access to the nonfinancial commodity swaps needed to 
cost-effectively hedge or mitigate commercial risks. 
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V. PROCESS AND TIMELINE FOR PETITION 

The Petitioners respectfully request the Commission to act as soon as possible on the 
proposed rule amendment -- to remove continuing regulatory uncertainty for the Utility 
Special Entities and counterparties that would, but for the Special Entity Sub-Threshold, 
be available to enter into Utility Operations-Related Transactions with Utility Special 
Entities. As the Commission's new "swap" regulations are proposed, become final and 
implementation begins, market participants are evaluating whether and how to 
participate in the new market structure for "swaps." At the same time, Utility Special 
Entities have continuing utility public service obligations to provide affordable, reliable 
utility service to their customers, and consequently have both short-term and long-term 
commercial risks to hedge. 

As the effective dates and compliance dates approach for the new "swap" regulatory 
regime, market participants are beginning to turn their attention away from current 
activities in nonfinancial commodities and commodity swaps in general. The challenges 
of the new regulatory requirements applicable to "swaps," including challenges for 
systems, staffing, compliance, documentation and reporting are overwhelming, even for 
the largest financial institutions and financial markets professionals, especially given the 
tight and interrelated compliance timelines. 

The added challenge of determining whether to register as a "swap dealer" for one or 
more asset classes or product types of "swaps" are even more daunting for a 
nonfinancial entity, whose primary and ongoing business is not trading or investing or 
dealing in the financial markets, but drilling for natural gas, mining coal, or ~enerating, 
transmitting and/or delivering electric energy or natural gas to consumers. 1 

A number of the nonfinancial entities with whom the Petitioners {or the trade association 
Petitioners' members) transact in Utility Operations-Related Swaps have told us that they are currently 
evaluating their nonfinancial commodity "swap" activities in light of the final Entity Definitions rules, the 
Interim Final Rule in Section 1.3(ggg)(6)(iii), and the statutory guidance provided in the Adopting Release 
and elsewhere in the CFTC's regulations, interpretations and precedents. Such nonfinancial entities are 
also awaiting the CFTC's final rules defining the term "swap," which is the foundational rulemaking which 
will enable the energy industry to understand the scope of the CFTC's jurisdiction over our industry's 
transactions. As of July 10, 2012, for the electric and natural gas utility industry, the challenges are 
compounded by the continuing uncertainty as to what is and isn't a "swap," a "nonfinancial commodity 
forward" transaction, a nonfinancial commodity forward with embedded optionality, or a "trade option." 
See footnote 6 above. Once the rules defining "swap" are final with respect to our industry's transactions, 
each nonfinancial entity will then (and can only then) analyze which of its activities will fall within the 
definition of "swap," and therefore would or could be "swap dealing," which of its activities will be excluded 
as "hedging a physical position" (depending on the outcome of that final rulemaking), or fit within other 
safe harbors under the interpretive guidance provided by the Commission. Then and only then can the 
nonfinancial entity decide, as a business matter, whether to continue all or any ofits swap dealing 
activities, and whether to register as a "swap dealer" or to register for a limited designation as a "swap 
dealer" for certain asset classes and product types (that may or may not include particular Utility 
Operations•Related Swaps). Alternatively, only then can such a nonfinancial entity alternatively decide to 
wind down any swap activities which the Commission might consider to be "swap dealing activities." 
Nothing requires a nonfinancial entity (whose primary business is not to engage in financial markets 
transactions like "swaps") to continue its past or current business strategies. If a particular nonfinancial 

Continued on following page 
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If a market participant decides to continue some amount of "swap dealing activity" in 
Utility Operations-Related Swaps, it will care•ully evaluate and then establish 
compliance procedures to monitor the two de minimis thesholds. In doing so, it will 
certainly hesitate or delay incurring the expense of setting up specially calibrated 
systems, compliance processes and staff training in order to engage in one or two such 
swaps with Utility Special Entities within a 12-month period. A nonfinancial counterparty 
that does not choose to register as a "swap dealer" will instead understandably focus on 
modifying its business processes and documents to engage in swaps with 
counterparties other than Utility Special Entities, under the general de minimis exception 
threshold. 

We request that the Commission promptly publish the proposed rule amendment for 
comment in the Federal Register, without waiting for the effective date of the Entity 
Definitions rules. We recommend a public comment period of no longer than 20 days, 
and respectfully request publication of the Commission's final approval or grounds for 
denying the rule amendment within 1 O days thereatter. 17 The Petitioners request that 
the amended rule be retroactive and prospective for all Utility Operations-Related 
Swaps to which a Utility Special Entity is a counterparty entered into after the effective 
date of the Entity Definition rules 

VI. CONCLUSION 

The Petitioners respectfully petition the Commission under CFTC Regulation 13.2 
to amend CFTC Regulation 1 (ggg)(4), which implements the de minimis exception 
to the definition of "swap dealer," as described above. 

Continued from previous page 
entity decides to continue some level of swap dealing activity, it may decide not to continue such activity 
as a registered "swap dealer." At last decision point, once the new Dodd-Frank Act rules are effective 
and as compliance dates approach, these entities will restrict their swap dealing activity to stay well below 
the two very different de minimis exception thresholds in the CFTC's swap dealer definition. 

The proposed rule amendment relieves a competitive restriction on Utility Special Entities, and 
modifies the special entity sub"threshold to the de m'nimis exception to the definition of "swap dealer." 
The Commission and interested persons in the elechc and natural gas industry have been on notice of 
the Utility Special Entities' concerns since early May 2012. As a result, the proposed rule amendment is 
entitled to the earlier effective date permitted by CFTC Regulation 13.6. 
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Via Electronic Mail 

Mr. David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st, KW. 
Washington, DC 20581 

August 30, 2012 

Re: Petition for Rulemaking to Amend CFTC Rule 4.lO(d)(l) & Request for 
Interim Relief 

Dear Mr. Stawick: 

Managed Funds Association ("MPA") 1 rcspccifully petitions the Commodity 
Futures Trading Commission (the "Commission" or "CFTC") under CFTC Rule 13 .2 to amend 
CFTC Rule 4.1 0(d)(1) to provide for an explicit exclusion from the definition of commodity 
"pool" for certain internally owned entities, including compensation entities, operated for the 
benefit of private fund advisors' principals and key employees, thereby excluding the operators 
of such entities from registration as a commodity pool operator ("CPO") with respect to such 
entities. 

Currently, many private fund advisors rely on the exemption from CPO 
registration under Rule 4.13(a)(4) with respect to internally owned entities, discussed in detail 
below, that invest either directly in commodity interests or indirectly through investment 
vehicles that are themselves commodity pools. Recently, the Commission issued final rules 
rescinding Rule 4.l3(a)(4), effective for all entities currently claiming this exemption on 
December 31, 2012.2 This rescission, coupled with the expansion of the scope of the definition 
of "commodity interest" to include swaps by the Dodd Frank Wall Street Reform and Consumer 

1 MFA represents the global alternative investment industry and its investors by advocating for sound industry 
practices and public policies that foster efficient, transparent, and fair capital markets. \1F A, based in Washington, 
DC, is an advocacy, education, and communications organi;-ation established to enable hedge fund and managed 
futures firms in the alternative investment industry to participate in public policy discourse, share best practices and 
learn from peers, and c111rnmmicate the industry's contributio11s to the global economy. MFA mcmbcrn help pension 
plans, university endowments, charitable organizations, qualified individuals and other institutional investOl's to 
diversify their investments, manage risk, and generate attractive returns. MF A has cultivated a global membership 
and actively engages with regulators and policy makers in Asia, Europe, Nmih and South America, and all other 
regions wl1ere 11F A members arc market participants. 
2 Commodity Pool Operators and Commodity 'Irading Advisors: Compliance Obligations, 77 Fed. Reg, 11252, 
11280 (Feb, 24, 2012). 
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Protection Act ("Dodd-Frank")3 will result in numerous private fund adviimrs' internally owned 
entities being deemed commodity 1;oo]s and require the operators of such entities to register as 
commodity pool operators. The proposal to include in CFTC Rule 4.l0(a) a new definition of 
"commodity interests" will, when adopted, result in the inclusion of swaps in the trading 
threshold and net notional value tests in Rule 4, 13(a)(3), thereby reducing the availability of this 
exclusion for private fund advisors that use swaps in their internally owned entities, including 
compensation entities.4 The unavailability of the exemptions from CPO registration in 4.13(a)(3) 
and 4.13(a)(4) will require a number of private fund advisors operating internally owned entities 
to register as commodity pool operators and comply with CFTC regulatory requirements and 
NFA rules with respect to such entities, which docs not seem appropriate or warranted 
considering the sma!l class of financially sophisticated participants in such advisors' intcrnal!y 
owned entities and the purposes for which these entities are formed and operated. 

Because of the upcoming effective date of the rescission ofCFTC Ruic 4.13(a)(4) 
for MFA members currently claiming this exemption, we request that the CFTC amend Rule 
4.10(d)(1) as soon as possible to exclude from the definition of "pool" a limited class of 
employee investment entities, and, pending adoption of such amendment, to grant temporary 
relief from CPO and CTA registration requirements with rcsrcct to such internally owned 
entities in the form of an interim no-action letter or exemption. The information required by 
CFTC Ruic 13,2 follows: 

1. Text ('.f Proposed Rule Amendments {proposed additions are underlined] 

Part 4 - COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

4.10 Definitions. 

* * * 

(d)(l) Pool means any investment trnst, syndicate or similar form of enterprise operated for the 
purpose of trading commodity interests_; _ _i2rovidc.d,_howcver, that enterprise pa1ticipations which 
arc offered and sold in an offering that qualifies for exemption from the registration requirement 
of the Securities Act of 1933 pursuant to Section 4(a)(2) of that Act or pursuant to Rcguilltion S, 

3 Pub. I,, 111-203 (2010). 
4 See CFTC Division of Swap Dealer and Intermediary Oversight Responds to Frequently Asked Questions 
CPO/CT A: Amendments to Compliance Obligations (providing that for purposes of calculating "commodity 
interest" exposure, swaps will be included on December 31, 2012), available al: 
http://www._cftc,_gov/ucm/gr(l:µr,~iJlublie/(Wnewsroomldocumcnts/fiic/faq cr,octa.pdf. 

5 Thero is precedent for the Commission issuing temporary relief pending the adoption of a new CPO registration 
exemption. ln 200.1, as part ofthc Commission1s proposal to adopt tile rnlc 4.l3(a)(3) and (a)(4) CPO rcgistrntion 
exemptions, the Commission confirmed the issuance oftcmporary no-action relief pending the adoption ofa final 
rule, 68 Federal Register 12622, at 12631, Section IV (CFTC, March 17, 2003). The Commis~ion also issued 
tempormy interim CPO registration relief pending the adoption of the rule 4.5 CPO exclusion. 67 Federal Register 
68785, at 68788-89, Section Ill (CFTC, ?\ovembcr 13, 2002), ' 

2 
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17 CFR 230.901 et seq., and in which each participant at the time of initial investment is a 
"qualified eligible person," as that term is defined in §4.7(a)(2)(viii)(A) of this chapter, shall not 
be deemed to be a pool. 

* * * 

II. Nature r!f MFA 's Interest 

MF A's members include certain hedge fund advisors and investment managers, 
as well as traditional CPOs, that have a number of proprietary, internally owned entities (together 
"Employee Funds") operated pursuant to various terms, However, a common feature of these 
Employee Funds is that they arc owned by a narrnw class of persons that excludes the general 
investing public. Generally, these Employee Funds are an integral part of a private fund 
advisor's means of compensating its key employees or operate as a means or investing the 
proprietary capital of the advisor's principals or a:!owing a firm'.c; principal.c; to seed a potential 
new strategy that is not yet being offered to outside investors, Participation in these entities is 
limited to financially sophisticated key employees (including former employees), principals of 
the advisor, close family members of such participants and estate planning entities of such 
participants, Interests in the Employee Fund.c; arc not offered to the public and are non
transferable, except by gift or bcgucst to close family members, or by operation of a legal 
separation or divorce. The managers of the Employee Funds do not receive any compensation 
from the Employee Fund for their services. The types of Employee Funds operated by MFA 
members generally fall into three categories. 

(1) The first category consists of Employee Funds that are either exempt from 
registration as an investment company under the Investment Company Act 
of 1940 (the "Company Act") pursuant to Sections 3(c)(l) or 3(c)(7) 
thcrcof,G or if such exemption is unavailable, as an "employees' security 

6 Company Act Section '.l(c) prnvides: "Nol withstanding snbsection a, none ofthe following persons is an 
investment company within the meaning ofthis title. 

(1) Any issuer whose outstanding securities Me beneficially owned by not more than one hundred persons 
and which is not making and does not presently propose to make a public offering of its secul"ities. Such 
issuer shall be deemed to be an investment company for purposes ofthe limitations set forth in 
subparagraphs (A)(i) and (B)(i) of section 12(d)(l) governing the purchase or other acquisition by such 
issuer of any security issued by any registered investment company and the sale of any security issued by 
any registered open-end investment company to any such issuer. For purposes of this paragraph: 

(A) Beneficial ownership by a company shall be deemed to be beneficial ownership by one 
person, except that, if the company owns JO per centum or more of the outstanding voting securities of the 
issuer and is or, hut for the exception provided for ir: this paragraph or paragraph (7), would be an 
investment company, the benoficial ownership shall be deemed to be that of the holders of such company's 
outstanding securities ( other than shoit-term paper). 

(B) Beneficial ownership by any person who acquires secmities or inte1·csts in securities ofan 
issuer described in the first sentence of this paragrnph shall he deemed to be beneficial ownership by the 
person from whom such transfer was made, pursuan'. to such mies and regulations as the Commission shall 

3 
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company" ("ESC") within the meaning of Section 2(a)(l3) of the 

prescribe as necessary or appropriate in the public interest and consistent with the protection of investors 
and the purposes fairly intended by the policy and provisions of this title, where the transfer was caused by 
legal separation, divorce, death, or other involuntary event. 

(7)(A) Any issuer, the outstanding securities of which arc owned exclusively by persons who, at the time of 
acquisition of such securities, arc qualified purchasers, and which is not making and does not intend to 
make a public offering of such securities. Securities that arc owned by persons who received the sccut'itics 
from a qualified purchaser as a gift or bequest, or in a case in which the transfer was caused by legal 
separation, divorce, death, or other invohmtary event, shall be deemed to be owned by a qualified 
purchaser, subject to such rules, regulations, and orders as the Commission may prescribe as necessary or 
appropriate in the public interest or for the protection of investors. 

(13) Notwithstanding subparagraph (A), an issuer is within the exception provided by this paragraph if-

(i) in addition to qualified purchasers, outs:anding securities of that issuer arc beneficially owned 
by not more than 100 persons who arc not qualified purchasers, if -(I) such persons acquired any portion 
of the securities of such issuer on or before September 1, 1996; and (JI) at the time at which such persons 
initially acqui1·ed the securities of such issuer, the issuer was excepted by paragraph (1 ); and 

(ii) prior to availing itself of the exception provided by this paragraph- (1) such issuer has 
disclosed to each beneficial owner, as determined under paragraph (1), that future investors will be limited 
to qualified pm-chasers, and that ownership in such issuer is no longer limited to not more than 100 persons; 
and (II) concurrently with or after such disclosure, :mch issuer has provided each beneficial owner, as 
determined undc1· paragraph (1), with a reasonable o;:,portunity to redeem any part or all of their interests in 
the issuer, notwithstanding any agreement to the contrary between the issuer and such persons, for that 
person's proportionate share of the issuer's net assets, 

(C) Each person that elects to redeem under subparngraph (13)(ii)(II) shall receive an amount in cash equal 
to that person's proportionate share ofthc issuer's ne: assets, unless the issuer elects to provide such person 
with the option ofrcceiving, and such person agrees to receive, all or a pmtion of such person's share in 
assets ofthe issuer. Ifthc issuer elects to provide such persons with such an opportunity, disclosme 
concerning such opportunity shall be made in the disclosure required by subparagraph (13)(ii)(I). 

(0) An issuer that is excepted under this paragraph shall nonetheless be deemed to be an investment 
company for purpose, ofthe limitations set forth in mbparagraphs (A)(i) and (B)(i) of section 12(d)(l) 
relating to the pmchasc or other acquisition by such issuer of any security issued by any registered 
investment company and the sale of any security issued by any registered open-end investment company to 
any such issuer. 

(E) For purpose, of determining compliance with this paragraph and paragrnph (I), an issuer that is 
otherwise excepted under this paragraph and an issuer that is otherwise excepted under paragraph ( 1) shall 
not be treated by the Commission as being a single bucr for purposes of determining whether the 
outstanding secmities oftbe issuer excepted under paragraph (1) arc bcndicially owned by not more than 
l 00 persons or whether the outstanding securities of the issuer excepted under this paragraph arc owned by 
persons that are not qualified purchasers. Nothing in this subparagraph shall be construed to establish that a 
person is a bona fide qlialificd purchaser for purposes of this paragraph or a bona fide beneficial owner for 
purposes of paragraph (1)." 

4 
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(2) 

Company Act.7 ESCs are subject to a ce1tain amount of Company Act 
regulation, but customarily receive exemptions from many burdensome 
provisions of the Company Act pursuant to sections 6(b) and 6(c) thercof, 8 

A second category of Em?loyee Fund consists of entities (generally 
limited liability companies) in which Eligible Employces9 of a private 
fund advisor are members and through which the Eligible Employees 
parlicipate in the income of the advisor by virtue of the Employee Fund's 
ownership, or profits share, interest in the advisor. These Employee Funds 
may also invest in products advised by the advisor including, in certain 
cases, where the advisor's products arc commodity pools. These 
Employee Funds may have a management entity that, for liability 
insulation reasons, is separate from the advisor entity. 

7 Company Act Set.:lion 2(a)(l3) prnvidcs "Employees' securities company" means any investment company or 
similar issuer all ofthc outstanding securities of which (other than short-term paper) are beneficially omied (A) by 
the employees or persons on retainer ofa single employer or of two or more employers each of which is an affiliated 
company ofthc other, (B) by former employees of such employer or employers, (C) by members ofthe immediate 
family of s11ch employees, persons on retainer, or fci}mer employccs, (D) by any two or more of the foregoing 
classes of persons, or (E) by such employer or employers together with any one or more ofthe foregoing classes of 
persons. 
8 The Company Act subjects registered investment companies ("RI Cs") to an extensive and complex array of 
regulation, For example, the Company Act (i) requires RI Cs to be formed in the -United States as corporations or 
business trusts governed by boards of directors that have a majority of independent directors, (ii) provides the SEC 
the authority to require RlCs to file information, documents and periodic reports with the SEC and to determine the 
contents of a RIC' s rep mis and disclornre to shareholders, (iii) regulates RI Cs relationships with service providers 
such as custodians and auditors, (iv) subjects RT Cs to minimum capital requirements and credit limits, and (v) 
imposes investment diversification requirements and substantive investment and trading restrictions on RI Cs, such 
as limitation, on the use of leverage. Furthermore, investment advisers to IUCs arc subject to a number of legal 
restrictions, such as limitations on (i) transactions between the IUC and the adviser and its affiliated fonds, (ii) dual 
omployment of the adviser, and (iii) the terms of advisory contracts. Sections 6(6) and 6( e) of the Company Act 
authorizes the SEC to exempt ESCs from all or certain of the ;:irovisions of the Company Act. In order to qualify for 
an exemption, an entity's securities may generally only be held by the persons listed in Company Act Section 
2(a)(13) and the entity must apply to the SEC for such an exemption. The SEC typically grants orders exempting 
ESCs from all ofthe prnvisions ofthe Company Act except: Section 9 (persons disqualified to serve as an 
employee, officer, advisory board member, investment adviser or depositor); Section 17 (transactions with certain 
affiliated persons and underwriters), other than certain provisions of paragraphs (a) (principal transactions with 
affiliates), ( d) Uoint transactions with affiliates), (f) ( custody of securities), (g) (bonding ofofficers and employees) 
and U) ( code ofcthics); Section 30 (periodic and other reports including reports of affiliated persons), other than 
certain provisions ofparagrapl1s (a), (b ), ( e) (which together require a manager to distribute certain shareholder 
reports and audited financial statements and to maintain certain rccmds) and (h) (Section 16 liability for specified 
persons); and Sections 36 through 53 (governing SEC rulemaking, investigation and enforcement powers). See e.g, 
DRW Venture partners LP, Company Act Release Nos, 25404 (Jan. 29, 2002) and 25353 (Jan. 2, 2002). This relief 
has become generally standard, and many applications contain nearly identical requests. See Robert 11. Rosenblum, 
Investment Company Detennination Under the 1940 Act: Exemptions and Exceptions, 849-850 (American Dar 
Association 2003); See e,g,, Jefferies F.mployees Special Opportunities Partners, LLC, Company Act Release ~o. 
30007 (\far. 29, 2012). 

9 See supra p. 6 text, 
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(3) The third category of Employee Fund are those entities owned and 
operated exclusively for the benefit of an advisor's owners, and 
occasionally, high level, financially sophisticated employees or clost: 
family members of such participants through gifts or estate planning 
vehicles. These Employee Funds often serve as diversification vehicles 
for advisor principals heavily invested in the products managed by the 
advisory entity or as an investment option for such principals' individual 
estate planning or as a limited liability vehicle through which a firm may 
test a new strategy prior to it being available to outside investors. 

Jn many cases, an Employee Fund (generally a fund of funds) may be the only pool for which an 
advisor may have a CPO registration obligation. 

Interests in these Employee Funds are offered without registration in reliance on 
Section 4(a)(2) of the Securities Act of 1933 (the "Securities Act"), 10 including Regulation D11 

thereunder, and arc sold without a sales charge solely to employees and related persons that meet 
certain eligibility requirements ("Eligible Investors"). Eligible Investors in these Employee 
funds typically consist of: (a) Eligible Employees (as defined below); (b) partnerships, 
c011rnrations or other entities all of the voting power of which is controlled by an Eligible 
Employee; (c) the advisor; and (d) trusts of which (i) the trustees, grantors and/or beneficiaries 
are Eligible Employees, (ii) the beneficiaries are immediate family members of Eligible 
Employees (spouses, children, siblings, parents, spouses of children, and grandchildren), 
including self-directed retirement plan vehicles (including individual retirement accounts) and 
(iii) the beneficiaries arc charitable organizations within the meaning of Section 501 (c)(3) of the 
Internal Revenue Code. An "Eligible Employee" is typically an individual who at the time of an 
offer for an interest in the Employee Fund is (a) a professional or key administrative employee of 

10 Sccuritie~ Act Section 4(a) provides: "The following prnvisions of section 5 sh,ill not apply to. (2) trnnsaclions 
by an issuer not involving any public offering." 

11 
Ruic 506 ofl{egulation D prnvidcs: "(a) F,>:emption. Offers and sales of securities by an issuer that satisfy the 

conditions in paragraph (b) of this section shall be deemed to be transactions not involving any public offering 
within the meaning of section 4(2) of the Act. 

(b) Conditions lo be met· (I) General conditions. To qualify for an exemption under this section, offers and sales 
must satisfy all the terms and conditions of §§230.501 and 230,502. ' 

(2) Specific conditions (i) /,imitation on n11rnber of purchasers, There are no more than or the issuer 
reasonably believes that there i1re no more than 35 purchasers of securities from the issuer in any offering 
under this section, 

(ii) Nature of purchasers. Fach purchaser who is not an accredited investor either alone or with his 
purchaser rcprcscntative(s) has such knowledge and experience in financial and business matters that he is 
capable of evaluating the merits and risks of the pro.spcctive investment, or the issuer reasonably believes 
immediately prior to making any sale that such purchaser comes within this description. 

6 
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the advisor or an affiliate, or a former professional employee of the advisor or an affiliate or (b) 
an employee of the advisor or an affiliate who: (i) will be involved in managing the finances or 
the day-to-day affairs of the Employee Fund or in locating, structuring or administering the 
investments made by the Employee Fund and has such knowledge and experience in financial 
and business matters that he or she will be capable of evaluating the merits and risks of the 
pro110sed investments. Both Eligible Investors and Eligible Employees would be "qualified 
eligible persons," as that term is defined in CFTC Rule 4.7(a)(2)(viii)(A). 

Because the Employee Funds either invest directly in commodity interests, 
including swaps, or in other investment funds that invest in commodity interests, the rescission 
of CFTC Rule 4.13(a)(4) and likely unavailability of Rule 4. l 3(a)(3) to Employee Funds that use 
swaps (or are fonds of funds) will result in many Employee Funds being deemed commodity 
pools that arc required to be operated by a registered CPO and comply with the C.FTC's 
regulations and relevant rules of the National Futures Association ("N.FA"). Such regulations 
and rules are incompatible with the business purpose of the Employee Funds, may be 
economically burdensome and are unwarranted considering the participants in and general 
purposes of these Employee Funds. Employee Funds are designed to operate flexibly and may 
engage in activities that arc generally not permitted, or are impractical, for a commodity pool 
subject to the CFTC and NF A regulation. For example, Employee Funds operated exclusively 
for the benefit of an advisor's 11rincipals may make loans to the advisor or its investors, who, 
being the advisor's principals, arc the advisor's affiliates or may permit notional investments 
with the advisor's principals, as business partners, specifically agreeing to take each other's 
credit risk. These transactions would not be permitted under NFA Rule 2-45. 

Ill. Supporting Arguments 

The term "pool" was not originally defined in the Commodity Exchange Act (the 
"CEA"), but instead was defined by the Commission based on language taken from the 
definition of CPO in old Section la(4) of the CEA (renumbered as Section la(} 0) of the CEA). 12 

Congress intended this definition, and the correspmding CPO registration requirement in Section 
4m(l), to primarily address consumer protection conccrns. 13 Accordingly, the Part 4 regnlations 
themselves were designed to "expose and thus l:elp circumscribe" the abuse of investors by 
unregulated pool opcrators.14 The Commission has noted that Congress intended to eliminate 
abusive market practices by regulating "unscrupulous operators who bad enticed unsuspecting 
traders into the markets with, far too often, substantial lm,s of funds" and that the operation of 
cetiain entities is simply not the type of activity that Congress and the Commission intended to 

12 CFTC Interpretive Letter No. 99-45 (Sept. 15, 1999); CFTC Interpretive Letter No. 00-98 (May 22, 2000). 
Effective July 16, 2011, Dodd-Frank added a definition of"commoclity pool" to the CEA that was based on the 
Commission's existing definition of "pool" in Rule 4, 1 O(d) and the definition of "commodity interest" in Rule 1.3, 
but expanded the definition of commodity pool to include entities operated for the purpose of trading secmities 
futmes products, swaps, certain leveraged or dealer-financed retail foreign exchange or commodity contracts. 

iJ Proposed Comprehensive Scheme for Regulation, 42 Fed, Reg. 9266 (Feb, 15, 1977) (These provisions were 
"designed to protect unsophisticated traders from undesii-able nrnnagerial and trading practices of pool operators."). 

•
4 Proposed Comprehensive Scheme for Regulation, 42 Fed, Reg. 9266 (fob. 15, 1977), 
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regulate in adopting the CPO and pool definitions. 15 Employee Funds do not present the 
consumer protection concerns the definition of pool and CPO were meant to address and their 
operation is not the type of activity that Congress and the Commission intended to regulate. 

Recognizing that the definition of CPO was broad, Congress gave the 
Commission the discretion to exempt persons from the provisions of Part 4 of the CFTC 
regulations where there is "no substantial public interest served by such registration." 16 When 
Dodd-Frnnk amended the CEA to add a definition of"commodity pool," Congress also gave the 
Commission the authority to exclude entities from the definition of commodity pool. 17 The 
Commission has used this discretion over the years to issue a number of interpretive letters that 
have concluded that entities similar to the Employee Funds were not "pools" within the meaning 
and intent of C.FTC Rule 4.1 0(d)(l) and that the operation of these entities was not the type of 
activity that Congress and the Commission intended to rcgulatc. 18 The common focus of these 
letters is on the nature of, and relationship between, the participants in each pool. The 
participants in these pools were generally financially sophisticated investment industry 
professionals with close personal or business relationships, and such participants' close family 
members and their estate planning vehicles. The operation of an investment fund for such 
participants docs not raise the s01t of consumer protection concerns the Part 4 regulations were 
intended to address. 

Similarly, these Employee Funds also do not raise consumer protection concerns 
because the participants in such Employee Funds are generally investment industry professionals 
each of whom arc, at the time of initial investment in the Employee Fund, a "qualified eligible 
person," as that term is defined in CFTC Rule 4.7(a)(2)(viii)(A). Furthermore, the purpose of the 
Employee Funds is to operate as an integral part of a private advisor's employee compensation 
program or as a means to invest the proprietary capital of the principals of the advisor. The types 
of issues raised by "unscrupulous operators" enticing "unsuspecting traders into the markets" arc 
simply not raised by Employee Funds established to reward and retain key employees or to 
invest the proprietary capital of a private advisor's principals. The operators of the Employee 
Funds do not receive compensation from the Employee Funds for their services, the Employee 
Funds are not offered to the public and there arc transfer restrictions on the interests of the 
Employee Funds to ensure the interests stay within the narrow class of participants for whom the 
Employee Funds arc designed. The standard established by CFTC Ruic 4.7(a)(2)(viii)(A) 
ensures that access to the Employee runds will be available only to a narrow class of 
knowledgeable employees that arc well versed in each private fund advisor's business and 
industry. The Commission has previously granted no-action relief from CPO registration in 

15 CFTC Interpretive Letter No. 00-98 (May 22, 2000). 
16 Td.; Cf CFI'C Ru!c4.12(a). 
11 7 U.S,C § la(IO)(il). 
18 See e.g., CFTC Interpretive Lcttcr?,;o, 94-26 (Mar. 11, 1994); CFTC Interpretive Letter No. 96-11 (Jan. 18, 
1996); CFTC Interpretive Letter ~o. 97-50 (Jun. 23, 1997); CFTC Interpretive Letter Ko, 99-45 (Sept. 15, 1999) See 
also CJ-TC ~o-J\ction Letter No. 97-77 (Sept. 16, 1997). 
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circumstances where a pool's participants would likely not meet the narrow standard set forth in 
CFTC Rule 4.7(a)(2)(viii)(A) proposed by MF A. 19 

The upcoming rescission of CFTC Rule 4.13(a)(4) with respect to MFA members 
prompted 11.FA to seek this amendment to CFfC Rule 4.J0(d)(l). Rule 4,13(a)(4) provided an 
exemption from CPO registration based solely on a pool participant's purported sophistication, 
by reference to all of the categories in Rule 4.7(a)(2). However, the requested amendment to 
Rule 4.1 0(d)(l) provides an appropriately narrow exclusion from the definition of "pool" hascd 
on Rule 4.7(a)(2)(viii) and is tailored to address private fund advisors' internally owned entities 
by limiting the participants in the Employee Funds to knowledgeable employees, their close 
family members and their respective estate planning vehicles. 

MF A notes that the exclusion of the Employee Funds from the definition of 
"pool" would not excuse the Employee Funds, their operators, advisors and the patticipants from 
other applicable requirements of the CEA or the Commission's rcgulations. 20 The Employee 
Funds, their operators, advisors and the participants, as persons, would remain subject to the 
antifraud provisions of the CEA, the rep01iing rec.uirements set forth in Patts 15, 18 and 19 of 
the CFTC regulations and the new swap rules adopted by the Commission pursuant to the Dodd
Frank Wall Street Reform and Consumer Protection Act. 

MFA respectfully petitions the Commission to amend Rule 4.l0(d)(l) as 
described above. MFA also requests that pending the Commission's consideration of MF A's 
rulemaking petition, the Commission grant temporary interim relief from CPO and CTA 
registration requirements in the form of an interim no-action letter or exemption with respect to 
internally owned vehicles as described in this letter. If you have any questions, please contact 
the undersigned or Jennifer Ilan, Associate Genera: Counsel, at (202) 730-2600. 

cc: 
The Hon. Gary Gensler, CFTC Chairman 

Respectfully submitted, 

/s/ Stuart J. Kaswell 

Stuart J. Kaswell 
Executive Vice President & Managing 
Director, General Counsel 

The Hon. Scott O'Malia, CFTC Commissioner 
The Hon. Jill E. Sommers, CFTC Commissioner 
The I Ion. Ilart Chilton, CFTC Commissioner 

19 CFTC 1\To-Action Letter No. 97-77 (Sept. 16, 1997). 

2
~ CFTC Jntcrpretive Letter ?\o, 00"98 (May 22, 2000). 
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The Hon, Mark P. Wetjen, CFTC Commissioner 
Mr. Gary Barnett, C.FTC Director, Division of Swap Dealer and Intermediary 
Oversight 
Mr. Christopher Cummings, Division of Swap Dealer and Intermediary Oversight 
Mrs. Barbara Gold, Division of Swap Dealer and Intennediary Oversight 
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July 12, 2012 

Via Email and Messenger Delivery 

Mr. David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
115521 s1 Street, N.W. 
Washington, DC 20581 

Re: Petition for Rulemaking lo Amend CFTC Regulation 1.3(ggg)(4) 

Dear Mr. Stawick: 
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The American Public Power Association ("APPA"), the Large Public Power Council 
("LPPC"), the American Public Gas Association ("APGA"), the Transmission Access 
Policy Study Group ("TAPS") and the Bonneville Power Administration 
("BPA")(collectively, the "Petitioners") respectfully petition the Commodity Futures 
Trading Commission (the "Commission" or the "CFTC") under CFTC Regulation 13.2 to 
amend CFTC Regulation 1.3(ggg)(4), 1 which implements the de minimis exception to 
the definition of "swap dealer." The Petitioners specifically request that the rule 
amendment exclude from the "special entity sub~threshold," which appears in 
Regulation 1.3(ggg)(4)(i), "Utility Operations-Related Swaps" lo which the Petitioners 
and other "Utility Special Entities" are, or may in the future be, counterparties. The 
definitions of "Utility OperationsHRelated Swap" and "Utility Special Entity" are included 
directly in the text of the proposed rule amendment, and narrowly circumscribe the 
scope of the proposed rule amendment. 

77 Fed. Reg. 30596, at 30744. 
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Such a rule amendment is permitted by Section 1 a(49)(D) of the Commodity Exchange 
Act ("CEA") as amended by the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of 2010 (the "Dodd-Frank Act"), 2 and is specifically contemplated by 
CFTC Regulation 1.3(ggg)(4)(v).3 The rule amendment is necessary in order to 
preserve uninterrupted and cost-effective access to the customized, nonfinancial 
commodity swaps that Petitioners and other Utility Special Entities use to hedge or 
mitigate commercial risks arising from their utility facilities, operations and public service 
obligations. 

The information required by CFTC Regulation 13.2 follows: 

I. THE TEXT OF THE PROPOSED RULE AMENDMENT (Additional language is 
underlined and italicized) 

PART 1 - GENERAL REGULATIONS UNDER THE COMMODITY EXCHANGE ACT 

Section 1.3 Definitions. 

(ggg) Swap Dealer. 

(4) De minimis exception. (i) Except as provided in paragraph (ggg)(4)(vi) of this 
section, a person that is not currently registered as a swap dealer shall be deemed not 
to be a swap dealer as a result of its swap dealing activity involving counterparties, so 
long as the swap positions connected with those dealing activities into which the person 
- or any other entity controlling, controlled by or under common control with the person 
- enters over the course of the immediately preceding 12 months (or following the 
effective date of final rules implementing Section 1 a(47) of the Act, 7 U.S.C. 1 a(47), if 
that period is less than 12 months) have an aggregate gross notional amount of no 
more than $3 billion, subject to a phase in level of an aggregate gross notional amount 
of no more than $8 billion applied in accordance with paragraph (ggg)(4)(ii) of this 
section, and an aggregate gross notional amount of no more than $25 million (the 
"special entitv sub-threshold") with regard to swaps in which the counterparty is a 
"special entity" (as that term is defined in Section 4s(h)(2)(C) of the Act, 7 U.S.C. 
6s(h)(2)(C), and §23.401 (c) of this chapter); provided that such $25 million special entity 
sub-threshold shall not apply with regard to "utilitv operations related swaps" to which 
the counterparlv is a "utility special entitv." For purposes of this paragraph, (A) a "utility 
special entity" means a government (/special entity" (as described in clause (i) or (ii) of 
Section 4s(h)(2)/C) of the Act or in clause (1) or /2) of §23.401(c) of this chapter) that 
owns or operates electric or natural gas facilities or electric or natural gas operations (or 
anticipated facilities or operations), s_upplies natural gas and/or electric energy to other 

Pub. L. No.111-203, 124 Stat.1376 (2010) 

77 Fed. Reg. 30744-30745. 
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utility special entities, has public service obligations (or anticipated public service 
obligations) under Federal, State or local law or regulation to deliver electric energy 
and/or natural gas service to utility customers, or is a Federal power marketing agency 
as defined in Section 3 of the Federal Power Ac/(16 U.S. C. 796/19)), and /8) a "utilitv 
operations-related swap" shall mean any swap that a utility special entity enters into "to 
hedge or mitigate commercial risks" (as such phrase is used in Section 2(h)(7)(A)(ii) of 
the Act) intrinsically related to the electric or natural gas facilities that the utility special 
entity owns or operates or its electric or natural gas operations (or anticipated facilities 
or operations), or to the utility special entity's supply of natural gas and/or electric 
energy to other utility special entities or to its public service obligations (or anticipated 
public service obligations) to deliver electric energy or natural gas service to utility 
customers. For the avoidance of doubt, "intrinsically related" shall include all 
transactions related to U) the generation or production, purchase or safe, and 
transmission or transportation of electric energy or natural gas, or the supply of natural 
gas and/or electric energy to other utility special entities, or delivery of electric energy or 
natural gas service to utility customers, (ii) all fuel supply for the utility special entity's 
electric facilities or operations, (iii) compliance with electric system reliability obligations 
appficElble to the utility special entity, its electric facilities or operations, (iv) compliance 
with energy, energy efficiency, conservation or renewable energy or environmental 
statutes, regulations or government orders applicable to the utility special entity, its 
facilities or operations, or (v) any other electric or natural gas utility operations-related 
swap to which the utility special entity is a party. Utility operations-related Swaps shall 
not include a swap based or derived on, or referencing, commodities in the interest 
rates, credit, equity or currency asset classes, or a product type or category in the "other 
commodity" asset class that is based or derived on, or referencing, metals, or 
agricultural commodities or crude oil or gasoline commodities of any grade not used as 
fuel for electric generation. For Purposes of this paragraph, if the stated notional amount 
of a swap is leveraged or enhanced by the structure of the swap, the calculation shall 
be based on the effective notional amount of the swap rather than on the stated notional 
amount. 

II. THE PETITIONERS 

APPA is the national association that represents the interests of approximately 2000 
government-owned electric utilities in the United States. APPA's member utilities are 
not-for-profit utility systems that were created by state or local governments to serve the 
public interest. Government-owned electric utilities provide over 15% of all KWh sales 
to retar1 electric customers. 

LPPC is an organization representing 26 of the largest government-owned electric 
utilities in the nation. LPPC members own and operate over 86,000 megawatts of 
generation capacity and nearly 35,000 circuit miles of high voltage transmission lines, 
representing nearly 90% of the transmission investment owned by non-Federal 
government-owned electric utilities in the United States. 



TAPS is an association of transmission dependent electric utilities located in more than 
30 states. All of TAPS member electric utilities except one are government-owned 
electric utilities. 

APGA is the national association that represents government-owned natural gas 
distribution systems. There are approximately 1,000 public gas systems in 36 states 
and over 720 of these systems are APGA members. Government-owned natural gas 
distribution systems are not-for-profit entities owned by, and accountable to, the citizens 
they serve. They include municipal gas distribution systems, public utility districts, 
county districts, and other government agencies that have natural gas distribution 
facilities. 

Some government-owned utilities are both electric utilities and natural gas distribution 
utilities, and are therefore members of both APPA and APGA. The purpose of a 
government-owned electric utility or natural gas distribution system is to provide reliable, 
safe and affordable electric energy and/or natural gas service to the community it 
serves. 

BPA is a self-financed, non-profit Federal agency created in 1937 by Congress that 
primarily markets electric power from 31 federally owned and operated projects, and 
supplies over one-third of the electricity used in the Pacific Northwest. BPA also owns 
and operates approximately 75 percent of the high-voltage transmission in the Pacific 
Northwest. BPA's primary statutory responsibility is to market its Federal system power 
at cost-based rates to its "preference customers."4 BPA also funds one of the largest 
wildlife protection and restoration programs in the world. 

Ill. NATURE OF THE PETITIONERS' INTEREST 

APPA, LPPC, TAPS and APGA represent thousands of government-owned electric and 
natural gas utilities throughout the United States, all of which are "special entities" as 
that term is defined in Section 4s(h)(2)(C) of the Commodity Exchange Act, as amended 
by the Dodd-Frank Act, and §23.401 (c) of the Commission's regulations. SPA and the 
other Federal power agencies are "special entities" as well. 5 The Petitioners 

BPA has 130 preference customers made up ::if electric utilities which are not subject to the 
jurisdiction of the Federal Energy Regulatory Commission ("FERC"), including Indian tribes, electric 
cooperatives, slate and municipally chartered electric utilities, and other Federal agencies located in the 
Pacific Northwest. 
5 

According to the Energy Information Administration, there are nine Federal electric utilities in the 
United States, which are part of several agencies of the United States Government (see, 
http://www.eia.gov/cneaf/electricity/page/prim2/toc2,html): the Army Corps of Engineers; the Bureau of 
Indian Affairs and the Bureau of Reclamation in the Department of the Interior, the International Boundary 
and Water Commission in the Department of State, the Power Marketing Administrations in the 
Department of Energy (BPA, Western Area Power Administration, Southwestern Area Power 
Administration, and Southeastern Area Power Administration), and the Tennessee Valley Authority (TVA). 
In addition, three Federal agencies operate electric generating facilities: TVA, the largest Federal power 
producer; the U.S. Army Corps of Engineers; and the U.S Bureau of Reclamation . 

. 4. 



respectfully seek the rule amendment for the benefit of all "Utility Special Entities" that 
currently, or may in the future, enter into Utility Operations-Related Swaps with 
counterparties that are not registered with the Commission as "swap dealers." 

"Utility Special Entities," as defined in the proposed rule amendment, are a narrow 
category of special entities distinguishable by their electric energy and/or natural gas 
utility facilities, operations and public service obligations. None of the Utility Special 
Entities is a "financial entity;" all are nonfinancia! entities and "commercial end users" as 
such term is used by Congress and regulat□ 'Y policy makers. "Utility Operations
Related Swaps," as defined in the proposed rule amendment, are a narrow category of 
"swaps"6 in the nonfinanclal or "other commodity'' asset class. Such swaps are, by 
definition, of product types intrinsically related to the commercial risks associated with 
utility facilities, operations and public service obligations, and are used to hedge or 
mitigate such commercial risks. Such customized nonfinancial commodity swaps are 
typically not available on exchanges or electronic trading platforms, due to the myriad 
non-numeric operational conditions, requirements and permutations embedded in such 
swaps. 

The Petitioners commented on the Commission's proposed rules further defining "s\Nap 
dealer" raising concerns that both the general de minimis threshold and the "special 
entity sub-threshold" needed to be raised significantly. See comments filed by NFP 
Electric End User Coalition, including APPA and LPPC with assistance from TAPS, in 
the Commission's "Entity Definitions" docket, a link to which appears at: 
http://comments.cftc.gov/P ubl icC ommentsNiewCo mment.aspx?id-2 7917 &Search Text::: 

This term has not yet been defined by the Commission lo the extent required lo provide 
regulatory clarity to Petitioners and others in the utility industry. The Petitioners and others in the utility 
industry await publication in the Federal Register of rules further defining "swap," along with the 
Commission's response to public comments on any further questions asked by the Commission in the 
most recent statutory interpretations relevant lo the definition of "swap," the Commission's response to 
comments solicited on the nonfinancial commodity ''trade option" Interim Final Rule, the CFTC/FERC 
jurisdictional Memoranda of Understanding called for by Section 720 of the Dodd-Frank Act, the "tariffed 
transaction exemption(s)" and "between FPA 201 (f) transaction exemption" called for in new CEA 
Sections 4(c)(6), and other final rules, interpretations and exemptions, See the comment letter filed by 
the Electric Trade Associations in the "Product Definitions" or "Definition of 'Swap"' docket at: 
http:// corn_rm~_n!s. cftc. gov/P u b I icCo mm en.LsNiewCom ment. aspx? id =4 7934 &Se_fil~h T ext=Wasson , and 
other comment letters, applications and petitions filed by the Petitioners and others in the utility industry. 

There is no need to wait to consider the proposed rule amendment for the effective date of the 
Commission's final rules further defining the term "swap," The proposed rule amendment, as drafted, will 
only be applicable to those utility operations-related transactions which are ultimately subject to the 
Commission's jurisdiction as "swaps," and would therefore be considered part of an entity's "swap dealing 
activity," and counted against either the general de mir,imis threshold or the special entity sub-threshold, 
In this manner, the proposed rule amendment is similar to Ell the Commission's regulations that include 
the term "swap," including the Entity Definition rules tt'emselves. None of these regulations can be fully 
understood or applied to Petitioners' and other market participants' businesses until the Commission's 
final rules further defining "swap" and other foundational terms that include the term "swap" are effective 
for relevant asset classes and product types. 
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rural at 18-19, supporting the comments filed by the Edison Electric Institute and the 
Electric Power Supply Association in the same docket requesting significantly higher 
thresholds for both the general de minimis threshold and the special entity sub
threshold than were proposed by the Commission, a link to which appears at: 
http://comments.cftc.gov/PublicComments/V'ewComment.aspx?id=27918&SearchText= 

The Commission acknowledges the Petitioners' comments in numerous places in the 
Adopting Release for the Entity Definitions rules (the "Adopting Release"). See, for 
example, 77 Fed. Reg. 30627 and 30707. In the final rules, however, the Commission 
raised the general de minimis threshold by a factor of 80 during the phase in period 
(and by a factor of 30 thereafter)• from $100 million to $8 billion during the phase in 
period (and $3 billion thereafter). In contrast, the Commission left the special entity sub
threshold unchanged at $25 million. The Peiitioners' concern about the competitive 
disadvantage represented by the discrepancy between the two thresholds in the final 
rules is the reason for this Petition. 

A. Utility Special Entities Require Customized Utility Operations-Related 
Swaps, 

Utility Special Entities depend on nonfinancial commodity transactions, trade options 
and "swaps," as well as the futures markets, to hedge commercial risks that arise from 
their utility facilities, operations and public service obligations. Together, these 
nonfinancial commodity markets play a central role in government-owned utilities 
securing electric energy, fuel for generation and natural gas supplies for delivery to 
consumers at reasonable and stable prices. Specifically, many government-owned 
utilities purchase firm electric energy, fuel and gas supplies in the physical delivery 
markets (in the "cash" or "spot" or "forward" markets) at prevailing and fluctuating 
market prices, and enter into bilateral, financially-settled nonfinancial commodity swaps 
with customized terms to hedge the unique operational risks to which each Utility 
Special Entity is subject. 

The Utility Special Entitles use Utility Operations-Related Swaps to ensure reliability of 
utility service and to reduce utility customers' exposure to future commodity price 
fluctuations and to stabilize utility rates. In hedging, mitigating or managing the 
commercial risks of its utility facilities operations or public service obligations, the Utility 
Special Entity are engaged in commercial risk management activities that are no 
different from the operations-related hedging of an investor-owned utility or an electric 
cooperative located in the same geographic region. 

B. The uMarket" for Each Particular Utility Operations-Related Swap is Illiquid. 

Utility Special Entities enter into these bilateral customized swaps in illiquid regional or 
local "markets.1' 7 Some counterparties available to transact with Utllity Special Entities 

The word ''markets" is used in quotations in this context, as Utility Operations-Related Swaps do 
not occur with anywhere near the frequency or uniformity that financial "swaps" occur, or that agricultural, 

Continued on following page 
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will be major financial institutions or other financial entities, such as hedge funds, that 
may or may not transact in other swap asset classes or product types. other available 
counterparties will be nonfinancial counterparties, those which are not "financial entities" 
as such term is defined in CEA Section 2(h)(7)(C). 

Each Utility Special Entity actively seeks out available swap counterpar!ies in order to 
hedge its unique, ongoing and dynamically-changing commercial risks. 8 Commercial 
risk management policies in the energy industry typically require diversification of 
suppliers and swap counterparties, limited concentration of supplier/vendor/counterparty 
credit risk, and other commercial risk management metrics to prudently manage the 
commercial risks of bilateral contracting processes. 

Each regional geographic market has a somewhat different group of financial entity and 
nonfinancial counterparties available to enter into customized Utility Operations-Related 
Swaps. An available counterparty may own or operate commercial businesses related 
to the particular nonfinancia! commodity that underlies the Utility Operations-Related 
Swap. It may be a neighboring utility or electric cooperative, the owner of a merchant 
electric generation facility localed in the area, or a natural gas or coal company with 
production assets in the region. 

For example, a large natural gas utility or the owner of a large merchant electric 
generation station in western Alabama might be available as a nonfinancial counterparty 
for swaps referencing an Alabama delivery point. But that same entity would not 
necessarily offer the type of customized Utility Operations-Related Swap required by a 
Utility Special Entity located in Oregon. Or, a natural gas producer or coal producer 
with production assets in Wyoming might offer Utility Operations-Related Swaps 
required by a California-based or Oregon-based Utility Special Entity. But the same 
counterparty would not necessarily enter into a similar Utility Operations-Related Swap 
referencing a nonfinancial commodity delivered ln the Southeast. Nor would it 

Continued from previous vage 
metals, global oil or other product types of "swaps" in the "other commodity'' asset class occur. Utility 
Operations-Related Swaps are, in some cases, negotiated over a period of days, weeks or months. 
Some may be documented based on a master agreement template, with many pages of specialized 
operational, credit and other risk management provisions included by the bilateral counterparties as 
schedules. Transacting under standardized master agreement templates (with bilaterally negotiated 
schedules and transaction documents) should not be confused with a conclusion or an assumption that 
there is a trading "market" for Utility Operations-Related Swaps having, standardized or "market" terms, 

Utility Special Entities may also be called upon from time to time by other utilities located in the 
same geographic region, by or in coordination with electric reliability organizations, to act as 
counterparties in Utility Operations-Related Swaps for electric system reliability purposes. Such swaps 
should not be considered "swap dealing activity" by the utility counterparty or counterparties to such 
swaps. Otherwise, the Utility Special Entities may not be able to participate in such swaps for reliability 
purposes without causing the counterparty to exceed the Special Entity Sub-Threshold, which may 
compromise the reliability of the interconnected electri:; system, 

- 7 -



necessarily offer a Utility Operations-Related Swap referencing electric energy in any 
regional market. 

C, Utility Special Entities Need All Available Utility Operations-Related Swap 
Counterparties. 

Due to the limited number of counterparties for any particular Utility Operations-Related 
Swap in any particular region, each available financial or nonfinancial swap 
counterparty, whether or not a registered "swap dealer,'1 brings important market 
liquidity or supplier/counterparty diversity for a Utility Special Entity. Multiple available 
counterparties create price competition for the customized swaps that a Utili1£ Special 
Entity requires to cost-effectively hedge or mitigate unlque commercial risks. 

Based on an informal survey of some of the larger Utility Special Entities, a substantial 
percentage of the counterparties that are currently available to enter into Utility 
Operations-Related Swaps with such Utility Special Entities are nonfinancial entities 
engaged ln the electric, natural gas, coal or another aspect of the energy industry in the 
same geographic area as the specific Utility Special Entity. 

Wall Street financial institutions and other financial entities tend to offer such swaps only 
where there is standardization of transaction terms and liquid trading markets: at trading 
hubs where the financial entity's swaps can be promptly and effectively hedged to 
maintain a "balanced book." Nonfinancial entities with assets or operations located in 
the geographic region may, as a result, face parallel commercial risks and can use the 
Utility Operations-Related Swap to manage some portion or aspect of the commercial 
risks inherent in its own physical assets, liabilities and commercial obligations. 10 

Because the Utility Special Entity is hedging a commercial risk, its focus is to align the 
Utility Operations-Related Swap as closely as possible with the underlying and unique 
commercial risk being hedged, rather than to settle for a more standardized, shorter-

9 In the Adopting Release, the Commission cites comments made by Petitioners' representatives 
and other energy industry market participants at the Commission Roundtable and meetings on these 
important points. See 77 Fed. Reg. at 30707-30708. Although a Utility Special Entity may be able to seek 
out a CFTC-registered Wall Street "swap dealer" or arother financial entity, such as a hedge fund, to 
provide such a customized Utility Operations-Related Swap, if the "swap dealer" does not have assets in 
the region or is not otherwise active in the particular regional nonfinancial commodity swap market, the 
pricing and customization of the Utility Operations-Related Swap it offers are unlikely to be competitive. 

:o The nonfinancial counterparty may itself be entering into a Utility Operations-Related Swap "for 
the purpose of hedging physical positions," as that phrase appears in CFTC Regulation 1,3(ggg)(6)(iii) 
and about which the Commission is seeking further comment in the Adopting Release. That regulation is 
identified as an "interim final rule," and therefore presumably is still subject to further Commission 
rulemaking before the rules.defining "swap dealer" are, indeed, final See 77 Fed Reg. 30612. See also 
footnote 6 with reference to the Commission's anticipated further rulemakings on the definition of "swap" 
and nonfinancial commodity "trade options." 



term, and therefore less "perfect" (and consequently less cost-effective) hedge for such 
commercial risk. 11 

D. Utility Operations.Related Swaps Often Have Large Notional Amounts. 

Many Utility Operations-Related Swaps have longer terms than may be typical in other 
swap asset classes or product types, as a result of the long·term commercial risks being 
hedged - risks arising from long·term utility service obligations, construction projects, 
generation outage or availability projections, or long term fuel needs. Consequently, the 
notional amount of such swaps can be quite large. In addition, due to the volatile nature 
of the market prices of these nonfinancial commodities, the notional amounts can 
fluctuate dramatically over the term of a Utility Operations-Related Swap. The prices of 
electric energy, fuel and natural gas are among the most volatile of traded commodities, 
especially prices for illiquid delivery points, subject to regional supply and demand 
factors such as weather, and with customized operational conditions and terms. 

A single one.year 1 DO MW swap or a single three-year 10,000 mm Btu/day swap may 
have a notional value of $25 million. 12 A nonfinancial entity would, therefore, be 
available to enter into only one such swap with Utility Special Entity counterparties in 
any rolling twelve-month period. Otherwise, the nonfinancial entity risks exceeding the 
special entity sub-threshold, and would be required to register with the Commission as a 
"swap dealer." 

E. Utility Special Entities are At a Competitive Disadvantage to Similarlya 
Situated Markel Participants due lo the Special Entity Sub-Threshold. 

If the Commission denies the proposed rule amendment, Utility Special ~ntitles could 
still look to CFTC-registered swap dealers for these types of swaps, or could use less 
customized, more expensive commercial risk management solutions that might be 

We have discussed the Special Entity Sub-Threshold issue with energy trade associations and 
with large nonfinancial entities that currently act as regular counterparties to Utility Special Entities in 
these types of swaps. A number of these entities have indicated to Petitioners that they share our 
concern about the sub-threshold, and that they are prepared to file comments in support of this Petition. 
See footnote 16. 

These examples are based on available quotes for 100 MWs of 7x24 electric energy for calendar 
year 2013 at Mid-C, PJM West and SP-15 for "Firm LO" power, and on Henry Hub calendar strip prices 
for natural gas, Each of these examples is for a relatively liquid delivery point, and for swaps that are not 
customized as are many Utility Operations-Related Swaps. To put these examples (and the $25 million 
Sub-Threshold) in context, the Los Angeles Department of Water and Power owns or operates 6000 
MWs of electric generation, and the New York Power Authority owns or operates 7400 MWs of electric 
generation. JEA, formerly the Jacksonville Electric Authority, hedges approximately 13.8 million mmBtus 
of natural gas in an average year as part of its fuel procurement process for electric operations, based on 
the past 5 years actual hedging activity. If each of these Utility Special Entities was limited to one $25 
million hedge per year with each non-"swap dealer" counterparty, ii would dramatically limit the ability of 
these Utility Special Entities to hedge or mitigate commercial risks arising from everyday utility operations. 
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available on an exchange. Or Utility Special Entities could simply forego using 
nonfinancial commodity swaps for commercial risk management purposes entirely. At 
the same time, the available counterparties for Utility Operations-Related Swaps could 
enter into up to $8 Billion notional in swaps, or even $8 Billion in Utility Operations~ 
Related Swaps, with counterparties other than Utility Special Entities, including 
neighboring investor-owned utilities and electric cooperatives. As a direct result of the 
Special Entity Sub-Threshold, Utility Special Entities are denied a level playing field in 
the competition for available counterparties for these commercial risk hedging swaps. 
Utility Special Entities are denied comparable, cost-effective access to such commercial 
risk management tools that will instead be offered to neighboring investor-owned utilities 
and electric cooperatives by otherwise available market participants. 13 

Jn today's regional markets, a Utility Special Entity is equally as likely as an investor
owned utility in the same region to be an attractive counterparty for an entity that 
chooses to "deal" in Utility Operations-Related Swaps, whether the entity is a 
nonfinancial company hedging its own commercial risks (or "hedging a physical 
position" as such phrase is more narrowly defined in the CFTC's definition of "swap 
dealer"), trading for profit (speculating), or ergaging in a regular business of dealing in 
such swaps. The "playing field" between the Utility Special Entity and the investor
owned utility, electric cooperative or any other counterparty is currently "level." 

Moreover, in today's regional markets, if a market participant (such as the Alabama 
merchant generator or the Wyoming natural gas or coal producer referenced above) is 
considering establishing a new entrant "swap dealing" business in specific regional 
product types of Utility Operations-Related Swaps, it will similarly consider the Utility 
Special Entity as a potential counterparty with the same ability to transact as any other 
potential counterparty. The Utility Special Entity benefits from any new or additional 
price competition. 

Once the CFTC's Entity Definition rules are effective, as a result of the significant 
disparity between the general de minimis threshold and the special entity sub-threshold, 
the Alabama-based merchant generator or the Wyoming-based natural gas or coal 
producer, or any other market participant not intending to register as a "swap dealer," 
will substantially limit its swap dealing activity in Utility Operations-Related Swaps with 
Utility Special Entities. Indeed, in regions like California and the Southeast United 

An unintended consequence of the $25 million Special Entity Sub-Threshold applied to Utility 
Operations-Related Swaps will be to limit the Utility Special Entities' available counterparties and force 
Utility Special Entities lo engage in Utility Operations-Related Swaps with financial institutions and other 
entities that are registered with the CFTC, This would concentrate, not disperse, risk to the United States 
financial system. For financial institutions, such activity may or may not be an activity in which such 
financial institutions or their "banking entity" affiliates are permitted to engage once the regulations 
implementing the Volcker Rule and other provisions of the Dodd-Frank Act rulemakings are finalized. 
Such Utility Operations-Related Swaps with "swap dealer" counterparties may also require the posting of 
margin by Utility Special Entities (depending on the applicable regulators' final rules on capital and 
margin). 
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States, where there are geographic concentrations of Utllity Special Entities, a non
"swap dealer" counterparty may only be able to execute one such Utility Operations
Related Swap with one such Utility Special entity in a 12-month period without the risk 
of exceeding the $25 million sub-threshold. The entity will set up its swap dealing 
activity business, its business processes, its documentation and its compliance 
programs to transact with counterparties other than the Utility Special Entities, 
including neighboring investor-owned utilities and electric cooperatives. 14 The 
unworkably low, and comparatively disadvantageous, Special Entity Sub-Threshold 
threatens the Utility Special Entities' uninterrupted access to these important and cost
effective commercial risk management tools. 

IV. SUPPORTING ARGUMENTS 

For the following reasons, the Commission should approve the proposed rule 
amendment as soon as possible: 

A. The Commission has the Authority to Approve the Rule Amendment. 

Section 1 a(49)(D) of the Commodity Exchange Act ("CEA") as amended by the Dodd
Frank Act, and new CFTC Regulation 1.3(ggg)(4)(v) authorize the Commission to 
change or modify the requirements of the de minimis exception to the "swap dealer" 
definition by rule or regulation, without engaging in further joint rulemaking or joint 
interpretative guidance with the Securities and Exchange Commission. The Adopting 
Release acknowledges this. See footnote 464 at 77 Fed. Reg. 30634, and related text. 

Section 1 a(49)(D) provides as follows: 

... (D) DE MIN/MIS EXCEPTION - The Commission shall exempt from designation as a 
swap dealer an entity that engages in a de minimis quantity of swap dealing in 
connection with transactions with or on behalf of its customers. The Commission shall 
promulgate regulations to establish factors with respect to making of this determination 
ta exempt." 

As the Commission notes on page 30702 of the Adopting Release, " ... CEA Section 
1 a(49)(D) directs the CFTC to promulgate regulations to establish factors with respect 
ta the making of the determination ta apply the de minimis exceptions to the definition of 
the term "swap dealer." 

14 The Adopting Release notes that the statute's de minimis exception intended to increase 
competition within markets for swaps by encouraging new entrants, thereby decreasing costs for 
commercial end users and decreasing systemic risks :JY lessening concentration of dealing activity 
among a few major financial market participants. See 77 Fed Reg. 30629. Ironically the special entity 
sub-threshold acts directly contrary to this stated statutory and regulatory objective. For Utility Special 
Entities hedging commercial risks, the sub-threshold will serve to discourage new entrants and 
concentrate the Utility Special Entity's counterparty credit risk. The proposed rule amendment would 
restore this competitive, and less risky, market structure. 
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New CFTC Regulation 1.3(ggg)(4)(v) provides as follows: 

" ... (v) Future adjustments to scope of the de minimum exception The Commission may 
by rule or regulation change the requirements of the de minimis exception described in 
paragraphs (ggg)(4)(i) through (iv) of this section. 

Clearly the Commission has the authority to approve the proposed rule amendment. 

B. The Factors Set Forth the Proposed Rule Amendment are Distinctly and 
Uniquely Applicable lo Utility Operations-Related Swaps and to Utility Special 
Entities. 

The proposed rule amendment will have no affect on the de minimis exception to the 
"security-based swap dealer" definition. Nor will the proposed rule amendment have 
any affect on the de minimis exception to the Commission's "swap dealer" definition as 
it applies in general to special entities (including Utility Special Entities) engaging in 
financial swaps or nonfinancial" other commodity!/ swaps, other than those product 
types critical to hedging or mitigating commercial risks in the utility industry. 

The factors set forth in the proposed rule amendment are not applicable to security
based swap dealers or to their counterparties. Counterparties to security-based swaps 
do not need such security-based swaps to "hedge or mitigate commercial risks", as is 
the case with commercial end users' need for nonfinancial commodity swaps to hedge 
or mitigate commercial risks. Congress specifically recognized the importance of 
protecting "commercial end users" access to nonfinancial commodity swaps when it 
emphasized that the Dodd-Frank Act's focus on financial market stability and price and 
market transparency should not be achieved without also preserving commercial end 
users' access to swaps used to hedge or mitigate commercial risks. 15 

The factors that argue in favor of the Co_mmission approving the proposed rule 
amendment are also inapplicable to entities involved in agricultural or metal 
commodities transactions and swaps Such entities are simply not subject to public 
service obligation comparable to those that apply to utilities that require Utility 
Operations-Related Swaps to hedge commercial risks associated with utility facilities, 
operations and public service obligations. Utilities (including Utility Special Entities) 
have public service obligations under Federal, state and local laws and regulations, and 
utility reliability obligations, that other industries simply do not share. Congress 
recognized these important obligations throughout the Dodd-Frank Act as deserving of 
the Commission's regulatory deference. See Section 720 of the Dodd-Frank Act calling 
for FERC/CFTC memoranda of understanding, new CEA Section 2(a)(1)(I) regarding 
jurisdiction of the various energy regulatory agencies, and new CEA Section 4(c)(6) 
directing the Commission to consider public i:iterest waivers of its jurisdiction. 

" Soe 156 Cong Rec. H5238 (the "Dodd-Lincoln letter") 
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The Commission clearly has the authority to approve the proposed rule amendment. 
The factors that argue in favor of the proposed rule amendment, and limit its affect, 
reflect the unique and the different characteristics of these types of "swaps" and these 
market participants, and recognize the differing applicable laws and regulations, and 
statutory and regulatory policies The Commission should approve the proposed rule 
amendment and do so as soon as possible. 

C. Nothing in the Dodd-Frank Act or the CEA Requires the Special Entity Sub-
Threshold. 

The proposed rule amendment is narrowly tailored to achieve both the statutory goals 
and Congressional intent underlying the Dodd-Frank Act, and to leave in place the 
supplemental investor protection objectives cf the Commission in including the Special 
Entity Sub-Threshold in the "swap dealer" definition. 

In the Dodd-Frank Act, Congress imposed on registered "swap dealers" heightened 
business conduct standards when advising, offering or entering into swaps with "special 
entities." Nothing in the Dodd-Frank Act imposes or requires the Commission to impose 
business conduct standards on entities that are not required to register as "swap 
dealers." Nothing in the Dodd-Frank Act requires the Commission to impose an 
exponentially smaller de minfmis sub-threshold for counterparties that are not registered 
"swap dealers" and that enter into swaps to which "special entities" are counterparties. 
The Adopting Release acknowledges as much, characterizing the lower threshold as 
"consistent with the fact that Title Vll's requirements applicable to swap dealers ... 
provide heightened protection to these types of entities.'" 77 Fed. Reg. at 30630 
(emphasis added). 

The Adopting Release cites the Dodd-Frank Act provisions that impose on registered 
swap dealers and major swap participants (those market professionals whose activities 
are directly regulated by the Commission) heightened business conduct standards and 
documentation requirements for interacting with "special entities." The Adopting 
Release then extrapolates without explanation as to why it is consistent for the 
Commission to extend its regulatory reach beyond the market professionals registered 
as Hswap dealers," whose conduct the statute intends it to regulate, to impose 
restrictions on the activities of entities that are not swap dealers, and whose de minimis 
"swap dealing activities" do not require such registration. The Special Entity Sub
Threshold is a clear regulatory overreach by the Commission, and should be modified 
where such regulatory overreach negatively affects the ability of yet another group of 
entities that are not "swap dealing" - the "Utility Special Entities" - to hedge or mitigate 
the commercial risks of their nonfinancial, public service enterprises. 

The Adopting Release gives examples of situations where the special entity "lacked the 
requisite sophistication and experience to independently evaluate the risks of the 
investment and exposed the [special entity] to a heightened risk of catastrophic loss 
ultimately led to a complete loss of their investments." See footnote 425 and text 

- 13 -



accompanying al 77 Fed. Reg. 30630 (emphasis added). In the examples, the special 
entities were acting outside the scope of their core operations as investors in financial 
derivatives, interacting with financial institution or "financial entity" market professionals, 
using cash reserves or other cash assets of the special entity to invest (for profit or loss) 
in financial derivatives instruments. By contrast, the Utility Special Entities use Utility 
Operations~Related Swaps to hedge the commercial risks of their core utility operations, 
not to invest for profit. 

D. The Proposed Rule Amendment is Consistent with Both Congressional 
Intent of the Dodd-Frank Act and Will have No Affect on the Commission's 
Investor Protection Policy Objectives. 

The investor protection objectives of the Dodd-Frank Act 1 and the Commission's own 
"consistent" and supplemental investor protection objectives as expressed in the 
Adopting Release, would not be affected or compromised by the proposed rule 
amendment. As is clear from the proposed definition of "Utility Operations-Related 
Swap," the Utility Special Entity enters into such a nonfinancial commodity swap to 
hedge commercial risks that arise from its utility facilities, operations and public service 
obligations. 

The proposed rule amendment is drafted narrowly to respect the Commission's investor 
protection policies but to achieve the distinct, but equally important, Congresslonal 
intent of the Dodd-Frank Act: to preserve cost-effective (and comparative, competitively 
equal) access to nonfinancial commodity swaps that Utility Special Entities use "to 
hedge or mitigate commercial risks." 

The proposed rule amendment does not amend either the general de minimis threshold 
for swap dealing activity. The general de minimis threshold would continue to apply to 
Utility Operations-Related Swaps to which U1ility Special Entities are counterparties. 
Nor does the proposed rule amendment change the "special entity sub-threshold" for 
swaps in asset classes or product types other than Utility Operations-Related Swaps to 
which Utility Special Entities are counterparties. 

In defining the term "Special Entity" in Section 4s(h)(2)(C) of the Dodd-Frank Act and 
establishing the heightened business conduct standards for registered "swap dealers," 
Congress did not intend for the Commission expand its regulatory oversight beyond 
oversight of regulated "swap dealers" to place restrictions on entities that are not 
required to register as "swap dealers." In establishing the Special Entity Sub-Threshold 
and then not substantially raising it when it raised the general de minimis threshold, Ihle 
Commission restricted Utility Special Entities' competitive abilities, and severely 
restricted Utility Specia! Entities' access 1o the nonfinanclal commodity swaps needed to 
cost-effectively hedge or mitigate commercial risks. 
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V. PROCESS AND TIMELINE FOR PETITION 

The Petitioners respectfully request the Commission to act as soon as possible on the 
proposed rule amendment -- to remove continuing regulatory uncertainty for the Utility 
Special Entities and counterparties that would, but for the Special Entity Sub-Threshold, 
be available to enter into Utility Operations-Related Transactions with Utility Special 
Entities. As the Commission 1s new "swap" regulations are proposed, become final and 
implementation begins, market participants are evaluating whether and how to 
participate in the new market structure for "swaps." At the same time, Utility Special 
Entities have continuing utility public service obligations to provide affordable, reliable 
utility service to their customers, and consequently have both short-term and long-term 
commercial risks to hedge. 

As the effective dates and compliance dates approach for the new "swap" regulatory 
regime, market participants are beginning to turn their attention away from current 
activities in nonfinancial commodities and commodity swaps in general. The challenges 
of the new regulatory requirements applicable to "swaps," including challenges for 
systems, staffing, compliance, documentation and reporting are overwhelming, even for 
the largest financial institutions and financial markets professionals, especially given the 
tight and interrelated compliance time lines. 

The added challenge of determining whether to register as a "swap dealer" for one or 
more asset classes or product types of "swaps" are even more daunting for a 
nonfin•ancial entity, whose primary and ongoing business is not trading or investing or 
dealing in the financial markets, but drilling for natural gas, mining coal, or ienerating, 
transmitting and/or delivering electric energy or natural gas to consumers. 1 

16 A number of the nonfinancial entities with whom the Petitioners (or the trade association 
Petitioners' members) transact in Utility Operations-Related Swaps have told us that they are currently 
evaluating their nonfinancial commodity "swap" activities in light of the final Entity Definitions rules, the 
Interim Final Rule in Section 1.3(ggg)(6)(iii), and the s:atutory guidance provided in the Adopting Release 
and elsewhere in the CFTC's regulations, interpretations and precedents. Such nonfinancial entities are 
also awaiting the CFTC's final rules defining the term "swap," which is the foundational rulemaking which 
will enable the energy industry to understand the scope of the CFTC's jurisdiction over our industry's 
transactions, As of July 10, 2012, for the electric and natural gas utility industry, the challenges are 
compounded by the continuing uncertainty as to what is and isn't a "swap," a "nonfinancial commodity 
forward" transaction, a nonfinancial commodity forward with embedded optionality, or a "trade option." 
See footnote 6 above. Once the rules defining "swap" are final with respect to our industry's transactions, 
each nonfinancial entity will then (and can only then) c:nalyze which of its activities will fall within the 
definition of "swap," and therefore would or could be "swap dealing," which of its activities will be excluded 
as "hedging a physical position" (depending on the outcome of that final rulemaking), or fit within other 
safe harbors under the interpretive guidance provided by the Commission. Then and only then can the 
nonfinancial entity decide, as a business matter, whether to continue all or any of its swap dealing 
activities, and whether to register as a "swap dealer" or to register for a limited designation as a "swap 
dealer" for .certain asset classes and product types (that may or may not include particular Utility 
Operations-Related Swaps). Alternatively, only then can such a nonfinancial entity alternatively decide to 
wind down any swap activities which the Commission might consider to be "swap dealing activities." 
Nothing requires a nonfinancial entity (whose primary business is not to engage in financial markets 
transactions like "swaps") to continue its past or current business strategies. If a particular nonfinancial 

Continued on following page 
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If a market participant decides to continue some amount of "swap dealing activity" in 
Utility Operations-Related Swaps, it will carefully evaluate and then establish 
compliance procedures to monitor the two de minimis thesholds. In doing so 1 it will 
certainly hesitate or delay incurring the expense of setting up specially calibrated 
systems, compliance processes and staff training in order to engage in one or two such 
swaps with Utility Special Entities within a 12-month period. A nonfinancial counterparty 
that does not choose to register as a "swap dealer" will instead understandably focus on 
modifying its business processes and documents to engage in swaps with 
counterparties other than Utility Special Entities, under the general de minimis exception 
threshold. 

We request that the Commission promptly publish the proposed rule amendment for 
comment in the Federal Register, without waiting for the effective date of the Entity 
Definitions rules. We recommend a public comment period of no longer than 20 days, 
and respectfully request publication of the Commission's final approval or grounds for 
denying the rule amendment within 10 days thereafter.17 The Petitioners request that 
the amended rule be retroactive and prospective for all Utility Operations-Related 
Swaps to which a Utility Special Entity is a counterparty entered into after the effective 
date of the Entity Definition rules. 

VI. CONCLUSION 

The Petitioners respectfully petition the Commission under CFTC Regulation 13.2 
to amend CFTC Regulation 1(ggg)(4), which implements the de minimis exception 
to the definition of "swap dealer," as described above. 

Continued from previous page 
entity decides to continue some level of swap dealing activity, it may decide not to continue such activity 
as a registered "swap dealer." At last decision point, once the new Dodd-Frank Act rules are effective 
and as compliance dates approach, these entities wil 1 restrict their swap dealing activity to stay well below 
the two very different de minimis exception thresholds in the CFTC's swap dealer definition. 

17 The proposed rule amendment relieves a competitive restriction on Utility Special Entities, and 
modifies the special entity sub-threshold to the de minimis exception to the definition of "swap dealer." 
The Commission and interested persons in the eiectr c and natural gas industry have been on notice of 
the Utility Special Entities' concerns since early May 2012. As a result, the proposed rule amendment is 
entitled to the earlier effective date permitted by CFTC Regulation 13.6. 
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l\mr.rican l)ulilic Ga~ Associa!io11 

Via Email and Messenger Delivery 

Mr. David Stawick 
Office of the Secretariat 

July 12, 2012 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, N.W. 
Washington, DC 20581 

Re: Petition for Rulemaking to Amend CFTC Regulation 1.3(ggg)(4) 

Dear Mr. Stawick: 

& 

The American Public Power Association ("APPA"), the Large Public Power Council 
("LPPC"), the American Public Gas Association ("APGA"), the Transmission Access 
Policy Study Group ("TAPS") and the Bonneville Power Administration 
("BPA")(collectively, the "Petitioners") respectfully petition the Commodity Futures 
Trading Commission (the "Commission" or the "CFTC") under CFTC Regulation 13.2 to 
amend CFTC Regulation 1.3(ggg){4),1 which implements the de minimis exception to 
the definition of "swap dealer." The Petitioners specifically request that the rule 
amendment exclude from the "special entity sub-threshold," which appears in 
Regulation 1.3(ggg)(4 )(i), "Utility Operations-Related Swaps" to which the Petitioners 
and other "Utility Special Entities" are, or may in the future be, counterparties. The 
definitions of "Utility Operations-Related Swap" and "Utility Special Entity" are included 
directly in the text of the proposed rule amendment, and narrowly circumscribe the 
scope of the proposed rule amendment. 

77 Fed. Reg. 30596, at 30744. 
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Such a rule amendment is permitted by Section 1 a(49)(D) of the Commodity Exchange 
Act ("CEA") as amended by the Dodd-Frank Wall Street Reform and Consumer 
Protection Act of2010 (the "Dodd-Frank Act"),2 and is specifically contemplated by 
CFTC Regulation 13(ggg)(4)(v).3 The rule amendment is necessary in order to 
preserve uninterrupted and cost-effective access to the customized, nonfinancial 
commodity swaps that Petitioners and other Utility Special Entities use to hedge or 
mitigate commercial risks arising from their utility facilities, operations and public service 
obligations. 

The information required by CFTC Regulation 13.2 follows: 

I. THE TEXT OF THE PROPOSED RULE AMENDMENT (Additional language is 
underlined and italicized) 

PART 1 - GENERAL REGULATIONS UNDER THE COMMODITY EXCHANGE ACT 

Section 1.3 Definitions. 

(ggg) Swap Dealer. 

(4) De minimis exception. (i) Except as provided in paragraph (ggg)(4)(vi) of this 
section, a person that is not currently registered as a swap dealer shall be deemed not 
to be a swap dealer as a result of its swap dealing activity involving counterparties, so 
long as the swap positions connected with those dealing activities into which the person 
- or any other entity controlling, controlled by or under common control with the person 
- enters over the course of the immediately preceding 12 months (or following the 
effective date of final rules implementing Section 1 a(47) of the Act, 7 U.S C. 1 a(47), if 
that period is less than 12 months) have an aggregate gross notional amount of no 
more than $3 billion, subject to a phase in level of an aggregate gross notional amount 
of no more than $8 billion applied in accordance with paragraph (ggg)(4)(ii) of this 
section, and an aggregate gross notional amount of no more than $25 million (the 
"special entity sub-threshold") with regard to swaps in which the counterparty is a 
"special entity" (as that term is defined in Section 4s(h)(2)(C) of the Act, 7 U.S.C. 
6s(h)(2)(C), and §23.401 (c) of this chapter); provided that such $25 million special entity 
sub-threshold shaft not apply with regard to "utility operations related swaps" to which 
the counterparty is a "utility special entity." For purposes of this paragraph, (A) a "utility 
special entity" means a government ''special entity" (as described in clause (i) or (ii) of 
Section 4s(h)(2)(C) of the Act or in clause (1) or (2) of §23.401/c) of this chapter) that 
owns or operates electric or natural gas facilities or electric or natural gas operations (or 
anticipated facilities or operations), supplies natural gas and/or electric energy to other 

Pub. L No. 111-203, 124 Stat. 1376 (2010). 

77 Fed. Reg. 30744-30745. 
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utility special entdies, has public service obligations (or anticipated public service 
obligations) under Federal, State or focal law or regulation to deliver electric energy_ 
and/or natural gas service to utility_ customers. or is a Federal power marketing agency_ 
as defined in Section 3 of the Federal Power Ac/(16 U.S. C. 796(19)), and (B) a "utility 
operations-related swap" shall mean any_ swap that a utility_ special entity enters into "to 
hedge or mitigate commercial risks)/ (as such p/1rase is used in Section 2(h)(7)(A)(ji) of 
the Act) intrinsically related to the electric or natural gas facilities that the utility_ special 
entity owns or operates or its electric or natural gas operations (or anticipated facilities 
or operations), or to the utility_ special entity_'s supply of natural gas and/or electric 
energy to other utility special entities or to its public service obligations (or anticipated 
public service obligations) to deliver electric energy or natural gas service to utility 
customers. For the avoidance of doubt, "fntrfnsicafly related" shalf include all 
transactions related to (i) the generation or production, purchase or sale, and 
transmission or transportation of electric energy or natural gas, or the supply of natural 
gas and/or electric energy to other utility special entities, or delivery of electric energy_ or 
natural gas service to utility_ customers, {if) all fuel supplv for the utility_ special entity's 
electric facilities or operations, (iii) compliance with electric system reliability_ obligations 
applicable to the utility special entity, its electric facilities or operations, -(iv) compliance 
with energy, energy_ efficiency, conservation or renewable energy_ or environmental 
statutes, regulations or government orders aopficable to the utllity special entity, its 
faci/iUes or operations, or (v) anv other electric or natural gas utility operations-related 
swap to which the utility special entity is a party_. Utility operations-related swaps shall 
not include a swap based or derived on, or referencing, commodities in the interest 
rates, credit, equity_ or currency asset classes, or a product tvpe or category in the "other 
commodity'' asset class that is based or derived on, or referencing, metals, or 
agricultural commodities or crude oil or gasoline commodities of any_ grade not used as 
fuel for electric generation. For purposes of this paragraph, if the stated notional amount 
of a swap is leveraged or enhanced by the structure of the swap, the calculation shall 
be based on the effective notional amount of the swap rather than on the stated notional 
amount. 

II. THE PETITIONERS 

APPA is the national association that represents the interests of approximately 2000 
government-owned electric utilities in the United States. APPA's member utilities are 
not-for-profit utility systems that were created by state or local governments to serve the 
public interest. Government-owned electric utilities provide over 15% of all KWh sales 
to retail electric customers. 

LPPC is an organization representing 26 of the largest government-owned electric 
utilities in the nation. LPPC members own and operate over 86,000 megawatts of 
generation capacity and nearly 35,000 circuit miles of high voltage transmission lines, 
representing nearly 90% of the transmission investment owned by non-Federal 
government-owned electric utilities in the United States. 
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TAPS is an association of transmission dependent electric utilities located in more than 
30 states. All of TAPS member electric utilities except one are government-owned 
electric utilities. 

APGA is the national association that represents government-owned natural gas 
distribution systems. There are approximately 1,000 public gas systems in 36 states 
and over 720 of these systems are APGA members Government-owned natural gas 
distribution systems are not-for-profit entities owned by, and accountable to, the citizens 
they serve. They include municipal gas distribution systems, public utility districts, 
county districts, and other government agencies that have natural gas distribution 
facilities 

Some government-owned utilities are both electric utilities and natural gas distribution 
utilities, and are therefore members of both APPA and APGA. The purpose of a 
government-owned electric utility or natural gas distribution system is to provide reliable, 
safe and affordable electric energy and/or natural gas service to the community it 
serves. 

BPA is a self-financed, non-profit Federal agency created in 1937 by Congress that 
primarily markets electric power from 31 federally owned and operated projects, and 
supplies over one-third of the electricity used in the Pacific Northwest. BPA also owns 
and operates approximately 75 percent of the high-voltage transmission in the Pacific 
Northwest. BPA's primary statutory responsibility is to market its Federal system power 
at cost-based rates to its "preference customers."4 BPA also funds one of the largest 
wildlife protection and restoration programs in the world. 

Ill. NATURE OF THE PETITIONERS' INTEREST 

APPA, LPPC, TAPS and APGA represent thousands of government-owned electric and 
natural gas utilities throughout the United States, all of which are "special entities" as 
that term is defined in Section 4s(h)(2)(C) of the Commodity Exchange Act, as amended 
by the Dodd-Frank Act, and §23.401 (c) of the Commission's regulations. BPA and the 
other Federal power agencies are "special entities" as well. 5 The Petitioners 

BPA has 130 preference customers made up of electric utilities which are not subject to the 
jurisdiction of the Federal Energy Regulatory Commission ("FERC"), including Indian tribes, electric 
cooperatives, state and municipally chartered electric utilities, and other Federal agencies located in the 
Pacific Northwest. 

According to the Energy Information Administration, there are nine Federal electric utilities in the 
United States, which are part of several agencies of the United States Government (see, 
http://www.eia.gov/cneafl1?lectricily/page/prin12/toc2.html): the Army Corps of Engineers; the Bureau of 
Indian Affairs and the Bureau of Reclamation in the Department of.the Interior, the International Boundary 
and Water Commission in the Department of State, the Power Marketing Administrations in the 
Department of Energy (SPA, Western Area Power Administration, Southwestern Area Power 
Administration, and Southeastern Area Power Administration), and the Tennessee Valley Authority (TVA) 
In addition, three Federal agencies operate electric generating facilities: TVA, the largest Federal power 
producer; the U.S. Army Corps of Engineers; and the U.S Bureau of Reclamation. 
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respectfully seek the rule amendment for the benefit of all "Utility Special Entities" that 
currently, or may in the future, enter into Utility Operations-Related Swaps with 
counterparties that are not registered with the Commission as "swap dealers" 

"Utility Special Entities," as defined in the proposed rule amendment, are a narrow 
category of special entities distinguishable by their electric energy and/or natural gas 
utility facilities, operations and public service obligations. None of the Utility Special 
Entities is a "financial entity;" all are nonfinancial entities and "commercial end users" as 
such term is used by Congress and regulatory policy makers. "Utility Operations
Related Swaps," as defined in the proposed rule amendment, are a narrow category of 
"swaps"6 in the nonfinancial or "other commodity" asset class. Such swaps are, by 
definition, of product types intrinsically related to the commercial risks associated with 
utility facilities, operations and public service obligations, and are used to hedge or 
mitigate such commercial risks. Such customized nonfinancial commodity swaps are 
typically not available on exchanges or electronic trading platforms, due to the myriad 
non-numeric operational conditions, requirements and permutations embedded in such 
swaps 

The Petitioners commented on the Commission's proposed rules further defining "swap 
dealer" raising concerns that both the general de minimis threshold and the "special 
entity sub-threshold" needed to be raised significantly. See comments filed by NFP 
Electrlc End User Coalition, including APPA and LPPC with assistance from TAPS, in 
the Commission's "Entity Definitions" docket, a link to which appears at: 
http://com men ts. cftc. gov /PublicCommentsNiewComment. aspx?id :::c27917 &Search Text:: 

This term has not yet been defined by the Commission to the extent required to provide 
regulatory clarity to Petitioners and others in the utility industry. The Petitioners and others in the utility 
industry await publication in the Federal Register of rules further defining "swap," along with the 
Commission's response to public comments on any further questions asked by the Commission in the 
most recent statutory interpretations relevant to the definition of "swap," the Commission's response to 
comments solicited on the nonfinancial commodity "tr3de option" Interim Final Rule, the CFTC/FERC 
jurisdictional Memoranda of Understanding called for by Section 720 of the Dodd-Frank Act, the "tariffed 
transaction exemption(s)" and "between FPA 201(f) transaction exemption" called for in new CEA 
Sections 4(c)(6), and other final rules, interpretations and exemptions. See the comment letter filed by 
the Electric Trade Associations in the "Product Definitions" or "Definition of 'Swap'" docket at: 
http://comments.cflc.gov/PublicCommentsNiewComment.aspx?id 47934&_QearchText"Was§_on, and 
other comment letters, applications and petitions filed by the Petitioners and others in the utility industry. 

There is no need to wait to consider the proposed rule amendment for the effective dale of the 
Commission's final rules further defining the term "swap." The proposed rule amendment, as drafted, will 
only be applicable to those utility operations-related transactions which are ultimately subject to the 
Commission's jurisdiction as "swaps," and would therefore be considered part of an entity's "swap dealing 
activity,' and counted against either the general de minimis threshold or the special entity sub-threshold 
In this manner, the proposed rule amendment is similar to .fill the Commission's regulations that include 
the term "swap," including the Entity Definition rules themselves. None of these regulations can be fully 
understood or applied to Petitioners' and other market participants' businesses until the Commission's 
final rules further defining "swap" and other foundational terms that include the term "swap" are effectlve 
for relevant asset classes and product types. 
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rural at 18-19, supporting the comments filed by the Edison Electric Institute and the 
Electric Power Supply Association in the same docket requesting significantly higher 
thresholds for both the general de minimis threshold and the special entity sub
threshold than were proposed by the Commission, a link to which appears at: 
l1ttp://comments.cftc.gov/PublicCommentsNiewComment.aspx?id:::27918&SearchText::: 

The Commission acknowledges the Petitioners' comments in numerous places in the 
Adopting Release for the Entity Definitions rules (the "Adopting Release"). See, for 
example, 77 Fed. Reg. 30627 and 30707. In the final rules, however, the Commission 
raised the general de minimis threshold by a factor of 80 during the phase in period 
(and by a factor of 30 thereafter) - from $100 million to $8 billion during the phase in 
period (and $3 billion thereafter). ln contrast, the Commission left the special entity sub
threshold unchanged at $25 million. The Petitioners' concern about the competitive 
disadvantage represented by the discrepancy between the two thresholds in the final 
rules ls the reason for this Petition. 

A. Utility Special Entities Require Customized Utility Operations-Related 
Swaps. 

Utility Special Entities depend on nonfinancial commodity transactions, trade options 
and "swaps," as well as the futures markets, to hedge commercial risks that arise from 
their utility facilities, operations and public service obligations. Together, these 
nonfinancial commodity markets play a central role in government-owned utilities 
securing electric energy, fuel for generation and natural gas supplies for delivery to 
consumers at reasonable and stable prices. Specifically, many government-owned 
utilitles purchase firm electric energy, fuel and gas supplies in the physical delivery 
markets (in the "cash" or "spot" or "forward" markets) at prevailing and fluctuating 
market prices, and enter into bilateral, financially-settled nonfinancial commodity swaps 
with customized terms to hedge the unique operational risks to which each Utility 
Special Entity is subject. 

The Utility Special Entities use Utility Operations-Related Swaps to ensure reliability of 
utility service and to reduce utility customers' exposure to future commodity price 
fluctuations and to stabilize utility rates. In hedging, mitigating or managing the 
commercial risks of its utility facilities operations or public service obligations, the Utility 
Special Entity are engaged in commercial risk management activities that are no 
different from the operations-related hedging of an investor-owned utility or an electric 
cooperative located in the same geographic region. 

B. The "Market" for Each Particular Utility Operations-Related Swap is Illiquid. 

Utility Special Entities enter into these bilateral customized swaps in illiquid regional or 
local "markets. "7 Some counterparties available to transact with Utility Special Entities 

The word "markets" is used in quotations in this context, as Utility Operations-Related Swaps do 
not occur with anywhere near the frequency or uniformity that financial "swaps" occur, or that agricultural, 

Continued on following page 
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will be major financial institutions or other financial entities, such as hedge funds, that 
may or may not transact in other swap asset classes or product types. other available 
counterparties will be nonfinancial counterparties, those which are not "financial entities" 
as such term is defined in CEA Section 2(h)(7)(C) 

Each Utility Special Entity actively seeks out available swap counterparties in order to 
hedge its unique, ongoing and dynamically-changing commercial risks. 8 Commercial 
risk management policies in the energy industry typically require diversification of 
suppliers and swap counterparties, limited concentration of supplier/vendor/counterparty 
credit risk, and other commercial risk management metrics to prudently manage the 
commercial risks of bilateral contracting processes 

Each regional geographic market has a somewhat different group of financial entity and 
nonfinancial counterparties available to enter into customized Utility Operations-Related 
Swaps. An available counterparty may own or operate commercial businesses related 
to the particular nonfinancial commodity that underlies the Utility Operations-Related 
Swap. It may be a neighboring utility or electric cooperative, the owner of a merchant 
electric generation facility located in the area, or a natural gas or coal company with 
production assets in the region. 

For example, a large natural gas utility or the owner of a large merchant electric 
generation station in western Alabama might be available as a nonfinancial counterparty 
for swaps referencing an Alabama delivery point. But that same entity would not 
necessarily offer the type of customized Utility Operations-Related Swap required by a 
Utility Special Entity located in Oregon. Or, a natural gas producer or coal producer 
with production assets in Wyoming might offer Utility Operations-Related Swaps 
required by a California-based or Oregon-based Utility Special Entity. But the same 
counterparty would not necessarily enter into a similar Utility Operations-Related Swap 
referencing a nonfinancial commodity delivered in the Southeast. Nor would it 

Continued from previous page 
metals, global oil or other product types of "swaps" ir. the "other commodity" asset class occur. Utility 
Operations-Related Swaps are, in some cases, negotiated over a period of days, weeks or months. 
Some may be documented based on a master agreement template, with many pages of specialized 
operational, credit and other risk management provisions included by the bilateral counterparties as 
schedules. Transacting under standardized master agreement templates (with bilaterally negotiated 
schedules and transaction documents) should not be confused with a conclusion or an assumption that 
there is a trading "market" for Utility Operations-Related Swaps having, standardized or "market" terms. 

Utility Special Entities may also be called upDn from time to time by other utilities located in the 
same geographic region, by or in coordination with electric reliability organizations, to act as 
counterparlies in Utility Operations-Related Swaps for electric system reliability purposes. Such swaps 
should not be considered "swap dealing activity" by the utility counterparty or counterparties to such 
swaps. Otherwise, the Utility Special Entities may not be able lo participate in such swaps for reliability 
purposes without causing the counterparty to exceed the Special Entity Sub-Threshold, which may 
compromise the reliability of the interconnected elec:ric system. 
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necessarily offer a Utility Operations-Relatec Swap referencing electric energy in any 
regional market 

C. Utility Special Entities Need All Available Utility Operations-Related Swap 
Counterparties. 

Due to the limited number of counterparties for any particular Utility Operations-Related 
Swap in any particular region, each available financial or nonfinancial swap 
counterparty, whether or not a registered "swap dealer," brings important market 
liquidity or supplier/counterparty diversity for a Utility Special Entity. Multiple available 
counterparties create price competition for the customized swaps that a Utilitl Special 
Entity requires to cost-effectively hedge or rritigate unique commercial risks. 

Based on an informal survey of some of the larger Utility Special Entities, a substantial 
percentage of the counterparties that are currently available to enter into Utility 
Operations-Related Swaps with such Utility Special Entities are nonfinancial entities 
engaged in the electric, natural gas, coal or another aspect of the energy industry in the 
same geographic area as the specific Utility Special Entity. 

Wall Street financial institutions and other firancial entities tend to offer such swaps only 
where there is standardization of transaction terms and liquid trading markets: at trading 
hubs where the financial entity's swaps can be promptly and effectively hedged to 
maintain a "balanced book." Nonfinancial entities with assets or operations located in 
the geographic region may, as a result, face parallel commercial risks and can use the 
Utility Operations-Related Swap to manage some portion or aspect of the commercial 
risks inherent in its own physical assets, liabilities and commercial obligations 10 

Because the Utility Special Entity is hedging a commercial risk, its focus is to align the 
Utility Operations-Related Swap as closely as possible with the underlying and unique 
commercial risk being hedged, rather than to settle for a more standardized, shorter-

In the Adopting Release, the Commission cites comments made by Petitioners' representatives 
and other energy industry market participants at the Commission Roundtable and meetings on these 
important points. See 77 Fed. Reg. at 30707-30708. Although a Utility Special Entity may be able to seek 
out a CFTC-registered Wall Street "swap dealer" or another financial entity, such as a hedge fund, to 
provide such a customized Utility Operations-Related Swap, if the "swap dealer'' does not have assets in 
the region or is not otherwise active in the particular regional nonfinancial commodity swap market, the 
pricing and customization of the Utility Operations-Related Swap it offers are unlikely to be competitive. 

The nonfinancial counterparty may itself be entering into a Utility Operations-Related Swap "for 
the purpose of hedging physical positions," as that phrase appears in CFTC Regulation 1.3(ggg)(6)(iii) 
and about which the Commission is seeking further comment in the Adopting Release. That regulation is 
identified as an "interim final rule," and therefore presumably is still subject to further Commission 
rulemaking before the rules defining "swap dealer" are, indeed, final. See 77 Fed Reg, 30612. See also 
footnote 6 with reference to the Commission's anticipated further rulemakings on the definition of "swap" 
and nonfinancial commodity "trade options." 
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term, and therefore less "perfect" (and consequently less cost-effective) hedge far such 
commercial risk. 11 

D. Utility Operations-Related Swaps Often Have Large Notional Amounts. 

Many Utility Operations-Related Swaps have longer terms than may be typical in other 
swap asset classes or product types, as a result of the long-term commercial risks being 
hedged - risks arising from long-term utility service obligations, construction projects, 
generation outage or availability projections, or long term fuel needs. Consequently, the 
notional amount of such swaps can be quite large. In addition, due to the volatile nature 
of the market prices of these nonfinancial commodities, the notional amounts can 
fluctuate dramatically over the term of a Utility Operations-Related Swap. The prices of 
electric energy, fuel and natural gas are among the most volatile of traded commodities, 
especially prices for illiquid delivery points, subject to regional supply and demand 
factors such as weather, and with customized operational conditions and terms. 

A single one-year 1 DO MW swap or a single three-year 10,000 mm Btu/day swap may 
have a notional value of $25 million. 12 A nonfinancial entity would, therefore, be 
available to enter into only one such swap with Utility Special Entity counterparties in 
any rolling twelve-month period Otherwise, the nonfinancial entity risks exceeding the 
special entity sub-threshold, and would be required to register with the Commission as a 
"swap dealer." 

E. Utility Special Entities are At a Competitive Disadvantage to Similarly-
Situated Market Participants due to the Special Entity Sub~Threshold. 

If the Commission denies the proposed rule amendment, Utility Special Entities could 
still look to CFTC-registered swap dealers for these types of swaps, or could use less 
customized, more expensive commercial risk management solutions that might be 

u We have discussed the Special Entity Sub-Threshold issue with energy trade associations and 
with large nonfinancial entities that currently act as regular counterparties to Utility Special Entities in 
these types of swaps. A number of these entities have indicated to Petitioners that they share our 
concern about the sub-threshold, and that they are prepared lo file comments in support of this Petition. 
See footnote 16. 

These examples are based on available quotes for 100 MWs of 7x24 electric energy for calendar 
year 2013 at Mid-C, PJM West and SP-15 for "Firm LO" power, and on Henry Hub calendar strip prices 
for natural gas. Each of these examples is for a relatively liquid delivery point, and for swaps that are not 
customized as are many Utility Operations-Related Swaps. To put these examples (and the $25 million 
Sub-Threshold) in context, the Los Angeles Department of Water and Power owns or operates 6000 
MWs of electric generation, and the New York Powe· Authority owns or operates 7400 MWs of electric 
generation JEA, formerly the Jacksonville Electric Authority, hedges approximately 13,8 million mmBtus 
of natural gas in an average year as part of its fuel procurement process for electric operations, based on 
the past 5 years actual hedging activity. If each of tr'ese Utility Special Entities was limited to one $25 
million hedge per year with each non""swap dealer" counterparty, it would dramatically limit the ability of 
these Utility Special Entities to hedge or mitigate corimercial risks arising from everyday utility operations. 
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available on an exchange. Or Utillty Special Entities could simply forego using 
nonfinancial commodity swaps for commercial risk management purposes entirely. At 
the same time, the available counterparties for Utility Operations-Related Swaps could 
enter into up to $8 Billion notional in swaps, or even $8 Billion in Utility Operations
Related Swaps, with counterparties other than Utility Special Entities, including 
neighboring investor-owned utilities and electric cooperatives. As a direct result of the 
Special Entity Sub-Threshold, Utility Special Entities are denied a level playing field in 
the competition for available counterparties for these commercial fisk hedging swaps. 
Utility Special Entities are denied comparable, cost-effective access to such commercial 
risk management tools that will instead be offered to neighboring investor-owned utilities 
and electric cooperatives by otherwise available market participants. 13 

In today's regional markets, a Utility Special Entity is equally as likely as an investor
owned utility in the same region to be an attractive counterparty for an entity that 
chooses to "deal" in Utility Operations-Related Swaps, whether the entity is a 
nonfinancial company hedging its own commercial risks (or "hedging a physical 
positionj/ as such phrase is more narrowly defined in the CFTC's definition of "swap 
dealer"), trading for profit (speculating), or engaging in a regular business of dealing in 
such swaps. The "playing field" between the Utility Special Entity and the investor
owned utility, electric cooperative or any other counterparty is currently "level" 

Moreover, in today's regional markets, if a market participant (such as the Alabama 
merchant generator or the Wyoming natural gas or coal producer referenced above) is 
considering establishing a new entrant "swap dealing" business in specific regional 
product types of Utility Operations-Related Swaps, it will similarly consider the Utility 
Special Entity as a potential counterparty with the same ability to transact as any other 
potential counterparty. The Utility Special Entity benefits from any new or additional 
price competition. 

Once the CFTC's Entity Definition rules are effective, as a result of the significant 
disparity between the general de minimis threshold and the special entity sub-threshold, 
the Alabama-based merchant generator or the Wyoming-based natural gas or coal 
producer, or any other market participant not intending to register as a "swap dealer," 
will substantially limit its swap dealing activity in Utility Operations-Related Swaps with 
Utility Special Entities. Indeed, in regions like California and the Southeast United 

An unintended consequence of the $25 million Special Entity Sub-Threshold applied to Utility 
Operations-Related Swaps will be to limit the Utility Special Entities' available counterparties and force 
Utility Special Entities to engage in Utility Operations-Related Swaps with financial institutions and other 
entities that are registered with the CFTC. This would concentrate, not disperse, risk to the United States 
financial system. For financial institutions, such activity may or may not be an activity in which such 
financial institutions or their "banking entity" affiliates are permitted to engage once the regulations 
implementing the Volcker Rule and other provisions of the Dodd-Frank Act rulemakings are finalized 
Such Utility Operations-Related Swaps with "swap dealer" counterparties may also require the posting of 
margin by Utility Special Entities (depending on the applicable regulators' final rules on capital and 
margin). 



States, where there are geographic concentrations of Utility Special Entities, a non
"swap dealer" counterparty may only be able to execute one such Utility Operations
Related Swap with one such Utility Special entity in a 12-month period without the risk 
of exceeding the $25 million sub-threshold. The entity will set up its swap dealing 
activity business, its business processes, its documentation and its compliance 
programs to transact with counterparties other than the Utility Special Entities, 
including neighboring investor-owned utilities and electric cooperatives. 

14 
The 

unworkably low, and comparatively disadvartageous, Special Entity Sub-Threshold 
threatens the Utility Special Entities' uninterr Jpted access to these important and cost
effective commercial risk management tools. 

IV. SUPPORTING ARGUMENTS 

For the following reasons, the Commission should approve the proposed rule 
amendment as soon as possible: 

A. The Commission has the Authority to Approve the Rule Amendment. 

Section 1 a(49)(D) of the Commodity Exchange Act ("CEA") as amended by the Dodd
Frank Act. and new CFTC Regulation 1.3(ggg)(4)(v) authorize the Commission to 
change or modify the requirements of the de minimis exception to the "swap dealer" 
definition by rule or regulation, without engaging in further joint rulemaking or joint 
interpretative guidance wlth the Securities and Exchange Commission The Adopting 
Release acknowledges this. See footnote 464 at 77 Fed. Reg. 30634, and related text. 

Section 1a(49)(D) provides as follows: 

.. (D) DE MIN/MIS EXCEPTION - The Commission shall exempt from designation as a 
swap dealer an entity that engages in a de minimis quantity of swap dealing in 
connection with transactions with or on behalf of its customers. The Commission shall 
promulgate regulations to establish factors with respect to making of this determination 
to exempt." 

As the Commission notes on page 30702 of the Adopting Release," .. CEA Section 
1a(49)(D) directs the CFTC to promulgate regulations to establish factors with respect 
to the making of the determination to apply the de minimis exceptions to the definition of 
the term "swap dealer." 

The Adopting Release notes that the statute's de minimis exception intended to increase 
competition within markets for swaps by encouraging new entrants, thereby decreasing costs for 
commercial end users and decreasing systemic risks by lessening concentration of dealing activity 
among a few major financial market participants. See 77 Fed Reg, 30629 Ironically the special entity 
sub-threshold acts directly contrary to this stated statutory and regulatory objective. For Utrlity Special 
Entities hedging commercial risks, the sub-threshold will serve to discourage new entrants and 
concentrate the Uti lily Special Entity's counterparty credit risk. The proposed rule amendment would 
restore this competitive, and less risky, market structure . 

. 11 . 



New CFTC Regulation 1.3(ggg)(4)(v) provides as follows: 

" ... (v) Future adjustments to scope of the de minimum exception. The Commission may 
by rule or regulation change the requirements of the de minimis exception described in 
paragraphs (ggg)(4)(i) through (iv) of this section 

Clearly the Commission has the authority to approve the proposed rule amendment. 

B. The Factors Set Forth the Proposed Rule Amendment are Distinctly and 
Uniquely Applicable to Utility Operations-Related Swaps and to Utility Special 
Entities. 

The proposed rule amendment will have no affect on the de minimis exception to the 
"security-based swap dealer" definition. Nor will the proposed rule amendment have 
any affect on the de minimis exception to the Commission's "swap dealer" definition as 
it applies in general to special entities (including Utility Special Entities) engaging in 
financial swaps or nonfinancial" other commodity" swaps, other than those product 
types critical to hedging or mitigating commercial risks in the utility industry. 

The factors set forth in the proposed rule amendment are not applicable to security
based swap dealers orto their counterparties. Counterparties to security-based swaps 
do not need such security-based swaps to "hedge or mitigate commercial risks", as is 
the case with commercial end users' need for nonfinancial commodity swaps to hedge 
or mitigate commercial risks. Congress specifically recognized the importance of 
protecting "commercial end users" access to nonfinancial commodity swaps when it 
emphasized that the Dodd-Frank Act's focus on financial market stability and price and 
market transparency should not be achieved without also preserving commercial end 
users' access to swaps used to hedge or mi':igate commercial risks.

15 

The factors that argue in favor of the Commission approving the proposed rule 
amendment are also inapplicable to entities involved in agricultural or metal 
commodities transactions and swaps. Such entities are simply not subject to public 
service obligation comparable to those that apply to utilities that require Utility 
Operations-Related Swaps to hedge commercial risks associated with utility facilities, 
operations and public service obligations Utilities (including Utility Special Entities) 
have public service obligations under Federal, state and local laws and regulations, and 
utility reliability obligations, that other industries simply do not share. Congress 
recognized these important obligations throughout the Dodd-Frank Act as deserving of 
the Commission's regulatory deference See Section 720 of the Dodd-Frank Act calling 
for FERC/CFTC memoranda of understanding, new CEA Section 2(a)(1 )(I) regarding 
jurisdiction of the various energy regulatory agencies, and new CEA Section 4(c)(6) 
directing the Commission to consider public interest waivers of its jurisdiction. 

See 156 Cong Rec. H5238 (the "Dodd-Lincoln letter"). 
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The Commission clearly has the authority to approve the proposed rule amendment. 
The factors that argue in favor of the proposed rule amendment, and limit its affect, 
reflect the unique and the different characteristics of these types of "swaps" and these 
market participants, and recognize the differing applicable laws and regulations, and 
statutory and regulatory policies The Commission should approve the proposed rule 
amendment and do so as soon as possible. 

C. Nothing in the Dodd-Frank Act or the CEA Requires the Special Entity Sub-
Threshold. 

The proposed rule amendment is narrowly tailored to achieve both the statutory goals 
and Congressional intent underlying the Dodd-Frank Act, and to leave in place the 
supplemental investor protection objectives of the Commission in Including the Special 
Entity Sub-Threshold in the "swap dealer" definition. 

In the Dodd-Frank Act, Congress imposed on registered "swap dealers" heightened 
business conduct standards when advising, offering or entering into swaps with "special 
entities." Nothing in the Dodd-Frank Act imposes or requires the Commission to impose 
business conduct standards on entities that are not required to register as "swap 
dealers." Nothing in the Dodd-Frank Act requires the Commission to impose an 
exponentially smaller de minimis sub-threshold for counterparties that are not registered 
"swap dealers" and that enter into swaps to which "special entities" are counterparties. 
The Adopting Release acknowledges as mLch, characterizing the lower threshold as 
"consistent with the fact that Title Vll's requi~ements applicable to swap dealers . 
provide heightened protection to these types of entities." 77 Fed. Reg. at 30630 
(emphasis added). 

The Adopting Release cites the Dodd-Frank Act provisions that impose on registered 
swap dealers and major swap participants (those market professionals whose activities 
are directly regulated by the Commission) heightened business conduct standards and 
documentation requirements for interacting with "special entities." The Adopting 
Release then extrapolates without explanation as to why it is consistent for the 
Commission to extend its regulatory reach beyond the market professionals registered 
as "swap dealers," whose conduct the statute intends it to regulate, to impose 
restrictions on the activities of entities that are not swap dealers, and whose de minimis 
"swap dealing activities" do not require such registration. The Special Entity Sub
Threshold is a clear regulatory overreach by the Commission, and should be modified 
where such regulatory overreach negatively affects the ability of yet another group of 
entities that are not "swap dealing" - the "U':.ility Special Entities" - to hedge or mitigate 
the commercial risks of their nonfinancial, public service enterprises. 

The Adopting Release gives examples of situations where the special entity "lacked the 
requisite sophistication and experience to independently evaluate the risks of the 
investment and exposed the [special entity] to a heightened risk of catastrophic loss 
ultimately led to a complete loss of their investments." See footnote 425 and text 
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accompanying at 77 Fed. Reg. 30630 (emphasis added). In the examples, the special 
entities were acting outside the scope of their core operations as investors in financial 
derivatives, interacting with financial institution or "financial entity" market professionals, 
using cash reserves or other cash assets of '.he special entity to invest (for profit or loss) 
in financial derivatives instruments. By contrast, the Utility Special Entities use Utility 
Operations-Related Swaps to hedge the commercial risks of their core utility operations, 
not to invest for profit. 

D. The Proposed Rule Amendment is Consistent with Both Congressional 
Intent of the Dodd-Frank Act and Will have No Affect on the Commission's 
Investor Protection Policy Objectives. 

The investor protection objectives of the Dodd-Frank Act, and the Commission's own 
"consistent" and supplemental investor protection objectives as expressed in the 
Adopting Release, would not be affected or compromised by the proposed rule 
amendment. As is clear from the proposed definition of "Utility Operations-Related 
Swap," the Utility Special Entity enters into such a nonfinancial commodity swap to 
hedge commercial risks that arise from its utility facilities, operations and public service 
obligations. 

The proposed rule amendment is drafted na 0rowly to respect the Commission's investor 
protection policies but to achieve the distinct, but equally important, Congressional 
intent of the Dodd-Frank Act: to preserve cost-effective (and comparative, competitively 
equal) access to nonfinancial commodity swaps that Utility Special Entities use "to 
hedge or mitigate commercial risks." 

The proposed rule amendment does not amend either the general de minimis threshold 
for swap dealing activity. The general de m111imis threshold would continue to apply to 
Utility Operations-Related Swaps to which Ltility Special Entities are counterparties. 
Nor does the proposed rule amendment change the "special entity sub-threshold" for 
swaps in asset classes or product types other than Utility Operations-Related Swaps to 
which Utility Special Entities are counterparties. 

In defining the term "Special Entity" in Section 4s(h)(2)(C) of the Dodd-Frank Act and 
establishing the heightened business conduct standards for registered "swap dealers," 
Congress did not intend for the Commission expand its regulatory oversight beyond 
oversight of regulated "swap dealers" to place restrictions on entities that are not 
required to register as "swap dealers." In establishing the Special Entity Sub-Threshold 
and then not substantially raising it when it raised the general de minimis threshold, lhte 
Commission restricted Utility Special Entities' competitive abilities, and severely 
restricted Utility Special Entities' access to the nonfinancial commodity swaps needed to 
cost-effectively hedge or mitigate commercial risks. 
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V. PROCESS AND TIMELINE FOR PETITION 

The Petitioners respectfully request the Commission to act as soon as possible on the 
proposed rule amendment -- to remove continuing regulatory uncertainty for the Utility 
Special Entities and counterparties that would, but for the Special Entity Sub-Threshold, 
be available to enter into Utility Operations-Related Transactions with Utility Special 
Entities. As the Commission's new "swap" regulations are proposed, become final and 
implementation begins, market participants are evaluating whether and how to 
participate in the new market structure for "swaps." At the same time, Utility Special 
Entities have continuing utility public service obligations to provide affordable, reliable 
utility service to their customers, and consequently have both short-term and long-term 
commercial risks to hedge. 

As the effective dates and compliance dates approach for the new "swap" regulatory 
regime, market participants are beginning to turn their attention away from current 
activities in nonfinancial commodities and commodity swaps in general. The challenges 
of the new regulatory requirements applicable to "swaps," including challenges for 
systems, staffing, compliance, documentation and reporting are overwhelming, even for 
the largest financial institutions and financial markets professionals, especially given the 
tight and interrelated compliance timelines. 

The added challenge of determining whether to register as a "swap dealer" for one or 
more asset classes or product types of "swaps" are even more daunting for a 
nonfinancial entity, whose primary and ongoing business is not trading or investing or 
dealing in the financial markets, but drilling for natural gas, mining coal, or ~enerating, 
transmitting and/or delivering electric energy or natural gas to consumers. 1 

A number of the nonfinancial entities with whom the Petitioners {or the trade association 
Petitioners' members) transact in Utility Operations-Related Swaps have told us that they are currently 
evaluating their nonfinancial commodity "swap" activities in light of the final Entity Definitions rules, the 
Interim Final Rule in Section 1.3(ggg)(6)(iii), and the statutory guidance provided in the Adopting Release 
and elsewhere in the CFTC's regulations, interpretations and precedents. Such nonfinancial entities are 
also awaiting the CFTC's final rules defining the term "swap," which is the foundational rulemaking which 
will enable the energy industry to understand the scope of the CFTC's jurisdiction over our industry's 
transactions. As of July 10, 2012, for the electric and natural gas utility industry, the challenges are 
compounded by the continuing uncertainty as to what is and isn't a "swap," a "nonfinancial commodity 
forward" transaction, a nonfinancial commodity forward with embedded optionality, or a "trade option." 
See footnote 6 above. Once the rules defining "swap" are final with respect to our industry's transactions, 
each nonfinancial entity will then (and can only then) analyze which of its activities will fall within the 
definition of "swap," and therefore would or could be "swap dealing," which of its activities will be excluded 
as "hedging a physical position" (depending on the outcome of that final rulemaking), or fit within other 
safe harbors under the interpretive guidance provided by the Commission. Then and only then can the 
nonfinancial entity decide, as a business matter, whether to continue all or any ofits swap dealing 
activities, and whether to register as a "swap dealer" or to register for a limited designation as a "swap 
dealer" for certain asset classes and product types (that may or may not include particular Utility 
Operations•Related Swaps). Alternatively, only then can such a nonfinancial entity alternatively decide to 
wind down any swap activities which the Commission might consider to be "swap dealing activities." 
Nothing requires a nonfinancial entity (whose primary business is not to engage in financial markets 
transactions like "swaps") to continue its past or current business strategies. If a particular nonfinancial 

Continued on following page 
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If a market participant decides to continue some amount of "swap dealing activity" in 
Utility Operations-Related Swaps, it will care•ully evaluate and then establish 
compliance procedures to monitor the two de minimis thesholds. In doing so, it will 
certainly hesitate or delay incurring the expense of setting up specially calibrated 
systems, compliance processes and staff training in order to engage in one or two such 
swaps with Utility Special Entities within a 12-month period. A nonfinancial counterparty 
that does not choose to register as a "swap dealer" will instead understandably focus on 
modifying its business processes and documents to engage in swaps with 
counterparties other than Utility Special Entities, under the general de minimis exception 
threshold. 

We request that the Commission promptly publish the proposed rule amendment for 
comment in the Federal Register, without waiting for the effective date of the Entity 
Definitions rules. We recommend a public comment period of no longer than 20 days, 
and respectfully request publication of the Commission's final approval or grounds for 
denying the rule amendment within 1 O days thereatter. 17 The Petitioners request that 
the amended rule be retroactive and prospective for all Utility Operations-Related 
Swaps to which a Utility Special Entity is a counterparty entered into after the effective 
date of the Entity Definition rules 

VI. CONCLUSION 

The Petitioners respectfully petition the Commission under CFTC Regulation 13.2 
to amend CFTC Regulation 1 (ggg)(4), which implements the de minimis exception 
to the definition of "swap dealer," as described above. 

Continued from previous page 
entity decides to continue some level of swap dealing activity, it may decide not to continue such activity 
as a registered "swap dealer." At last decision point, once the new Dodd-Frank Act rules are effective 
and as compliance dates approach, these entities will restrict their swap dealing activity to stay well below 
the two very different de minimis exception thresholds in the CFTC's swap dealer definition. 

The proposed rule amendment relieves a competitive restriction on Utility Special Entities, and 
modifies the special entity sub"threshold to the de m'nimis exception to the definition of "swap dealer." 
The Commission and interested persons in the elechc and natural gas industry have been on notice of 
the Utility Special Entities' concerns since early May 2012. As a result, the proposed rule amendment is 
entitled to the earlier effective date permitted by CFTC Regulation 13.6. 
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August 18, 2010 

Re: Petition for Rulemaking to Amend CFTC Regulation 4.5 

Dear Mr. Stawick: 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulation 4.5, which provides an 
exclusion from the definition of the term "commodity pool operator" for otherwise 
regulated persons operating certain qualifying entities. 1 Prior to 2003, persons claiming 
this exclusion had to file a notice of eligibility pursuant to CFTC Regulation 4.5(c) and 
represent, in part, that the person will operate the qualifying entity such that it (1) will not 
be, and has not been, marketing participations to the public as or in a commodity pool 
or otherwise as or in a vehicle for trading in the commodity futures or commodity options 
markets; and (2) will use commodity futures or commodity options contracts solely for 
bona fide hedging purposes and, with respect to positions held for non-bona fide 
hedging purposes the aggregate initial margin and premiums required to establish such 
positions will not exceed five percent of the liquidation value of the qualifying entity's 
portfolio, after taking into account unrealized profits and unrealized losses on any such 
contracts it has entered into. 

For the reasons set forth beiow, we request that the CFTC amend 
Regulation 4 5(c) to restore operating restrictions on registered investment companies 
that are substantially similar to those in effect prior to 2003. The information required by 
CFTC Regulation 13.2 follows: 

1 NFA withdrew its June 29, 201 0 Petition for Rulemaking to Amend CFTC Regulation 4.5 by separate 
letter dated August 18, 2010. 
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/. Text of Proposed Rule Amendments {additions are underlined/ 

Part 4 - COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

4.5 Exclusion from the definition of the term "commodity pool operator." 

( c) 

(2) The notice of eligibility must contain representations that such person will operate 
the qualifying entity specified therein in a manner such that the qualifying entity: 

(i) Will disclose in writing to each participant, whether existing or prospective, 
that the qualifying entity is operated by a person who has claimed an 
exclusion from the definition of the term "commodity pool operator" under the 
Act and, therefore, who is not subject to registration or regulation as a pool 
operator under the Act; Provided, that such disclosure is made in accordance 
with the requirements of any other federal or state regulatory authority to 
which the qualifying entity is subject. The qualifying entity may make such 
disclosure by including the information in any document that its other federal 
or state regulator requires to be furnished routinely to participants or, if no 
such document is furnished routinely, the information may be disclosed in any 
instrument establishing the entity's investment policies and objectives that the 
other regulator requires to be made available to the entity's participants; and 

(ii) Will submit to such special calls as the Commission may make to require the 
qualifying entity to demonstrate compliance with the provision of this§ 4.5(c); 

illll Furthermore, if the person claiming the exclusion is an investment company 
registered under the Investment Company Act of 1940, then the notice of 
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eligibility must also contain representations that such person will operate the 
qualifying entity as described in § 4.5(b)(1) in a manner such that the 
qualifying entity: 

Will use commodity futures or commodity options contracts solely for 
bona fide hedging purposes within the meaning and intent of§ 
1. 3(z)(1 ); Provided, however, That in addition, with respect to positions 
in commodity futures or commodity option contracts that may be held 
by a qualifying entity only which do not come within the meaning and 
intent of§ 1.3(z)(1 ), a qualifying entity may represent that the 
aggregate initial margin and premiums required to establish such 
positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits 
and unrealized losses on any such contracts it has entered into; and, 
Provided furlher, That in the case of an option that is in-the-money at 
the time of purchase, the in-the-money amount as defined in § 
190.01 (x) may be excluded in computing such 5 percent; 

.(Q.l Will not be, and has not been, marketing participations to the public as 
or in a commodity pool or otherwise as or in a vehicle for trading in (or 
otherwise seeking investment exposure to) the commodity futures or 
commodity options markets; 

Provided furlher, however, That the making of such representations shall not 
be deemed a substitute for compliance with any criteria applicable to 
commodity futures or commodity options trading established by any regulator 
to which such person or qualifying entity is subject. 

II. Nature of NFA's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. One of NF A's primary purposes is to ensure the 
protection of customers participating in the commodity futures markets. Recently, NFA 
has become aware of at least three entities filing for exclusions under Regulation 4.5 
with respect to registered investment companies that they operate. These mutual funds 
are marketed to customers, including retail investors, as commodity futures investments 
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and are indirectly invested substantially in derivatives and futures products. In fact, 
although these funds are structured differently than public commodity pools and conduct 
the futures trading through a subsidiary for tax and mutual fund regulatory purposes, 
their aim is the same-targeting retail investors with in some cases minimum 
investment amounts of as little as $1,000 who want exposure to actively managed 
futures strategies. 

Importantly, as noted above, these three funds invest in commodity 
futures instruments and/or other managed futures trading programs through a wholly
owned and controlled subsidiary. The fund invests up to 25% of its total assets in this 
subsidiary, and by leveraging assets at a 4 to 1 ratio, a fund is able to achieve a 
managed futures exposure equal to the full net value of the fund. 

NFA is interested in ensuring that registered investment companies that 
engage in more than a de minimis amount of futures trading and that are offered to 
retail customers or are marketed to retail customers as a commodity pool or otherwise 
as or in a vehicle for trading in (or otherwise seeking investment exposure to) the 
commodity futures or commodity options markets are subject to the appropriate 
regulatory requirements and oversight by regulatory bodies with primary expertise in 
commodity futures. NFA believes that requiring persons that market commodity funds 
to the retail public and whose funds engage in more than a de minimis amount of 
futures trading or investment to be registered as commodity pool operators ("CPOs") 
furthers that goal. 

Ill. Supporting Arguments 

CFTC Regulation 4.5 curr.ently makes available to eligible persons an 
exclusion from the definition of CPO with respect to the operation of certain qualifying 
entities, including registered investment companies, that would otherwise constitute 
commodity pools but that are already subject to extensive federal and/or state operating 
requirements. Prior to 2003, eligible persons claiming this exclusion were required to 
represent that commodity futures and option contracts were used solely for bona fide 
hedging purposes, and that for positions in commodity futures and option contracts that 
were not used for bona fide hedging purposes, the aggregate initial margin and 
premiums do not exceed 5% of the liquidating value of the qualifying entity's portfolio 
after taking into account unrealized profits and losses. In addition, eligible persons were 
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required to represent that the qualifying entity will not be, and has not been, marketing 
participations to the public as or in a commodity pool or otherwise as or in a vehicle for 
trading in the commodity futures or commodity options markets. 

In March 2003, the Commission proposed amendments to Regulation 4.5 
to eliminate the limitation on non-hedge trading. At the same time, the Commission 
proposed formally adopting CFTC Regulation 4.13(a)(4) to provide an additional 
exemption from CPO registration based solely on a pool participant's purported 
sophistication, without any requirement that the pool operator must be subject to 
another regulatory scheme and without any restriction whatsoever on the purpose and 
scope of the pool's commodity interest trading. The Commission further stated that 
"since the eligible persons and qualifying entities of Rule 4 5 are, as stated in the title of 
the rule, 'otherwise regulated,' the Commission believes that, like the unregulated CPOs 
for whom it is proposing relief below, these persons and entities may not need to be 
subject to any commodity interest trading criteria to qualify for relief under Rule 4.5."

2 

At this time, the Commission also stated its view that Regulation 4.5's "no
marketing" restriction should remain in place. The Commission noted that eligible 
persons should remain prohibited from marketing a qualifying entity as a commodity 
pool or otherwise as a vehicle to trade commodity interests and indicated that this 
restriction was necessary because members of the retail public may participate in the 
trading vehicles subject to a Regulation 4.5 exclusion. The Commission nonetheless 
requested comment on the merits of maintaining this marketing prohibition.3 

By letter dated May 1, 2003 to the CFTC, NFA supported maintaining 
Regulation 4.5's "no marketing" restriction. In particular, NFA stated that "current and 
proposed Rule 4.5 both provide that the exclusion is not available if the vehicles are 
marketed as commodity pools. Since Rule 4.5 is an exclusion rather than an 
exemption, the anti-fraud provisions of Section 4(o) of the CEA do not apply. 
Investments in these vehicles can be - and often are - sold to unsophisticated 
customers. While the sale of these investment vehicles is subject to the anti-fraud 
provisions in other statutes, unsophisticated customers should also have the benefit of 
Section 4(o) if the investment is marketed as a commodity pool. Therefore, we agree 

2 See 68 Fed. Reg. 12622,12626 (March 17, 2003). 
3 See!_g_. ~ 
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that the exclusion should not be available if the vehicles are marketed as commodity 
pools." NFA felt that with this "no-marketing" restriction in place, it made sense to 
eliminate the limitation on non-hedge commodity trading due to certain concerns 
regarding margin levels expressed at that time. 

In August 2003, after receiving comments that supported eliminating both 
the limitation on non-hedge commodity trading and the prohibition on marketing these 
qualifying entities, the Commission adopted amendments to Regulation 4.5 to eliminate 
both these provisions. In doing so, the Commission stated that "one commenter agreed 
with the proposed retention of the 'no marketing' criterion (and with the Commission's 
rationale therefore) but several commenters disagreed with it. The Commission noted, 
in part, that these commenters claimed that, in the absence of any trading restriction, 
the "otherwise regulated nature" of the qualifying entities specified in Regulation 4.5 
would provide adequate customer protection.4 

Over the past several months, at least three entities that previously filed 
notices for exclusions under Regulation 4.5 with respect to certain registered investment 
companies launched these mutual funds. These mutual funds are marketed to 
customers, including retail investors, as commodity futures investments and are 
indirectly invested via a subsidiary structure substantially in derivatives and futures 
products. Customers may use an electronic brokerage account to trade one of these 
mutual funds, which are sold by broker/dealers on internet platforms in which retail 
investors only need to point and click to either buy or redeem shares in a fund that 
offers exposure to an actively managed futures product. 

NFA staff has reviewed the prospectuses and promotional material 
prepared for these funds. 5 One fund's prospectus indicates that it pursues its 
investment strategy by mainly investing in a combination of exchange traded futures 

4 See 68 Fed. Reg. 47221, 47223 (August 8, 2003). 
5 See MutualHedge Frontier Legends Fund-http://mutualhedge.com/default.aspx; 
AQR Fund-http://www.aqrfunds.com/ 
Our _Funds/Individual/Fund ID_ 12/Overview/Managed _Futures_ Strategy _Fund. fs; and High bridge Fund
https://www.jpmorganfunds.com/cm/Satellite?pagename"'jpmNanityWrapper&U serF riendlyU RL=fundove 
rview&cusip=48121A696 
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and options contracts, forward contracts, swaps 1 and other over the counter derivatives 
and fixed income securities, often referred to as a "managed futures strategy."

6 

This fund's promotional material indicates that the fund's inception date 
was December 31, 2009, and the fund has a minimum investment amount of $2,500 
(subsequent investments of $500) and offers two share classes, A and C. Class A has 
a maximum sales charge of 5.75% and a net expense ratio of 2.20% and Class Chas 
no sales charge but a net expense ratio of 2.95%.7 The fund's promotional material 
also states that the fund is "A Pioneering Managed Futures Investment" that is 
accessible, comprehensive, innovative, and has proven management.

8 
The material 

also specifically notes that the fund has a "lower cost structure than most retail 
managed futures funds" and is "the first mutual fund to generate managed futures 
returns through net-long, actively managed CTAs." The fund's assets are traded 
pursuant to five managed futures trading programs. In particular, the fund's prospectus 
states that the subsidiary's investment adviser (which is also the fund's adviser) expects 
to invest the assets of the subsidiary in a manner designed to provide exposure to five 
global macro programs. 

In adopting the 2003 changes to Regulation 4.5, the CFTC eliminated the 
prior "no-marketing" restriction and did not place any qualification standards on the type 
of customers who may invest in a qualifying entity. Without these types of operating 

6 A second fund's prospectus states that in order to pursue its investment objective, the fund invests in 
futures contracts and futures-related instruments including, but not limited to, equity index futures, 
currency forwards, commodity futures, swaps on commodity futures, fixed income futures, bond futures 
and swaps on bond futures (collectively, the Instruments) either by investing directly in those Instruments, 
or indirectly by investing in a subsidiary that invests in those Instruments. The third fund's prospectus 
states that the fund seeks to achieve its objective by investing in a diversified portfolio of commodity
linked derivatives and fixed income securities. The prospectus additionally states that the fund invests in 
commodity-linked derivative instruments, such as commodity-linked notes, swap agreements, commodity 
options, futures and options on futures that provide exposure to the investment returns of the 
commodities markets without investing directly in physical commodities. 

7 The other two funds also commenced in January 201 0 and these also have various share classes with 
minimum investment amounts ranging from $5,000 to $1 million and $1,000 to $1 million, respectively. 

a A second fund's Fact Sheet makes similar statements and indicates that ''The Fund delivers an active 
long/short Managed Futures strategy in a mutual fund vehicle." The fund's investment objective states 
the fund "seeks to generate positive absolute returns." 
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restrictions, these mutual funds are marketed and sold to customers, including retail 
investors, who may be unsophisticated in commodity futures investments. NFA 
believes that any commodity futures investment that is marketed to retail customers as 
a commodity pool or otherwise as or in a vehicle for trading or investing in (or otherwise 
seeking exposure to) the commodity futures or commodity options markets should be 
subject to the regulatory requirements and protections contained in the CFTC's Part 4 
regulations. 

In reviewing these funds' prospectuses, NFA found that the offering 
material omits substantial disclosures that would otherwise be mandated by Part 4. 
Among other things, the prospectuses do not include detailed information about the 
fund's futures commission merchants and potential conflicts of interest, and 
performance information for the fund (assuming it has three months performance) or 
other funds operated by the investment adviser. Additionally, to the extent the funds' 
prospectuses state that the fund and/or subsidiary will invest in other actively managed 
futures trading programs, the prospectuses provide little information about these 
managed futures trading programs, these programs 1 fee structures, and the past 
performance results of their trading managers. 

NFA also has customer protection concerns relating to these mutual funds' 
use of a wholly-owned and controlled subsidiary to invest in commodity futures 
transactions on behalf of the fund. NFA understands from reviewing some of these 
funds' prospectuses that the funds' investment in a subsidiary is intended to provide the 
funds with exposure to futures and commodities in a manner consistent with the 
limitations of the federal tax requirements in Sub-chapter M of the IRS Code. Sub
chapter M requires, in part, that at least 90% of a fund's income be derived from 
securities or derived with respect to its business of investment in securities (i.e., 
qualifying income). The funds rely upon IRS private letter rulings to other mutual funds, 
which indicate income from a fund's investment in a subsidiary will constitute qualifying 
income. 

However, while these funds' offering materials indicate that the 
subsidiaries are subject to certain investment restrictions applicable to the funds 
themselves, these subsidiaries are neither commodity pools regulated by the CFTC and 
NFA nor registered investment companies. Additionally, the prospectuses make clear 
that the subsidiaries are not subject to the Investment Company Act of 1940's customer 
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protection regime. The vast majority of the regulated funds' holdings appear to be 
money market instruments to serve as collateral for the subsidiaries' derivatives 
positions, yet, the subsidiaries' daily operations, including their actual derivatives 
positions (including the positions' leverage amounts) and fees charged are not entirely 
transparent. 

Given these funds' offerings, NFA proposes the aforementioned 
amendments to Regulation 4.5 since we believe the premises underlying the 
Commission's elimination in 2003 of the "no-marketing" and "five-percent trading test" 
limitations as applied to registered investment companies may no longer be valid. To 
the extent the Commission used proposed Regulation 4.13(a)(4) as a rationale to 
eliminate the "five-percent trading test", NFA believes that the Commission should 
review whether this rationale remains appropriate in light of these actively managed 
retail futures funds. 9 

NFA believes at this time that Regulation 4.13(a)(4)'s exemption from 
CPO registration does not support the 2003 elimination of the "five-percent trading test." 
Specifically, although Regulation 4.13(a)(4) does not contain any restriction on the 
purpose or scope of a pool's commodity interest trading, we believe a critical distinction 
between a Regulation 4.5 qualifying entity and a Regulation 4.13(a)(4) pool is the 
qualifications of the fund participants 10-Regulation 4.13(a)(4 )(ii)(A) requires every 
natural person pool participant to be a "qualified eligible person" as defined in 
Commission Regulation 4.7(a)(2). In contrast, Regulation 4.5 has no qualification 
requirement for customers who may invest in a qualifying entity, including a registered 
investment company. Moreover, NFA strongly believes that in circumstances in which 
no qualification requirement exists for fund participants, then NFA and the CFTC should 

9 NFA recognizes that registered investment companies may need to engage in futures transactions for 
bona fide hedging purposes and believes they should be permitted to engage a de minimis amount of 
speculative futures trading without the necessity to be registered with and regulated by the CFTC. 

10 Another distinction is interests in Regulation 4.13(a)(4) pools are exempt from registration under the 
Securities Act of 1933 while Regulation 4.5 qualifying entities are operated by otherwise regulated 
persons. For the reasons explained in this letter, however, NFA believes that to the extent that the 
Commission's 2003 amendments to Regulation 4.5 were, in part, premised on the "otherwise regulated 
nature" of the qualifying entities, this premise may no longer be valid. 
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have regulatory oversight of collective investment vehicles that engage in more than a 
de minimis amount of futures trading. 11 

Additionally, to the extent that the Commission's 2003 amendments to 
Regulation 4.5 were, in part, premised on the "otherwise regulated nature" of the 
qualifying entities, this premise may no longer be valid. As noted above, despite the 
fact that these registered investment companies are marketed to retail customers as an 
actively managed futures fund, they are not subject to customer protection rules entirely 
comparable to the CFTC's Part 4 Regulations and NFA's Compliance Rules. NFA 
believes that a registered investment company that is marketed, in part, to 
unsophisticated retail customers as a commodity pool or otherwise as or in a vehicle for 
trading in (or otherwise seeking exposure to) the commodity futures or commodity 
options markets or that engages in more than a de minimis amount of non-hedge 
futures trading should be subject to the CFTC's Part 4 regulatory requirements and 
protections, and the oversight of the CFTC and NFA who have the experience and 
expertise in regulating managed retail futures products. The CFTC alone has the 
Congressional mandate to regulate retail managed futures trading and products, and 
over the years has developed the specialized body of skill and knowledge necessary to 
fulfill this mandate. 

Additionally, NFA is deeply concerned that a number of CPOs who 
currently operate public pools will avail themselves of this alternative registered 
investment company structure. Given our concern with this registered investment 
company structure and the lack of adequate retail customer protections in some areas 
comparable to those afforded prospective investors in a public commodity pool subject 
to Part 4, NFA does not believe that retail futures customers would be served well if this 
migration were to occur. 

11 NFA notes that Commission Regulation 4.13(a)(3) provides an exemption from CPO registration, 
which requires a pool to meet one of two tests with respect to its commodity interest positions, including 
positions in security futures products, whether entered into for bona fide hedging purposes or otherwise
the aggregate initial margin and premiums required to establish such positions will not exceed 5% of the 
liquidation value of the pool's portfolio, after taking into account unrealized profits and unrealized losses 
on any such positions it has entered into or the aggregate net notional value of such positions does not 
exceed 100% of the liquidation value of the pool's portfolio, after taking into account unrealized profits and 
unrealized losses on any such positions it has entered into. Moreover, CFTC Regulation 4.13(a)(3)(iii) 
requires natural person pool participants to at least meet the accredited investor qualification standards. 
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For these reasons, NFA respectfully requests that the Commission amend 
Regulation 4.5(c) to require a registered investment company claiming an exclusion 
from the definition of the term "commodity pool operator" to represent in the notice of 
eligibility that the qualifying entity (i.e. registered investment company) will be operated 
such that it (1) will not be, and has not been, marketing participations to the public as or 
in a commodity pool or otherwise as or in a vehicle for trading in (or otherwise seeking 
investment exposure to) the commodity futures or commodity options markets; and (2) 
will use commodity futures or commodity options contracts solely for bona fide hedging 
purposes and, with respect to positions that may be held by the qualifying entity only for 
non-bona fide hedging purposes the aggregate initial margin and premiums required to 
establish such positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits and unrealized 
losses on any such contracts it has entered into. 

Lastly, NFA recognizes that, if adopted, the proposed amendments to 
Regulation 4.5 will impose the same operating restrictions on registered investment 
companies that were in place prior to 2003. Obviously, since 2003, a number of 
persons have filed notices of eligibility pursuant to Regulation 4.5(c) on behalf of 
registered investment companies, and those entities may no longer be eligible for 
exclusion from CPO registration in the future if the proposed amendments are adopted. 
Therefore, NFA encourages the Commission to provide adequate time for these 
registered investment companies to comply with the Commission's applicable 
regulations or seek the appropriate relief therefrom. 

Additionally, to the extent that the Commission has granted operational 
relief from certain Part 4 Regulations (e.g. disclosure document and reporting and 
recordkeeping) to exchange traded funds-that are commodity pools organized as 
Delaware statutory trusts-NF A encourages the CFTC to determine whether it is 
appropriate to grant similar and/or other relief to public commodity pools and listed 
pools that may want to continue operating as registered investment companies. If the 
Commission desires, NFA is willing to participate in discussions in the future with 
Commission staff to achieve this result, which may necessitate harmonizing CFTC and 
SEC regulatory requirements. 
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NFA respectfully petitions the Commission to amend Regulations 4.5 as 
described above. 

cc: Via Email: 

' __ V~:jr~ yours, 

h ,,. ,~ -
- ·Thomas W. Sexton, Ill 

Senior Vice President 
and General Counsel 

Honorable Gany Gensler, CFTC Chairman 
Honorable Michael Dunn, CFTC Commissioner 
Honorable Scott O'Malia, CFTC Commissioner 
Honorable Jill E. Sommers, CFTC Commissioner 
Honorable Bart Chilton, CFTC Commissioner 
Mr. Ananda Radhakrishnan, CFTC Director 
Mr. William Penner, CFTC Deputy Director 
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Via E-Mail and Overnight Mail 

Mr. David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st, N,W. 
Washington, DC 20581 

August 18, 2010 

Re: Petition for Rulemaking to Amend CFTC Regulation 4.5 

Dear Mr. Stawick: 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulation 4,5, which provides an 
exclusion from the definition of the term "commodity pool operator" for othervvise 
1·egulated persons operating certain qualifying entities 1 Prior to 2003, persons claiming 
this exclusion had to file a notice of eligibility pursuant to CFTC Regulation 4.5(c) and 
represent, in part, that the person will operate the qualifying entity such that it (1) will not 
be, and has not been, marketing participations to the public as or in a commodity pool 
or other-Nise as or in a vehicle for trading in the commodity futures or commodity options 
markets, and (2) will use commodity futures or commodity options contracts solely for 
bona fide hedging purposes and, with respect to positions held for non-bona fide 
hedging purposes the aggregate initial margin and premiums required to establish such 
positions will not exceed five percent of the liquidation value of the qualifying entity's 
portfolio, after taking into account unrealized profits and unrealized losses on any such 
contracts it has entered into. 

For the reasons set forth below, we request that the CFTC amend 
Regulation 4.5(c) to restore operating restrictions on registered investment companies 
that are substantially similar to those in effect prior to 2003. The information required by 
CFTC Regulation 13.2 follows: 

NFA withdrew its June 29, 2010 Petition for Rulemaking to /\mend Cl"TC Regulation 4.5 by separcite 
letter dated August ·18, 201 0. 
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I. Text of Proposed Rule Amendments {additions are underlined[ 

Part 4 - COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

4,5 Exclusion from the definition of the term "commodity pool operator." 

(c) 

(2) The notice of eligibility must contain representations that such person will operate 
the qualifying entity specified therein in a manner such that the qualifying entity: 

(i) Will disclose in writing to each participant, whether existing or prospective, 
that the qualifying entity is operated by a person who has claimed an 
exclusion from the definition of the term "commodity pool operator" under the 
Act and, therefore, who is not subject to registration or regulation as a pool 
operator under the Act; Provided, that such disclosure is made in accordance 
with the requirements of any other federal or state regulatory authority to 
which the qualifying entity is subject. The qualifying entity may make such 
disclosure by including the information in any document that its other federal 
or state regulator requires to be furnished routinely to participants or, if no 
such document is furnished routinely, the information may be disclosed in any 
instrument establishing the entity's investment policies and objectives that the 
other regulator requires to be made available to the entity's participants; and 

(ii) Will submit to such special calls as the Commission may make to require the 
qualifying entity to demonstrate compliance with the provision of this§ 4.5(c); 

.@l Furthermore, if the person claiming the exclusion is an in_vest_ment compgny 
registered under the Investment Comg_any Act of 1940. then the noticc __ _of 
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eligibility must also contain represenJations tha_t_ $.W.Qh person will operate the 
qualifying entity as described in§ 4.5(b)(1} in a manner such that the 
qualifying entity: 

(_t,)_ 

Will use commodity futures or co_mmodity options contracts solely for 
bona fide hedging purposes within the meaning and intent of§ 
1.3(z)(1 ); Provided, ho_wever Th~_t i.D addition with_ respect to positions 
in commodity futures or co_rnmodity optj_Qn contracts that may be held 
by a qualifying entity only which do not come within the meaning and 
intent of§ 1.3(z)(1), a qualifying entity may represent that the 
aggregate initial margin and premiums r~qLl_ired to estg_blish such 
positions will not exceed five percent of the liquidation_value of the 
qualifying entity's portfolio, after taking into account unrealized profits 
f![ld unrealized !asses on any such contracts it has ent~red into· and, 
provided furlher_.I_hat in the case of an option that is in-th_e_-money at 
the tlcne _of purchase, the in-the-money amount as defined in __ § 
190.01(x) may be excluded in com_Quting such 5 percent; 

Will not be and h_a_s_r1_9t been, marketing participations to the p_ublic as 
or in a commodity pool or otherwise as or in a vehicle for trading iD (o_r 
otherv.r_i_s_e seeking investment exposure to) the commodity futures or 
_c;qmmodity options markets; 

Provided further, however, That the making of such representations shall not 
be deemed a substitute for compliance with any criteria applicable to 
commodity futures or commodity options trading established by any regulator 
to which such person or qualifying entity is subject 

If. Nnture of NF A's /ntorcst 

As you know, NFA is a futures association registered under Section 17 of 
tl1e Commodity Exchange Act. One of NFA's primary purposes is to ensure the 
protection of customers participating in the commodity futures markets Recently, NFA 
has become aware of at least three entities filing for exclusions under Regulation 4.5 
with respect to registered investment companies that they operate These mutual funds 
are marketed to customer·s, including retail investors, as commodity futures investments 
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and are indirectly invested substantially in derivatives and futures products. In fact, 
although these funds are structured differently than public commodity pools and conduct 
the futures trading through a subsidiary for tax and mutual fund regulatory purposes, 
their aim is the same-targeting retail investors with in some cases minimum 
investment amounts of as little as $1,000 who want exposure to actively managed 
futures strategies. 

Importantly, as noted above, these three funds invest in commodity 
futures instruments and/or other managed futures trading programs through a wholly
owned and controlled subsidiary. The fund invests up to 25% of its total assets in this 
subsidiary, and by leveraging assets at a 4 to 1 ratio, a fund is able to achieve a 
managed futures exposure equal to the full net value of the fund. 

NFA is interested in ensuring that registered investment companies that 
engage in more than a de minimis amount of futures trading and that are offered to 
retail customers or are marketed to retail customers as a commodity pool or otherwise 
as or in a vehicle for trading in (or otherwise seeking investment exposure to) the 
commodity futures or commodity options markets are subject to the appropriate 
regulatory requirements and oversight by regulatory bodies with primary expertise in 
commodity futures. NFA believes that requiring persons that rnc:nket commodity funds 
to the retail public and whose funds engage in more than a de minimis amount of 
futures trading or investment to be registered as commodity pool operators ("CPOs") 
furthers that goal. 

!II. Supporting Arguments 

CFTC Regulation 4.5 currently makes available to eligible persons an 
exclusion from the definition of CPO with respect to the operation of certain qualifying 
entities, including registered investment companies, that would otherwise constitute 
commodity pools but that are already subject to extensive federal and/or state operating 
requirements. rrior to 2003, eligible persons claiming this exclusion were required to 
represent that commodity futures and option contracts were used solely for bona fide 
hedging purposes, and that for positions in commodity futures and option contracts that 
were not used for bona fide hedging purposes, the aggregate initial margin and 
premiums do not exceed 5% of the liquidating value of the qualifying entity's portfolio 
after taking into account unrealized profits and losses In addition, eligible persons were 
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required to represent that the qualifying entity will not be, and has not been, marketing 
participations to the public as or in a commodity pool or otherwise as or in a vehicle for 
trading in the commodity futures or commodity options markets 

In March 2003, the Commission proposed amendments to Regulation 4.5 
to eliminate the limitation on non-hedge trading. At the same time, the Commission 
proposed formally adopting CFTC Regulation 4.13(a)(4) to provide an additional 
exemption from CPO registration based solely on a pool participant's purported 
sophistication, without any requirement that the pool operator must be subject to 
another regulatory scheme and without any restriction whatsoever on the purpose and 
scope of the pool's commodity interest trading. The Commission further stated that 
"since the eligible persons and qualifying entities of Rule 4.5 are, as stated in the title of 
the rule, 'otherwise regulated,' the Commission believes that, like the unregulated CPOs 
for whom it is proposing relief below, these persons and entities may not need to be 
subject to any commodity interest trading criteria to qualify for relief under Rule 4.5."2 

At this tlme, the Commission also stated its view that Regulation 4-5's "no
marketing" restriction should remain in place. The Commission noted that eligible 
persons should remain prohibited from marketing a qualifying entity as a commodity 
pool or otheJWise as a vehicle to trade commodity interests and indicated that this 
restriction was necessary because members of the retail public may participate in the 
trading vehicles subject to a Regulation 4.5 exclusion. The Commission nonetheless 
requested comment on the merits of maintaining this marketing prohibition.3 

By letter dated May 1, 2003 to the CFTC, NFA supported maintaining 
Regulation 4.5's "no marketing" restriction In particular, NFA stated that "current and 
proposed Rule 4.5 both provide that the exclusion is not available if the vehicles are 
marketed as commodity pools. Since Rule 4.5 is an exclusion rather than an 
exemption, the anti-fraud provisions of Section 4(o) of the CEA do not apply. 
Investments in these vehicles can be - and often are - sold to unsophisticated 
customers. While the sale of these investment vehicles is subject to the anti-fraud 
provisions in other statutes, unsophisticated customers should also have the benefit of 
Section 4(o) if the investment is marketed as a commodity pool. Therefore, we agree 

~ See 68 Fed. Reg. 1262?., 12.626 (Marct1 17, 2003) 
See _Id. 
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that the exclusion should not be available if the vehicles are marketed as commodity 
pools." NFA felt that with this "no-marketing" restriction in place, it made sense to 
eliminate the limitation on non-hedge commodity trading due to certain concerns 
regarding margin levels expressed at that time. 

In August 2003, after receiving comments that supported eliminating both 
the limitation on non-hedge commodity trading and the prohibition on marketing these 
qualifying entities, the Commission adopted amendments to Regulation 4.5 to eliminate 
both these provisions. In doing so, the Commission stated that "one commenter agreed 
with the proposed retention of the 'no marketing' criterion (and with the Commission's 
rationale therefore) but several commenters disagreed with it. The Commission noted, 
in part, that these comrnenters claimed that, in the absence of any trading restriction, 
the "othervvise regulated nature" of the qualifying entities specified in Regulation 4.5 
would provide adequate customer protection.4 

Over the past several months, at least three entities that previously filed 
notices for exclusions under Regulation 4.5 with respect to certain registered investment 
companies launched these mutual funds. These mutual funds are marketed to 
customers, including retail investors, as commodity futures investments and are 
indirectly invested via a subsidiary structure substantially in derivatives and futures 
products. Customers may use an electronic brokerage account to trade one of these 
mutual funds, which are sold by broker/dealers on internet platforms in which retail 
investors only need to point and click to either buy or redeem shares in a fund that 
offers exposure to an actively managed futures product. 

NFA staff has reviewed the prospectuses and promotional material 
prepared for these funds. 5 One fund's prospectus indicates that it pursues its 
investment strategy by mainly investing in a combination of exchange traded futures 

: See 68 Fed. Reg. 4?221,- 47223 (August 8, 2003). 
See MutualHedgc f-'mntIcr Legends Fund-http://mutualhedge.com/dofault.aspx; 

AOR Fund-http://www.aqrfunds com/ 
Our _Funds/I ndividunl/Fundl l.) _ 12/Overview/M anaged_Futures _ Strategy _Fund. fs; cJ nd H ig hbridge Fund
https:1/www .jpmorganfunds con1/cm/Satellite?pagename= jpmNan ityWrapper& lJ ser F riond lyU R L=fundove 
rview&cusip:=48121 AG9G 
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and options contracts, forward contracts, swaps, and other over the counter derivatives 
and fixed income securities, often referred to as a "managed futures strategy."6 

This fund's promotional material indicates that the fund's inception date 
was December 31, 2009, and the fund has a minimum investment amount of $2,500 
(subsequent investments of $500) and offers two share classes, A and C. Class A has 
a maximum sales charge of 5.75% and a net expense ratio of 2.20% and Class Chas 
no sales charge but a net expense ratio of 2 95% 7 The fund's promotional material 
also states that the fund is "A Pioneering Managed Futures Investment" that is 
accessible, comprehensive, innovative, and has proven management.8 The material 
also specifically notes that the fund has a "lower cost structure than most retail 
managed futures funds" and is "the first mutual fund to generate managed futures 
returns through net-long, actively managed CT As." The fund's assets are traded 
pursuant to five managed futures trading programs. In particular, the fund's prospectus 
states that the subsidiary's investment adviser (which is also the fund's adviser) expects 
to invest the assets of the subsidiary in a manner designed to provide exposure to five 
global macro programs. 

In adopting the 2003 changes to Regulation 4.5, the CFTC eliminated the 
prior "no-marketing" restriction and did not place any qualification standards on the type 
of customers who may invest in a qualifying entity. Without these types of operating 

6 A second fund's prospectus states that in order to pursue its investment objective, the fund invests in 
futures contracts and futures-related instruments including, but not limited to, equity index futures, 
currency forwards, commodity futures, swaps on commodity futures, fixed income futures, bond futures 
and swaps on bond futures (collectively, the Instruments) either by investing directly in those Instruments, 
or indirectly by investing in a subsidiary that invests in those Instruments. The third fund's prospectus 
states that the fund seeks to achieve its objective by investing in a diversified portfolio of commodity
linked derivatives and fixed income securities. The prospectus additiom1lly states that the fund invests in 
commodity-linked derivative instruments, such as comrnodity-linkod notes, swap agreements, commodity 
options, futures and options on futures that provide exposure to the investment returns of the 
commodities markets without investing directly in physical commodities. 

7 The other two funds also commenced in January 2010 and these also have various sharo classes with 
nw1imurn invr:stment amounts ranging from $5,000 to $1 million and $1,000 to $1 million, respectively 

a A second fund's r::act Sheet makes sirnil,1r st;1tetnents and indicates that "The Fund delivers an active 
long/short Managed Futures strategy In c1 mutual fund vehicle" The fund's investment objective states 
the fund "seeks to generate positive c1bsolutc returns." 
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restrictions, these mutual funds are marketed and sold to customers, including retail 
investors, who may be unsophisticated in commodity futures investments. NFA 
believes that any commodity futures investment that is marketed to retail customers as 
a commodity pool or otherwise as or in a vehicle for trading or investing in (or otherwise 
seeking exposure to) the commodity futures or commodity options markets should be 
subject to the regulatory requirements and protections contained in the CFTC's Part 4 
regulations. 

In reviewing these funds' prospectuses, NFA found that the offering 
material omits substantial disclosures that would otherwise be mandated by Part 4. 
Among other things, the prospectuses do not include detailed Information about the 
fund's futures commission merchants and potential conflicts of interest, and 
performance information for the fund (assuming it has three months performance) or 
other funds operated by the investment adviser. Additionally, to the extent the funds' 
prospectuses state that the fund and/or subsidiary will invest in other actively managed 
futures trading programs, the prospectuses provide little information about these 
managed futures trading programs, these programs' fee structures, and the past 
performance results of their trading managers. 

NFA also has customer protection concerns relating to these mutual funds' 
use of a wholly-owned and controlled subsidiary to invest in commodity futures 
transactions on behalf of the fund. NFA understands from reviewing some of these 
funds' prospectuses that the funds' investment in a subsidiary is intended to provide the 
funds with exposure to futures and commodities in a manner consistent with the 
limitations of the federal tax requirements in Sub-chapter M of the IRS Code. Sub
chapter M requires, in part, that at least 90% of a fund's income be derived from 
securities or derived with respect to its business of investment in securities (i.e., 
qualifying income). The funds rely upon IRS private letter rulings to other mutual funds, 
which indicate income from a fund's investment in a subsidiary will constitute qualifying 
income. 

However, while these funds' offering materials indicate that the 
subsidiaries ar·e subject to certain investment restrictions applicable to the funds 
themselves, these subsidiaries are neither commodity pools regulated by the CFTC and 
NFA nor registered investment companies. Additionally, the prospectuses make clear 
that the subsidiaries are not subject to the Investment Company Act of 1940's customer 
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protection regime. The vast majority of the regulated funds' holdings appear to be 
money market instruments to serve as collateral for the subsidiaries' derivatives 
positions; yet, the subsidiaries' daily operations, including their actual derivatives 
positions (including the positions' leverage amounts) and fees charged are not entirely 
transparent. 

Given these funds' offerings, NFA proposes the aforementioned 
amendments to Regulation 4.5 since we believe the premises underlying the 
Commission's elimination in 2003 of the "no-marketing" and "five-percent trading test" 
limitations as applied to registered investment companies may no longer be valid To 
the extent the Commission used proposed Regulation 4.13(a)(4) as a rationale to 
eliminate the "five-percent trading test", NFA believes that the Commission should 
review whether this rationale remains appropriate in light of these actively managed 
retail futures funds 9 

NFA believes at this time that Regulation 4.13(a)(4)'s exemption from 
CPO registration does not support the 2003 elimination of the "five-percent trading test." 
Specifically, although Regulation 4.13(a)(4) does not contain any restriction on the 
purpose or scope of a pool's commodity interest trading, we believe a critical distinction 
between a Regulation 4.5 qualifying entity and a Regulation 4.13(a)(4) pool is the 
qualifications of the fund participants 10 -Regulation 4 13(a)(4)(ii)(A) requires every 
natural person pool participant to be a "qualified eligible person" as defined in 
Commission Regulation 4.7(a)(2). In contrast, Regulation 4.5 has no qualification 
requirement for customers who may invest in a qualifying entity, including a registered 
investment company. Moreover, NFA strongly believes that in circumstances in which 
no qualification requirement exists for fund participants, then NFA and the CFTC should 

--·-----------

9 NFA recognizes that registered investment companies may need to engage in futures transactions for 
bona fide hedging purposes and believes they should be permitted to engage a do rmnimis amount of 
speculative futures trading without the necessity to be registered with and regulated by tho Cl"TC. 

10 Another distinction is interests in Regulation 4.13(a)(4) pools are exempt from registration under tho 
Securities Act of 1933 while Regulation 4.5 qualifying entities are operated by otherwise regulatod 
persons. For the roc1sons explained in this letter, howovor, NFA believes that to the extent that the 
Commission's ?.003 ;Jmendmonts to Regulation 4 5 were. in part, premised on the "otherwise regulated 
n;:iture"' of the qualifying entities, this premise may no longor be valid. 
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have regulatory oversight of collective investment vehicles that engage in more than a 
de minimis amount of futures trading. 11 

Additionally, to the extent that the Commission's 2003 amendments to 
Regulation 4.5 were, in part, premised on the "otherwise regulated nature" of the 
qualifying entities, this premise may no longer be valid. As noted above, despite the 
fact that these registered investment companies are marketed to retail customers as an 
actively managed futures fund, they are not subject to customer protection rules entirely 
comparable to the CFTC's Part 4 Regulations and NF A's Compliance Rules. NFA 
believes that a registered investment company that is marketed, in part, to 
unsophisticated retail customers as a commodity pool or otherwise as or in a vehicle for 
trading in (or otherwise seeking exposure to) the commodity futures or commodity 
options markets or that engages in more than a de minimis amount of non-hedge 
futures trading should be subject to the CFTC's Part 4 regulatory requirements and 
protections, and the oversight of the CFTC and NFA who have the experience and 
expertise in regulating managed retail futures products. The CFTC alone has the 
Congressional mandate to regulate retail managed futures trading and products, and 
over the years has developed the specialized body of skill and knowledge necessary to 
fulfill this mandate. 

Additionally, NFA is deeply concerned that a number of CPOs who 
currently operate public pools will avail themselves of this alternative registered 
investment company structure. Given our concern with this registered investment 
company structure and the lack of adequate retail customer protections in some areas 
comparable to those afforded prospective investors in a public commodity pool subject 
to Part 4, NFA does not believe that retail futures customers would be served well if this 
migration were to occur. 

11 Nl-"A notos that Commission Regulation 4.13(a)(3) provides an exemption from Cl'O registration, 
which requires a pool to meet one of two tests with rospact to its commodity interest positions, including 
positions in security futures products, whothor ontored into for bona fide hedging purposes or othervvise
the aggregate initial margin and premiums required to establish such positions will not exceed 5% of the 
liquidation value of the pool's portfolio, after taking into account unrealized profits and unrealized losses 
on <my such positions it has entered into or the aggregate net notional value of such pos1t1ons does not 
exceed 100% of the liquidation value of the pool's portfolio, after taking into account unrealized profits and 
unrealized losses on any such positions it has entered into. Moreover, CFTC Regulation 413(a)(3)(1i1) 
requires natural person pool participants to at !east meet the accredited investor qualification standards. 
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For these reasons, NFA respectfully requests that the Commission amend 
Regulation 4.5(c) to require a registered investment company claiming an exclusion 
from the definition of the term "commodity pool operator" to represent in the notice of 
eligibility that the qualifying entity (i.e. registered investment company) will be operated 
such that it (1) will not be, and has not been, marketing participations to the public as or 
in a commodity pool or otherwise as or in a vehicle for trading in (or otherwise seeking 
investment exposure to) the commodity futures or commodity options markets: and (2) 
will use commodity futures or commodity options contracts solely for bona fide hedging 
purposes and, with respect to positions that may be held by the qualifying entity only for 
non-bona fide hedging purposes the aggregate initial margin and premiums required to 
establish such positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits and unrealized 
losses on any such contracts it has entered into. 

Lastly, NFA recognizes that, if adopted, the proposed amendments to 
Regulation 4.5 will impose the same operating restrictions on registered investment 
companies that were in place prior to 2003. Obviously, since 2003, a number of 
persons have filed notices of eligibility pursuant to Regulation 4.5(c) on behalf of 
registered investment companies, and those entities may no longer be eligible for 
exclusion from CPO registration in the future if the proposed amendments are adopted. 
Therefore, NFA encourages the Commission to provide adequate time for these 
registered investment companies to comply with the Commission's applicable 
regulations or seek the appropriate relief therefrom. 

Additionally, to the extent that the Commission has granted operational 
relief from certain Part 4 Regulations (e.g. disclosure document and reporting and 
record keeping) to exchange traded funds-that are commodity pools organized as 
Delaware statutory trusts-NF A encourages the CFTC to determine whether it is 
appropriate to grant similar and/or other relief to public commodity pools and listed 
pools that may want to continue operating as registered investment companies. lf the 
Commission desires, NFA is willing to participate in discussions in the future with 
Commission staff to achieve this result, which may necessitate harmonizing CFTC and 
SEC regulatory requirements. 
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NFA respectfully petitions the Commission to amend Regulations 4.5 as 
described above. 

cc: Via Email: 
Honorable Ga1y Gensler, CFTC Chairman 
Honorable Michael Dunn, CFTC Commissioner 
Honorable Scott O'Malia, CFTC Commissioner 
Honorable Jill E. Sommers, CFTC Commissioner 
Honorable Bart Chilton, CFTC Commissioner 
Mr. Ananda Radhakrishnan, CFTC Director 
Mr. Wllliam Penner, CFTC Deputy Director 

n,:\cawlrcgulatoryl rev.PeUtion for Rulemnking 4.5(c).doc 
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Office of the Secretariat 

April 8, 2021 

Alberto Thomas 
Fideres Partners LLP 
575 Lexington Avenue 
New York, NY I 0022 

1155 21st Street, NW, Washington, DC 20581 
Telephone: (202) 418-5100 
Facsimile: (202) 418-5521 

11·11 ,.-,c/ic.gov 

Re: Petition for Rulemaking on data retention time for Bloomberg chatrooms 

Dear Mr. Thomas: 

This acknowledges receipt by the Commodity Futures Trading Commission ('"CFTC" or 
'·Commission") of the petition submitted by the Fideres Partners LLP, pursuant to 
Commission Rule 13. l ( 17 CFR 13. l ). The petition seeks a rulemaking by the 
Commission to ensure ( 1) regulated entities and Bloomberg take appropriate action to 
ensure chatroom communications are retained for a certain period of time and (2) 
regulated entities put in place data retention systems to compensate for Bloomberg's 
reduction in its data retention period. 

According to Commission policy, this petition will be publically posted to the CFTC 
website unless the Commission determines that there is a reason to withhold the petition 
from publication, in whole or in part. If you believe there is a basis for full or partial 
\Vithholding of the petition, and have not already done so, please submit an explanation of 
your position to secretary(i7'.cftc.gov no later than April 16, 2021. 

As provided in Rule 13.1, this petition will be referred to the Commission for such action 
as the Commission may deem appropriate. This office will notify you of any action taken 
by the Commission on the petition. 

Sincerely, 

~~ 
Robert N. Sid man 
Deputy Secretary of the Commission 



Mr Christopher J Kirkpatrick, 
Secretary of the Commission, 
Commodity Futures Trading Commission, 
1155 21st Street, NW 
Washington, DC 20581 

Dear Madam/Sir, 

Re: Change of data retention time for Bloomberg chatrooms 

FIDE 
lJSE T1\KE 

Alberto Thomas 
Fideres Partners LLP 

575 Lexington Ave 
New York, NY 10022 
Tel +1-646-992-8510 

New York, 31 March 2021 

In our letter date 30 July 2020, we alerted the CFTC about the reported widespread use of 
encrypted chatrooms by traders, to exchange market sensitive information. 

In an email dated 18 March 2021, Bloomberg communicated to its clients that, commencing 15 
July 2021 they will cut the chatroom retention period from 6 years to 2 years. They motivate this 
decision with the following reason. "This update is part of an ongoing effort to enhance 
Bloomberg's Compliance Data pipeline in order to standardize policies, optimize storage 
efficiency, improve overall product performance, and accommodate customer demand for 
greater control over data retention periods" (emphasis added). 

In the aftermath of the Great Financial Crisis, regulatory enforcement actions by financial 
regulatory bodies around the world has been crucial to identify illegal conduct in, among others, 
the coordinated manipulation of IBOR rates, WM/Reuters fix, ISDAfix. The Gold Fix and many 
others. Most of the regulatory fines have relied heavily on chatroom transcript to identify 
examples of illicit conduct such as collusion and market manipulation. 

We therefore propose that the CFTC emanate a new rule that: 

1. Regulated entities and Bloomberg take appropriate actions to ensure that chatroom 
communications are retained for a period of time at least equal to the limitation period 
applicable to the type of law violations that regulators and private undertakings may be 
able to enforce 

2. CFTC will take action to ensure that regulated entities will put in place data retention 
systems to compensate for Bloomberg's reduction in data retention period 

We believe that the combination of, the previously reported use of encrypted chatrooms and 
the reduction of the chatroom retention period, if not addressed, will threaten the CFTC's 'ability 
to enforce financial regulations and the public trust in financial institutions. 
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We look forward to your acknowledgement and response, 

Yours sincerely, 

Alberto Thomas, Partner 

Fideres Partners LLP 
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July 18, 2017 

Via I land Deliwry 

Heath P. Tarbert 
Chairman 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21'1 Street NW 
Washington, DC 20581 

Brian D. Quintcnz 
Commissioner 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21 '1 Street. NW 
\Vashington, DC 20581 

Rostin Behnam 
Commissioner 
Three Lafayette Center 
1155 2P1 Street NW 
Washington, DC 20581 

Dawn Dul3erry Stump 
Commissioner 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21 st Street, NW 
Washington, DC 20581 

The Secretariat 

JUL , 8 2019 

Received 

New Civil Liberties Alliance 

Christopher Kirkpatrick 
Secretary 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21'1 Street, NW 
Washington, DC 20581 

Daniel J. Davis 
General Counsel 
Commodity futures Trading Commission 
Three I .afayette Center 
1155 2 JS1 Street, NW 
Washington, DC 20581 

Dan M. Berkovitz 
Commissioner 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21'1 Street, NW 
Washington, DC 20581 



Re: Pflilio11 JOr fut!mwking lo Pmllm{gate Re,gulatio11s Prohihili1z2, the l.rsm111ce, Relim!({: 011, or D(/"e1m of 
!tJ1p1vperAJ!/":J' Gmda/1/"e. 

Dear Chairman Tarbert, Commissioners Quintenz, 13ehnam, Stump and Berkm·itz, and I\lessrs 
Kirkpatrick and Davis, 

Please f-in<l attached a petition for rulcmaking from the New CiYil Liberties ,\lliance. ,\s the 
petition sets out in detail, NCI.,\ asb CFTC to cease tts ad ho( promulgation of guidance by ,vhich 
CFTC seeks to bind private parries with the force of law. As the Nm·ember 2017 Sess10ns :i\lemo, the 
January 201813rand Memo from the C.S. Department of Justice and the April 1019 01\113 :i\Iemo 
explain, such a pracuce ls unlawful. The Supreme Court's recent tkcision in KHO!" I'. IFi/k;e reinforces 
tlut all externally binding rules must implement statutory instructions and be adopted through notice
and.-comment rulcmaking. By ad.opting the rule outlined. in this petition, CFTC can bnng its 
rulcmaking practices into conformity with the Constitution, as ,vel\ as help its rules withstand court 
challenges and. endure heyon<l the preferences of the current administration. 

N:CI .,\ believes many of the requirements in the proposed rule represent constitutional 
mmimums, so embodymg them in a rnle ,vill also help ensure that no future Con111.11ss10n can reYe!"t to 
the old practice of using guidance m an unconstitutional way. In particular, if a future adnurustrntion 
were to repeal tl1e rule requested in this petition and thus facilitate the use of unconstitutional guidance, 
NCJ...I\ would be prepared to bring a facial challenge to the repeal of the rule on constitutional grounds. 

\',;/e would be delighted to meet ,vith you to discuss any questions you may haYe with respect to 
this petition. 

cc: Philip I lamburger, President, NCLA 

/ s/Peggy Little 

l\Iargaret ,\. I jttlc 
Senior I .itigation Counsel 

;\Iark Chenmvetl1, Executi\·e Director and General Counsel, NCL\ 
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PROMULGATIG REGULATIONS PROHIBITING THE ISSUANCE, RELIANCE ON 

OR DEFENSE OF IMPROPER AGENCY GUIDANCE 

SUBMITTED TO 
U.S. COMMODITY FUTURES TRADING COMMISSION 

JULY 18, 2019 

Christopher Kirkpatrick 
Secretary 

The Secretariat 

Office of the Secretariat 
Commodity Futures Trading Commission 

Three Lafayette Center 

JUL 1 8 2019 

Received 

1155 21 '1 Street, NW 
Washington. DC 20581 

1-Icath P. Tarbert 
Chairman 

Commodity Futures Trading Commission 
Three Lafayette Center 

1155 21'1 Street, NW 
Washington, DC 20581 

Rostin Bchnam 
Commissioner 

Commodity Futures Trading Commission 
Three Lafayette Center 

1155 2P1 Street, NW 
Washington, DC 20581 

Dan M. Berkovitz 
Commissioner 

Commodity Futures Trading Commission 
Three Lafayette Center 
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Washington, DC 20581 
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Commissioner 

Commodity Futures Trading Commission 
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1155 2P1 Street. NW 
Washington, DC 20581 

Dawn DuBerry Stump 
Commissioner 

Commodity Futures Trading Commission 
Three Lafayette Center 
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Washington. DC 20581 

Daniel J. Davis 
General Counsel 

Commodity futures Trading Commission 
Three Lafayette Center 

1155 2P1 Street, NW 
Washington, DC 20581 

Submitted by: 

,,,,/ New Civil Liberties Alliance 
1225 19th Street NW, Suite 450 

Washington, DC 20036 
tel.: (202) 869-5210 
Vi\Vw.nclalecal.org 
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I. Statement of the Petitioner 

Pursuant to the Administrative Procedure Act (APA), 5 U.S.C. § 553(e), 17 C.F.R. § 13.2 

and 7 U.S.C. § 2(a)(12), the New Civil Liberties Alliance (NCLA) hereby petitions the 

Commodity Futures Trading Commission (hereinafter ;'CFTC" or '·Commission'') to initiate a 

ru!emaking process to promulgate regulations prohibiting any Commission component from 

issuing, relying on, or defending improper agency guidance. The proposed rule would formalize 

and pcnnancntizc policies and best practices from other agencies concerning any agency 

guidance that improperly attempts to create rights or obligations binding on persons or entities 

outside the Commission. Additionally, the proposed rule would provide affected paiiies with a 

menns of redress for improper agency action. 

II. Summary of the Petition 

Even though both the Constitution and the Administrative Procedure Act prohibit the 

practice, federal depaitments and agencies often engage in the "commonplace and dangerous'· 

acts of issuing informal interpretations, advice, stntements of policy, and other forms of 

"guidance" that "make law simply by declaring their views about what the public should do.'' 

Philip Hamburger. ls Administrative /,ml' Unlm1fiil? 260, 114 (2014). This practice evades legal 

requirements. and often is "used for the purpose of coercing persons or entities outside the 

federal government into taking any action or refraining from taking any action beyond what is 

required by the tenns of the applicable statute or regulation." Memorandum from Attorney 

General Jefferson H. Sessions III, Prohibition on Improper Guidance Documents. at 2 (Nov. 16, 

2017), available at https :/ /wvvw. justice.Qov IQ1m.furess-rclca_sc/fiJS'.{LOJJ_:l7J_{Qownload. Despite 

being prohibited by law, improper guidance is typically "imrnunizl cdl" from judicial review by 

procedural limits. See Appalachian Power Co. v. J<.:nr!I. Prof. Agency, 208 F.3d IO 15, 1020 (D.C. 
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Cir. 2000). This conduct results in a form of illegal and unconstitutional "extortion'' where 

agencies obtain compliance through "extralegal lawmaking.'' Hamburger, supra, at 260, 114-15. 

To rein in these abuses, NCLA proposes that the Commission issue a fonnal rule 

prohibiting the Commission or any of its offices from issuing, relying on, or defending the 

validity of improper guidance. The proposed rule not only adopts existing legal limitations on 

such improper agency action, but, critically, also creates a permanent and binding set oflimits on 

future departmental practice. The proposed rule also sets out a means to enforce these limits by 

empowering regulated parties to petition the Commission to rescind improper guidance and to 

seek judicial review of improper agency actions. 

Ill. Statement of Interest 

The New Civil Liberties Alliance is a nonprofit civil rights organization founded to 

defend constitutional rights through original litigation, amicus curiae briefs, and other means, 

including participating in the regulatory process at federal agencies. The "civil liberties" of the 

organization·s name include rights at least as old as the U.S. Constitution itself, such as trial by 

jury, due process oflaw, the right to live under laws made by the nation's elected lawmakers 

rather than by prosecutors or bureaucrats, and the right to be tried in front of an impartial and 

independent judge. 

NCLA defends civil liberties by assc11ing constitutional constraints on the administrative 

state. Although Americans still enjoy the shell of their Republic, there has developed within it a 

very different sort of government-a type, in fact. that the Constitution was framed to prevent. 

This unconstitutional administrative state that has developed within the United States violates 

more rights of more Americans than any other aspect of American !aw, and it is therefore the 

focus of NCI.A's efforts. 
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Even where NCLA has not yet brought a suit to challenge an agency"s unconstitutional 

exercise of administrative power, it encourages agencies themselves to curb the unlawful 

exercise of such pm-ver by establishing meaningful limitations on administrative rulcmaking, 

guidance, adjudication, and enforcement. The courts arc not the only government bodies with the 

duty to attend to the law. Even more immediately, agencies and agency heads have a duty to 

follow the law, not least by avoiding unlawful modes of governance. NCLA therefore advises 

that all agencies and agency heads examine whether their modes of rulcmaking, guidance, 

adjudication, and enforcement comply with the APA and \:vith the Constitution. 

NCLA is thus an "interested" party concerning the proposed rule set out in this Petition 

for Rulemaking. See 5 U.S.C. * 553(c). 

IV. Legal Authority to Promulgate the Rule 

NCLA submits this Petition for Rulemaking pursuant to 5 U.S.C. * 553(c). which 

provides any "interested person the right to petition [ an agency] for the issuance ... of a rule.'' 

The Commission has authority "to promulgate such rules and regulations as it deems necessary 

to govern the operating procedures and conduct of the business of the Commission" under 7 

U.S.C. § 2(a)(12) of the Commodity Exchange Act. 

CFTC and its component offices arc "agencies·· as the APA defines the term. and 

NCLA ·s proposed rule is a CFTC statement of general applicability and future effect. designed 

to prescribe procedure and practice requirements applicable to the entire Commission. See 5 

lJ.S.C. § 551(1) & (4). Thus the Commission should adopt the proposed rule in accordance with 

the rulemaking requirements set out in 5 U.S.C. § 553. 
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V. Reasons for Creating the Rule 

A. Legal Background 

No agency has any inherent power to make law. Article I,~ I of the U.S. Constitution 

vests "laJll lcgislative powers" in the Congress, and "the lawmaking function belongs to 

Congress .. and may not be conveyed to another branch or entity." Lovinx v. Uni led Stales, 517 

U.S. 748, 758 (1996). This is a constitutional barrier to an exercise oflegislative power by an 

agency. further, '·an agency literally has no power to act ... unless and until Congress confers 

power upon it." Louisiana Pub. Serv. Comm 'n l'. FCC. 4 76 U.S. 355, 3 74 ( 1986). Thus, even if 

an agency could constitutionally exercise legislative power, it cannot purport to bind anyone 

without congressional authorization. 

Instead of conferring such power, Congress has categorically prohibited the issuance of 

binding guidance. Congress passed the Administrative Procedure Act in 1946 in order "to 

introduce greater uniformity of procedure and standardization of administrative practice among 

the diverse agencies whose customs had departed widely from each other.'" TFong Yang Sung v. 

McGralh, 339 U.S. 33, 41 (1950). As a result, it sets out a comprehensive set of rules governing 

administrative action. 

Consistent with this design, the APA established a process by which agencies could 

engage in ''rule making.'' 5 U.S.C § 553. The APA explains that a "rule'' "means the whole or a 

part of an agency statement of general or particular applicability and future effect designed to 

implement, interpret, or prescribe law or policy or describing the organization, procedure, or 

practice requirements of an agencyL.J" 5 U.S.C. ~ 551 ( 4). 

Rules, by and large, may be promulgated by agencies only follm-ving notice-and

commcnt procedures. First, an agency must post a "general notice" of the proposed rulcmaking 
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in a prominent place and seek commentary from private parties. 5 lJ.S.C. § 553(b). This notice 

must set out "the time, place and nature" of the proposed '"public rule making proceedings," "the 

legal authority under which the rule is proposed,'' and "either the terms or substance of the 

proposed rule or a description of the subjects and issues involved.'' Id. at§§ 553(6)(1)-(3). 

After the notice has been posted, the agency must "give interested persons an opportunity 

to participate in the rule making through submission of written data, views, or arguments." Id. at 

§ 553(c). "An agency must consider and respond to significant comments received during the 

period for public comment." Perez v. Mortgage Bankers Ass ·n, 135 S. Ct. 1199, 1203 (2015). In 

response to submitted comments, a '·general statement'" of the purpose of the rules must also be 

"incorporateldJ in the rules adopted_'' 5 U.S.C. § 553(c). 

The APA's notice-and-comment period "docs not apply ... to interpretive rules, general 

statements of policy. or rules of agency organization procedure, or practice." Id. at § 553(b ). 

Instead, this requirement applies only to "substantive rules," which arc sometimes referred to as 

"legislative rules." Mendoza v. Pere:::, 754 F.3d 1002, 1021 (D.C. Cir. 2014): see also 5 U.S.C. 

§ 553(d) (distinguishing between "substantive'' and "interpretive'' rules for publication and 

service). 

A "substantive" or "legislative'' rule is any "ralgency action that purports to impose 

legally binding obligations or prohibitions on regulated parties." 1Vat ·1 kfinin;; Ass 'n v. 

McCarthy. 758 F.3d 243,251 (D.C. Cir. 2014). Stated differently: "A rule is legislative ifit 

supplements a stah1tc, adopts a new position inconsistent with existing regulations, or otherwise 

effects a substantive change in existing law or policy.'" 1\fendoza. 754 F.3d at 1021. Such 

"legislative rules'' have the "force and effect of law.'' Ch1ysler Corp. v. Bro11·n, 441 U.S. 281, 
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302-03 ( 1979). Legislative rules are also accorded deference from courts. See United States v. 

1\1ead Corp .. 533 U.S. 218, 230 (2001 ). 

ln contrast. '•interpretive rules" are not subject to notice-and-comment requirements. See 

Mendoza, 754 F.3d at 1021. Interpretative rules '·do not have the force and effect of law and are 

not accorded that weight in the adjudicatory process.'' Shala/a v. Guernsey 1vlem 'l Hosp., 5 I 4 

U.S. 87, 99 ( 1995). 

An interpretative rule is any ·'agency action that merely interprets a prior statute or 

regulation, and docs not itself purport to impose new obligations or prohibitions or requirements 

on regulated parties[.]'' Nat'! J\1ining Ass 'n, 758 F.3d at 252. "l 1 Jnterprctivc rules ... are issued 

by an agency to advise the public of the agency's construction of the statutes and rules which it 

administers." Perez. 135 S. Ct. at 1204 (internal citation and quotation marks omitted). Such a 

rule simply ·'describes the agency's view of the meaning of an existing statute or regulation." 

Bat1ertu11 v. Marshall, 64& F.2d 694, 702 n. 34 (D.C. Cir. 1980). 

Aside from being a technical requirement under the APA, the notice-and-comment 

process serves important purposes. As the Supreme Court has explained, "Congress 

contemplates administrative action with the effect of law when it provides for a relatively formal 

administrative procedure tending to foster the fairness and deliberation that should underlie a 

pronouncement of such force." Mead C01p., 533 U.S. at 230. "APA notice and comment" is one 

such relatively formal procedure, ''designed to assure due deliberation." !hid (quoting Smiley v. 

Ciiibank (S0111h Dakola) NA., 517 U.S. 735, 741 (1996)). 

Informal interpretations. such as policy statements, agency manuals, enforcement 

guidelines and opinion letters "lack the force oflaw"' and warrant, at best, only limited ''respect" 

from courts concerning matters of interpretation. Christensen v. Harris C111y, 529 U.S. 576,587 
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(2000). Further, to the extent that a court grants any ''respect" to these interpretations, the 

strength of such respect varies \videly depending on the degree of formality employed by the 

agency. See Mead Co1p., 533 U.S. at 228 (discussing the deference owed to agency decisions). It 

depends in many instances on an agency's use of''noticc-and-commcnt rulcmaking or fomml 

adjudication."' Id. at 228-30 (internal citation and quotation marks omitted). A court gives the 

least amount of respect to ''agency practice [that lacks] any indication [the agency] set out with a 

lawmaking pretense in mind" when it acted. id. at 233. 

Despite the relatively straightforward legal distinction, it is not ahvays easy for courts or 

regulators to draw practical distinctions between "legislative" and "interpretive" rules. Because 

each agency action is unique, determining \vhether a given agency action is a legislative rule or 

interpretive rule "is an extraordinarily case-specific endeavor." Am. Jfusp .. Ass 'n v. Buwen, 834 

f.2d 1037. 11145 (D.C. Cir. 1987). 

Perhaps because of this difficulty, or perhaps for more invidious reasons, agencies 

continue to promulgate legislative rules under the guise of being mere guidance, without 

following the notice-and-comment requirements of the AP A. Accordingly. courts have oilen 

struck down such mks. See. e.g, Mendo::a, 754 F.3d at 1025 (vacating guidance documents as 

legislative rules that failed to comply vvith APA notice-and-comment requirements): !Jee. 

Privacy h1/0. Ctr. v. U.S. Dep 't ufHumeland Sec .. 653 F.3d I. 8 (D.C. Cir. 2011) (same); Hemp 

Indus. Ass 'n v. Drug Enforcement Adm in.. 333 F.3d 1082. I 091 (9th Cir. 2003) (same); 1Vat 'l 

Family Planning & Reprod. Health Ass 'n, Inc. v. Sullivan. 979 f .2d 227, 231 (D.C. Cir. 1992) 

(same); Securities Industry and Financial lvfarkets Association v. Cummudity Futures Trading 

Commission, 67 F. Supp. 3d 373 (D.D.C. 2014) (Agency ·'policy statement" while not subject to 

notice-and-comment. failed to consider requisite costs and benefits and was thus arbitrary and 
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capricious. and remand ordered.); Commodity Futures Trading Commission l'. '/.elener, 373 F. 3d 

861 (th Cir. 2004) (CFTC's interpretation that speculative transactions in foreign currency are 

"contracts of sale of a commodity for future delivery"' rejected and entitled to no deference.); 

Commodily Futures 7/·ading Commission v. lvlonex Credit Company, 331 F. Supp. 3d 1173 

(C.D. Cal. 2018) (CFTC's interpretation of·'actual delivery" under the Commodity Exchange 

Act rcj cctcd.) 

But the prevalence of court invalidation of improper guidance vastly understates the 

problem, as "extralegal" agency action "usually occurs out of view." Hamburger. supra, at 260. 

"To escape even the notice-and-comment requirement for lawmaking interpretation, agencies 

increasingly make law simply by declaring their views about what the public should do." Id. at 

114. Such improper guidance statements are often deliberate "evasions'' of legal requirements, 

and ·'an end run around fan agency's J other modes of lawmaking."' Ibid (internal citation and 

quotation marks omitted). In many instances. an agency·s '·guidance" is actually a means of 

"extralegal lawmaking" that confuses even sophisticated members of regulated industries. Id. at 

l15. 

Agencies have strong incentives to resort to this kind of extralegal lawmaking. The 

"absence of a notice-and-comment obligation makes the process of issuing interpretive rules 

comparatively easier for agencies than issuing legislative rules." Perez, 135 S. Ct. at 1204. An 

agency operating in this fashion can issue rules ·'quickly and inexpensively vvithout following 

any statutorily prescribed procedures.'" Appalachian Power Co., 208 F.3d at 1020. When this 

happens. "fl law is made, without notice and comment. without public participation, and without 

publication in the Federal Register or the Code of Federal Regulations.'' Ibid. 
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More troubling, ''lwJhen agencies want to impose restrictions they cannot openly adopt 

as administrative rules. and that they cannot plausibly call 'interpretation: they typically place 

the restrictions in guidance, advice, or other informal directives.'' Hamburger, supra, at 260. This 

is "a sort of extortion,'' because an agency can secure compliance by "threatening,. enforcement 

or other regulatory action, even if the agency has no genuine authority to act in the first place. Id. 

at 260-61. An agency's informal "views about what the public should do," almost always comes 

"with the unmistakable hint that it is advisable to comply.'' Id. at 114. 

This extortion is enabled, primarily, by the judiciary's inability to review improper 

guidance. Indeed, an agency ollen realizes that "another advantage" to issuing guidance 

documents, is ·•immunizing its lawmaking from judicial review." Appalachian Power Co., 208 

F.Jd at 1020. As discussed above, legislative rules \viii only be invalidated for failure to confonn 

to the notice-and-comment process after they have been determined to be legislative in the first 

place. This is neither a simple nor a quick task. 

Simultaneously, even invalid, binding legislative rules may escape judicial review. The 

APA typically allows review only of•'final agency action." 5 U.S.C. § 704. ''LT]wo conditions 

must be satisfied for agency action to be final: First the action must mark the consummation of 

the agency's decisionmaking process ... And second. the action must be one by which rights or 

obligations have been determined, or from which legal consequences will f10\v." Bennelf v. 

Spear. 520 U.S. 154, 177-78 (1997) (internal citations and quotation marks omitted). 

But "an agency's action is not necessarily final merely because it is binding.'' 

Appalachian Pmrcr Co., 208 F.3d at 1022. An initial or interim ruling, even one that binds, 

'·docs not mark the consummation of agency decisionmaking'' and thus might not constitute final 

agency action. Soundboard Ass 'n v. Fed. Trade c·omm'n, 888 F.3d 1261. 1271 (D.C. Cir. 2018); 
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see also Ctr. JOr Food Sq/Cty v. Burwell, 126 F. Supp. 3d 114, 118 (D.D.C. 20 I 5) (Contreras, J .) 

(discussing binding "Interim Policy'' of agency that was in effect for 17 years but evaded judicial 

review as non-final action). 

As a result, courts rarely consider the genuinely coercive effects of guidance documents 

as sufficiently binding to permit review. For example, a warning letter issued by an agency to a 

party, alleging a violation of a regulation. and even threatening the initiation of enforcement 

action. will not cstab!ish sufficiently concrete ·'legal consequences" to permit review of final 

agency action. Holistic Candlers & Consumers Ass 'n v. Food & Drug Admin., 664 F.3d 940,944 

(D.C. Cir.2012). Indeed. "practical consequences, such as the threat of having to defend itself in 

an administrative hearing should the agency actually decide to pursue enforcement, are 

insufficient to bring an agency's conduct under la cowi'sl purvie\v:· lndep. Equiv Dealers 

Ass ·11 l'. Envt/. Prat. Agency, 372 F.3d 420,428 (D.C. Cir. 2004) (internal citation and quotation 

marks omitted). Even to the extent that such action coerces compliance from a regulated entity, 

and even to the extent this might result in ·'a dramatic impact on the laffectedj industry:' it still 

may not be considered final action subject to review. Soundboard Ass ·11, 888 F.3d at 1272; see 

also Nat'/ Mining Ass 'n, 758 F .3d at 253 (agency action is not final even if a regulated entity 

"renlly has no choice when faced with[] 'recommendations' except to fold:' and might ·'feel 

pressure to voluntarily conform their behavior because the writing is on the wall") 

This use of guidance thus results in ''commonplnce and dnngerous'' abuses of 

administrative power, and ·'often leaves Americans at the mercy of administrative agencies." 

l lamburger, supra. at 260, 335. •·Jt allows agencies to exercise a profound under-the-table power, 

far greater than the above-board government powers, even greater than the above-board 

administrative powers, and agencies thuggishly use it to secure what they euphemistically call 
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'cooperation."' Id. at 335. This results in an "evasion" of the Constitution, and an affront to the 

basic premise that laws can only be made by the Congress. Id. at 113-14; see also La. Puh. Sen. 

Comm'n, 476 U.S. at 374. It is also statutorily forbidden. See lvlendoza, 754 F.3d at 1021. And it 

o1len results in violations of the due process oflmv. Hamburger, supra. at 241,353. But. perhaps 

by design, such improper agency conduct routinely occurs without any hope of judicial 

intervention. See .Appalachian I'm!'er Co., 20& F .3d at 1020. 

B. Prior Responses to These Problems 

1. The 2007 Bulletin for Agency Good Guidance Practices 

On January I 8. 2007, the Office of Management and Hudgct for the Executive Office of 

the President. addressed the ongoing problem caused by the issuance of "poorly designed or 

improperly implemented" "guidance documents" from administrative entities. O1lice of Mgmt. 

& Budget, Executive Office of the President, Final BulletinfOr Agency Good Guidance 

Practices, 72 Fed. Reg. 3432, 3432 (Jan. 18, 2007) (0MB Bulletin). 0MB explained that many 

stakeholders had ongoing·'[ c]oncern about whether agencies'· had been improperly issuing 

guidance documents that actually '·establish new policy positions that the agency treats as 

binding." without following the notice-and-comment requirements of the APA. Id. at 3433. In 

addition to promulgating formal rules with the effect oflaw, many "agencies increasingly have 

relied on guidance documents to infom1 the public and to provide direction to their staffs." Id. at 

3432. 

While the bulletin characterized this practice as generally positive. it noted that many 

guidance documents do ·'not receive the benefit of careful consideration accorded under the 

procedures for regulatory development and review.'' Worse, '"lbJecause it is procedurally easier 

to issue guidance documents. there also may be an incentive for regulators to issue guidance 
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documents in lieu of regulations." Some of these guidance documents also improperly "establish 

new policy positions that the agency treats as binding." despite failures to comply with the 

AP A's notice-and-comment and_iudicial review provisions. id. at 3433. To combat this problem, 

0MB issued its final Bulletin to help ensure that guidance documents issued by Executive 

Branch departments and agencies under the OMB's management would not improperly issue 

·'legally binding requirements.'' !hid. 

First. the 0MB Bulletin directed each agency to ·'develop or have written procedures for 

the approval of significant guidance documents,,. in order to "ensure that the issuance of 

significant guidance documents is approved by appropriate senior agency otlicials." Id. at 3436, 

3440. The 0MB Bulletin also suggested that each significant guidance document adhere to the 

following: 

a. Include the term ''guidance'' or its functional equivalent; 

b. fdcntify the agenc(ies) or oilice(s) issuing the document; 

c. Identify the activity to which and the persons to whom the significant 
guidance document applies: 

d. Include the date of issuance; 

e. Note if it is a revision to a previously issued guidance document and, if 
so. identify the document that it replaces; 

f. Provide the title of the document, and any document identification 
number, if one exists; 

g. Include the citation to the statutory provision or regulation (in Code of 
Federal Regulations format) \Vhich it applies to or interprets; and 

h. Not include mandatory language such as "shall," "must," .. required" 
or ''requirement," unless the agency is using these words to describe a 
statutory or regulatory requirement, or the language is addressed to 
agency staff and will not foreclose agency consideration of positions 
advanced by affected private parties. 
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id. at 3440. 

Finally. the 0MB Bulletin suggested that each agency establish procedures for improving 

public access and feedback for significant guidance documents. In the case of'·cconomically 

significant guidance documents,'' these suggestions included following notice-and-comment 

procedures in certain cases. Id. at 3438. 

The 0MB Bulletin was limited in two important \vays. First, it only applied to the 

issuance of''significant guidance documents" by Executive Branch agencies. Id. at 3432. This 

was defined as a "document disseminated to regulated entities or the general public that may 

reasonably be anticipated to: (i) lead to an annual effect on the economy of$100 million or more 

or adversely affect in a material \Vay the economy. a sector of the economy. productivity, 

competition, jobs, the environment, public health or safety, or State, locul, or tribal governments 

or communities; (ii) create a serious inconsistency or otherwise interfere with nn action taken or 

planned by another agency: (iii) materially alter the budgetary impact of entitlements, grants, 

user fees. or loan programs or the rights and obligations of recipients thereof; or (iv) raise novel 

legal or policy issues arising out oflegal mandates[.]'" Id. at 3439. 

Second, the 0MB Bulletin did not create any means of review or redress should agencies 

choose to disregard it. Under a heading entitled ''Judicial Review," the Bulletin provided that it 

was meant only ''to improve the internal management of the Executive Branch and is not 

intended to. and does not, create any right or benefit substantive or procedural, enforceable at 

law or in equity, against the United States, its agencies or other entities. its officers or employees, 

or any other person.'' !hid. 
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2. Department of Justice's 2017 and 2018 Policy Memoranda 

Following the 0MB Bulletin's lead more than a decade later, on November 16, 2017, 

Attorney General Jeff Sessions issued a memorandum for all Justice Department components 

entitled Prohibition on Improper Guidance Documents (Sessions Memo). This memo 

immediately prohibited all Department of Justice components from issuing agency guidance 

documents that "purport to create rights or obligations binding on persons or entities outside the 

Executive Branch.'' Office of the Atfy Gen., Prohibilion on improper Guidance Dornments at 1, 

available at https:/hvv-.-w.justice.gov/opa/press-rclcasc/filc/1012271 /download. 

The Sessions Memo explained that ·'the Department has in the past published guidance 

documents-or similar instruments of future effect by other names, such as letters to regulated 

entities-that effectively bind private parties v,,ithout undergoing the rulcmaking process:' It also 

explained that guidance documents might improperly "be used for the purpose of coercing 

persons or entities outside the federal government into taking any action or refraining from 

taking any action beyond what is required by the terms of the applicable statute or regulation." 

This practice often evaded "notice-and-commenC rules "required by law." and deprived the 

agencies ""of more complete information about a proposed rule's effects than the agency could 

ascertain on its own.'· !hid. 

The new policy prohibited any agency operating within the Department of Justice from 

using regulatory guidance "as a substitute for rulcmaking. '' As such, guidance documents would 

no longer be promulgated that either "impose new requirements on entities outside the Executive 

Branch," or '"create binding standards by which the Department will determine compliance with 

existing regulatory or statutory requirements."' Future guidance documents would only be issued 

to ·'educate regulated parties through plain-language restatements of existing legal requirements 
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or provide non-binding advice on technical issues through examples or practices to guide the 

application or interpretation of statutes and regulations:• Ibid. 

To support these goals. Attorney General Sessions set out the following five "principles" 

to which all components "should adhere'" ·'when issuing guidelines'·: 

Id. at 2. 

[lJ Guidance documents should identify themselves as guidance. disclaim any 
force or effect of law, and avoid language suggesting that the public has obligations 
that go beyond those set forth in the applicable statutes or legislative rules. 

Pl Guidance documents should clearly state that they are not final agency actions_ 
have no legally binding effect on persons or entities outside the federal government 
and may be rescinded or modified in the Dcpm1mcnfs complete discretion. 

!_3 J Guidance documents should not be used for the purpose of coercing persons or 
entities outside the federal government into taking any action or refraining from 
taking any action beyond what is required by the terms of the applicable statute or 
regulation. 

[4] Guidance documents should not use mandatory language such as "shall,"' 
"must,'' ·'required,'' or ''requirement" to direct parties outside the federal 
government to take or refrain from taking action. except when restating-with 
citations to statutes, regulations, or binding judicial precedent---c!ear mandates 
contained in a statute or regulation. In all cnses. guidance documents should dearly 
identify the underlying law that they are explaining. 

[51 To the extent guidance documents set out voluntary standards (e.g .. 
recommended practices), they should clearly state that compliance with those 
standards is voluntary and that noncomp!iancc ,viii not in itself. result in any 
enforcement action. 

The memo also defined "guidance documents" to include "any Department statements or 

general applicability and future effect, whether styled as guidance or otherwise that are designed 

to advise parties outside the federal Executive Branch about legal rights and obligations falling 

within the Department"s regulatory or enforcement authority.'' /hid. Notably, this definition 

excluded ''internal directives fandl memoranda.'' Id. at 2-3. 
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In accordance with this new policy, the Attorney General also directed the Justice 

Department's Regulatory Reform Task Force "to work with components to identify existing 

guidance documents that should be repealed, replaced. or modified in light of these principles." 

Id. at 2. 

Finally, the memo made clear that it "is an internal Department of Justice policy directed 

at Department components and employees. As such, it is not intended to. does not. and may not 

be relied upon to, create any rights, substantive or procedural. enforceable at law by any party in 

any matter civil or criminal.'' Id. at 3. 

Just over a month later, the Attorney General announced that he was applying his 

November memo and "rescinding 25 [guidance] documents that were unnecessary. inconsistent 

with existing law. or otherwise improper." Press Release . .41!orney General Sessions Rescinds 25 

Guidance Docwnents. Department of Justice. Office of Public Affairs, Press Release No. 17-

1469 (Dec. 2 L 2017) available al https://ww\v.justice.gov/opa/pr/attorney-general-jeff-sessions

rescinds-25-guidance-documents. Then on July 3, 2018. the Attorney General rescinded 24 more 

improper guidance documents. Press Release, Allorney General Je.f(Sessions Rescinds 2../ 

Guidance Dornmcnts, Department of Justice, Office of Public Affairs, Press Release No. 18-883 

t)uly 3, 2018) available at https://www.justice.gov/opa/pr/attorney-gcncral-jeff-sessions-

rescinds-24-guidance-documents. The Attorney General also said that the Department would 

"continu[ e] its review of existing guidance documents to repeal. replace, or modify:· !hid. 

On January 25, 2018, Associate Attorney General Rnchel Brand, who was then the chair 

of the Department's Regulatory Reform Task Force, issued a memorandum entitled Limiting Use 

q/Agency Guidance Documents in Affirmative Civil Hnjhrcemenl Cases (Brand Memo). for all 

Justice Department litigators. This memo echoed the Sessions Memo's concerns that Justice 
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Department agencies had previously issued "guidance documents that purport to create rights or 

obligations binding on persons or entities outside the Executive Branch.'' Id. at L available al 

https:/ /v,,v,,rw.justice.gov/file/ I 0287 5 6/download. 

Associate Attorney General Hrand therefore directed that for all affirmative civil 

enforcement (ACE) cases, ·'the Department may not use its enforcement authority to effectively 

convc1i agency guidance documents into binding rules." Id. at 2. To accomplish this goal, the 

Brand Memo went fmiher than the Sessions Memo and applied to "guide Department litigators 

in determining the legal relevance of other agencies' guidance documents:· including the 

Commodity Futures Trading Commission. Id. at 1 (emphasis added). In addition, ACE litigators 

were also prohibited from "us[ingj noncompliance with guidance documents as a basis for 

proving violations of applicable law." Id. at 2. ''That a party fails to comply with agency 

guidance expanding upon statutory or regulatory requirements does not mean that the party 

violated those underlying legal requirements; agency guidance documents cannot create any 

additional legal obligations." !hid. 

As with the Sessions Memo, the Brand Memo contained an elaborate disclaimer carefully 

setting out that it had no binding effect on any party outside the Department of Justice. ''As such, 

it is not intended to. docs not. and may not be relied upon to, create any rights, substantive or 

procedural, enforceable at law by any party in any matter civil or criminal." Ibid. 

3, The 2019 Guidance on Compliance ,vith the Congressional Review 
Act Memorandum 

On April 11. 2019, 0MB issued a memorandum to all heads of executive departments 

and agencies. directing them to abide by their Congressional Review Act (CRA) obligations. 

Office of Mgmt. & Budget, Executive Office of the President, Guidance on Compliance with the 

Congressional Rel'iel\' Act, No. M-19-14, at 1 (Apr. 1 L 2019) (0MB Memo). Among other 
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things, the CRA establishes a process by which Congress, typically through notification by the 

OJ1ice of Information and Regulatory Affairs (OIRA) and the Government Accountability Office 

(GAO), may exercise direct oversight of agencies by resolving to disapprove of agencies' 

proposed major rulcmaking. See 5 U.S.C. § 80l(b). At first glance, it may seem peculiar that 

0MB would have to ··reinfhrcelJ the obligations of Federal agencies[,]'" but agencies have been 

disregarding their statutory rulcrnaking obligations with impunity for years. See 0MB Memo at 

L 2 ( emphasis ndded). In fact, 

id. at 4. 

OIRA docs not consistently receive from agencies the information 
necessary to determine whether a rule is major, in part because some 
regulatory actions are rules under the CRA arc not submitted to OIRA 
through the centralized review process of Executive Order 12866. 

The 0MB Memo reaffirmed "the broad applicability of the CRA to all federal agencies 

and a wide range of rules[.]" Id. at 2. It also noted that the CRA adopts the APA 's "expansive 

definition of·ru]e.''' ibid Thus, the 0MB Memo concluded that 

rtlhe CRA applies to more than just notice-and-comment rules; it also 
encompasses a wide range of other regulatory actions, including, inter 
alia, guidance documents, general statements of policy, and interpretive 
rules. 

Id. at 3 (citing 5 U.S.C. § 551 (4)). Effective May 1 L 2019, all proposed rules-whether the 

agency believes a rule to be major or minor or legislative or interpretive-mus/ be submitted to 

OIRA for rcvicv-.1
• See hi. at 5. This mandatory reporting requirement encompasses all CFTC 

guidance that alter the legal duties of private parties. 

4. The 2019 Kisor v. Wilkie Decision 

On June 26. 2019, the Supreme Court decided Kisor v. Wilkie. The Court reiterated its 

long-held opinion that rulemaking under APA Section 553 "mandates that an agency use notice-
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and-comment procedures before issuing legislative rules.'' Kisor v. Wilkie, No. 18-15, 588 U.S. 

__ , slip op. at 22 (2019). An agency may avoid notice-and-comment procedures only where a 

proposed rule is interpretive and "not supposed to 'have the force and effect of law'-or. 

otherwise said, to bind private parties." ibid The Court explained that ''interpretive rules arc 

meant only to 'advise the public' of how the agency understands, and is likely to apply, its 

binding statutes and legislative rules."' !hid. Since interpretive rules "never" form the basis of 

enforcement actions, courts cannot-and will not-attribute the force of law to interpretive rules. 

See id. at 23. Thus, when reviewing agency action. courts "must heed the same procedural values 

as [APA] Section 553 reflects[,l" -v,,hen considering whether the agency has issued ·'authoritative 

and considered judgments." See id 

5. The Commission's Review of Guidance 

The Sessions and Brand Memoranda arc unequivocal-Executive Branch departments 

and agencies must cease the unconstitutional practice of issuing guidance as a means of avoiding 

notice-and-comment procedures when promulgating substantive rules. Indeed. as the Kisor Court 

emphatically stated, "f n]o binding of anyone occurs merely by Lan] agency's say-so." Ibid. 

Laudably, Former CfTC Chairman J. Christopher Giancarlo has recognized that the 

CFTC must ·'reinterpret its regulatory mission"' in the spirit ofa presidential election ''to turn the 

tide of over-regulation." Speech to International Futures Industry Conference, March 15, 2017. 

Giancarlo announced "an agency-wide review of Cf TC rules, regulations and practices to make 

them simpler. less burdensome and less costly.'' '·The era of Dodd-Frank implementation at the 

CFTC is now drawing to a close" heralding a "time for the agency to resume normalized 

operations and practices, and a return to greater care and precision in rule drafting. more 
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thorough econometric analysis ... and a reduced docket of new rules and regulations to be 

absorbed by market participants.'· Id. 

CFTC has also proposed a rule update for securities futures products (SFPs) that \Vill 

provide greater liquidity in SFP trading and keep pace with position limits on securities options 

regulated by the SEC. 

Despite these positive steps, the CFTC's pending notices of rn!cmaking do not include a 

proposed rule that would unequivocally and permanently bind the Commission in a manner 

consistent with the Justice Dcpm1ment Memoranda. The Commission's dilatory approach to 

cementing the Justice Department's directive is puzzling given Chaimrnn Ginncarlo's stated 

commitment to regulatory reform. While regulatory redesign is laudable, these actions do not 

address the CFTC's past, present. or future use of guidance. Indeed, the Commission's 

regulatory reform and deregulatory initiatives, \vhilc important, are only one component of the 

Administration's larger strategy to reform the regulatory landscape and the relationship between 

the regulators and the regulated. The other co-equal regulatory reform component is transparent. 

open, and accountable notice-and-comment rulemaking where agencies seek to create, define, 

and regulate the rights, duties, and powers of private parties. In fact, to call this regulatory 

•·reform'' may be a bit of a misnomer, as the Supreme Court has long held that agencies cannot 

avoid notice-and-comment procedures when promulgating substantive rules because such 

procedures "were designed to assure fairness and mature consideration of rules of general 

application." See 1VLRB v. Wyman-Gordon Co., 394 U.S. 759, 764 (1969). 

Moreover. adopting the Justice Department's position on guidance-that all externally 

binding guidance is unconstitutional-would be in the Commission's best interest. As mandated 

by the 2019 0MB Memo, by May 11, 2019, the Commission will submit all its proposed actions 



NCLA 
Page 21 of33 

to OIRJ\. for reviev,'-including Commission-designated guidance. J\nd even ifOIRA mistakenly 

allows guidance to be enforced against private parties without APA notice-and-comment. courts 

have exhibited no qualms about invalidating improper agency actions in such circumstances. 

For example, in 2014, the District Court for the District of Columbia scrutinized a purp011ed 

CFTC guidance document to see ifit constituted an unlmvful, binding, legislative rule. Sec. 

Indus. & Fin. Afarkels Ass'n v. Commodity Futures fradinK Comm'n, 67 F. Supp. 3d 373,418 

(D.D.C. 2014). The court fully examined the character, effect. and usage of the CFTC document 

and was only willing to uphold it because the court was "satisfied that no CFTC staff member or 

market participant could. after consulting the fdocumcntl in its entirety, reasonably construe it as 

setting forth binding norms." Id In doing so. the court emphasized that the "important fact in this 

case is that [the plaintiffsl remain completely free to ignore" the Commission's guidance. Id at 

422 (internal quotation marks omitted). 

C. The Ruic is Necessary Because Meta-Guidance Is Insufficient 

Given the legal background just discussed, the various reform efforts outlined above are 

important measures to rein in the improper use of guidance documents. The 2007 0MB Bulletin 

and 2019 Memo, in conjunction with the Sessions and Brand Memos. clearly identify some of 

the worst features of the guidance problem and provide a good start in the broader regulatory 

reform effort. However, even these documents do not go far enough to combat the pernicious 

harms caused by binding guidance, primarily because they constitute. at most. mere "guidance 

on guidance." 

While these meta-guidance documents advnnce essential points, and identif)· key 

regulatory pathologies, they are ultimately policy announcements within their supervised 

agencies. Hence, they should not be the sole model for the Commission's reform efforts.To solve 
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the underlying problems completely, the Commission should issue binding and final rules 

prohibiting any Commission component from issuing. relying on, or defending improper agency 

guidance. 1 The first and most significant problem with the previously mentioned meta-guidance 

documents is that they lack any permanent or binding effect. Even though the 2007 0MB 

Bulletin was issued following notice-and-comment proceedings, it nevertheless serves only as a 

guide for good agency practice in future contexts. It provides non-binding suggestions for good 

practice, and specifically disclaims the creation of "any right or benefit, substantive or 

procedural. enforceable at law or in equity, against the United States, its agencies or other 

entities. its officers or employees, or any other person:· 0MB Bulletin, 72 Fed. Reg. at 3439. In 

other words. to the extent that the 0MB Bulletin might be ignored, an affected party has no 

means of redress. 

Notably, since the 0MB Bulletin was issued, Executive Branch agency action has been 

promulgated in apparent defiance of the bu!lctin. See. e.g., Elec. Privacy !J1/0. Ctr., 653 F.3d at 8 

(invalidating Depmiment of Homeland Security rule as legislative rule that failed to comply with 

APA notice-and-comment requirements); !!emp Indus. Ass '11,333 F.3d at 1091 (snme for DEA 

rule): Texas v. United States, 201 F. Supp. 3d at 825 (N.D. Tex. 2016) (same for Department of 

Education rule). Fmihcr, to the extent that improper guidance may escape judicial review for 

other reasons, one may only guess how many other improper guidance documents have been 

issued notwithstanding the bulletin. See, e.g.. Soundhoard Ass '11,888 F.3d at 1271-73 (FTC 

1 The proposed internal rule would be controlling only within the Commission cmd is not strictly a "substantive" or 
"legislative rule" as that term is otherwise used in this document. NCLA invokes the Commission·s authority under 
7 U.S.C. ~ 2(a)(l2) '·10 promulgate such rules and regulations as it deems necessary to govern the operating 
procedures and conduct of the business of the Commission." Such rules should he considered ·'housekeeping" ruks 
that have a controlling effect within the Commission but cannot bind paiiies outside the Commission without an 
additional grant ofrulcmaking authority. Chrysler Corp., 441 U.S. at 310-1 l. 
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agency documents issued in 2009 and 2016 could not be reviewed even if"regulated entities 

could assert a dramatic impact on their industry"' resulting from the documents). 

The Sessions and Brand Memos suffer from this same defect. In fact, both disclaim that 

those documents even rise to the level of '·guidance" at all, and insist instead that they arc mere 

"internal directives [andl memoranda." Sessions Memo at 2-3; Brand Memo at 1. Thus, to the 

extent offices or individuals within the CFTC ignore these guidelines, they could '·not be relied 

upon to, create any rights, substantive or procedural, enfrJrceable at law by any pai1y in any 

matter civil or criminal.'' Sessions Memo at 3; Brand Memo at 2. 

Constituting little more than noble policy goals. these documents could also be 

immediately rescinded at any time, and without seeking any input from affected entities. While 

the 0MB Bulletin followed notice-and-comment procedures, it was not required to have clone so, 

because it was not a binding legislative rule. See 5 U .S.C. § 553(b ). And, if a new administration 

chose to summarily rescind it, it would be entitled to do so without any formal procedures. See 

Pere::.. 135 S. Ct. at 1203 (agency action not subject to mandatory notice-and-comment 

procedures may be altered or rescinded at wi!!). Similarly, the Sessions and Brand Memos be 

rescinded with little notice or fanfare. 

Moreover, none of these efforts solved the underlying problem that prior, improperly

issued guidance documents evaded judicial review-and continue to do so. As discussed, even 

\vhere '·regulated entities could assert a dramatic impact on their industry,'' and even when such 

agency guidance is actually improper legislative rulemaking, it may nevertheless escape judicial 

review as non-final action. See ,5oundboard Ass 'n, 888 F.3d at 1272. Add to this list the fact that 

an agency action might also violate the 0MB Bulletin, and still escape meaningful judicial 

scrutiny .. The inability to subject such action to judicial revievv can have momentous, and even 
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disastrous, consequences for regulated industries that might "feel pressure to voluntarily conform 

their behavior because the writing is on the wall." Nat'! A1ining Ass '11, 758 F.Jd at 253. 

Finally, even to the extent that the documents genuinely confine improper rulcrnaking, 

each contains significant limitations to its scope. The OMH Bulletin only applies to ·'significant 

guidance" documents issued by the limited number of"Executive Branch departments and 

agencies." not to independent agencies. 0MB Bulletin. 72 Fed. Reg. at 3433, 3436. Similarly, 

the Sessions Memo only applies to a subset or Department of Justice actions. Sessions Memo at 

1. And while the Brand Memo has some effect ·when external agency guidance documents arc 

relevant to DOJ action. it is still confined to an extremely narrow class of future "affirmative 

civil enforcement" cases. Brand Memo at I. 

The 2019 0MB Memo. however. is much broader in scope-it seeks to stop unlawful 

agency rulemaking Executive Department-wide. As such, it could rectify the shortcomings of the 

Sessions and Brand Memos. but it is not clear what enforcement mechanisms will be in place. if 

any. to ensure that departments and agencies comply. Moreover. the Commission does not have 

a policy or rule in place that contemplates OIRA 's reviev-,i of all proposed departmental action, as 

mandated by the 2019 0MB Memo. Only a ne\v rule binding the CFTC and its various 

components can ensure regulated parties that the Commission will refrain from the improper use 

of guidance in the future. For that reason, Petitioner has provided the text for an adequate and 

effective rule below. 

D. Text of the Proposed Rule 

While the most effective. efficient, and logical way to promote the follov,.-ing rule would 

be to do so at the organizational level, the follmving text could be readily adapted by individual 

CFTC divisions and offices wishing to pursue reform on their own. if necessary. 
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Section 1: Congressional Review Act Compliance 

a. The Commodity futures Trading Commission and 
its divisions and offices ("CFTC'" or ·'Commission·') will 
comply with all Congressional Review Act 5 U.S.C. §§ 801-
808, requirements for review of all proposed regulatory 
actions, including, but not limited to, legislative rules, 
regulations, guidance documents, general statements of 
policy, and interpretive rules. 

b. All proposed regulatory actions that the CFTC 
submits to the Office of Information and Regulatory Affairs 
("OIRA"') pursuant to Executive Order 12866, will include: 

i. a CFTC-proposed significance 
determination: and 

ii. a CfTC-proposcd determination as to 
whether the regulatory action meets the definition of a 
''major rule'' under 5 U.S.C. § 804(2). 

c. Where proposed regulatory actions would not meet 
Executive Order 1286G's OlRA review requirement, and 
where the category of regulatory action had not been 
previously designated as presumptively not-major by OIRA, 
the Commission will notify OIRA of the proposed regulatory 
action in writing. The written notification to OIRA will 
include: 

1. the CFTC's summary of the proposed 
regulatory action; 

11. the CFTC's assessment as to the nature of 
the proposed regulatory action, including. but not 
limited to. whether the action is legislative or 
interpretive and whether it is applicable to the 
Commission or to private parties outside the 
Commission; and 

111. the CFTC's recommended designation of 
the regulatory action as a major rule or noL as defined 
by 5 U.S.C. § 804(2). 

d. lf OIRA designates the CFTC"s proposed regulatory 
action as a possible major rule, the Commission \Vill: 
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i. submit the proposed regulatory action to 
OIRA for CRA review at least 30 days before the 
Commission publishes the proposed rule in the Federal 
Register or otherwise publicly releases the rule; 

11. submit an analysis sufficient to allow OIRA 
to make its major rule determination. This analysis 
should include, but not be limited to, information 
regarding the degree of uncertainty concerning the 
regulatory action's impacts: and 

111. provide all required information, analysis, 
and documentation to OIRA in a manner consistent 
\Vith the principles and metrics enunciated in OMH 
Circular A-4 (Sept. 17, 2003) and Part IV ofOMB 
Memorandum M-19-14 (Apr. 11. 2019). 

c. lfOIRA designates the proposed regulatory action 
not-major. the Commission may proceed with its rulemaking 
procedures without submitting a CRA report to Congress. 

f. IfOIRA designates the proposed regulatory action a 
major rule, the Commission ,vi]]: 

i. submit a CR.A report to Congress and the 
Comptroller in accordance with the provisions of 
5 U.S.C. ~ 801 (a); 

ii. publish the major rule in the Federal 
Rey,ister; and 

111. delay the effective date of the major rule for 
60 days after the later of the major rule's submission to 
Congress or its Federal Regis/er publication date. 

g. All CFTC rules v,;ill include the follmving 
statement "Pursuant to the Congressional Review Act 
(5 U.S.C. § 801 el seq.). the Office oflnfomiation and 
Regulatory Affairs designated this rule as la 'major rule' or 
not a ·major rule' J, as defined by 5 U.S.C. § 804(2)." 

Section 2: Requirements for Issuance of Legislative Rules 

a. Neither the Commodity Futures Trading Commission 
nor any office or division operating ,vithin the Commission may 
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issue any "legislative rule" without complying with all 
requirements set out in 5 U.S.C. § 553. 

b. Any pronouncement from the Commission or any 
office or division operating within the Commission that is not a 
"legislative rule" must: 

i. Identify itself as "guidance" or its functional 
equivalent, or as an internal regulation of the Commission 
authorized by 7 U.S.C. § 2(a)(12): 

11. Disclaim any force or effect of law: 

iii. Prominently stnte that it has no legally 
binding effect on persons or entities outside the agency or office 
itself: 

iv. Not be used for purposes of coercing persons 
or entities outside the agency or office itself into taking any action 
or refraining from taking any action beyond what is already 
required by the tern1s of the applicable statute; and 

v. Not use mandatory language such as ''shall.'' 
"must." "required;' or ·'requirement" to direct parties outside the 
federal government to take or refrain from taking action. except 
when restating-with citations to statutes or binding judicial 
precedent-clear mandates contained in a statute: 

c. A regulated entity's noncompliance with any agency 
pronouncement other than a ·'legislative rule," issued from any 
agency (whether or not the agency or olfo::e is operating within the 
Commission), may not be considered by any entity within the 
Commission in determining \Vhether to institute an enforcement 
action or as a basis for proving or adjudicating any violation of 
applicable law. 

d. No office operating within the Commission may apply 
any "legislative rule,'· as defined by this rule, issued by the 
Commission or any other agency. no matter how styled, which has 
not complied with all requirements set out in 5 lJ.S.C. § 553. 

e. No office operating within the Commission may 
defend the validity of any ·•]egislative rule:' as defined by this rule, 
issued by the Commission or any other agency, no matter how 
styled, which has not complied with all requirements set out in 5 
U.S.C. § 553, in any court or administrative proceeding. 
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Section 2: Judicial Review 

a. Any "interested party'' may petition any office 
operating within the Commission to determine whether a prior 
agency pronouncement, no matter how styled, is a "legislative 
rule" as defined by this rule. 

b. Such a petition for review shall be filed in writing with 
the agency or office_ pursuant to the procedures set out in 
compliance with 5 U.S.C. § 553(c). 

c. Any office operating within the Commission must 
respond to such a petition for review \Vithin 60 calendar days of 
receipt of the petition. 

d. The office operating within the Commission must 
respond by either: 

1. Rescinding the prior agency pronouncement; or 

ii. Denying the petition for review on the basis 
that the agency pronouncement under reviev..' did not constitute a 
''legislative rule." or on the basis that the agency pronouncement 
\vas adopted in compliance with all of the requirements set out in 5 
u.s.c. ~ 553. 

c. Any agency detem1ination under section ( d) must be 
made in writing and must be promptly made publicly available and 
must include a formal statement ofrcasons for determining that the 
pronouncement under review docs or docs not constitute a 
·'legislative rule." or does or docs not comply with 5 U.S.C. § 553. 

f. Ifthc office fails to respond to a petition for review 
\Vithin the 60-day period. such an action shall constitute a denial of 
the petition on the basis that the agency pronouncement under 
review did not constitute a ·'legislative rule." 

g. Ir any agency or office pronouncement is determined 
to not be a ''legislative rule" under parts (d). (c) or (f), the agency 
or office shall promptly announce that the pronouncement has no 
binding force. 

h. Any agency pronouncement action or inaction set out 
in parts (d). (e), (t) or (g), shall constitute final agency action under 
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5 U.S.C. § 704, and shall be subject to review pursuant to 5 U.S.C. 
§ 702. 

i. For purposes of this rule, no matter how styled or when 
issued and irrespective of any other agency determination, the 
issuance of any "legislative rule'. by any agency or oflice operating 
\Vithin the Commission shall be deemed final agency action under 
5 u.s.c. * 704. 

Section 3: Definitions 

a. For purposes of this rule, the term "legislative rule" 
means any pronouncement or action from any covered agency or 
office that purports to: 

i. Impose legally binding duties on entities 
outside the covered agency or office; 

ii. Impose new requirements on entities outside 
the covered agency or office: 

111. Create binding standards by which the covered 
agency or office will determine compliance with existing statutory 
or regulatory requirements; or 

1v. Adopt a position on the binding duties of 
entities outside the covered agency or office that is new. that is 
inconsistent with existing regulations. or that othcnvise effects a 
substantive change in existing lmv: 

b. for purposes of this rule, the term "interested person·· 
has the same meaning used in 5 U.S.C. §§ 553. 555; prnvided that 
a person may be '•interested'' regardless of whether they v-muld 
otherwise have standing under Article III of the United States 
Constitution to challenge an agency action.~ 

E. Benefits of the Rule 

The proposed rule furthers the policy objectives of the 0MB Bulletin and Memo. the 

Sessions and Brand Memos, and the Commission·s own regulatory reform efforts. but it also 

~ See Animal Legal Def t·1111d, Inc. v. Vi/sack, 237 r. Supp. 3d 15. 21 (D.D.C.2017) (Cooper, J.) (a party may be an 
"intcn:sted person" under the APA even without A11icle 111 standing). 
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addresses the significant limitations of those reforms. The proposed rule will establish the 

CFTC's position that al! binding guidance is unlawful. and where the CFTC must act at the 

behest of Congress to promulgate rules that \Viii have the force oflaw, it may only do so through 

APA notice-and-comment procedures. 

Substantively, many of the proposed rule ·s edicts arc found either in existing law or the 

0MB Bulletin. the OMR Memo, and Sessions and Brand Memos. Consistent with these sources, 

Section 4(a) adopts a comprehensive definition of the term "legislative rule," which accurately 

encompasses the binding and coercive nature of such agency action, regardless of how it might 

be styled. Section 2(b) also adopts clear rules for how Commission actions must be undertaken 

and prohibits improper attempts at evading more formal rulcmaking procedures. 

The proposed rule also fixes the gaps in those other policy statements. First, and most 

significantly_ as a final rule_ the proposed rule is binding and may not be rescinded at will. 

Section 2(a) directs that the Commission may no! bypass formal procedures when issuing 

legislative rules. Section 2(b) further sets out mandatory requirements for informal Commission 

action. Section 2(c) also forbids improper coercive action. To that end, this section prohibits the 

Commission from considering a party's decision to abstain from non-binding suggestions in 

guidance as somehow constituting evidence of a violation of an actual legal obligation, or as a 

basis for instituting an enforcement action. Section 2( d) prohibits the Commission from applying 

any agency's legislative rules that do not conform to 5 U.S.C. § 553. finally, Section 2(e) 

prohibits the Commission from defending the validity of improper agency guidnnce. whether or 

not it was promulgated within the Commission. These requirements arc binding on the covered 

entities. 
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Critically_ this proposed rule also creates a means to enforce these requirements_ which 

applies to both new rules and those already in existence. Section 3 empowers interested parties to 

alert the Commission to improper action, whenever issued, and allows the Commission to 

rescind such .iction \Vithout complication. This provision efficiently allows those most affected 

by agency action to share their institutional knowledge with the agency, and it also allows the 

agency to correct improper actions effi.ciently. 

But if this voluntary process falls short. Section 3 also allows an interested person the 

opportunity to petition for judicial rcvicv-i. If the Commission believes that its action is 

appropriate under this rule, it need only say so pursuant to Section 3(d), and explain why its 

action docs not constitute improper legislative rulemaking. Sections 3(d), (c), (f) and (h) set out a 

process by which a court may decide this legal issue on the merits. Sections 3(g) and (h) also 

resolve the difficult finality question that commonly allows improper legislative rulemaking to 

evade judicial oversight. Section 3(g) designates the Commission's decision on a petition for 

review as finaL thus establishing a concrete cause of action. Section 3(h), meanwhile, resolves 

the problem that may exist when agency action is improperly binding, but nevertheless evades 

review because it is not yet final, by deeming any binding action necessarily one that is also 

final. 

VJ. Conclusion 

Americans should never be ·'at the mercy'' oftbe whims of administrative agencies, set 

out in extralegal and extortionate ·'guidance" for approved behavior. Hamburger_ supra, at 260. 

Purportedly binding rules masquerading as guidance are unlawful and unconstitutional nnd are 

among the very worst threats to liberty perpetrated by the ndministrative state. The Commodity 

Futures Trading Commission should enact clear rules that respect the limits set by the 
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Constitution, the APA and all other statutes applicable to the CfTC regarding procedures for 

promulgating substantive, legislative rules. The Commission should therefore prohibit the 

issuance, reliance on, or defense of improper agency guidance, and promulgate the proposed rule 

set out in this Petition. 
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Kirkpatrick anc.l DaYis, 

Please find enclosed a Petition to Amend 17 C.F.R. Appendix,\, Part 10 filed today by the Ne\V 
Ci\-il Liberties ,\lliancc ("NC:L-\"). 

This rule violates the First Amendment under a Yanety of doctrines as set forth more fully in 
our Petition. In addition, because it was put into place \vithout prior publication, notice and cotnment, 
its enactrnent violated the AdministtatiYe Procedure ,\ct. NCL\ 's proposed rultc, which would be 
promulgated under notice-an<l-cornrnent rulemaking, rcmt:dics both the legal and constituoonal 
Yiolations that afflict the CFTC rule. 

\'1/e \Voulcl be delighted to meet with you to discuss any lJUesrions you may have \Vitl1 respect to 
th.is Petition. 

cc: Philip I lam burger, President, NCL\ 

\' ery truly yours, 

/s/Peggy Little 

:,,,1argaret A. Little 
Sernor Litigation Counsel 

;\lark Chenoweth, Executive Director and C~encral Counsel, NCL\ 
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INTRODUCTION 

Pursuant to the Administrative Procedure Act, 5 U.S.C. § 553(e), and 7 U.S.C. §2(a)(12) 

and Rule 13.2 of the U.S. Commodity Futures Trading Commission ("CFTC'' or "Commission"), 

17 C.F.R. § 13.2, the Petitioner New Civil Liberties Alliance ('"NCLA") hereby petitions the 

Commission to amend its rule restricting speech that ts set forth 111 17 C.F.R. 

§ Pt. I 0, App. A ('"the Gag Rule"). See Exhibit A. The Rule is unconstitutional, without legal 

authority, and represents ill-conceived policy. 

CFTC's Gag Rule adopts a policy that will not "accept any offer of settlement submitted 

by any respondent or defendant in an administrative or civil proceeding, if [they \Vish] to continue 

to deny the allegations of the complaint or the findings of fact or conclusions of !av,' to be made in 

the settlement order .... The Commission does not believe that it would be appropriate for it to 

be making or inviting a court to make such uncontested findings of violations ... l against a party 

\Vim] is continuing to deny the alleged misconduct.'· 17 C.F.R. § PL 10, App. A. The CFTC Gag 

Rule further demands: ''The refusal of a settling respondent or defendant to admit the allegations in a 

Commission-instituted complaint or the findings of fact or conclusions of law in the settlement order entered 

by the Commission or a court shall be treated as a denial, unless the party states that he or she neither admits 

nor denies the allegations or the findings and conclusions. In that event, the proposed offer of settlement, 

consent or consent order must include a provision stating that, by neither admitting nor denying the 

allegations, findings or conclusions, the settling respondent or defendant agrees that neither he or she nor 

any of his or her agents or employees under his authority or control shall take any action or make any public 

statement denying, directly or indirectly, any allegation in the complaint or findings or conclusions in the 

order, or creating, or tending to create, the impression that the complaint or tile order is without a factual 

basis:' /d. 1 The enacting publication for this rule states that the purpose of the rule is to "make 

1 The full text of the Gag Rule appears at E>..hibit A to this Petition. 



clear that settling defendants and respondents cannot continue to deny either the allegations in the 

complaint or the findings of fact or conclusions of law in a settlement order that is entered by the 

Commission or a court." Rules of Practice; Final Rules; Correction, 64 FR 30,902 (June 9, 1999).2 

Pursuant to this policy and Rule, the Commission has required persons or entities charged 

in judicial or administrative proceedings of an accusatory nature \vho enter into consents to agree 

in perpetuity not to take any action or to make or cause to be made any public statement denying, 

directly or indirectly, any allegation in the complaint or creating the impression that the complaint 

is without factual basis. The CFTC Gag Ruic binds defendants to silence pcrnmncntly. 

The Gag Rule on its face and as applied in perpetuity in Consent Orders fails to pass 

constitutional or legal muster under many doctrines: 

It is a forbidden prior restraint. 

It is a content-based restriction on speech. 

The Gag Rule prohibits truthful speech. 

The Gag Ru!c silences defendants in perpetuity. 

It is an unconstitutional condition. 

It not only serves no compelling public interest, it disscrvcs the public interest. 

It violates due process in that it is unconstitutionally vague and is against public policy. 

It violates the First Amendment right to petition. 

CfTC lacked authority to issue the Gag Rule. 

The Rule directly infringes upon the First Amendment rights of Americans and works to 

conceal the operations of agency enforcement from the American people. Congress could not 

lawfully pass a statute that silenced defendants about their prosecutions-such a statute would be 

2 The enacting publication of the Gag Rule in the Federal Register appears as Exhibit B to this Petition. 
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held unconstitutional in short order. CFTC cannot accomplish through rule-making \vhat the 

Constitution forbids to Congress. 

"The loss of first Amendment freedoms, for even minimal periods of time, unquestionably 

constitutes iITeparable injury.'" Elrod 1'. Burns, 427 U.S. 347, 373 (1976). Given this ongoing 

iITeparable injury, Petitioner requests that the Commission review this petition to amend on an 

expedited basis. 

The proposed amended rule, removmg the offending language, appears alongside the 

original rule at Exhibit A to this Petition. 

BACKGROUND 

I. THE Ruu: RESTRAINING SPEECH 

A. The Ruic and Its Enactment 

In 1998, the Commission announced a policy \vhereby the Commission ·'will not enter into 

a settlement if the defendant or respondent wishes to continue to deny the allegations in the 

complaint'' because '"l tJhe Commission does not believe it would be appropriate for it to be making 

... uncontested findings of violations if the party against \vhom the findings and conclusions arc 

to be entered is continuing to deny the alleged misconduct." Rules of Practice; Final Rules; 

Correction, 64 FR 30,902 (June 9, 1999) (Exhibit B); Rules of Practice; Proposed Amendments. 

63 Fed. Reg. 16.453 (April 3, 1998); See also 17 C.F.R. § Pt. 10, App. A (Exhibit A). 

Asserting that "the foregoing amendment relates only to a statement of agency policy, the 

Commission finds that there is no need to provide the public \Vith an opportunity to submit 

comments" as specified in 5 U.S.C. 553(b)(A). CFTC announced that the amendment \Vas 

"effective immediately." Rules of Practice; final Rules; CoITection, 64 Fed. R 30,902. 
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B. A Brief History of the Rule and Its Shifting Policy Justifications 

The Securities and Exchange Commission (SEC) summarily adopted a similar rule in 1972 

"principally out of concern that defendants and respondents \Vere entering into consent decrees and 

then publicly denying that they had done anything \\Tong or violated any law or regulation": 

Defendants and respondents would claim that there was no basis for the 
enforcement action and that they were settling the matter only to avoid the 
expense and hassle of litigation brought upon by an over-zealous, over
bearing and very powerful government agency. The ... policy reflected a 
concern that the public might buy in to this narrative and conclude that the 
SEC was acting arbitrarily, or worse unlawfully, which would undennine 
the agency's integrity and compromise its ability to protect the investing 
public. The purpose of the policy. in other words, i1'as to avoid the 
perceplion that the SEC had entered into a setllement when there 11'C/S no! in 
fi:1ct a violation. 

D. Rosenfeld, Admissions in S'EC Enf(wcement Cases: The Revolution that TVasn 't, 103 Iowa L. 

Rev. 113, 118-119 (2017) (Emphasis added, footnotes omitted), citing SEC I'. Vitesse 

Se111icnnd11ctor Corp., 771 F. Supp. 2d 304,308 (S.D.N.Y. 2011) (describing the policy·s origins). 

Then, ·•[i]n the wake of the financial crisis of2008" and blistcringjudicia! criticism of the 

rule's application to post-2008 settlements, the SEC's original concern ... gave way to a new 

concern that the public might believe that the agency was acting collusively with wrongdoers and 

allowing them to escape serious punishment \Vith a slap on the wrist." Id. at 120. (footnote omitted). 

In June 2013, in a major change, the SEC announced a policy that it would begin to require 

admissions from settling defendants. "The change was a reaction to stinging criticism that the 

agency was willing to sweep \Vrongdoing under the rug_ or even worse, that it was acting 

collusivcly with wrongdoers:· Id. at 114. 

Similarly. many CFTC orders require admissions from settling defendants. S'ee, e.g., Order 

Instituting Proceedings Pursuant to Section 6( c) and (d) of the Commodity Exchange Act, Making 

Findings, and Imposing Remedial Sanctions. In re Krishna lvfohan, CfTC Docket No. 19-06 (Feb 
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25, 2016).' Thus, this new policy, rarely and inconsistently applied, has led to further criticism, 

discussed in Section V. 

C. The Ruic as Applied in Consent Orders 

Typical consent agreements secured by CFTC include some or all of the following 

language: 

10. Agrees that neither he nor any of his agents or employees under his 
authority or control shall take any action or make any public statement 
denying, directly or indirectly, any allegation in the amended Complaint or 
the Findings of Fact or Conclusions of Lmv in this Consent Order, or 
creating or tending to create the impression that the amended Complaint 
and/or this Consent Order is without a factual basis; provided, however, that 
nothing in this provision shall affect his: (a) testimonial obligations or (b) 
right to take legal positions in other proceedings to which the Commission 
is not a pai1y. rDcfcndantl shall undertake all steps necessary to ensure that 
all of his agents and/or employees under his authority or control understand 
and comply \vith this agreement: 

11. By consenting to the entry of this Consent Order, rncfcndantJ 
neither admits nor denies the allegations of the amended Complaint or the 
Findings of Fact and Conclusions of Law in this Consent Order, except as 
to jurisdiction and venue, which he admits. Further, lDefendant] agrees and 
intends that the allegations contained in the amended Complaint and all of 
the Findings of Fact and Conclusions of Law contained in this Consent 
Order shall be taken as true and correct and be given preclusivc effect, 
,vithout further proof, in the course of: (a) any current or subsequent 
bankruptcy proceeding filed by, on behalf of, or against lDefendant] as a 
debtor; (b) any proceeding pursuant to Section Sa of the Act, 7 U.S.C. § 12a 
(2012), and/or Part 3 of the Regulations. 17 C.F.R. *§ 3.1 -3.75 (2015); 
and/or ( c) any proceeding to enforce the terms of this Consent Order. 
Defendant does not consent to the use of this Consent Order, or the Findings 
of Fact and Conclusions of Lmv in this Consent Order, as the sole basis for 
any other proceeding brought by the Commission. 

Consent Order for Pemmnent Injunction, Civil Monetary Penalty, and Other Equitable Relief 

Against Defendant Jon S. Corzine, In re MF Gloh. Holdings Ltd. Inv. Litig., 998 F. Supp. 2d 157 

(S.D.N. Y. 2014) (signed Jan. 4, 2017) (Hereinafter ·•CFTC Sample Consent Order") available at 

3 NCLA. does not represent Krishna Mohan and has had no contact with him or his counsel in preparing this 
Petition to Amend. This exam pk of a consent order was pulled from public sources. 
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https :/ /w\VW. cftc. gov/ s itcs/ dcfa ul t/fi 1 cs/i de/groups/pub ti c/@l renforc ementac ti ons/ documents/I e ga 

lp!eading/enfcorzineorder0 10517 .pdf •1 

The Gag Rule expressly pem1its defendants to enter into consents ,vithout "admitting nor 

denying the allegations, findings or conclusions." 17 C.F.R. § Pt. 10, App. A. At the same time, 

the Rule seeks not only to prohibit defendants from making any public statement denying, directly 

or indirectly, any allegation in the complaint or from creating the "impression'' that the complaint 

is without factual basis, but it also threatens the penalty of a reopened enforcement action should 

a defendant call into question any of the allegations of the complaint-a power authorized neither 

by the rule nor by lmv. In certain circumstances, the Commission ·'can vitiate the settlement in the 

event that the respondent or defendant subsequently provides testimony that is inconsistent with 

the statements rand m loreover, the Commission will continue to prohibit settling respondents and 

defendants from taking legal positions in proceedings to which the Commission is a party that 

1.vould tend to deny the allegations of the complaint ... or would tend to create the impression that 

the complaint or order is without a factual basis."" See Exhibit H. In short, to secure a consent 

agreement, CfTC simultaneously assures defendants that they are not admitting or denying guilt 

yet promises to punish any who might later create the impression of denying any part of the 

complaint against them with a reopened civil enforcement proceeding. To put it another way, \vhat 

CFTC giveth with one hand, it taketh away with a gloved fist. 

Judge Jed Rak off, in Vitesse Semiconductor C017J., took a hard look at the similar internally 

contradictory provisions of SEC's "standard" consent judgments and concluded: 

The result is a stew of confusion and hypocrisy unworthy of such a proud 
agency as the S.E.C. The defendant is free to proclaim that he has never 
remotely admitted the terrible wrongs alleged by the S.E.C.; but, by gosh, 
he had better be careful not to deny them either ... here an agency of the 
United States is saying, in et1ect, ·'Although we claim that these defendants 
have done terrible things, they refuse to admit it and we do not propose to 

4 NCLA does not represent Jon S. Corzine and has had no contact with him or his counsel in preparing this Petition to 
Amend. This example of a consent order was pulled from public sources. 
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prove it, but will simply resort to gagging their right to deny it." The 
disservice to the public inherent in such a practice is palpable. 

771 F. Supp. 2d at 309. 

D. NCLA's Modest Proposed Amendment to the Rule 

Appellate courts have recognized that the no-admit-no-deny agreements arc essential tools 

of settling civil enforcement proceedings; "requiring lJ an admission l of culpability] \vould in most 

cases undermine any chance for compromise'' with corporate defendants who face additional 

exposure from private lawsuits. S.E.C. v. C'ifiRroup Glob. J\1arkets Inc., 673 F.3d 158. 165 (2d Cir. 

2012). The amendment this Petition proposes, set forth in Section VI. below, would still allow 

parties to consensually agree to admit, deny or to neither-admit-nor-deny specific allegations in 

the complaint or order. It would merely end CFTC's requirement of a sweeping-and 

unconstitutional-prior restraint in perpetuity as a condition of settlement 

II. THE NEW CIVIL LIBERTIES ALLIANCE'S INTEREST 

The Nev,' Civil Liberties Alliance is a nonprofit civil rights organization founded to defend 

constitutional rights through original litigation. mnirns rnriae briefs, and other means. The •'civil 

liberties" of the organization's name include rights at least as old as the U.S. Constitution itself, 

such as free speech, right to petition, jury trial. due process of lmv, the right to live under laws 

made by the nation's elected lawmakers rather than by prosecutors or bureaucrats. and the right to 

be tried in front of an impartial and independent judge \.Vhenever the government brings cases 

against private parties. 

NCLA defends civil liberties primarily by asserting constitutional constraints on the 

administrative state. Although Americans still cnJoy the shell of their Republic, there has 

developed within it a very different sort of government-a type that the Constitution was framed 

to prevent. This unconstitutional administrative state that has developed within the United States 
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violates more rights of more Americans than any other aspect of American law, and it is therefore 

the focus ofNCLA's efforts. 

NCLA encourages agencies themselves to curb the unlawful exercise of administrative 

power. The courts are not the only government bodies with the duty to attend to the law. Even 

more immediately, agencies and agency heads have a duty to follow the law, not least by avoiding 

unlawful modes of governance. NCLA therefore advises that all agencies and agency heads must 

examine whether their modes of rulcmaking, adjudication, and/or enforcement comply with the 

APA and with the Constitution. In this case, NCLA respectfully suggests that CFTC amend the 

Gag Rule, 17 C.f.R. § Pt. I 0, App. A, for the reasons set forth below. 

NCLA also brings this Petition to Amend. because defendants are justifiably afraid to 

challenge the Gag Rule in litigation, lest they incur the displeasure of the agency and suffer on that 

account. That understandable concern is present during the original proceedings when a defendant 

hoping to settle is presented with CFTC's non-negotiable "policy of the Commission not to accept 

any offer of settlement submitted by any respondent or defendant in an administrative or civil 

proceeding, if the settling respondent or defendant wishes to continue to deny the allegations of 

the complaint." Id. That fear is only heightened thereafter when the non-negotiable language of the 

consent order provides that if a defendant or respondent ever takes any action or makes or permits 

to be made ''any public statement denying. directly or indirectly, any allegation in the complaint 

or creating the impression that the complaint is without factual basis" or speaks in any ,vay that 

CfTC construes as a deniaL or gives the impression of a denial, the settlement can be vacated and 

CFTC can petition to restore adversarial proceedings against that defendant or respondent to an 

active docket. 

NCLA is an '"interested" party concerning the proposed amendment, see 5 U.S.C. 

§ 553(e), and petitions for amendment of the Gag Rule pursuant to 17 C.F.R. § 13.2. 
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ARGUMENT 

I. CFTC's GAG RllLE VIOLATES FIRST AMENDMENT FREEDOMS OF SPEECH Ar\U THE 

PRESS 

CFTC's Gag Rule violates the freedoms of speech and the press in several \Vays. 

A. The Gag Rule Is a Forbidden Prior Restraint 

1. Prior Restraints Are Forbidden 

Prior restraints on speech and publication "are the most serious and the least tolerable 

infringement on First Amendment rights." 1Veh. Press Ass 'n v. Stuart. 427 U.S. 539, 559 (1976). 

"A prior restraint ... has an immediate and irreversible sanction," '"[\vhile] a threat of criminal or 

civil sanctions after publication 'chills' speech. prior restraint 'freezes it"' and it is therefore 

presumptively impermissible. Id. at 559. An injunction against future expression issued because of 

prior acts is incompatible with the First Amendment. Gayety lheatres, Inc. v. City of 

!vliami. 719 F.2d 1550. 1551-52 (] Ith Cir. 1983). 

There arc ''two evils'' that \viii not be tolerated in such schemes. FiYIPBS. Inc. v. City(~( 

Dallas, 493 U.S. 215,225 (1990), holding mod{fied by City ofLillleton, Colo. v. Z.J. G{fts D-./, 

L. L. C., 541 U.S. 774 (2004 ). First, no system of prior restraint may place "'unbridled discretion 

in the hands of a government official or agency'" to determine v..:Jmt speech may be uttered. Id. at 

225 (quoting City ofLakewooc/ v. Plain Dealer Pub. Co., 486 U.S. 750, 757 (1988)). Second, '"a 

prior restraint that fails to place limits on the time within which the dccisionmakcr must issue the 

license is impermissible." id. at 226. The Gag Rule perpetrates both "evils." It gives unfettered 

discretion to CFTC to decide if the speech could be construed as a denial or giving the impression 

of a denial, and it has no time limits at all. 

A '·predetermined judicial determination restraining specified expression'' that is judicial 

in origin, that suppresses speech, punishable by contempt or other court sanction that seeks by 

judicial order to preclude a litigant from challenging its constitutionality, is unconstitutional. City 
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ofLakewuudv. Plain Dealer Pub. Co., 486 U.S. 750, 757 (1988). A "free society prefers to punish 

the few who abuse rights of speech after they break the law than to throttle them and all others 

beforehand." Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546,559 (1975): Bernard, 619 

F. 2d at 469. Such ''[p]rior restraints fall on speech vvith a brutality and a finality all their own. 

Even if they are ultimately lifted, they cause irremediable loss_ a loss in the immediacy, the impact 

of speech." Id. at 469 (quoting A. Bickel, The A1omlity o.f Consent 61 (1975)). 

2. The Gag Rule Is a Prior Restraint 

The Gag Rule unlawfully enacts a speech licensing scheme whereby a defendant is 

permanently forbidden from contesting all allegations in the Commission's complaint, regardless 

of their accuracy and regardless of the truth of the forbidden speech, on pains of reopened and 

renewed prosecution. The First Amendment docs not allow such a policy. 

First, the Gag Rule requires defendants to enter unlawful consent decrees to settle any case 

brought by the Commission. As a condition of settlement, the rule requires any defendant to agree 

to be forever barred from "denying the allegations in the complaint or order for proceedings." This 

language puts the defendant in the position of authorizing future judicial proceedings against him 

if he speaks-irrespective of the trnth of his utterance-a form of censorship that the Supreme 

Court held unconstitutional in Near,,. State o.fMinn. ex rel. Olson, 283 U.S. 697, 716 (1931). In 

Near, a publisher, because of past conduct, was subjected to active state intervention that controlled 

his future speech. Such state intervention is a prior restraint because it embodies ·'the essence of 

censorship.'' Id. at 713. The first Circuit similarly recently invalidated a judicially imposed order 

prohibiting future speech, even when past conduct suggested that future defamatory conduct was 

likely to continue. Sindi v. E!-A1oslimany, 896 F.3d 1, 21-22 (1st Cir. 2018). Simply put, the 

Constitution forbids the kind of censorship the Gag Rule enforces. 

That the defendant or respondent has "consented" to the ban on his future speech by 

entering into a consent decree does not make the practice lawful. In Crosby v. Bmdstreel Cu., 312 
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F.2d 483,485 (2d Cir. 1963), the court voided a consent order which bound a defendant from 

publishing matter about the plaintiff in the future. The Second Circuit held that such a prior 

restraint that prohibits a defendant by court order from publishing material in the future, even when 

entered on consent, is void: 

Id. 

Such an injunction, enforceable through the contempt power, constitutes a 
prior restraint by the United States against the publication of facts which the 
community has a right to knO\v and \vhich Dun & Bradstreet had and has 
the right to publish. The court was vvithout power to make such an order; 
that the parties may have agreed to it is immaterial. 

This constitutional infim1ity with gag orders \Vas recognized by Judge Rakoff review"ing 

an SEC Consent Order, who noted: "On its face_ the SEC's no-denial policy raises a potential First 

Amendment problem.'' S.E.C. v. Citigroup Glob. Markets Inc., 827 F. Supp. 2d 328, 333 11. 5 

(S.D.N.Y. 2011), vawted and remanded on other grounds, 752 F.3d 285 (2d Cir. 2014). Citing 

Croshy, 312 F.2d at 485, Judge Rakoff noted that law in the Second Circuit provides for reversing 

a consent settlement between two parties because the "injunction, enforceable through the 

contempt power, constitute[ dl a prior restraint by the United States against the publication of facts 

\Vhich the community has a right to knov-,_'' Id at 333 n.5. 

B. The Gag Rule Is a Content-Based Restriction on Speech 

1. The Gag Rule Mandates the Content of Speech 

Even if considered merely a post-publication restraint, the Gag Ruic is an unconstitutional 

content-based restriction. The gag order regulates the content of speech because it mandates views 

about the content of the complaint that led to the consent agreement and because it threatens 

penalties if a defendant creates even an impression of a forbidden view of the complaint. Such 

restrictions arc "presumptively invalid" and subject to the highest level of judicial scrutiny. R.A. V. 

v. City of St. Paul, Minn., 505 U.S. 377,382 (1992). Sorrell v. Jj\,f,.) Jfealth Inc., 564 U.S. 552 

(2011), held that "heightened judicial scrutiny is warranted" any time a ··content-based burden" is 
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placed "on protected expression." 564 U.S. at 565. As an example, under the '·Son of Sam" laws

which seek to prohibit criminals from profiting from accounts of their crimes-courts have held 

that the content of the publication may not be restrained. S'ee Simon & Schuster, Inc. v. Members 

of New York State Crime Victims Bd., 502 U.S. I 05, 118 ( 1991) ("The Son of Sam law establishes 

a financial disincentive to create or publish \Vorks with a particular content. To justify such 

differential treatment. 'the State must show that its regulation is necessary to serve a compelling 

state interest and is narrowly drawn to achieve that end."') (quoting Arkansas TYriters' Projecl v. 

Ragland. 481 U.S. 221,231 (1987)). 

If murderers arc free to publish books about their crimes and their prosecutions-as they 

must be in a free society-a fortiori, CFTC targets ought to be free to publish books and speak the 

truth about the enforcement proceedings brought against them. 

2. The Speech Ban Serves No Compelling Government Interest 

To pass constitutional muster, speech bans must be narrowly tailored and serve a 

compelling government interest by the least restrictive means. United States v. Playboy h'ntm 't 

Group, 529 U.S. 803, 813 (2000); Burk v. Augusta-Richmond County, 365 F.3d 1247, 1255 (11 th 

Cir. 2004). 

As noted above, the initial Gag Ruic was enacted in 1998 because "l"tJhc Commission docs 

not believe it would be appropriate for it to be making ... uncontested findings of violations if the 

pm1y against whom the findings and conclusions are to be entered is continuing to deny the alleged 

misconduct." Rules of Practice; Final Rules; Correction, 64 FR 30,902 (June 9, 1999) (Exhibit B); 

Rules of Practice; Proposed Amendments, 63 Fed. Reg. 16,453 (April 3, 1998); See also 17 C.F.R. 

§ Pt. 10, App. A (Exhibit A). SEC-s similar Gag Rule was enacted in 1972 "to avoid the perception 

that [the government] had entered into a settlement when there was not in fact a violation" of the 

securities lmvs. D. Rosenfeld. supra, p. 3 at 119-120. 
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The 2008 financial crisis gave rise "to a new concern that the public might believe that the 

agency \Vas acting collusively with wrongdoers and allowing them to escape serious punishment." 

Ibid 5 Judge Rak off memorably articulated this latter concern about agency collusion in Securities 

and Exchange Commission r. Bank of America Corporation, 653 F. Supp. 2d 507, 508-12 

(S.D.N.Y. 2009): 

The proposed Consent Judgment in this case suggests a rather cynical 
relationship between the parties: the S.E.C. gets to claim that it is exposing 
\.Vrongdoing on the part of the Bank or America in a high-profile merger; the 
Bank's management gets to claim that they have been coerced into an 
onerous settlement by overzealous regulators. And all this is done at the 
expense, not only of the shareholders, but also of the truth. 

Neither policy justification for the enactment or enforcement of the rule is a legitimate basis 

for exacting silence from CFTC targets, let alone a compelling one. Whether CFTC is being 

overaggressive in its charges or is underenforeing the laws while colluding with its targets at 

taxpayer expense, purchasing settlements at the price of eternal silence from defendants ill-serves 

public understanding of the agency and its workings. 

In fact, it is hard to imagine a policy better designed to suppress truth about these important 

matters than the Gag Rule. Securities law professor John Coffee describes these consent 

settlements as an "artifacf': Financial regulatory agencies are "premised on the idea that sunlight 

is the best disinfectant, and a nontransparent settlement harms the [agency]'s reputation." Z. 

Goldfarb, SEC may reqidre more details uf wrongdoing to be disclosed in settlements, WASH. 

POST. Apr. l. 20 I 0. 

5 Indeed, Judge Jed Rakoffs inOucntial critiques of the Ruic have consistently echoed both concerns. His refusal to 
approve a consent judgment in one case in pmt because it contained no admissions of wrongdoing and therefore did 
not get to the "truth,"' expressed concerns about the public perception of letting defendants off lightly, or even SEC 
collusion. SEC v. Bank ofA.m. Cmp., 653 F. Supp. 2d 507. 512 (S.D.N.Y 2009). At the same time, fodgc Rakoffhas 
acknowledged that SEC was also likely bringing actions that lacked merit: --Another possibility ... is that no fraud was 
committed. This possibility should not be discounted." Hon. Jed S. Rakoff, ''Why Have No High-Level Executives 
Heen Prosecuted in Connection with the Financial Crisis'!'" SPEECH. in Corporate Crime Reporter. (Nov. 12, 2013). 
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If CFTC in 1998 was obtaining settlements when there had been no violation of the 

securities laws, ii is important.for the American public lo know that. By the same token, ifCFTC 

is letting powerful defendants off lightly, or even entering into collusive deals. if is equally 

imporlant to shed lighl on !hose practices. The government is institutionally highly unlikely to 

admit to either practice. Silencing the only other parties to the arrangements v,:ith a government 

enforced muzzle allows the government to act \vith impunity. 

The government has no compelling interest in suppressing speech or suppressmg 

complaints about government regulation and enforcement. The fact that CFTC .1yste11wtical!y 

imposes gag orders as a condition of all or nearly all its settlements is profoundly dangerous. Such 

a practice prevents the public, Congress, courts and policymakers from learning the specifics of 

how Cf TC conducts its enforcement actions. Shielding such an important exercise of government 

power from oversight and scrutiny prevents lmvmakers from knowing when to rein in or unleash 

CFTC authority and engage in course correction. 

I3y systematically silencing a!I defendants, the Gag Rule insulates CFTC from criticism by 

the very people best placed and motivated to expose wrongdoing. over-aggressive prosecutions 

and/or flawed enforcement policies or practices. Such a restriction •·operates to insulate ... 

[government lav-isJ from constitutional scrutiny and ... other legal challenges, a condition 

implicating central First Amendment concerns.'' Legal ,)'ervices v. Velazquez, 531 U.S. 533, 547 

(2001 ). 

In Overbey r. 1\Iayor and City ( 'ounci/ (?{ Baltimore, No. 17-244, (July 11, 2019), the Fourth 

Circuit recently held that the City of Baltimore's settlement policy that required a gag order "was 

contrary to the public's well-established first Amendment interest in ·uninhibited, robust, and 

wide-open' debate on 'public issues,"' slip op. at 12, that the settling party's First Amendment 

rights were unwaivable and that the gag order \Vas "unenforceable and void.'' Slip op. at 8. 
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Furthermore, the interests protected by the First Amendment are not only the right of the 

speaker to free expression, but also the right of those hearing him to receive infomrntion unfettered 

by any government constraints. As one court stated, '"these settlements do not always take 

adequate account of another interest ordinarily at stake as well: that of the public and its interest in 

knowing the truth in matters of major public concern." U.S'. Securities and Effhange Comm 'n v. 

CR Intrinsic Investors, 939 F. Supp. 2d. 431,443 (S.D.N.Y. 2013) (Marrero, J.). In a2017 article, 

Judge Rakoff repeated these concerns: A complaint "which largely consists of unproven 

allegations" suggests that '•very serious misconduct is being alleged [and]. .. [t]he public ... has an 

obvious interest in knowing whether such serious allegations made by a government agency are 

true or untrue." That m1icle argues that the "predominance'' of the rule utilized by both the SEC 

and CFTC that this petition seeks to amend, 

in addition to impeding transparency and accountability-also means that 
v,,-rnngly accused parties are incentivized not to prove their innocence if they 
can get a cheap settlement without admitting anything. By the same token, 
the SEC can avoid having to litigate questionable cases by the simple 
expedient of offering a cheap settlement. And to make matters worse, the 
SEC hides the flimsiness of such cases from the public by imposing a ·'gag" 
order that prohibits the settling defendants from contesting the SEC-s 
allegations in the media. 

I-Ion . .led S. Rakoff, AGAINST: Neither admit nor deny, Compliance Week. Sept. 6.2017. 

3. The Gag Rule Is Anything but the Least Restrictive Means 

The Gag Rule's sweeping and perpetual speech restriction is far from the least restrictive 

means of achieving any compelling interest the government may claim. If CFTC believes specific 

allegations of the complaint or order should be admitted by the defendant, those specific 

admissions. with the opportunity provided to defendants to truthfully qualify them, can always be 

negotiated as pm1 of the settlement. As a practical matter, a defendant proclaiming innocence after 

paying a significant monetary sanction is unlikely to be deemed credible by anyone; the severe 

industry bans, harsh fines and other penalties imposed by CFTC carry heavy deterrence value and 
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already \Vork to discredit defendants. Furthennore, if, after settling with CFTC, a defendant can 

show that some or all of the claims brought against him were excessive, or based on legally dubious 

theories, or simply were not true, that defendant should be free to speak-and the public to learn 

about it--without the defendant risking renewed prosecution. If a settling party asserts his 

innocence untruthfully, CFTC need only issue a press release to the contrary, a remedy far 

preferable and less restrictive than the lifetime ban on the defendant's speech procured under the 

government's boot and enforced by the threat ofrenewed prosecution. 

As the Second Circuit acknowledged, neither-admit-nor-deny settlements arc not about 

truth, but "are primarily about pragmatism." Citigroup, 752 F. 3d. at 296. Given these obvious 

and judicially ackno\vledged concerns, a gag order permits an agency that may have overreached 

or undercharged to do so with impunity-such that no one \vill be the wiser. There is no possible 

public interest served by silence on such questions. The relative guilt or innocence of persons 

prosecuted by government ofTicials requires the utmost transparency and vigilant and enduring 

scrutiny. 

These policy concerns are especially vital, \Vhere, as here, one of the parties to the contract 

is a government agency acting not under a law of Congress but under a rule written and enacted 

by unelected bureaucrats shielding their own activity from public view. 

The Gag Rule is unlimited in time and restricts speech based on its content. It serves no 

compelling government interest. rt conflicts with the important public interest in transparency and 

agency oversight. And it does all of these things by the most restrictive, unnecessary, and 

unconstitutional means. 

"If the First Amendment means anything, it means that regulating speech must be a last

not first-res011. Thompson v. Weslern Slates .Med Cir., 535 U.S. 357, 373 (2002). CFTC can 

offer no compelling-or even defensible-state interest in silencing the targets of its 

administrative proceedings. The First Amendment's core concern with government transparency 
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and the free flo\v of information about how our government works argues entirely against any mies 

restraining speech in this context. Thus, both settled constitutional principles and fundamental 

policy interests forbid gag orders. 

C. The Gag Ruic Prohibits Truthful Speech 

The Ruic is also unconstitutional because it forbids trne speech just the same as it docs false 

speech. The CFTC's Gag Rule ends with a provision that "lifts" the gag order-and its substantive 

commands about admissions and denials: 

provided, however, that nothing in this provision shall affect the settling respondent's or 
defendant's ---

i. Testimonial obligation, or 

ii. Right to take legal positions in other proceedings to which the Commission is not a party. 

17 C.F.R. Appendix A to Part 10 (Exhibit A to this Petition.) 

CFTC's "lift" of the speech ban in its consent decrees for later testimonial or other legal 

proceedings is a tacit concession that the gag order must contain an exception where it conflicts 

\Vith a defendant's obligation to speak the truth under oath. This telling exception is fatal to any 

defense of the Gag Rule by the Commission because it concedes that defendants' obligations to 

tell the truth under oath may be at odds with CfTCs "You must admit all allegations; you may 

deny nothing" diktat. This exception would not be necessary unless CFTC knows that the gag 

policy otherwise leads to false impressions or even perjury. The 1999 enacting publication 

expressly admits this: "Appendix A effectively requires an agreement by a settling respondent or 

defendant not to give testimony in a Commission proceeding that would tend to deny any allegation 

in the complaint or create an impression that the complaint lacks a factual basis. This restriction 

has the potential to conflict with the legal obligation of a respondent or defendant to testify 

truthfully." See Exhibit B to this Petition. 
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CFTC's self-favoring exemption from the exception-"in which the Commission is not a 

party"-also disturbingly places CFTC's thumb on the scales of justice in any subsequent 

proceeding in which the Commission is a party. 

The Gag Ruic itself creates the false impression that every fact in the complaint or order is 

accurate. when that is seldom, if ever, the case. Complaints, as noted by Judge RakofC consist 

"largely ... of unproven allegations." Rakoft~ AGAINST: Neither admit nor deny, Compliance 

Week, supra, p. I. Thus. CFTC's original justification for the Gag Rule argues against having a 

rule that gives the false impression that the complaint is completely true. 

This ·'lift" of the ban in testimonial situations appears to be a strategic exception designed 

to avoid a gag order's coming to the attention of a judge in subsequent judicial proceedings \Vho 

might well invalidate such a disturbing and unconstitutional speech ban unheard ofin normal state 

or federal judicial settlements or consent decrees. 

In any event, this exception is much too parsimonious. The government does not get to 

decide 1rhen defendants may speak the truth by carving out a caveat calculated to shield the ban 

from scrutiny in subsequent judicial or testimonial proceedings while otherwise silencing 

defendants for life. The statement of the proposition suffices to expose its rav.' unconstitutionality. 

D. The Gag Rule Silences Defendants in Perpctuit)-· 

The Gag Rule never expires. The ban is longer even than a criminal sentence would be for 

the charged violation. The Gag Rule requires a defendant to enter a consent decree that prevents 

speech forever cmd without end-a perpetual restriction that cannot be justified under any 

constitutional precedent. See FH1/PBS, Inc., 493 U.S. at 226-7. 

E. The Gag Ruic Is an Unconstitutional Condition 

In Legal Serl'ices v. Velazquez, 531 U.S. 533 (2001), the Supreme Cowt held that Congress 

could not condition aid to public defenders to prohibit them from giving advice or making 

arguments about the lawfulness or constitutionality of welfare laws. Velazquez ruled that Congress 
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is not permitted to restrict the expression of attorneys in courts, as this would be an unconstitutional 

"distortlionJ of the legal system." Id at 543-44. Likewise, CFTC cannot condition a citizen"s 

ability to settle with the government upon the surrender of his First Amendment rights with respect 

to the prosecution. 

Koontz v. St. Johns River Water lvfanagement Dist .. 570 U.S. 595 (2013) similarly held that 

"the government may not deny a benefit to a person because he exercises a constitutional 

right." See also Rutan r. Republican Party oflll., 497 U.S. 62, 78 ( l 990); Frost & Frost Trucking 

Co. v. Railroad Comm'n ofCal.,271 U.S. 583, 592-593 (1926)(invalidating regulation that 

required the petitioner to give up a constitutional right "as a condition precedent to the enjoyment 

of a privilege''); Southern Pac{fic Co. v. Denton, 146 U.S. 202, 207 (1892) (imalidating statute 

"requiring the corporation, as a condition precedent to obtaining a permit to do business within the 

State_ to sunemler a right and privilege secured to it by the Constitution"). In Perry v. 

Sindermann, 408 U.S. 593 (1972). for example, the Court held that a public college would violate 

a professor's freedom of speech if it declined to renew his contract because he was an outspoken 

critic of the college's administration. Accord Pickering v. Board (~/'Ed., 391 U.S. 563 (1968). In 

Board oj"trustees Leland Stw?fhrd.fr. Unfr. I'. Sullil'{ln, 773 F. Supp. 472 (D.D.C. 1991), the comi 

held that government withdrawal of a contract for a refusal to agree to confidentiality and prior 

govemrnental approval to publish was unconstitutional. As the Koontz court stated, these "cases 

reflect an overarching principle, known as the unconstitutional conditions doctrine, that vindicates 

the Constitution's enumerated rights by preventing the government from coercing people into 

giving them up." Moreover, 

regardless of whether the government ultimately succeeds in pressuring 
someone into forfeiting a constitutional right, the unconstitutional 
conditions doctrine forbids burdening the Constitution's enumerated rights 
by coercively withholding benefits from those who exercise them. 

Koontz, 570 U.S. at 606. 

19 



CFTC gag orders require an agreement to not question the merits of the prosecution as a 

condition precedent to settlement. Further, they impose reopened prosecution as a penalty if a 

defendant subsequently speaks about his prosecution in a manner that CFTC construes as "creating, 

or tending to create, the impression that the complaint or the order is without a factual basis." 17 

C.F.R. § Pt. 10, App. A. Both "conditions'' arc impermissible. The unconstitutional conditions 

doctrine applies regardless of whether the ·'condition" is a condition precedent or a condition 

subsequent to the settlement-both o[ which are presented by the unusual terms of CFTC gag 

orders, which coercively control defendants' speech in the making of the settlement and forever 

thereafter. 6 And as in Velazquez, the gag orders thus simultaneously abridge a defendant's freedom 

of speech and distort the legal system by cutting off an avenue of redress against agency abuses. 

Nor docs it make a difference that the government could have refused to settle at all with 

the CFTC target. Virtually all unconstitutional conditions cases involve an optional governmental 

action of some kind. See, e.g. Perry, 408 U.S. 593 (non-tenured public employment). As Koontz 

holds, '·we have repeatedly rejected the argument that if the government need not confer a benefit 

at all, it can \Vithhold the benefit because someone refuses to give up constitutional 

rights.'' E.g., United States v. American LihrmJ" Assn., Inc., 539 U.S. 194, 210 (2003) ('·[T]he 

government may not deny a benefit to a person on a basis that infringes his constitutionally 

protected ... freedom of speech even if"he has no cnli!lement to that benefit." (emphasis added and 

6 The Supreme Court's "unconstillltiona! conditions cases have long refused to attach significance to the distinction 
between conditions precedent and conditions subsequent. See Frost & Fros/ TruckinK Co. v. Railroad Comm 'n of Cal., 
171 U.S. 583. 592-593 (1926) (invalidating regulation that required the petitioner to give up a constitutional right 
"upon the condition that it strip itself of ... protection given it by the Federal Constitution"); So11thern Pacific Co. v. 
Denton, 146 U.S. 202, 207 (1892) (invalidating statute .. requiring the corporation, as a condition precedent to 
obtaining a permit to do business within the State, to surrender a right and privilege secured to it by the Constitution .. )_ 
See also Town of Ffmrer !i101111dv_ Stafford Estates L. f'., 135 S.W.3d 620,639 (Texas 2004) ("The government cannot 
sidestep constitutional protections merely by rephrasing its decision from 'only iC to 'not unless'."). Koont::, at 607. 
The Koon/:; court held that to do so "would effectively render No/fan and Dolan a dead letter .. [als in other 
unconstitutional conditions cases in which someone refuses to cede a constitutional right in the face of coercive 
pressure, the impermissible denial ofa governmental benefit i~ a constitutionally cogni7able injury." Koon/::., at 607. 
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internal quotation marks omitted)); Wieman v. Updegraff, 344 U.S. 183, 191 (1952) (explaining in 

unconstitutional conditions case that to focus on "the facile generalization that there is no 

constitutionally protected right to public employment is to obscure the issue.") Even if CFTC 

vmuld have been entirely vvithin its rights in refusing to settle, that greater authority does not imply 

a "lesser" power to condition the settlement upon defendant's forfeiture of his constitutional rights. 

See Nol/an v. Cal{fornia Coastal Commission, 483 U.S. 825. 836-837 (1987). Just as Congress 

cannot condition its funding "lest the First Amendment be reduced to a simple semantic exercise," 

Velazquez at 547, CFTC cannot condition the benefit of a conclusively settled case on eternal 

silence by those it prosecutes about the merits of the case. 

II. THE GAG RULE VIOLATES DLIE PROCESS 

A. The Gag Rule Is Unconstitutionally Vague 

The Gag Rule is also unconstitutionally vague. It forces those who "enter into consents to 

agree not to take any action or to make or cause to be made any public statement denying, directly 

or indirectly, any allegation in the complaint or creating the impression that the complaint is 

without factual basis'·-a formulation that leaves a party speechless \vith respect to his prosecution 

and a reader unable to define any discernible limits in advance on what is prohibited. Such a broad. 

all-encompassing and impressionistic prohibition fails to provide clear notice of what speech is 

forbidden or to mticulate any limits on the reach of the speech ban. A settling defendant had better 

stay mum altogether. rather than navigate at his peril \vhat he can say about his mvn prosecution 

under the tenns of the gag order. In Connally v. General Const,·_ Co., 269 U.S. 385,391 (1926), 

the Supreme Comi recognized that a penal law "must be sufficiently explicit to inform those who 

are subject to it \vhat conduct ... \Vill render them liable to its penalties ... a statute \Vhich either 

forbids or requires the doing of an act in terms so vague that men of common intelligence must 

necessarily guess at [the lmv's] meaning and differ as to its application, violates the first essential 

of due process oflaw." 
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"A fundamental principle in our legal system is that laws \Vhich regulate persons or entities 

must give fair notice of conduct that is forbidden or required." FCC v. Fox Television Stations, 

inc., 567 U.S. 239,253 (2012) (citing Conna!lyv. General Constr. Co., 269 U.S. 385,391 (1926)). 

Rules that are ''impermissibly vague'' must be '•invalidat[ed]" for failing to satisfy this 

"requirement of clarityL.J'' Id And "[\v]hen speech is involved," it is particularly important "to 

ensure that ambiguity does not chill protected speech.'' Id. at 253-254. The Gag Rule has no 

limiting principle. The rule forbids a ddendant from even creating "an impression that a decree is 

being entered or a sanction imposed, when the conduct alleged did not, in fact, occur.'' 17 C.F.R. 

§ Pt. 10, App. A. This wording places unlimited discretion in the hands of the Commission to 

decide \vhat future speech is and is not permissible. 

Persons who settle with CFTC should not be required to guess at the Rule's scope. "It is 

one thing to expect regulated parties to conform their conduct to an agency's interpretations once 

the agency announces them; it is quite another to require regulated parties to divine the agency's 

interpretations in advance or else be held liable" when the agency interprets it "for the first time in 

an enforcement proceeding and demands deference.'· Christopher v. SmithK!ine Beecham Corp., 

567 lJ.S. l42, 158-59 (2012); see also U11ity08 , •. FrX', 596 F.3d 861,865 (D.C. Cir. 2010) ("Our 

reluctance to require parties to subject themselves to enforcement proceedings to challenge agency 

positions is at its peak where, as here, First Amendment rights are implicated and arguably chilled 

by a 'credible threat of prosecution."'); see also Bro1rn v. Entm 't A1erclwnls Ass 'n. 564 U.S. 786, 

807 (2011) (Alita, J., concurring) ("Vague laws force potential speakers to steer far wider of the 

unlawful zone ... than if the boundaries of the forbidden areas \Vere clearly marked.'') ( quotation 

marks omitted). 

Given the breadth and lack of clarity as to the Rule's scope and the attendant chill of First 

Amendment activity, the Rule is unconstitutionally vague. 
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B. The Gag Rule Is Void as Against Public Policy 

Consent decrees agreed upon by the parties as a compromise to litigation are treated by 

comis as contracts for enforcement purposes, Segar r. A1ukasey, 508 F.3d 16, 21-22 (D.C. Cir. 

2007), and accordingly "reliance upon certain aids to construction is proper, as with any other 

contract." Id. (citing United Stutes v. ITT Cont'! Baking Co., 420 U.S. 223, 238 (1975)). See 

general~y James Valvo, The CF1C and SEC Are Demanding Unconstitutional Speech Bans in 

Their S'ett!eme11t Agreements, Nmrc1-: &. CoM\HCl\T, A Blog from Yale J. Reg. and ABA Sec. of 

Adrnin. Law & Regulatory Practice, Dec. 4, 2017. When construing and enforcing contracts, 

courts \Vill not enforce contractual provisions that arc void because they violate public policy. 

Fomby-Denson v. Dep'l of the Army, 247 F.3d 1366, 1377-78 (Fed. Cir. 2001) (Settlement 

agreement cannot silence defendant from making a truthful report about plaintiff to authorities.) 

Courts routinely disfavor unlimited waivers of rights in contracts, for example, refusing to enforce 

non-compete clauses as unreasonable and unenforceable if they do not contain a time limit. See, 

e.g., /Jirnrsified Fastening S'.vs., Inc. l'. Rogge, 786 F. Supp. 1486, 1492 (N.D. Iowa 1991) ("The 

failure to limit the time period and geographical restriction essentially make the [non-compete] 

contract one imposing a restrictive covenant of unlimited time and space. Such an unlimited 

covenant is clearly unreasonable and unenforceable.") 

Further, the '\;onsent" at issue here is procured by force in the inducement (it is a non

negotiable condition of settlement) and by force in the enforcement (via a threatened renewed 

prosecution when CFTC decides it can "vitiate" the settlement). Consequently, the purported 

consent is a fiction. 

CFTC gag orders forbid all speech, even truthful speech by a settling defendant about the 

merits of his prosecution, and they are unlimited in time. They accordingly violate public policy 

and are unenforceable and invalid. Accord Overbey, supra, slip op at 8. (4th Cir. 2019). 
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Ill. THE GAG RULE VIOLATES THE FIRST AI\IEND\IE!\T RIGHT TO PETITION 

The First Amendment provides that ··Congress shall make no law ... abridging ... the right 

of the people ... to petition the Government for a redress of grievances.'" U.S. Const. amend. L 

Its protections include the right of petition by defendants or corporations "with respect to the 

passage and enforcement of laws." Eastern R. Presidents Conference v. Noerr Motor Freight, inc., 

365 U.S. 127, 138 ( 1961 ). The First Amendment 'was fashioned to assure unfettered interchange 

of ideas for the bringing about of political and social changes desired by the people.,,. N. Y. Times 

Co. v. Sullimn, 376 U.S. 254,269 (1964) (quoting Roth v. United Stales, 354 U.S. 476 (1957)). 

The Gag Rule offends our "profound national commitment to the principle that debate on public 

issues should be uninhibited, robust, and wide-open:' Snyder v. Phelps, 562 U.S. 443,452 (2011) 

(quotation marks omitted). 

The CFTC rule restraining speech which NCLA seeks to amend prohibits targets of an 

agency enforcement action who settle from ever questioning the merits of the prosecution against 

them. But history is replete ,vith compelling accounts of proseculorial abuse of power, including 

prosecutors who deny their targets access to exculpatory evidence, ,vho engage in misconduct, 

sharp practice or intimidation tactics that can and have brought defendants or respondents to their 

knees. The prospect of potentially ruinous costs, crippling time demands, and collateral damage 

mean that even innocent people may find settling with the government preferable to hazarding a 

full-fledged prosecution. Consent agreements may well represent either CfTC"s failure to make 

a case when put to its burden of proof or a settling target's guilt-or some combination thereof. 

Any person who waves the white flag to end the process should not be forever silenced on the 

topic of his prosecution---mos/ e:,,pecially not by !he proserntor_l 

"Speech on matters of public concern is at the heart of the First Amendmenfs protection. 

Snyder, at 451-52 ( quotation marks omitted). "That is because speech concerning public affairs is 

more than self-expression; it is the essence of self-government." Id. at 452. Thus, "speech on 
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public issues occupies the highest rung of the hierarchy of First Amendment values and is entitled 

to special protection." Id. 

\Vhcn prosecutors abuse their considerable powers beyond lmvful and/or ethical bounds, 

their targets should be free to tell that story and petition appropriate government bodies for change. 

When agencies regulate through enforcement. guidance or other legislatively unauthorized means, 

the persons affected should never be silenced by the regulator. Whether the standards of conduct 

governing Americans should be set prospectively by lmvmakers or retroactively by bureaucrats is 

a matter of sc!f-evident public concern. There are no better \Vitncsscs to testify before a legislative 

body and no better public advocates than the targets of regulatory (or prosccutorial) overreach. A 

healthy democratic republic should encourage such self-examination. A constitutional democratic 

republic requires it. 

At bottom, the Gag Rule stifles informed public debate on these matters. It requires 

defendants to choose between surrendering their constitutional rights to speak freely and petition 

the government on the one hand and facing the potentially ruinous costs and risks of forgoing 

settlement with the Commission and contesting the proceedings to the bitter end on the other. 

Under the Ruic, the only way for a defendant to settle an enforcement proceeding is to surrender 

forever his future First Amendment rights of speech and petition with respect to the government's 

prosecution of him. Thankfully, our Constitution does not permit that baleful bargain. 

IV. CFTC LACKED STATUTORY ALTHORIT\' TO ISSl!E THE GAG Rl!LE 

Quite apart from the constitutional objections discussed thus far, CFiT issued the Gag Ruic 

without statutory authoriL.ation. It is therefore unlav,fol under the Administrative Procedure Act. 

A. Legal Background 

No agency has any inherent power to make law. Article 1, § 1 of the U.S. Constitution vests 

··ra11! legislative powers'· in the Congress, and "the la,vmaking function belongs to Congress ... and 

may not be conveyed to another branch or entity.'" Loving v. United States, 517 U.S. 748, 758 ( I 996). 
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This is a constitutional barrier to an exercise of legislative power by an agency. Further, "an agency 

literally has no power to act ... unless and until Congress confers power upon it.'' Louisiana Puh. Serv. 

Comm 'n v. FCC. 476 lJ.S. 355,374 ( 1986). Thus, even if an independent agency could constitutionally 

exercise the legislative power to write a Gag Rule, it cannot purport to bind anyone without 

congressional authorization, which is utterly lacking here. 

B. None of the Statutes Cited by CFTC Gave It Authority to Issue the Gag Rule 

The 1999 Federal Register entry announcing the enactment of this rule, claimed authority 

deriving from Pub. L. 93-463, sec. 10l(a)(ll), 88 Stat. 1391 and 7 U.S.C. 4a(i). 7 But those 

regulatory sections --··each oh.vhichjust empowers the agency to make internal housekeeping rules 

for its own administration· provide no authority whatsoever for agencies to impose a Gag Rule 

that binds third parties brought before them who decide to settle judicial or administrative 

proceedings. None of the statutes under which CFTC purported to act gave it authority to issue 

the Gag Ruic. Further, CFTC's pronouncement in its enacting publication that '·[b]ecause 

Appendix A constitutes a statement of agency policy, the Commission finds that there is no need 

to provide the public with an opportunity to submit comments before implementing the above 

changes ... the Commission has determined to make the changes to Appendix A effective 

immediately upon publication" is no more than a self-serving statement to justify an emboldened 

and secretive agency's quest to silence those it regulates through settlements. See Exhibit B. 

Congress has not given CFTC-or anyone else, for that matter-any authority to impose 

additional restrictions on the constitutional rights of persons they prosecute. either in court or 

administratively. Nor is this surprising, as the First Amendment and the unconstitutional 

conditions doctrine would forbid it. 

7 Section 11 of the Act to Amend the Commodity Exchange Act of 1974 grants the Commission special powers •·to 
promulgate sucli rules and regulations as it deems necessary to govern the operating procedures and conduct of the 
business of the Commission.·· 
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C. CFTC Circumvented the AP A's Requirement for Notice and Comment 

A Gag Ruic, binding upon parties brought before CFTC in ·'any civil lawsuit brought by it 

or in any administrative proceeding of an accusatory nature" is anything but a rule that "relates 

only to rules of agency organization, procedure and practice." An agency's ad hoc promulgation 

of a self-protective rule by which CFTC not only seeks to bind private pa11ies with the force of 

law, but to silence them on the topic of their prosecution is a wholly illegitimate exercise of 

government pmver. 

Not only does a fair reading of the authorizing statutes reveal that a Gag Rule binding upon 

third parties whom CFTC prosecutes does not possibly fall within their purvie"v, but the APA 

would have required notice and comment with respect to CFTC's enactment of any such binding 

rule. CFTC's disingenuous assertion that publication, notice and comment were not required only 

strengthens the case for immediate amendment of the rule. 

Given the "stinging criticism" of gag rules that has emerged in courts from federal judges 

and in law journals--see D. Rosenfeld, supra. p. 3 at 114 ---it is fair to assume that a proposed rule 

giving the agency power to gag its targets as to ho\v regulations have been enforced against them 

\vould attract vigorous negative comments if published for notice and comment. We have no 

record of such public objection here because CfTC chose to view this as a ''housekeeping rule'' 

that could bypass APA requirements. 

The Gag Rule sets forth a policy that potentially binds anyone brought before the agency 

who makes the difficult decision to settle the case against them. Rules that bind persons outside 

the agency arc not '·housekeeping" rules. They require notice and comment and violate the APA 

when they are promulgated without it. In this instance, they also exceed any power Congress 

granted to CfTC in enabling statutes. Thus, in addition to the Gag Rule's fatal constitutional 

infirmities, it also is unlawful because it \Vas made \Vithout statutory authority. 
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V. THE GAG RL'LE ls BAD PUBLIC POLICY 

A. The Rule Suppresses Information Critical to Agency Oversight 

Defendants \vho enter into plea deals with the Department of Justice are free to criticize 

any aspect of their prosecution, \vhich is as it should be. Other federal agencies permit defendants 

to outright deny the govenm1ent's allegations upon se11lement.8 

Not so with CFTC. The CFTC Gag Rule not only infringes defendants' First Amendment 

rights, but also shields agencies such as CFTC from public oversight and scrutiny. A defendant 

charged by an agency may be the single best informed and most well-situated critic of how the 

agency uses--or abuses-its power. For an agency-not Congress, but an agency-to enact a rule 

that ensures that anyone who settles an enforcement action ·will be permanently unable to speak 

about the process. means that administrative agencies can immunize themselves from criticism and 

scrutiny of their actions and render their uses of power ·'unaccountable" in a way a real Article III 

corn1 would never be allowed to do. The Department of Justice does not presume to be able to 

issue such broad prior restraints on speech in its consent decrees and settlements. It is 

presumptuous and lawless for an independent agency to anogate such po,vers through rulemaking. 

Article lfI court orders do not require wholesale silence with respect to every allegation of 

the complaint. No self-respecting U.S. Attorney would dare to insc11 such a proposed gag order 

into his settlement agreement. Nor has Congress enacted a gag order statute empowering U.S. 

Attorneys to request such orders. If Congress should ever try. it would run head-on into the First 

Amendment's prohibition that ·'Congress shall make no lav,' ... abridging the freedom of speech." 

8 For example, see In the Aialler afFacebuuk, Im:., U.S. Federal Trade Comm'n Docket No. C-4365 (July 27, 2012; 
U.S. v. !Jank of America Corp., el al., No. 120361 (D.D.C. Apr.4.2012) (Depaitment of Justice); /11 the Mauer of 
Morgan Stanley, Docket No. 12-015-8-IIC (April 2, 20!2); US r. American Electric f'uwer Serr. Corp., C.A. No. 
C:Z-99-1250 (S.D. Ohio Oct. 9, 2007) (Environmental Protection Agency); F.D.I.C. l'. Ki!li11ger el al., Docket No. 
2: l 1-cv-00459-MJI', cited in G. Matsko, SEC '"Gag Orders": Does Sell ling in Silence Advance the Public Interest.?. 
Washington Legal foundation Legal Backgrounder, Vol. 29 No. 6, March 28, 2014. See also DOJ Release, Tennessee 
Fraud Se11fe111ellf A.111101111ced (July 13, 2011) (settling a civil fraud case for $220K where a defendant 'does not admit 
liability in the settlement') cited in Reckler & Denton, Undersland111g Recenl Changes lo the SEC 's "1\/either Admit 
1Vor Deny" Settle111e11t J'o!ic_l', Corporate Governance Advisor, Vol. 20, No.2(2012). 
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See, e.g, Nat'! Ass '11 ofAffrs. v. SEC, 800 F. 3d 518,522 (D.C. Cir.2015). Agencies do not possess 

legislative po\.vers denied by the Constitution to Congress. 

The Gag Rule amounts to a permanent bar on all future speech by defendants or 

respondents with the temerity to call into question government enforcement actions against them. 

If a defendant or respondent publicly asserts something the government disagrees with, CFTC is 

free to issue its own statement, and the public can sort out the truth in the free marketplace of ideas. 

The government should never be in the business of silencing anyone, particularly persons against 

whom it has already brought the formidable powers of the state to bear. 

One commentator has noted that such gag rules allow CFTC and SEC to pursue \.Vcak cases 

without public scrutiny of the practice: the agencies '''pushlJ the envelope at times, advancing 

aggressive and novel legal theories and versions of the facts that, if fully litigated, might not 

succeed."' G. Matsko, n. 5 above.9 Matsko also notes that although the "speech restrictions affect 

all civil enforcement defendants, they have an especially acute impact on smaller businesses and 

individuals who may not have the resources for a prolonged, expensive defense, and thus may have 

to forgo the fight even when frailties in the case might otherwise offer them a viable avenue of 

defense.'' Id. This insight that the rule falls harder on individuals was confirmed by an empirical 

study of settlements entered after SEC announced its policy in 2013 that it \Votild require 

admissions to further public accountability. The data showed that settlements with admissions 

remained low, and \vhilc some admissions were secured in high-profile cases, nearly half of the 

admissions were in cases with lo\\' or no monetary sanctions. V. Winship and Jennifer K. 

RobbennolL Admitting Wrongdoing to the SEC: An Empirical 5)/udy of Admissions in SEC 

Settlements 2011-2017, Corporate Civil Liability, Deterrence, Enforcement, Enforcement Policy, 

Sanctions, Securities and Exchange Commission (SEC), Securities Fraud, (NYU, Oct. 24_ 2017). 

9 See S. Lynch & A. Viswanatha, J-Veak trial witnesses hinder a more aggressive SIX~, Reuters, March 10, 2014 (SEC 
success rate al trial has declined lo 58% and SEC explains that the pursuit of challenging case~ was a factor.) 
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A second comprehensive empirical study found the inconsistent application of SEC's 

admissions policy to be "troubling," remarking that the "lack of clear standards, consistency, and 

transparency has undermined the fairness and effectiveness of the policy and has bred cynicism 

that the SEC may be using the threat of a required admission to extract higher penalties in 

settlements." D. Rosenfeld, supra, p. 3 at 117-18. That article sets forth examples where the SEC 

secured admissions from some defendants, whereas "perpetrators of L aJ far more egregious scheme 

were allowed to settle ... on a no-admit/no-deny basis." Id at 155-57. The author, a former SEC 

lawyer, concluded that if such inconsistency and lack of transparency continue, '"the policy should 

be reconsidered or abandoned altogether." Id. at 118. Yet another observer has noted that SEC's 

new insistence on admissions has led to situations \.vhere settling with the SEC could be worse 

than losing at trial, D. Fisher, Why Settling With 7he SfX' Can Be Worse 1han Losing At Trfril, 

Forbes.com, Jan. 29, 2014, which no doubt helps explain why the post-2013 SEC policy of 

requiring admissions has proven such a practical and conceptual failure. 

Consider a situation where a defendant may be able to secure a favorable settlement 

because a government witness had perjured himself or the prosecution was otherwise based on 

compromised evidence. That defendant should be able to freely call the tainted prosecution to 

public attention, to ask why CFTC didn't ferret out the perjury itself prior to bringing the 

prosecution. or question how the agency is selecting the cases it prosecutes. As it now stands, 

defendants who operate under the CFTC Gag Rule can only buy peace with their enforced silence. 

Regulation by enforcement action -----rather than statutory authority------is a recognized aspect 

of administrative agency abuse of power. One SEC Commissioner bas described its particularly 

pernicious reach in the context of settled enforcement actions: 

The practice of attempting to stretch the law is a particular concern when it 
occurs in settled enforcement actions. Often, given the time and costs of 
enforcement investigations, it is easier for a private party just to settle than 
to litigate a matter. The private party likely is motivated by its O\Vn 

circumstances, rather than concern about whether the SEC is creating new 
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legal precedent. However, the decision made by that party about whether 
to accede to SEC's proposed order can have far-reaching 
effects. Settlements-whether appropriately or not-become precedent for 
future enforcement actions and are cited within and outside the Commission 
as a purported basis for the state of the law. Quite simply, a settlement 
negotiated by someone desperate to end an investigation that is disrupting 
or destroying her life should not form the basis on which the law applicable 
to others is based. 

SEC Commissioner I fester M. Peirce, The Why Behind the /Ila, Remarks at the 50th Annual Rocky 

Mountain Securities Conference, May 11. 2018 ( emphasis added). 

Similarly. when CFTC pushes beyond the bounds of its lawful authority and secures a 

settlement of a claim for which there was no fair notice of illegality, gagging the besieged target 

means that this form of regulation will have no check: no sunlight will expose it, and it will fester 

in the dark. It may also prevent adequate notice from reaching other potential targets. 

H. The Ruic Implicates the Judiciary in Violating the Constitution and Law 

Agencies that settle charges with their targets are not just acting under their own power. 

They have harnessed the machinery of the state, whether a court or an administrative tribunal, and 

they thereby imperil the livelihood, resources and liberty of defendants. Consent decrees impose 

injunctive prohibitions and fines enforceable by judicial contempt power. Such applications of 

judicial power by administrative agencies arc •'inherently dangerous"' as noted by Judge Rakoff 

and implicate a coordinate branch in the constitutional breach: 

The injunctive power of the judiciary is not a free-roving remedy to be 
invoked at the whim of a regulatory agency. even with the consent of the 
regulated. If its deployment docs not rest on facts----cold, hard, solid facts, 
established either by admissions or by trials-it serves no lav..-ful or moral 
purpose and is simply an engine of oppression .... 

[Tl here is an overriding public interest in knowing the truth. In much of the 
world, propaganda reigns, and truth is confined to secretive, fearful 
whispers. Even in our nation, apologists for suppressing or obscuring the 
truth may always be found. But the S.E.C., of all agencies, has a duty, 
inherent in its statutory mission, to see that the truth emerges; and if it fails 
to do so, this Court must not, in the name of deference or convenience, grant 
judicial enforcement to the agency's contrivances. 

SEC v. Citigroup Globed }vfarkels Inc., 827 F. Supp. 2d at 335 (footnotes omitted). 
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All judges, whether administrative or members of a coordinate branch, have a duty to 

follow the law of the land and should not be the enforcers of that which they know to be against 

the law, even though the pm1ies themselves may have agreed to the conditions. 

C, The Rule Advances No Legitimate Public Policy 

CFTC's contrivance ofa PO\•Ver to fashion a gag order out of App. A's ''policy" works to 

suppress trnth, oppress defendants, and insulate the agency from public understanding and 

criticism. It is hard to fathom any policy justification for such suppression of speech. CFTC's 

notorious industry bans, large monetary sanctions and broad injunctive relief transmit pmverful 

messages to the public that operate to deter like misconduct. That detcn-ence will not be 

diminished by a defendant's exercise of free speech. 

No matter how uncomfortable later criticism of the agency enforcement may be, if untrue, 

it is readily corrigible by agency statements. If true-----if a target can make a persuasive case for 

innocence or over-prosecution after the fact-the value of the free flm,y of information far 

outv,.·eighs such illegitimate ·'policies" as bureaucratic discomfort \Vith the appearance of over

reaching or undcrcnforccrnent, which serves solely power's inherent aversion to criticism. 

Agencies do not have some special grant of po\vcr to shield themselves from public scrutiny, a 

power actual courts, prosecutors and legislatures all lack under \.veil-established law. The fourth 

Circuit just resoundingly reaffirmed these principles in Overbey. 

The Gag Ruic violates an impressive a1rny of constitutional doctrines, including 

infringement of first Amendment Rights to freedom of speech and the press, the right to petition, 

prior restraint, compelled speech, void-for-vagueness, void as against public policy, and 

unconstitutional conditions. It also ignores statutory constraints on agency power and basic 

requirements of the AP A. Any rule that racks up a list of constitutional and legal violations that 

lengthy compels the conclusion that some fundamental tenet of our constitutional republic has been 

violated by the offending provisions of the rule this Petition seeks to amend. 
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VI. TIIE PROPOSED AMENDF.D Ruu: 

NCLA's proposed amended rule, set forth below, removes the offending language used by 

CFTC in securing gag orders in its consents, and provides instead that defendants or respondents 

may admit, deny, or neither admit nor deny the allegations against them in any settlement \.vith the 

agency: 

The Commission has adopted the policy that in any civil lawsuit brought by 
it or in any administrative proceeding of an accusatory nature pending 
before it, a defendant or respondent may consent to a judgment or order in 
which he admits, denies, or states that he neither admits nor denies the 
allegations in the complaint or order for proceedings. 

By providing for admissions, denials. or no-admit-no-deny for specific allegations of the 

charges against defendants, the proposed amended rule allows CfTC to bargain for admissions 

when it has a clear-cut case of specific wrongdoing, allows defendants to specifically deny 

erroneous or overreaching charges against them, and leaves intact the pragmatic no-admit-no-deny 

approach that the Second Circuit has recognized as a useful approach from all perspectives. This 

amended rule is designed to secure to all parties maximum freedom in negotiating fair, truthful and 

transparent settlements and to secure the blessings of liberty-including the free exercise of 

speech-forever after. 
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CONCLUSION 

Because "[f]ragile First Amendment rights are often lost or prejudiced by delay," Bemard 

v. Gu(f"Oil Co., 619 F.2d 459,470 (5 th Cir. 1980), NCLA requests prompt determination of this 

Petition to Amend the CFTC Ru!c under which the agency has been unconstitutionally silencing 

persons who enter into consents with CFTC. The Gag Ru!c is unconstitutional, unauthorized, 

unjustified and operates to shield the government from criticism and reform, contrary to the First 

Amendment's guarm1tees of freedom of speech, or the press and of the right of petition. 

Counsel for l'elitioner New Civil Uberties Alliance 

July 18, 2019 
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EXHIBIT A 
Current Rule, Proposed Rule 
CURRENT RULE: 

Code of Federal Regulations 
Title 17 - Commodity and Securities Exchanges 

APPENDIX A TO PART I 0----COMMISSION POLICY RELATING TO THE ACCEPTANCE OF 
SETTLEMENTS IN ADMINISTRATIVE AND CIVIL PROCEEDINGS 

It is the policy of the Commission not to accept any offer of settlement submitted by any respondent 
or defendant in an administrative or civil proceeding, if the settling respondent or defendant wishes 
to continue to deny the allegations of the complaint or the findings of fact or conclusions of law to 
be made in the settlement order entered by the Commission or a court. In accepting a settlement and 
entering an order finding violations of the Act and/or regulations promulgated under the AcL the 
Commission makes uncontested findings of fact and conclusions of !aw. Similarly, in settling a civil 
proceeding \Vith a defendant the Commission invites the federal court to make conclusions of law 
and, in some instances, findings of fact. The Commission docs not believe it would be appropriate 
for it to be making or inviting a court to make such uncontested findings of violations if the party 
against \\.'horn the findings and conclusions are to be entered is continuing to deny the al!eged 
misconduct. 

The refusal of a settling respondent or defendant to admit the allegations in a Commission-instituted 
complaint or the findings of fact or conclusions of law in the settlement order entered by the 
Commission or a court shall be treated as a denial, unless the party states that he or she neither admits 
nor denies the allegations or the findings and conclusions. ln that event, the proposed offer of 
settlement, consent or consent order must include a provision stating that, by neither admitting nor 
denying the allegations, findings or conclusions, the settling respondent or defendant agrees that 
neither he or she nor any of his or her agents or employees under his authority or control shall take 
any action or make any public statement denying, directly or indirectly, any allegation in the 
complaint or findings or conclusions in the order, or creating, or tending to create, the impression 
that the complaint or the order is without a factual basis; provided, however, that nothing in this 
provision shall affect the settling respondent's or defe11da11t's----
i. Testimonial obligation, or 
ii. Right to take legal positions in other proceedings to \\'hich the Commission is not a party. 

PROPOSED AMENDED RULE: 

Code of Federal Regulations 
Title 17 - Commodity and Securities Exchanges 

APPEN])]X A TO PART JO-COMMISSION POLICY RELATING TO TIIE ACCEPTANCE OF 
SETTLEMEN rs IN ADMIN!STRATIVE AND CIVIi. PROCEEDINGS 

The Commission has adopted the policy that in any civil lawsuit brought by it or in any administrative 
proceeding ofan accusatory nature pending before it, a defendant or respondent may consent to a judgment or 
order in which he admits. denies, or states that he neiH1cr admits nor denies the allegations in the complaint or 
order for proceedings. 
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EXHIBITB 
1999 Enacting Publication of Gag Rule in Federal Register 

(64 Fed. Reg. 30,902) 
Title 17-COMMODITY AND SECURITIES EXCHANGES 

Chapter I-Commodity futures Trading Commission 

PART 202-INFORMAL AND OTHER PROCEDURES 
Consent Decrees in Judicial or Administrative Proceedings 

On October 19. 1998, the Commission published its final amended Rules of Practice. This was tile first 
major revision of the Rules in over 10 years. Appendix A was added to the Rules to set out the 
Commission's policy relating to the acceptance of settlements in Commission enforcement proceedings, 
specifically, that the Commission will not enter into a settlement if the defendant or respondent \Vishes to 
continue to deny the allegations in the complaint. The proposed changes to Appendix. A are intended to 
clarify t\vo points related to this policy. First, in its current form, Appendix A requires an agreement from 
defendants and respondents as a condition of settlement !hat they will not deny the allegations in a 
complaint, but docs not address directly a respondent's or defendant's ability to deny the findings of fact 
or conclusions of law· in settlement order entered by the Commission or a court. The proposed changed 
make clear that settling defendants and respondents cannot continue to deny either the al!egations in the 
complaint or the findings of fact or conclusions of law in a settlement order that is entered by the 
Commission or a court. 

Second, the proposed changes to Appendix A clarif)' that Commission settlement agreements do not affect 
defendants' or respondents' testimonial obligations in proceedings to \vhich the Commission is a party or 
in any other proceeding. ln its current form, Appendi:-. A effectively requires an agreement by a settling 
respondent or defendant not to give testimony in a Commission proceeding that would tend lo deny any 
allegation in the complaint or create an impression that the complaint lacks a factual basis. This restriction 
has the potential to conflict with the legal obligation ofa respondent or defendant to testify 
truthfully. Accordingly, the Commission is making technical changes to Appendix A to clarify that a 
Commission settlement agreement docs not affect a settling respondent's or defendant's subsequent 
testimonial obligations in any proceeding in which the Commission is not a party or in any other 
proceeding. This change will not affect the Commission's ability to protect against respondents or 
defendants making later statements that are inconsistent with statements upon which the Commission 
relies in entering into a settlement. 111 such circumstances, the Commission can condition the settlement 
upon the truthfulness of such statements and can vitiate the settlement in the event that the respondent or 
defendant subsequently provides testimony that is inconsistent \Vith the statements. Moreover, 1l1e 
Commission will continue to prohibit settling respondents and defendants from taking legal positions in 
proceedings to which the Commission is a party that would tend to deny the allegations in the complaint 
or the findings of fact and conclusions of brn in the settlement order or would tend to create the 
impression that the complaint or order is without a factual basis. 

Because Appendix A constitutes a statement of agency policy, the Commission finds that there is no need 
to provide the public with an opportunity to submit comments before implementing the above changes. 5 
U.S.C. 553(b)(A). For the same reason the Commission has determined to make the changes to Appendix 
A effective immediately upon publication. 5 U.S.C. 553(b)(2). All of the remaining changes to the Rules 
correct publication e1Tors. Accordingly, the Commission also finds good cause to make these corrections 
effective immediately upon publication in the Federal Register. 5 lJ.S.C. 553(6)(8), 553(d)(3). 
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COMMISSION ACTION 
Appendix A to Pa1110 is revised to read as follows: 
Appendix A to Part 10-----Commission Policy Relating to the Acceptance of Settlements in 
Administrative and Civil Prncccdings 

It is the policy of the Commission not to accept any offer of settlement submitted by any respondent or 
defendant in an administrative or civil proceeding, if the settling respondent or defendant wishes to 
continue to deny the allegations of the complaint or the findings of fact or conclusions of law to be made 
in the settlement order entered by the Commission or a court. In accepting a settlement and entering an 
order finding violations of the Act and/or regulations promulgated under the Act, the Commission makes 
uncontested findings of fact and conclusions of law. Similarly, in settling a civil proceeding with a 
defendant the Commission invites the federal court to make conclusions of !aw and, in some instances, 
findings of fact. The Commission does not believe it would be appropriate for it to be making or inviting a 
court to make such uncontested findings of violations if the party against \Vhom the findings and 
conclusions arc to be entered is continuing to deny the alleged misconduct. 

·1·he refusal of a settling respondent or defCndant to admit the allegations in a Com1nission-institutcd 
complaint or the findings of fact or conclusions of hm in the settlement order entered by the Commission 
or a cour1 shall be treated as a denial, unless the party states that he or she neither admits nor denies the 
allegations or the findings and conclusions. In that event, the proposed offer of settlement. consent or 
consent order must include a provision stating that, by neither admitting nor denying the allegations, 
findings or conclusions. the settling respondent or defendant agrees that neither he or she nor any of his or 
her agents or employees under his authority or control shall take any action or make any public statement 
denying, directly or indirectly, any allegation in the complaint or findings or conclusions in the order, or 
creating, or tending to create. the impression that the complaint or the order is without a factual basis; 
provided, however. that nothing in this provision shall affect the settling respondent's or defendant's-

i. Testimonial obligation, or 

ii. Right to take legal positions in other proceedings to which the Commission is not a party. 

lssued in Washington, DC on June l, 1999, by the Commission. 

Jean A. Webb, 
Secretary of the Commission. 

[FR Doc. 99-14370 Filed 6-8-99; 8:45 amJ 
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CERTIFICATE OF SERVICE 

I hereby certify that on July 18, 2019, I served the foregoing Petition to Amend by hand delivery 
to the U.S. Commodity futures Trading Commission to: 

Chris Kirkpatrick, Secretary 
Office of the Secretariat 
CFTC Headquarters 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20549 

Isl Margaret A Little 



OneChicago ~ 
141 West Jackson Blvd. 
Suite 2240 
Chicago, IL 60604 
Writer's direct tel: 312.424.8519 

Mr. David Stawick 
Secretary 

August l, 2008 

Commodity Futures Trading Commission 
Three Lafayette Centre 

' 1155 ·1st Street. N.W. 
Washington, D.C. 20581 

Nancy M. Morris 
Secretary 
Securities and Exchange Commission 
100 F Street, NE 
Washington DC 20549 

Re: Request for a Joint CFTC and SEC Rulemaking to Amend CFTC Rule 
4 l.45(b) and SEC Rule 403(b) Relating to Customer Margin Levels for 
Security Futures Products 

Dear Mr. Stawick and Ms. Morris: 

On behalf of OneChicago, LLC, (''OCX'") we hereby petition both the 
Commodity Futures Trading Commission (the ''CFTC'") and the Securities and Exchange 
Commission (the "SEC") (together the "Commissions") for a joint rulemaking amending 
the minimum 20% customer margin level established in CFTC Rule 4 l .45(b) and SEC 
Rule 403(b) to 15%. OCX believes 15% customer margin is consistent with Section 
7(c)(2) of the Securities Exchange Act of 1934 (''Exchange Act'") in that this margin is 
consistent with margin on comparable option contracts traded on options exchanges. 1 

Accordingly, it is appropriate for the CFTC and SEC to jointly enter into rulemaking to 
amend CFTC Rule 41.45(b)(l) and SEC Rule 403(b)(l) by reducing the minimum 
margin levels for security futures positions to 15%. A copy of rule change proposed by 
OCX to CFTC Rule 4 l.45(b )(]) and SEC Rule 403(b )(I) are Attachments A and B 
respectively. 

15 USC 78g(c)(2). 



On August 14. 2002. the Commissions jointly adopted margin rules for security 
futures. 2 Both CFTC Rule 4 I .45(b )(I) and SEC Rule 403(b )(I) state that: 

General rule. The required margin for each long or short position in a security 
Ji1ture shall be t'rventy (20) percent (l the current value (leach securityji1ture. 3 

The Commissions determined that this minimum margin level of 20% satisfied the 
comparability standard of section 7(c)(2) of the Exchange Act,4 which requires that the 
customer margin for security futures be consistent with customer margin on comparable 
exchange-traded options contracts. 5 

On December l 2, 2006. the SEC approved a proposed rule change to the margin 
rules of the Chicago Board Options Exchange Incorporated ("CBOE'.) permitting, among 
other things, " ... a broker-dealer to calculate customer margin requirement by grouping 
all products in an account that are based on the same index or issuer into a single 
portfolio."6 This amendment. in effect. reduced the margin on listed options products 
from 20% to 15% if the positions are carried in a securities account or sub-account. 
However, because of operational issues at the securities firms, almost all security futures 
positions are carried in a futures account regulated by the CFTC and not in a securities 
account. Therefore, margin relief comparable to that for listed options is de-facto 
unavailable for most security futures customers. The proposed joint rulemaking would 
permit customers carrying security futures in futures accounts to receive margin 
treatment consistent with that permitted under the margining provisions of CBOE. 

The present margin differential essentially eliminates competition between 
financial products and thus unnecessarily restricts the diversity of products and hedging 
tools available to the public. It is in the public interest and consistent with the protection 
of customers/investors to provide competitive financial products and risk management 
instruments to customers/investors. 

67 FR 53146 (Augu~l 14, 2002). 
17 CFR 41.45(6)( I) an<l 17 CFR 242.403(6)(1 ). 
15 USC 78g(c)(2). 
l<l. al 53157. 
Securities Exchange Act of 1934 Release No. 54919 (December 12, 2006) (SR-CBOE-2006-14). 
71 FR 75781. 75782 (December 18, 2006). 
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Therefore, OCX hereby requests a joint rulemaking by the CFfC and SEC 
amending the present margin rules, CFfC Rule 41.45(b) and SEC Rule 403(b). If you 
have any questions, please contact the undersigned at 312-424-8519 or 
dhorwitz@onechicago.com. 

Sincerely. 

Managing Director and General Counsel 
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Attachment A 

CFTC Regulation § 41 .45 Required margin. 

(a) No Change. 

(b) Required margin -( 1) General rule. The required margin for each long or short 
position in a security future shall be fifteen ( 15) twenty (20) percent of the cmTent market 
value of such security future. 

(2) No Change. 

(c) No Change. 
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Attachment B 

SEC Rule 403 Required margin. 

(a) No Change. 

(b) Required margin.-( 1) General rule. 
The required margin for each long or short position n a security future shall be fifteen 
U.21.Jtwenty (20)1 percent of the current market value of such security future. 

(2) No Change. 

(c) No Change. 
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U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

1155 21st Street, NW, Washington, DC 20581 
Telephone: (202) 410-5100 

OFFICE OF THE 
SECRETARIAT 

Mr. Gary Goldberg 
President 
American Corn Growers 
Rt. 1, Box 229 
Kearney, NE 68848 

Dear Mr. Goldberg: 

Facsimile: (202) 418-5521 

October 2, 1996 

Association 

By letter dated September 25, 1996, you requested on behalf of 
the American Corn Growers Association that the Commission consider 
a petition for issuance of a proposed rule. This is to acknowledge 
receipt of the petition and to inform you that the petition has 
been referred to the Commission for such action the Commission 
deems appropriate. I will inform you of any action taken by the 
Commission on the petition. 

sincerely, 

~et ~er--
Secretary of the Commission 



,.\-,~,,-~··,, /t11t?1_ ()0_53-
• C~l1''''. r ,,\J. , / (j7 

• American Corri'tirowers Association 

September 25, 1996 

Secretariat 

P.O. Box 18157 • Washington, DC 20039 ~. ,?!J3\Bgg:;;330 • Fax: 202-429-3741 
SH 11 j -,~ h 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC 20581 

Re: Petition For Issuance Of A Rule 

To The Secretariat: 

Enclosed is a Petition For Issuance Of A Rule for review by the Commission. Please address 
all correspondence to: 

Gary Goldberg 
President, American Com Growers Association 
Rt. I, Box 229 
Kearney, NE 68841! 

Thank you for your consideration of the issues presented in the petition. 

Sincerely, 

4 
Gary Goldberg 
President 

cc: Petition For Issuance Of A Rule 



COMMODITY FUTURES TRADING COMMISSION 

To: 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC 20581 

From: 
Gary Goldberg, Petitioner 
President, American Corn Growers Association 
Rt. 1, Box 229 
Kearney, NE 68848 

PETITION FOR ISSUANCE OF A RULE 

I, Gary Goldberg, a corn producer and the President of 
the American Corn Producers Association, respectfully 
petition the Commodity Futures Trading Commission 
(Commission) to issue the following proposed rule in 
accordance with 17 CFR, section 13.2. 

TEXT OF PROPOSED RULE 

Petitioner submits the following rule for consideration 
by the Commission: 

Any person, including individuals, associations, 
partnerships, corporations, and trusts, who 
publishes crop information or gives general 
circulation of letters, circulars, telegrams or 
reports, which concerns crop information that 
affects or tends to affect the price of any 
commodity, shall be prohibited from owning or 
holding any futures or options position in any 
commodity. 



NATURE OF PETITIONER'S INTEREST 

Petitioner is a corn producer who regularly markets his 
grain through connnodity cash markets. 

The value of petitioner's corn is affected by the level 
of corn supplies and the buying and selling of commodity 
futures positions. 

Crop forecasts have historically and recently affected 
the cash market price for corn that petitioner owns. In 
recent months, crop forecasts have been released which appear 
to have moved the cash market price for corn downward to 
petitioner"s detriment. 

Petitioner and similarly situated commodity producers 
depend on fair and efficient commodity cash and futures 
markets for their livelihoods. 

ARGUMENTS IN SUPPORT OF ISSUANCE OF PROPOSED RUIE 

1) The proposed rule would protect the integrity and 
appearance of fairness in both commodity cash and futures 
markets. 

To preserve the appearance of fairness in the commodity 
cash and futures markets, any person, including commission 
merchants, members of a contract market, or publishers, who 
publishes or circulates crop forecasts, should not own or 
hold positions on commodities futures contracts. 

Farmers are reporting that during the last year-- a 
period which has experienced volatile grain market and 
futures prices-- futures trading houses and farm publications 
have made widely disparate crop forecasts. Many farmers 
suspect that certain individuals and entities who own 
positions in the grain futures market are benefitting from 
their own forecasts, causing hesitance to participate in the 

commodity futures market. 
There are reports of instances where particular crop 

forecasts preceded pronounced shifts in market and futures 

prices. 
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Taken together, commodity producers and others are more 

reluctant to engage in futures trading because of suspicions 

that commission merchants, members of a contract market, or 
publishers who publish crop forecasts, could possibly be 

trading on positions based on prior knowledge of crop 

forecasts. 

The proposed rule would increase confidence in commodity 

cash and futures markets and reduce suspicions by producers 

of the role of crop forecasts in moving commodity cash and 

futures prices. 

2) The proposed rule would prevent possible manipulation by 
persons who trade in futures grain contracts with prior 
knowledge of the contents of crop forecasts. 

The current rules allow for the possible manipulation of 

crop reports by individuals and entities who also own 

positions in commodity futures markets. With no restrictions 
on persons, including commission merchants, members of a 

contract market, or publishers who publish crop forecasts, 
from holding futures positions, the situation exists where 

forecasters can manipulate crop information to fit their own 

positions in the futures market. 

The proposed rule would make it impossible for crop 
information to be used improperly in that way. 

3) The proposed rule would make commodity cash and futures 
markets more efficient and prevent swings in cash and futures 
markets that often decrease the value of crops owned by 
commodity producers at the time the crop information is 
announced. 

There are recent instances where corn crop reports 

released by commission companies contained surprisingly high 

crop estimates. The resulting movement of futures positions 
may have resulted in a marked decrease in the commodity cash 

prices that followed. As a result, the value of corn held by 

producers decreased. 
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The ~roposed rule would address the problem of cash and 

futures price shifts based on crop forecasts. The rule would 

make cash and futures commodity markets more efficient and 

prevent crop information from independently driving the value 

of commodities held by producers downward. 

CONCLUSION 

In order to protect the integrity of futures markets, to 

prevent market manipulation and to attain fair commodity cash 

and futures prices, I respectfully petition the Commission to 

issue the proposed rule submitted herein. 

Date: September ;i.S; 1996 

4 
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U.S. COMMODITY FUTURES Tl!IADl~G COMMISSION 

OFFJCE OF Tl-lE 
SECRETARIAT 

Ks. Diana Klemme 
Ci\air 

Three Lafayette Centre 
1155 21st Street. NW, Washington, DC 20581 

T&lephont:J: (202) 418·5100 
Facsimile: (202) 418-5521 

February 4, 1997 

NGFA Risk Management Committee 
National Grain and Feed Asaociation 
1201 New York Avenue, N.W., Suite 830 
Washington, D.C. 20005 

Dear Ms. Klemme: 

----)Ac 1 5" -/o 

By latter dated January JO, 1997, you requested on behalf of 
the National Grain and Feed A1isociation that the Commission 
consider a petition for amenllllent of Co11111iasion rules concerning 
trade options to permit trade options in agricultural commodities. 
Thia is to acknowledge receipt of the petition and to inform you 
that the petition has l>een referred to the Co11111ission for such 
action the Commission deems appropriate. I will inform you of any 
action taken by the Commission on the petition. 

Sincerely, 

~ If (_jy$('r-
C.J..an A. Wel>I> 

Secretary of the Commission 



National Grain and Feed Association 

January 30, 1997 

Mrs. Jean Webb 
CFTC Secretary 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC 20581 

Dear Secretary Webb: 

Re: Petition for Amendment of Commission Rules 
Concerning Trade Options To Penni! Trade Options 
In Agricultural Commodities 

The National Grain and Feed Association (NGF A") hereby petitions the Commodity 
Futures Trading Commission, pursuant to 17 C.F.R. § 13.2, for amendment of Commission 
regulations to permit trade options, and other options determined by the Commission not to be 
contrary to the public interest, on agricultural commodities to the same extent as other 
commodities. The NGFA submits that the Commission should grant this petition by adopting 
Commission-proposed amendments previously subject to public notice and comment as more 
fully set out below. 

Nature of Interest 

The NGFA is the national nonprofit trade association for approximately 1,000 grain, feed 
and processing firms comprising 5,000 facilities that store, handle, merchandise, mill, process 
and export more than two-thinls of all U.S. grains and oilseeds utifu.ed in domestic and export 
markets. Founded in 1896, the NGFA's members include country, terminal, and export 
elevators; feed mills; cash grain and feed merchandisers; commodity futures brokers and 
commission merchants; processors; millers; and allied industries. The NGFA also consists of 
37 affiliated state and regional grain and feed associations whose members include more than 
10,000 grain and feed companies nationwide. NGFA's country elevator, terminal elevator and 
processor members are the primary buyers of grain from producers. 

1201 N~w York AvenuA. N.W .. SuitA R30 • Washlnaton. D.C., ?Ono~ • /,O?l ?A~Ollr.l 



Exemotion Background 

While Commission regulations permit off-exchange trade options on non~agricultural 
commodities, the regulations prohibit the use of off-exchange trade options involving agricultural 
commodities. The Commission proposed amendments to 17 C.F.R. Part 32 in September 1991 
[56 Federal Register 43560-65 (Sept. 3, 1991)]. That notice contained a detailed explanation 
of the Commission's authority to grant the proposed amendments and the history of the present 
rules. 

The Commodity Exchange Act does not expressly define the term 'trade option." The 
Commission and the courts; however, have developed guidelines. Generally, the "buyer" of an 
option including a "trade option ll can choose to walk away from the delivery aspect of the 
contract. The following characteristics generally describe a ,,trade option": 

I) The purchaser has the right, but not the obligation, to make or take 
delivery of the physical commodity; 

2) The initial charge for an option ;,- normally a non-refundable premium 
covering the grantor's commissions, costs and profits; and 

3) The purchaser's maximum potential losses on an option normally are 
limited to the premium. 

Extending the cunent trade options exemption on non-agricultural commodities to 
agricultural commodities would, for example, authorize the following off-exchange transaction 
between a producer and a grsin buyer: 

"The contract establishes a minimum contract price determined when the contract 
is written, and a premium is collected, either at the initiation of the contract, 
during the life of the contract or, together with the interest accumulated over the 
life of the contract, at the time of settlement. In return for the premium, the 
producer has the right to require the merchant to accept delivery of and pay a 
minimum contract price for the crop. However, the producer may forfeit the 
premium and seek a higher price for, and deliver, the crop elsewhere. "1 

It has also been suggested that extending the trade options exemption to agricultural 
commodities would clarify that so-<:alled revenue assurance contracts can be utilized by 
producers and grsin buyers in the cash marketplace. We urge the Commission, if it agrees to 

1 Example contained in: C/uufu:lerlstics Distinguishing Cash Olld Forwanl Contract, and 
11Tralk 11 0ptk),u, SO Fed. Reg. 39656, 39660 (Sept. 30, 1985). 
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a lifting of the cum,nt ban on agricultural trade options, to clarify that such revenue-based 
contracts Would be pennitted under the amended regulations . 

Proposed Hxemotion 

The NGFA requests that the following amendments proposed by the Commission in 1991 
be adopted [new material underlined; deleted material struck-through]: 

I. It is proposed that 17 C.F.R. § 32.1 be revised as follows; 

§ 32.1 Scope of part 32; def"mitions. • 

(b) Dejirurions. As used in this part: 
(I) Commodity oprion transacrion and commodity oprion each means any 

tmnsaction or agreement in interstate commerce which is or is held out to be of 
the character of, or is commonly known to the trade as, an "option", "privilege", 
"indemnity", 11bid'1

, "offer", "put", "call", "advance guaranty", or 11decline 
guaranty" involving any commodity regulated under the Act edier ll!aft wheat, 
e~At Fiee, eem, eats, hB:fley, ,ye, Aax-3eed, gmin soFghems, mi:H feeds, butter, 
eggs, ettietH, Solanttm nthefesem (Irish pettiees), weel, weel teps, fats aftd oils 
Eifteloding !aft!, lallew, -seed eil, !l8ftll•I ail, '8ybean eil, Bftd oil ellter lilt, 
Bftd ei!.!), eolt8ftoeetl meol, _.1,, seybeans,--seyl,68ft meal, 1¥,•aMeek, li•e•teelc 
l'"'El•els 088 H'8- -A!Rllea eftlflge j•iee; 

II. It is proposed that 17 C.F.R. § 32.2 be removed in its entirety and reserved. The 
amended and deleted provision is as follows: 

§ 32.2 Prehibited lN118Bttie .... !Removed apd mervedJ 

Ne person flHlY o«er f8 8fltef inla, 811f8f Hite, eem"nm the eJEeel¼98R of; 01 

mllHH&ffl: a pesili-Em in., aay ~wtten HI in.tef6t:ate eemme,ee involviflg wheat, 
eekeft, riee, eem, e&t:s, harley, rye, flteteeed, gf&:ift r;erghttms, mi:U feeds, fflltter, 
eggs, onions, seltuttim tuhetestHB (Irish petatees~, wool, wool f0J'8, ftis &iMI ei:1:s 
(illeloding !aft!, lallew, eelleeseed eil, l'8'1J'OI ail, ,eybeaB eil aAd all 81Ae< lilts 
aAd ails), -seed meal, lwesteelc, li>,eoteelt p-et,i aAd ff'MeB eeAeeft!f!lte<I 
Mltltge juioo if Ille -tie• i, e, ;, l,ei<I 6111 to be ef Ille ellefteter ef, •• is 
eem.meRly lfflewtt to the tfe:Ele as, BB: "epaetl", "Pft'l'liege0

, "illdemftff)'" 1 "Bffl", 
"effar", "pttt", •1e&11", 11adz1eee ga&lBfttee", er "deelifte guarantee•. 
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m. It is proposed that 17 C.F.R. § 32.4 be revised as follows: 

§ 32.4 Exemptions, 

(a) Except for the provisions of §§ ~ 32.8 and 32.9, which shall in any 
event apply lo all commodity option transactions, the provisions of this part shall 
not apply to a commodity option offered by a person which has a reasonable basis 
to believe that the option is offered to a producer, processor, or commercial user 
of, or a merchant handling, the commodity which is the subject of the commodity 
option transaction, or the products or b)'-pnxlucts thereof, and that such producer, 
processor, commercial user or merchant is offered or enters into the commodity 
option transaction solely for purposes related to its business as such. 

(b) The Commission may, by order, upon written request or upon its own 
motion, exempt any other person, either unconditionally or on a temporary or 
other conditional basis, from any provision, of this part, other than §§ ~ 32.8 
and 32.9, if it finds, in its discretion, that it would not be contrary to the public 
interest to grant such exemption. 

Rationale for Commission To Act Now 

Agriculture truly has entered a new era. With changes enacted in the 1996 farm act now 
being implemented, today's producers need flexibility and a wide range of alternatives to manage 
risk and market their production. The NGFA believes that today's producers are incressingly 
sophisticated with reganl to using an array of marketing and risk management vehicles, ranging 
from crop insurance to cash grain contracts to exchange-traded futures and options. In this 
changed farm policy environment, producers will need to seek a grester share of income from 
the marlcetplace while managing the risks arising from price volatility. Lifting the agricultural 
trade options ban would facilitate these goals. That necessity also. has been recognized by 
various producer groups that have supported lifting the agriculmral trade options ban. 

Further, lifting the ban would put agriculture on an equivalent footing with other 
commodities that have been exempt from such a ban for years -- currently, agriculture is the 
only industry subject to such a ban. The NGFA believes that a ban only on agriculture puts 
producers and other market participants at a disadvantage when seeking means to manage risk. 
U.S. agriculture has many competitive advantages, not the least of which is its highly efficient 
risk management system. While there is considerable creativity in the markeq,lace today, even 
with a trade options ban in place, unfettering agriculture from governmental restraints 
undoubtedly would enhance potential gains in martceting efficiency. 

There is another element to the agricultural trade options debate which recently has 
surfaced. Crop insurance companies and the Federal Crop Insurance Commission have designed 
hybrid insurance products designed to protect producers against volatility in both commodity 
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prices and yields. Such vehicles essentially guarantee a certain level of revenue to the producer. 
These products generally are underwritten or reinsured by the U.S. government at substanrutl 
expense to the U.S. taxpayer. 

Many cash grsin market participants would like to offer products in the private 
marketplace with similar revenue assurance coverage, at no cost to government. However, 
under current regulation, they are precluded from doing so by the agricultural trade options ban. 
The NGFA believes that, in the interest of fairness, the Commission should allow offerors of 
cash grsin contracts to offer producers similar risk management strategies in the private 
marke.tplace. The issue of federal subsidizatioit of revenue assurance instruments issued by crop 
insurance companies or agents competing against private, unsubsidized products is an issue that 
will need to be addressed but is beyond the scope of this discussion. 

Some have argued that existing c.a.sb grain contracts or revenue assurance instruments that 
might be offered if the ban is lifted would compete against -- some would say, serve as a 
substitute for·· exchange-traded instruments. The NGFA believes this is an incorrect and short· 
sighted objection to lifting the ban. Without a doubt, those offering hybrid cash grsin contracts 
today, and potentially offering revenue assurance products if the ban is lifted, must hedge their 
own (sometimes substantially increased) risk. The NGFA believes that greater flexibility will 
increase the need for exchange-traded instruments, thereby increasing volume on commodity 
exchanges. 

Further, to those who would argue against lifting the ban for fear that agricultural 
producers lack the sophistication to deal with such instruments and need protection, the NGFA 
disagrees strongly. Today's producers are increasingly sophisticated businessmen and women. 
In addition, this exemption, if granted, would do nothing to diminish the CFTC's ability to 
investigate and enforce its regulations in those rare cases where fraud or unlawful representations 
may occur. The Commission would retain its authority over those matters as set forth in 17 
C.F.R. §§ 32.8 and 32.9. Likewise, the Commission would retain authority to determine 
whether a palticular transaction fits within the exemption. 

In the entire area of risk management, the NGFA consistently has maintained that 
education -- of producers, grain elevators, market advisors, lenders, extension economists, and 
all market participants •• is a critically important element. The availability of more sophisticated 
risk management and marketing strategies will serve little useful purpose if such strategies are 
not well understood by all parties. NGFA will continue to provide education to the industry as 
new developments occur in this area. 

The Commission has gathered extensive information and testimony on the subject of the 
agricultural trade options ban. In addition to the 1991 proposed rule, a Chainnan's R/Jundtablt! 
011 the Prohlb/Jlo11 of Agrl,ultural Tmtk Opl/,ons was conducted by the Commission on 
December 19, 1995, during which extensive testimony was taken. Tbe NGFA is hopeful that, 
given the substanrutl record already compiled on lifting the ban, this pJT>CW'tling can move ahead 
and be implemented quickly. 

s 



As related at the 1995 roundtable, the NGFA has a policy goal of "strengthening and 
enhancing an efficient marketing infrastructure, risk management tools and transportation 
capacity, all at world marlcet-competitive costs." Lifting the agriculrural trade options ban is 
consistent with that policy goal and would enhance the ability of the cash grain industry to offer 
producers additional pricing and risk management tools. 

Sincerely, 

. ") ,/ 
G1 ~l N - /( {; .. p•1.,n~(.. 

Diana Klemme, Chair 
NGFA Risk Management Committee 
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U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

1155 21st Streat, NW, Washington, DC 20581 
Telephone: (202) 418-6000 
Facsimile: (202) 418-5521 

Mr. Frank Taucher 
Suite 190 
8210 East 71st Street 
Tulsa, Oklahoma 74133 

May l, 1997 

Re: Petition for Amendment gf Cqmmiggiqn Rµl~ 4.13(a) (2) 

Dear Mr. Taucher: 

This is in response to your letter dated April 7, 1997 in 
which you petitioned the Commission for the amendment of Rules 
4.13(a) (2) (i) and 4.13(al (21 (iii (hereinafter referred to collec
tively as Rule 4 .13 (a) (2) I. 

Commission Rule 4.13(a) (2) provides that a person is not re
quired to register under the Commodity Exchange Act (CEAct) as a 
conunodity pool operator (CPO) if: (1) the total gross capital 
contributions which the person receives for units of participa
tion in all of the pools that the person operates or intends to 
operate do not in the aggregate exceed $200,000; and (ii) none of 
the pools op~rated by the person has more than 15 participants 
at any time. In your petition, you requested that the Commis
sion increase the dollar amount in the rule from $200,000 to 
$1,000,000,000 and the number of participants from 15 to 10,000. 

As the Cormnission 
your previous petition 
request, in substance, 
for CPO registration. 

indicated in its April 3, 1997 response to 
to repeal Commission Rule 4.13(a) (2), your 
is for repeal of the statu!ory requirement 
Section 4m(l) of the CEAct provides that 

l Commission Rule 13.2 provides that "[a]ny person may file a 
petition with the Secret3ry of the Commission for the issuance, 
amendment, or repeal of a rule of general application." Commis
sion rules referred to herein are found at 17 C.F.R. Ch. I 
(19961 . 

In computing the number of paraticipants, the following per
sons may be excluded: the CPO, any commodity trading advisor 
(CTA} for the pools, and principals of either the CPO or CTA, as 
well as any relative, spouse or relative of such spouse living in 
the same household as another paraticipant. 

7 U.S.C. § 6rn(11 (1994). 
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Mr. Frank Taucher 
Page 3 

granting NFA registration as a futures association. The second 
reference in the Division's April 3 letter was to page 7 of that 
order; only one order, not two as you stated in your April 7 
letter, was referred to in the Division's letter. 

If you have any questions concerning these issues, please 
contact Division Chief Counsel Susan C. Ervin or Associate Chief 
Counsel Lawrence B. Patent at (202) 418-5450. 

For the Commission, 

¼ A u_µX1r 
t~~~bb 
~~e:~ry of the Commission 

Enclosure 

cc: Daniel J. Roth, NFA (w/o enclosure) 



tNrrED STATES OF AMERICA 
Before the 

<D!MODITY rurtJRES 'lRI\.DI!l; CO<IMISSION 

In the Matter of the 
Application of the 

National Futures 
Association 

) 
) 
) 

) 
) 
) 
) 

) ___________ ) 

I. Introduction 

ORDER GRA.'ITING REGISTRATIOO 
AND I\.PPFOVJNG RULES 

'lhe National Putures Association (":t.."FA") suhnitted an application to the 

ComTt:::dity Futures Trading Com,71ission ( 11 Cornmi.ssion 11
) for registration as a regis

tered futures associc.l.tion under Section 17 of the C'.om:nodi ty Exchan3e Act ("Act"), 

7 U.S.C. §21 (Su;,,:::i. III 1979), on M3rch 16 1 1981. 'Ihe Commission publishej notice 

of the application in the Federal R~ister 1 requested public ccm-nent and announcej 
1/ 

the ComTtission's i~tention to hold a public hearing regar?ing the application~ In 

recognition of their prior interest in the Commission's consideration of issues 

relating to registration of futures associations, the Corrn1ission also e)(pressly 

solicit~d the views of the Securities and Exchange Com:nission ("SEX:"), the il...,ti-

trust Division of the O;partment of Justice ("Justice"), and the National Assc-
2/ 
~ 

ciation of Securities Dealers, Inc. ("NASO"). 

en June 4, 1981, the Commission held the public hearing announced in the 

Federal Register notice. Tw"elve iOOividuals representing various segments of the 

y 46 fR 23101 (April 23, 1981). 'lh• Com.~ission initially afforded too public 
sixty days to sut:Jnit comments, but upon request of a number of interested 
~rsons, the Commission extended the canment period to July 2, 1981. 46 FR 
35140 (July 7, 1981)~ In considering NFA 1s application, the Corn.~ission also 
took into account views expressed in ccmnent letters received after July 2, 
1981. 

y Letters dated April 22, 1981, fran 'lbeodore W~ Urban, ceputy•Director, Divi
sion of Trading and Markets, to George A .. Fitzsimoons, secretary, S0:~ 
Stanley M .. G:>rinson, Chief, Special Regulated Industries Section, Justice; 
and Gordon Macklin, President, NASD. 
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ccmroodities industry, as well as the Director of the SOC's Division of Market 
3/ 

Regulation testified at the headng:- '!tie Commission received 22 written can--

rrents, many of which ccmnented up:m issues raised at the hearing or by other 
y 

canmentators. 

l/ In the order of their appearance, the following people testified: 
Leo Melamed, President of the NFA; William Bagley, former Chairman of the 
c.an.~ission; David H. Morgan, President of MidAmerica CornmOO.ity Exchange; 
Robert L. Isaacson, Co-Chairman of the National Msociation of Futures Tra:ling 
Mvisors ( "t&FTA"); oonald M. Mennel, Chairman of Menne! Milling Ccrnpany and 
the Millers' National Federation Com~ittee on Agriculture; Stewart Siebens 
of Kohl lane Siebens & COrnpany; D:>uglas Scarff, Director of the soc•s 
Division of Market Regulation: David T. Johnston, Senior Vice President of 
E.F. Hutton and co.~;:eny Inc.: Robert K. Wilmouth, President of the Board of 
Trade of the City of Chicago ("CST"); John F, Sandner, Chairman of the Chicago 
Mercantile Exchange ("CME"); Howard A. Stotler, Chairman of the Futures 
Industry Association, Inc. ("FIA"); Michael D. Weiner, Managing Partner of 
Filler, Weiner, Zaner & Associates; and Lee G. Magnussen, Financial Vice 
Presi:Jent of Heinold Commodities, Inc. (hereinafter cited as "Prepared 
Statements" or "Testimony ... NFA Hearing Transcri~t"). 

Y 'Ihe Com:nission received the follo,:ing ccmTltint letters: di;-ited Mi-ly 18 i;-ind 
August 25, 1981, frorn E.W. Kimball on behalf of Kimball Associates ("Kimball 
Associates"); dated May 27, 1981, frarn 1.eslie A. Blau, General Counsel, 
Ma.duff & Sons, Inc. ("'Maduff 11

); dated June 1, 1981, from Charles P. Nastro, 
Senior Vice President anj Counsel to the ComrrOOity Division, Shearson I.Deb 
~oades, Inc. ("Shearson"); dated June 2, 1981 1 from William F. Brooks, 
President and General Counsel, National Grain Traje Council; dated June 17, 
1981, from Lee H. Berendt, President, Commodity Exchange, Inc.; dated 
June 19, 1981, from Frederick F. Horn, Senior Vice President, Bache Halsey 
Stuart Shields Incoq:-orated ("8ache'1): dated June 19, 1981, from Keith S. 
Well in, Executive Vice President, Dean Witter Reynolds Inc. ( "r:ean Witteru); 
dated June 20, 1981 1 from Bennett J. Corn, President, Coffee, Sugar & Cocoa 
Exchange, Inc.; dated June 22, 1981, from John J. Giovannone, of Memel, 
Jacobs, Pierno & Gersh, Counsel to Monex International, Ltd. ( 11 Monex"); 
dated June 22, 1981, fran 'Itl~dore 'l'homte, President, Thomte & Co., Inc. 
("'It:iomte"); dated June 24, 1981, frcm Margaret R. Sarrlridge, Vice President 
and CommOOity counsel, Paine Webber Jackson & Curtis, Incorporated ("Paine 
Webber''}; dated June 26, 1981, fran Gerald D. Beyer, In-House Counsel, OtE; 
dated June 26, 1981, from the Honorable Richard G. Wgar, United States Senate; 
dated June 30, 1981, fran Terrence F. Kelly on behalf of A.G. Becker Incor
ix,rated ( 11A.G. Becker"); dated Jul,t 1, 1981, fran Gordon s. Macklin, Presi-
dent, NASD; dated July 2, 1981, from Lawrence H. Hunt, Jr., of Sidley & 

Austin, Counsel to ContiCc!mnodity Services, Inc. and Heinold Commooities, 
Inc. ("Conti and Heinold 0

}: dated July 2, 1981, frcrn Justice; dated July 16, 
1981, fran Joseph H. Spiegel, representing Spiegel and Fain, Ltd., General 
counsel far Dillon-Gage, Inc. and other non-rrem!:>er F01s ("Spiegel and Fain"}:
undated ( received August 10, 1981) £rem Mr. Isaacson and William A. D.mn, 
Co-Chairmen, NAFTA;- dated August 27, 1981, fran tl3.vid R. Ganis, Senior Vice 
President, Paine Webber; and dated August 28, 1981, fran E.G. Burton III, 
Associate General Counsel, Clayton Brokerage Co. of St. Louis, Inc. ("Clayton")-
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In addition to inviting public canment on the NFA application, the Can

rnission, through its staff, requested clarification of certain provisions of the 

NFA application. By letter dated May 15, 1981 ( uCrnlment Letter"), the Division 

of Tra:J.ing aro Markets ("Division") provided its ccmnents and questions to the 
y 

NFA on various aspects of the application. 'Ihe Division identified specific 

concerns and requested further justification on a number of the prop:ised articles 

of incorp::iration, bylaws and rules. In a July 9, 1981 letter to the NFA, the 

Division advisej that it also would be awropriate and of assistance to the Cc:in

mission and its staff for the NFA to address some of the issues raised by th~ 
6/ 

public coornent letters which the Commission had received---:- Finally, on August 27, 

1981, the Division trans~itted to the NFA a mB110rand1.r.1 which set forth certaii 

concerns of the Corrrnission's Office of d;!neral Counsel con::erning the NFA's 
7/ 

application:-

'Ihe NFA sut:mitted a resp:mse to the Division 1 s Canment Letter on July 22, 
y 

1981 ("Response I"). The NFA included in that tesp::mse ccrnprehensive ji.Jstifications 

for various features of the prop:>sal, as well as several am~ndrnents to its arti-

cles of incorp:lration, bylaws and rules. In a subsequent letter dated August 10, 
9/ 

1981 ("Response Irt'), the NFA resp:mjed to the Division's July 9 letter-:- 'nle NFA 

stated it had taken into account the testimony at the hearing, as well as the 

written ccmments from the public, when preparing its July 22 resJ:X>nse. Neverthe

less, the NFA irrlicated that it had ma:le some additional chart3es in its rules and 

y Letter fran John L. Manley, Director of the Division, to Mahlon M. 
Frankhauser, Kirkland & Ellis, Counsel to the NFA. 

21 Letter from Mr. Manley to John H. Stassen, Secretary of the NFA. 

y Letter from Mr. Manley to Mr. Frankhauser. 

y Letter from Mr. Melamed to Mr. Manley. 

9/ Letter fnxn Mr. Stassen to Mr. Manley. 
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addressed certain other issues raised ~ the public ccmments. Finally, in a 

letter da.t~ September 11, 1981 ( "Response lII"), the NFA resp::,rrled to various 

concerns raised by the memorandllll'I from the Commission's Office of General 
.!.Q,I 

Counsel. '111e NFA also resp:mded specifically to a canment letter suhnitted 
11/ 

by Justic~ 

II. Overview of NFA Apelication 

A- Structu~e of NFA 
lY 

NFA is organized as a non-profit me.1lhership corp:iration. M.e.11bership in 

NFA generally will be open to all persons engaged in a business related to the 

cOOir!OOity futures industry, unless they are explicitly excluded by Com.mission 
13/ 

rule or a rule of the NFA approved by the Q:,m_mission:- Specifically, Article VI 

provides that contract markets, agents of futures commission merchants ("FCMs"), 

and persons registered with, or designated as eligible by, the Ccrnmission may 

becane NFA members. COmmission registrants include FOl.s and their associated 

persons ( "APs"), ccrnmOOity trading advisors ( "CTAs"), commo::Hty pool operators 
14/ 

( "CPOs") and floor brokers. 

'lhe NFA has determined that in order for it to exercise its regulatory 

authority effectively, membership in NFA or another Title III organization should 

MV Letter from Mr. Stassen to Mr. Manley. '!be lilFA also suhni tted a final 
technical amendment to Article XVII; Letter from Mr. Frankhaus'a!r to 
Mr. Urban dated September 18, 1981. 

W Reply fran Mr. Frankhauser to the Com.-nents of Justice, dated July 16, 
1981 ( "NFA Feply to Justice"). 

12/ Article IV of the NFA 1s prop:,sed Articles of Incorp::iration (hereinafter 
referred. to as ffArticles• or by a particular Article nl.M\ber). 

J]/ Article VI. 

1!/ See Section 8a(l) of the Act, 7 U.S.C. Sl2a(l) (SUH). III 1979). 
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be COOIPUlsory for F01s and their agents, cros, am CTAs. 'Ihe rules do not 

explicitly canpel such membership, but prop:>sed Bylaw 1101 would prohibit NFA 

members fran carrying accounts, accepting orders, or haOOling accounts for or 

on behalf of any suspended or non-member of the NFA who is not a member of 

another registered futures association, unless such person is exempted from the 

pro~isions of Bylaw 1101 by the NFA Appeals Cartmittee or by resolution of the 

NFA. Bos.d of Directors ("Board"). In addition, 9ylaw 301 would require APs of 

F01s to register with the NFA as "associates." C.Onsequently, each step in the 

order-hanjling process leajing to execution by a floor broker (floor brok2rs 

will not be subject to the c~~pulsory membership provision) would have to t:e 
15/ 

effectej through an NFA member or a person subject to NFA regulation.-:-
16/ 

The NFA will be governed by a forty-member Board. Section 2 of P.rticle 

VII describes the Boarj's com;:osition as follows: (a) each exchange will select 

a director to serve as its represent.3tive, except that every contract ~arket 

having more than 20 percent of the previous calendar year's volume on all ex-
17/ 

cha~ges will have two directors each; (b) .FOis with more than 50 branch offices 

will be represente1 by a total of six directors, while F01s with 16-50 branch 

offices will be allocated four directors, as will rots with fewer than 16 branch 

offices: (c) cros, crAs and. CCinmercial members ("Industry Participants") will 

be represented by a total of ten directors - two director.s each for cros an:::l 

15/ NFA ha.s stated that the effectiveness of this provision rests upon the 
presumption that all contract markets will require their F01 members to 
join NFA. See the NFA Registration Statement ( "Registration Statement") 
at 8 n. 1. 

W l\rticle VII 1 Bylaw 501. 

11J 'Ihe total nu'llber of contract markets that may be represented on the Board 
has been limited to the current eleven. S'lould another board of trade 
apply for and receive designation as a contract market, the.eleven contract 
markets with the greatest transaction volume would te represented on the 
Bead. 
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1Y 
canmercial banks and three directors each for ems aro canmercial firms; and 

{d) three directors will have no □ irect association with any canmodities business 

("Public Fepresentatives") .. 

In view of the Board's size, management of NFA's daily affairs is vested 

in a nine-member Executive Committee. The Com:nittee will include the President 

of NFA, one director representing those contract markets with two Board members 

each, one director representing the other contract markets$ three directors re?

resenting the FG'1.s, two directors representing Industry Participants and one 
19/ 

Public Representative director __ _ 

The Executive Com.~itt€e 1 s activities will focus on the management and ad

ministration of routine matters. To this end, it may ex~rcise all of the Board's 

powers, except the following: the adoption, 3merrl,~ent or repeal of any bylaw or 

the ratification of any prop,os~l to change the Articles; the establishment of maJor 

plans, including those regarding the expenditure of NFA funds except when specifi

cally authorizea by the Board; the election, app:,in~inent or removal of directors, 

officers or com:nittee me.ilbers; the aP9roval of statements to be presented to 

governmental bodies as official positioru:, of the NFA; the adoption of a plan of 

merger, consolidation or the distribution of assets; the lx!-le, lease, exchange or 

mortga:;e of NFA property; the volimtary dissolution of the NFA or the revocation 

of any such dissolution proceedings; or the amerrlment or repeal of any Board res-
20/ 

elution which specifically prohibits these actions by the Executive C<t'nmittee ___ In 

certain restrictions in Article VII will prevent regional concentration of 
Board members in the FCM and InduStry Participant categories. Article V 
establishes three regions -- Eastern, Central and Western -- ard sets forth 
the states which canprise each region. 

Article VI!I, Section 3. '!here are regional limitations concerning 
Executive C0mmi ttee members similar to those prescribed for ;Board 
representatives. 

20/ Article VIII, Section 2. 
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Mdition, the canmittee may not exercise any of the Board 1 s powers while the 

Board is in session, nor may it take action UIX)n any matter included in a 
w 

notice of a pending Board meeting. 

Funds necess~ry to supp:-,rt NFA's daily operations will be derived frLll! 
w 

membership dues and assessments. fom'Lber contract markets will be assessed two 

cents per round-turn transaction, with a minimum mandatory annual payment of 
nl 

$25,000 and a maximll."11 of $300,000. F01s also will be pssessed on a round-turn 

basis; ho.....ever, the NFA has not yet determined the amount that will be chargej 
w 

on each transaction. F01s must invoice the transactional assessment to their 

custom-=-rs and remit to NFA the customers' assessment plus an additional surr, 

equal to 10% of the total amount invoicej to all of its customers. Ev~ry FCM 

also must pay annual dues of $1,000. CPOs and CTP-.£ will pay to the NFA member

ship dues of $500 during their first year of registration with the Com.11.ission 
25/ 

anj $1,000 annually thereafter':- Jlqents will pay $500 in annual dues and all 

other me'Tlbers will pay $1,000, unless the Board waives or establishes la,,.,er au~s. 

B. functions 

As described in Article III, the NFA's fundamental purposes include i.mpl2-

mentation of canprehensive regulatory programs with respect to the ccm.iodities 

industry. 'Ihe NFA expects that its implementation of these pro;irams will relieve 

the Com.11.ission of a substantial portion of its direct regulation of CFOs, C'TAS, 

21/ Id. 

22/ Article XN, Section 3. 

nl Bylaw l30l(a). 

24/ Bylaw 130l(b). 

y Bylaw 130l(c). 

w Bylaw 130l(b) an:l (c). 
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a-i'1 FCMs, and their APs and agents. '!he NFA recognizes that instituting all of 

the contemplated pro;ir~s at once would not be feasible. Rather, the NFA plans 

to phase in those functions and, thus, its rules a.s they apply to each member-
?:]/ 

ship category. 

'l'he NFA estimates that its offices and staff will be organized within thei 

first six months following its registration. Thereafter, it will begin implement

ing the F01 and AF prcq-rams, i.e., qualification screening and registration. 

Within the second six months, as administrative and enforc~ent staff are add~, 

auditing and surveillance pursuant to the Financial Re~uiran~nts will be under

taken. At that time, Bylaw 1101, which prohibits NFA members from dealing with 

non-NFA members, will becane effective as to F01s. 'Itle NFA exp;cts that a similar 

phase-in of CTA and cro registration, surveillance and canpliance with Bylaw 1101 

by CTAs and c:ros will occur in the second year of the NFA's existence. 

'!'he NFA initially will screen applicants for membership and registration as 

associates to determine whether they meet the qualific~tions prescribed in Byl~-.., 
28/ 

301 and., if they are qualified, grant them membership or registration":'" 'Ihe NFA 

has indicated, however, that it intends to develop fitness stan.1.ards and administer 
29/ 

proficiency examinations for associates ___ 'lllus, ln-'hile the NFA initially may grand-

father APs registered with the Com.~ission, unrestricted continuing re]istration 
30/ 

by the NFA may be conditioned upon subsequent passage of such an examination. 

See Registration Statement at 15; Article X!l, Section 6; testimony of 
Mr'-:- ~lamed, NFA Hearing Transcript at 19 aoo 27; and Response II at 4. 

See FeS"l;X)nSe I at 24-25: Bylaw 302. 'lhe NFA has indicated that in all 
likelihood it will wgrandfathern applicants currently registered with the 
caroniss ion. 

W Article III, Section l(a). 

~ ~ Response I at 24. 
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'!he NFA has proposed several rules designed. to protect against the insol

vencyr bankruptcy or unsound financial cordition of its F0-1. members. Notwith

standing Article III, Section 2(a), NFA ha.s stated explicitly that it has the 

authority, concurrently with the contract markets, to imp;)se those financial 
w 

requirements. contract markets will continue to be res[X)nsible for auditing 

and reviewing the financial coMition of their me.-nbars. 'lhe Nf'A will assuile 

resp8nsibility for auaiting non----.exchange F01s which are NFA mem.be'.(S an.1 antici

pates that the auditing of exchange member rots will continue to be coMucte..~ 

by the contract market that has been delegated primary financial resfOnsibili~y 

for the W.A rne.nber pursuant to a "D=legation Plan 11 of the NFA ard the contract 
32/ 

IT\3.tkets. Of co1.1rse, the exch,:mges "'ill be free to delegate their o.-.~ auditin-; 

resp:insibilities to the NFA as they see fit urrler any suCh ~legation Plan. 

Clearing organizations, exchanges aOO the NFA all will have the resp:insibility 

to enforce c0:~pliance with their c,,,r.i financi3l rules. 

Another fundamental purpose the NFA will seek to fulfill is the protec

tion of customers of FCNs (their APs and agents), CFOs and. CTAs through the 
ll/ 

adoption of unifo[";'l\, industry-wide sales practice standards":" Failure to observe 

ethical standards of conduct or violation of any of the specific prohibitions 

or mandates will be grounds for disciplinary action. 'Ihe prop:,sed compliQTlce 

procedures establish a canpliance office, which, in conjunction with the Regional 

31/ Id. at 9-10. 

w See Financial Requirements, Section 2. 'ltie NFA has indicated that it 
anticipates its auditing program will be under way within one year follow
ing the grant of registration by the CO'Thnission. See Fesp:mse I at 19. 
Within that time, any delegation plan which the NFA aOO the contract 
markets enter into will be subject to CCinm.ission i::eview. 

W Article III, Section l(e). 
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34/ 
Business Con::luct Co:nmittees';"will comuct investigations and take any necessary 

35/ 
actions against NFA member's." 

An additional function of the NFA will be to administer an arbitration 

procedure for the voluntary settlement of custctners' claims up to $15,000 against 
36/ 

members, their employees or associateS:-- Toward this end, the NFA has proposed a 

COOe of Arbitration, which will govern the conduct of such proceedings. ~re

over, other arbi tr able claims between or amorJJ customers, members or associates 
37/ 

may, in the President's discretion, be settled through the same procedures. 

'Ihis overview touches up:in only the centi:-al features of the IITFA prop::,s':1-1. 

'Itiese and other provisions which relate directly to NFA's ccrnpliance with Sec

tion 17 of the Act and Part 170 of the G:Jmmission regulations are analyzed belo.-.· 

only to the extent that they raise significant issues under the Act and CCXM\is

sion regulations. 

III. History of Title III 

In considering the NFA's application for registration, the Corrcnission was 

aware of the legislative history underlying the adoption of Section 17 of th~ 

Act. '!he Comrnission's prom-.1.lgation of rules setting forth the minimum require

ments with which applicants must canply in order to fulfill the public inter

est requirements of Section 17 reflects that legislative history. A brief 

W 'Ihere will be a canmittee co:npc:,sed of nine Board-appointed members 
for each of the three tegions. Bylaw 704. 

See Article III, section l(e) ard canpliance Rule 2-1. 

"Custaner 11 is defined to exclude FCMs, floor brokers, members and 
associates. Code of Arbitration, Section 2(a)(l)(i}(A). 

E.J CDde of Arbitration, Section 2(b). 
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discussion of that legislative history, NFA 1s earlier draft proposal under Sec

tion 17 of the Act, and the Camnission•s adoption of regulations under Section 

17 outlines the context within which the COnmission considered NFA's application. 

A. Legislative Bistory: 1974 

DJring the Congressional deliberations which culminated in the Commodity 
38/ 

Futures Trading Ccxnnission Act of 1974-,-a consistent theme of the legislative 

hearings was a concern that the existing self-regul5tory framework no longer 

adequately sarved the broa:3 public interests involved in the nation's rapidly 
39/ 

exparxling futures market~ TV:. a result, the Commission was created and ar,rieJ 

with new and enhanced oversight and enforcement !X)~rs to regulate the c001:110::Hty 

futuri::-s markets. In a1'J.ition, the 1974 amendments brought three classes of 

co;ranodity professionals under the Ccmnission 1 s regulation for the first ti~e: 

CTAs, cros and APs of FCMs. Unlike floor brokers and FCM.s, most of which were 

also contract market members and thus subject to self~rE!gulation under the Act, 

those three newly reg-ulated categories of industry participants had not been 

subject to any self-regulatory oversight. 

'Ib accom~odate the Cornmission 1 s increase~ regulatory responsibilities, the 

Act specifically e.11p::,wered the Cormnission to impose regul::itory reguireTients on 
40/ 

those industry participants that are not contract market members ___ In addition, 

Congress authorized the registration of futures associations under Title lll of 

W c.omrnodity Futures Trading Ccmmission Act of 1974, PUb. L. No. 93-463, 88 
Stat. §1389, _il ~- ( 1974). 

;1V See, _g_,_g_,_, H.R. Rep. No. 975, 93d COng., 2/l Sess. 44-48 (1974 I: and S. Rep. 
No. 1131, 93d COng., 2il Sess. 18-19 (1974). 

W Section 8a(8) of the Act, 7 u.s.c. Sl2a(8) (1976). 
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41/ 
the Act as a means of crntplementing, through self-regulation, Conm.ission regula-

tion of all ccmnOOity professionals. 

In hearings before the House Committee on Agriculture and the Senate Com

mittee on ~riculture and Forestry on the legislation to amend the Cctn.ncdity 

Exchange Act, many witnesses addressed the propriety of authorizing the creation 
42/ 

of futures associations as a new form of self-regulation for the industry-.-

ProJ:X>nents of futures associations believed that such organizations, like the 

NA.SD, could canplement the regulatory efforts of the Federal a3ency overseein3 

the industry anj assist in improving the caliber of ccmt1odity professionals who 
43/ 

deal with the public-.-

n-ie House ComTiittee on A':]riculture, in adopting the bill which authorized 
44/ 

the creation of registered futures associatioru;;---;-explained that the legislation: 

. provi~es enabling authority at the discretion of the 
can.mission for persons registered under the Act and in the 
caranodity trading business to esti:illlish a voluntary futures 
association or associations which would have authority to 
regulate the practices of its members in the public interest. 
Such an association would register with the Ccmmission and 
establish a uniform cOOe of professional conduct for those in 
the coitm-:dities business and have disciplinary authority over 

41/ 7 u.S.C. S21 (1976). 

See Hearings Before the House COP.rnittee on Agriculture Concerning Review 
of the Corrrnod.ity Exchange Act and Discussion of Possible Changes, 93d Col)9., 
1st sess. 94 (1973) (hereinafter cited as "O:tober House Heari~s 11

); Hearings 
Before the House Comnittee on Agriculture on H.R. 11195, 93d Corg., 2d sess. 
18-19, 101-102, 116, 127 and 262 (1974) (hereinafter cited as "January House 
Hea~ings"); and Hearings Before the Senate Committee on Agriculture and 
Forestry on S. 2485, S. 2578, s. 2837 and H.R. 13113, 93d O,ng., 2d Sess. 
510, 542-543, 548-549, 718-721, 729 and 739-740 (1974) (hereinafter cited 
as "senate Hearings"). 

See O:tober House Hearings at 94; and January 
also Senate !learings at 718-719 an:l 721. 

i1/ 120 O,rg. Rec. 10769 (April 11, 1974). 

House Hearings at 328. See 

.• 
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Agsociation activity would 
than a displacement to the 

serve solely 
authodty of 

as 
the 

n-ie Conference Can.~ittee generally accepted the House 
46/ 

provision5--;-which, as 

accepted, were enacted and signed into law .:1s Title III of the (hnrocxU ty Futures 

'l'rading Conrnission Act of 1974. 

'!he architects of Title III envisionej that me'nbers of the futures indus

try would generate proposals for the formation of futures associations. Moreover, 

the COITL~ission was expected to assist this process by establishing appropriate 

stan1ards and a procedural framework so that organizations coJld ap?lY for reg

istration ortd the CorrLi1ission could determine whether to register particular 

applicants. In addition, Section 17 vested in the Canmission statutory power 

that would allow th~ Commission to act as a catalyst for the formation of 
47/ 

futures associations. 

8. NFA's Initial Proposal 

01 January 31, 1977, NFA's organizing carrrnittee presented to the Corn

mission an outline pro;x,sal for a national association that would bring within 

its ~lf-regulatory purview all firms and individuals engaged in c011:1i::dity 
48/ 

futures activities with the pibli'c:- 'Il'lis informal profOsal had been adopte:3 by 

45/ 

1§,I 

H.R. Rep. No. 975, 93d Con;;., 2d Sess. 4 (1974). 

120 Cong. Rec. 33043 (September 30, 1974). See also H.R. Rep. No. 1393, 
93 Con;;., 2d Sess. 39 (1974); and S. Rep. No:-Tl94, acccxni>,nyirq H.R. 13113, 
93d Con;;., 2d Sess. 39 (1974). 

W See H.R. Rep. No. 975, 93d Con:J., 2d Sess. 16 and 17 (1974). 

48/ 'lbe NFA organizing committee 1 s presentation included draft articles of 
incorporation, a document entitle:::i "Points of h;ree..~ent - With Com.~ittee 
Intent" (an agreement among iOOustry or9ani2ers), and a roe~orandum to the 
organizing catlillittee from its Counsel. 'll'le FIA previously sul:mitted an 
outline prop::,sal to the canmission in 1976, which applied to F'(Ms, CTAs 
and CK>s, an:! focused its regulatory efforts on retailing a6tivities ana 
member financial resp::m.sibility. After learning of the efforts underway 
to organize NFA's broadly based association, the FIA organizers agreed 
to support the draft proposal that was presented to the Ccmm.ission in 
1977. See Prepared Statement of Kr. Melamed at 4-10. 
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the organizing camni ttee, all of the then existing contract markets and the FIA. 

It was placed before the Commission in order to facilitate and encouri:W3e discus-
•• 49/ 

sion of certain issues involved in registering futures associationse 

Following a public meeting on February 10, 1977, the Q:rnmission issued a 

statement of guidance that reflected its preliminary reaction to the NFA draft 
50/ 

proposaI-:-- In that statement the Commission endorsed the concept of cooperative 

regulatii:in and announced that it considered "the NFA proposal to be a valuable 
51/ 

first step toward implementing the purposes of Title II°L" 'I.be Ccrnrr:ission 

stated, hO',,,',;Ver, that there were certain aspects of the proposal that required 

further study, including incentives to membership and fair representation. 

Nevertheless, the Com11ission f'.mphasized that it stOO'.J ready to work with NFA 

representatives to assist it in finding solutions to these problems and to ~ek 

alternatives where required. 

D.Jring the ensuing months, Ccm~ission staff and NFA representatives 

corresponded and met to discuss the informal prop:isal. At a meeting held on 

June 7, 1977, the ComT.ission, reco;inizing that a formal registration applica

tion h~d not been filed, approved as a matter of policy the concept of 
52/ 

"uniform require:'J me."nbership" as proposed by the NFA organizing canmitte'e': NFA 

~ Id. at 6-7. 

~ CFI1: Advisory to the Media, February 15, 1977. 

51/ Id. 

g/ 'Ihe Commission's policy approval in 1977 was stated ''in the abstract, 11 

applicable to any applicant futures association. Nevertheless, this 
p:ilicy was interned to be a basis for the proposed NFA structure, su....""l
ject to the Commission's ~continuing p:,wers and processes ... in 
further structuring and implementing" NFA's prop::>saL See CF'lC Press 
J<alease lb. <97-77, June 7, 1977; aoo official minutes of tlie open can
mission meeting held on June 7, 1977. 
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suhnitted a n,,:ised version of its draft articles of incon:oration on July 20, 

1977, alon;i- with a revised ttPoints of Agreenent" setting forth the organizing 
53/ 

camnittee's intent. lhe revised draft contained a modified manner for selecting 

a board of directors. 

Justice subsequently cawnented on the informal prop::,sal, expressing its 

opinion that NFA 1s mandatory membership requirement, in particular, posed an 

unconstitutional delegation of agency authority an::! was not, as required by 

Section 15 of the Act, the least anticanpetitive means av,;1.il~ble to the Cam,is-
W 

sion to achieve the objectives of the At:t. The Com.~ission then afforde~ NFA an 
55/ 

opp:irtunity to respond to Justice 1 s ccmrnent"s:" In addition, the Pilblic Interest 

Econanic Center, under contract with the 0:m~ission, undertook a study of the 

com~titive asp:;-cts of the futures trc(:}ing industry and. expressed some reserva-
56/ 

tions about the NFA prop:)Sal which are discussed belc,,,.i. 'l'he NFA draft applica-

tion thereafter was not formally subnitted to the Canmission and, accordingly, 

the Com.~ission deferred any further consideration of the NFA's draft prop::isal. 

Tne concerns which Justice raised were addressed explicitly by Congress in 1978. 

c. 1978 Reauthorization: Section 17(m) 

DJ.ring the Com.~ission's 1978 reauthoriz~tion hearings, sllbcanmittees of 

00th the House Committee on h]riculture and the senate Ccrnmittee on ~riculture, 

_g; Letter fran Philip F. Johnson, then Counsel for the NFA organizing can
mittee, to Richard E. Nathan, then 111:::ting General counsel, dated July 20, 
1977. 

7 u.s.c. §19 (1976). See In the Matter of the National Futures Association, 
Comments of O:tober 7,1977, frcxn Justice to the Commission (hereinafte( 
cited as "1977 Justice canment.s"). 

~ :Res~nse of the National Futures Association to Clljections to its Pre
liminary Proi;x:,sal, January 31, 1978. 

W See Jones, N. and Ferguson, A., Corrpetition and Efficiency in the Can
~it;t Fu~res Markets (M.a.y 1978). ~ also pp. 30-32 infra. 
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Nutrition and Forestry heard testimony frcrn many witnesses expressing their 
211 

opinion that a futures association shol.lld be created. '!he Sena_te SUbcaniitittee 

considered that: 

(t]he industry has worked to develop a regulatory organiza-
tion which would apply to the CF'IC for approval .... "!his 
title III organization is designecl to regulate all F01.'s taking 
over the responsibility in this area fonnecly carried out by 
the exchanges, whereby the exchanges will regulate all activi
ties at the exchange level, such as floor trading practices, 
contract details, financial integrity of clearinghouse member~, 
et cetera. 

'Ihus, the industry would be regulated through the exchan~es 
concerning exchange operations, and through the title III 
organization concerning FCMs and their contacts with the 
poblic . .2Y 

DJring the Senate floor de~ate on the legislation, Senator Pat(ick J, Leahy 

stated that the proposed amendments to Title III ~ere being offered in order: 

to Sfeed the establishment of these associations and to 
allow them to assume som~ of the duties cur~ently being 
coo:::lucted by the Com~ission, These associations could 
free C'.oot11.ission personnel to erqage in other activities. 59/ 

Y.ost significantly, the canmittees adopted new Section 17(m}, which ex

pressly allo~~ the C.Ommission to approve rules of a futures association that 

See Hearings on H.R. 10285 Before the Subcommittee on Conservation and 
Credit of the House Committee on Agriculture, 95th Cong., 2d Sess. (PP
VIII-IX for summary of testimony) (1978) (hereinafter cited as "1978 
House Hearings''); Hearin;ts on the Reauthorization of the COJtlTIOOity Futures 
Trading Comnission Before the Sub:::ornnittee on Agricultural Research and 
General Legislation of the Senate Corrrnittee on Agriculture, Nutrition, 
and ForestIT, 95th Con:J., 2d Sess. pt. II at 12, 13, 26, 27, 29, 30, 
47, 48, so, 51, 68, 116, 119, 121, 122, 136, 137, 186, 190 an:l 191 
(1978) (hereinafter cited as "1978 Senate Hearings"). 

~ Testimony of David T. Johnston, then Vice President, E.F. Hutton Inc., 
1978 senate Hearings at 121. 

22,I See 124 COng. Pee. S10535 {daily ed. July 12, 1978). See~ remarks 
of Pep. Foley, 124 COng. Pee. B7206 {July 24, 1978); and s. Pep. NO. 
850, accanpanying S. 2391, 95th COng., 2d Sess. 30 (1978). 
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would make membership in at least one futures association mandatory for persons 
~ 

eligible for membership. '!he House COOrnittee camnented that: 

[u]se of the authority of this amendment would b;a C(l'flpletely 
discretionary with the Cartrnission. 'llle camnittee was per
suaded that such discretion may be useful to the Canmission 
if it should decide that such a provision is necessary for 
an effective self-regulation Pro:Jram and is otherwise in the 
interest of the objectives of section 17. 61/ 

'!'he Conference Committee of the Senate and House agreed to Mopt the Hause 

amend-nent, thereby explicitly permitting the Ccm:nission to approve mardatory ms;.m

bership rules of any futures association. '!he conferees also a:'Jopted provisions 

that increasej the limit on the amount in controversy in futures association cus

tomer arbitration proceedin~s to $15,000 and authorized the Comi~ission to delegate 

to a registered association certain as~cts of the Ccxnmission's registration func-
62/ 

tions for APs.'° 

D. Adoption of Part 170; Th~ NFA ApPlication 

In furtherance of its statutory ma.Matt' under Section 17 of the Act, the 

Commission adopted, effective April lo, 1979, regulations go·Jerning applications 

for registration subnitted under Title III and specifying standards with which 
63/ 

such applications must ccmply~.- '!he CCmmission's regulations expanded upon the 

&QI 'Itle Senate c.omrnittee's mandatory membership amendment to Section 17 
would have granted the Ccm.~ission the authority to approve mandatory 
membs!rship rules of either a Title III association or a contract market 
for persons eligible for ~rship. see S. Rep. No. 850, 95th Cong., 
2d Sess. 31 (19781 . 

.fill H.R. Rap. No. 1181, 95th COr,:r., 2d Sess. 20 (1978). 

62/ See 124 Cor,:r. Rae. Hl0685, Hl0687, Hl0691 (September 25, 1978) . 

.§/ The Com:nission adopted Part 170 of its regulations (17 CFR Part 170 
(1981)). See 44 FR 20649 (April 6, 1979), [1977-80 Transfer, Binder] Comm. 
F\J.t. L. Rep. (CCH) 120,795. when proposing the registration standards, 

(footnote continued) 
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requirements set forth in Section 17 of the Act and, in particular, Section 

17(b), which enumerates the findin;1s the Can.~ission must make in order to 

register a futures association and errp::,wers the Camnission to establish specific 

requirements to which an association's rules must confonn. The Canmi.ssion did 

not determine that any particular fonn of futures association was necessary or 

would be in the public interest, but noted th3t any such determination collld be 

rr~de only after considering the issues involved in registering a future$ asso

ciation in the context of specific applications received. 

Following the 1978 reauthorization of tne Cormnission and the Ccmrr,ission 1 s 

adoption of specific guidelines governing prospective futures associations, t~e 

NFA organizing canrr,ittee resu:re6 its attempts to present the Canm.ission with 

a workable futures association which, if registered, could effectively comply 

with its responsibilities under the Act. These renewed efforts culminated in 

the su.bnission, on March 16, 1981, of~ fonnal application for registration 

und.e[ Section 17 of the Act. Supporters of the proposal now before the Can.~is

sion believe it represents a practical corr,:tJranise of inherently conflicting in-
64/ 

d.ustry interests':" It incorp:irates a regulatory framework up::,n which the functions 

of the Title III organization may be implemented, but does not purp::irt to describe 

or detail all of the self-regulatory functions that the NFA necessarily will 

Footnote continued 

the Canmission also requested public comment on certain policy questions 
concerning the benefit of having a ·registered futures association, the 
structure such associations should take, the role of various segrrents in 
the futures irrlustry in the associations and the consequences of mandatory 
mambership. See 43 FR 46039 (October 5, 1978), [1977-80 Transfer Biooer] 
Canm. Fut. L. Rep. (CCH) 120,679. 

!!;' See Prepared StatEfl\E!nt.s of Messrs. Melamed, Morgan, Isaacson,' Wilmouth, 
Stotler, weiner ard Magnussen at 9-11, 13, 2, 2, 3, 2 am 1-3, resp;c
tively. see also NFA Hearing Transcript at 137-138 and 1551 aoo canrrwent 
letter fran Senator Lugar. 
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implement. Rather, in seeking registration as currently structurOO ana for

mulated,· the NFA would cont-nence operations with resp::,nsibility for certain 

core self-regulatory fooctions and thereafter, subject to further COnmission 

review, evolve in· a practical manner to fulfill additional objectives of the 

Act and Ccxn.~ission regulations thereunder. 

IV. Analysis of the NFA Application 

The NFA application addresses each of the mandatory requirements for 

registration set forth in Section 17(b) of the J\ct an~ P~rt 170 of the Commis

sion 1 s regulations. 'Ihe cumulative effect of the NFA's rules and the regula

tory functions which it will assume is to demonstrate that the Com.~ission's 

registration of the NFA will benefit the public interest. '!tie discussion which 

follows analyzes the nature of the public interest to be served by the NFA's 

registration anj its specific c011pliance with each provision of Section 17(b) 

of the Act and the 0:mL~ission 1 s regulations therel.lnder. 

~- S~ction 17(b)(1): Public Interest 

Section 17(b)(l) prohibits the Commission from registering the NFA unless 

it is able to find that the NFA "is in the public interest and that it will be 

abl~ to ca'Tlply with the provisions of this section and the rules and regulations 
§I 

thereunder and to carry out the purposes of this section." C.om.'Tlission regula-

tions 170.l and 170.9 reiterate the statutory standard and 170.9 in particular 

provides that an applicant association must "conduct its affairs consistent with 
66/ 

the public interest to be protected by the antitrust la~" 

~ 7 U.S.C. §2l(b) (l) (1976). 

§§I C'mmission regulation 170.9, 17 CFR Sl70.9 (1981). See als6 pp. 77-80 
infra. 
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In evaluating whether registration of the NFA would be in the public 

interest, the Cootmission considered whether a need for additional regulation 

of the canrocxHties industry exists. Concluding that a regulatory gap exists ei.nd 

that coordination is lacki~ with respect to industry regulation of partici

pants 1 financial responsibility and sales practices, the Canrnission then ana

lyzed whether the role of a canprehensive futures association such as the NFA 

could serve the public interest by assuming self-regulatory responsibilities 

where a need has been identified. In this regard, the Canmission examined the 

extent to which the NFA could more effectively or efficiently perform regulatory 

functions currently exercised by the Commission. In ad<lition, the Ccrnmission 

considered the experience of the SEX: with respect to its program to regulate 

broker-dealers that are not NASD or securities exchange members (''SEC."O program'1
) 

as well as the SFX.: 's reliance up:in the NASD to perform certain self-regulatory 

fW1ctions similar to those prop::,sed by the NFA. 

1- Need. for Effective Customer Protection 

'ltte NFA and others have asserted the1t the NF.A's approach is the most 

practical and effective means to achieve a ccmprehensive self-regulatory pro

gram, an~ that its program is designed to fill a gap that currently exists in 
67/ 

canmodities self-regulation':- 'lhe approach is not intended to replace tlle Can-

mission's customer protection resp::insibilities, but to canplement those duties 

by providing a vehicle through which canmo:::'lity firms and professionals handling 

customer accoll!'lts will be subject to binding, uniform ethical an:] financial 
g; 

standards. 

See Prepared Statements of Messrs. Morgan, Sandner, Weiner and 
Magnussen at 5, 2-3, 2-3 and 6, 1-2, aOO 3-4, respectively. ~ 
See also caament letters from the D1E and Madu££. 

g,' See, !h9..,_, Prepared Statenent of Mr. Melamed at 16. 
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'!be NFA apProach will imp:>se professional standards on industry parti

cipants not currently subject to self-regulatory ethical and financial rules. 

Many firms aOO individuals con1ucting customer-related commodities businesses 

are not reg-ulated by a contract market and, therefore, not subject to the audit 

programs or disciplin;;i.ry roles i.rrqx,sed on contract market members. For instance, 

35 percent of the 376 Fots registered with the Commission as of May 29, 1981, 

were not members of a contract market; neither were 99.24 percent of the 1,961 
69/ 

Com.~ission-registered CTAs nor 98.83 percent of the 1,110 registered cros--::- Fur-

ther, the number of contract market member rots remained relatively constant 

(declining £ran 217 to 205) during the period of August 1979 through August 1980, 

while the number of FC'Ms which were not members of any contract market increased 
70/ 

by approximately 40 percent (from 108 to 149). 

a. Financial Monitorin~ 

'!hose FCMs which are not regulated by a contract ltlarket have been the 

cause of disprop:irtionate compliance problems that might have been avoided 

69/ As of May 29, 1981, there were 32 firms that were registered as both C'l'As 
and FOiS under the same name. Seventeen of those crA/FOl.s were not mem
bers of any contract market. Similarly, there were 19 cros that were 
also registered as F01s, and 13 of those dual registrants were not con-
tract market members. • 

tn the ten years since 1970, the average volume of funds in segregation per 
firm (exchange member and non-exchange meml:,er) increased 4,000 percent from 
$.2 million in 1970 to $8.7 million in 1980, as shown in the following chart: 

YFJ\R 

1970 * 
1971 * 
1976 * 
1979 
1960 

AVERAGE FCM SEXiR&il\TIOO 

$ 213,517 
459,209 

2,105,609 
4,950,000 
6,737,266 

* See 42 FR 27167 (May 26, 1977). 

$ CHI\NGE 

$ 245,692 
1,646,600 
2,644,191 
3,787,266 

% CHANGE FID-1 
PRECEDING YEM 

115% 
359% 
135% 

77% 
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71/ 
through greater self-regulatory monitorinj:° For instance, in 1980 alone, the 

financial problems of five FOts, none of which was a member of any contract 

market, placed in jeopardy a total of approximately $8 million of customer 
72/ 

funds.'° 

Nor has the loss of customer funds been confined to non-member F01s. A 

number of CFOs and CTA.s have experienced CCJJ!pliance p,:-oblems that have resulted 

in financi~l difficulties. For instance, there have been major CCIMlod.ity pool 
73/ 

and trading advisor failures. The activities of these cros and CI'As have 

largel_i been beyonj the jurisdiction of the existing self-regulatory organiza

tions. There have also been several failures of firms dealing in leverage 
74/ 

transactions an~ in illegal futures and option's. 

b. Sales Practice Regulation 

'!he problems which the Commission has identifiej with respect to the 

financial resp:msibility of non-member FO!sr cros am CrAs may well reflect 

even more serious problems regarding the sales practices of these iOOustry 

participants, In particular, it has been the Cormnission 1 s experience that in 

71/ See Prepared Statements of Messrs. Weiner and Sarrlner at 3 and 3-4 1 

respectively. 

72/ "Ihree finns filed in bankruptcy: Inccrnco, Inc. ($2 million in customer 
funds)1 Chicago Discount Co!rotP<lity Brokers, Inc. ($3.8 million or more): 
and Bengal Trading corp. ($1.8 million). Qie firm was place:'! in receiver
ship: Pyne commoaities Corp. {$400,000). 'Ihese dollar figures reflect 
the total exPJsure of customer funds threatened by the f'Ols' financial 
difficulties. 'lbe actual amount of customer losses, however, may be less, 
because the bankruptcy trustees are erdeavoring to recover funds that may 
be distributed ultimately to custcmers. 

nJ '!hree CIOs were placed in receivership in 1980 and two in 1981. Two CTAs 
were placed in receivership in 1981. 

:Hf Approximately 15 such fi.rms either were placed in receivership or filed 
in bankruptcy during 1980. 
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many of the instances where financial difficulties have forced non-member FCMs 

or CR:>s into bankruptcy proceedings, the financial failure frequently has be-en 
75/ 

the result of, or coupled with, the misuse of customer flD'ldS. ~ile routine 

financial auditing of such firms and periodic examination of their sales prac

tice, supervisory an~ back office procedures would not serve as a guarantee 

against the loss of customer funds through fraud, such routine surveillance 

coul1 serve as a means of early warning against improper financial or sales 

practices an1 thereby prevent or at least mitigate potential losses. 

With resr;ect to the need for a futures association to assu~e regul3tory 

responsibility fa~ ccmn(X)ities S3l~s pr~ctices, the eom.~ission notes that the 

proble~ is not one which is confinec'l to non-contract market member firms. 'Ihe 

contract markets themselves either do not currently have rules and pr~rams for 

conducting retail sales au~its of their members or, if they do have such rules 
76/ 

and programs, do not conduct retail audits routinelY. To remedy this regula-

tory deficiency, the eleven exchanges each could be required to adopt and 

enforce individual rules and programs focusing on custcrner protection. 'Ihe 

burden u!))n many firms to cCinply with as many as eleven separate sales prac-
77/ 

tice pro;rairis, however, led many coornentators to object to provisions in the 

NFA 1s Articles and rules which would preempt the effectiveness of NFA sales 

practice rules where any member contract market had adopted rules governing the 
78/ 

same conduct." 

TI/ See pp. 27-28 infra. 

testimony of Messrs. Wilmouth, Sandner and Johnston, NFA Hearing Trans
cript at 135, 147-48, and 121-23, resi:;ectively. 

See, .!.:.S.:._, CBT Rule 423.01 and CME Rules 442 an::l 443. CBT members and 
anployees thereof are prohibited from soliciting discretionary accounts 
through advertisements, while O!E members arrl their employee"s may adver
tise if within the bounds of "truth and gOOO. taste" and their publications 
are filed with the otE Public Information and Marketing Departmente 

]Y See Article III, Section 2 an:l Conpliance Rule 2-l. 
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In resp:mse to those objections, NFA amerrled these provisions to assure 

that its regulatory program with res~ct to sales practices would not be pre-

E3llpted by any conflicting contract market rules and that NFA cOll.ld enfoc-ce its 
m 

rules against all NFA members. Indeed, the desire to eliminate or avoid duplica-

tive regulatory requirements has been a motivating factor underlying the NFA's 
80/ 

developrent and application fran its inception. In addition, frO'!l the Commis-

sion's viewpoint, the practical task of overseeing eleven exchange pr03rams, 

each reflectin9 individual self-interests, would imp:ise a more time-consuming 

burden on the Com._~ission than registering and overseeing an association whos~ 

principal purpose is to regulate the retail activities of its members uniformly 

under rules that satisfy com.~ission standards. 

'lhe incidence of financial problems among non-member FOts, c:ros and CTA:2, 

the uniform lack of adequate sales practice regulation, and the recognized desire 

of industry participants to avoid the burdens of duplicative and conflicting 

regulations all demonstrate that a need exists for 00th broa:::lening the scope of 

existing regulation an:J., where appropriate, seeking to lend uniformity to the 
81/ 

frame,~ork of self-regulatiori:" The NFA's application is responsive to these 

regulatory needs and, upon implementation of its pro;1rams, would app;ar to repre

sent a significant contribution to furthering the public interest in effective 

and efficient regulation of the coounodities industry. 

81/ 

Pesp:inse I at 7-10 and Resp:m.se II at 1-2. 

Prepared Statements of Messrs. Melamed, Sandner, Stotler and Weiner at 
8, 5, 2 and 2, respectively. See·also canment letters from A.G. Becker, 
the Olli, and Bache. 

Justice raised a concern that registration of the NFA was not an appro
priate means of protecting the public interest unless the canmission 
could demonstrate that a "market failure" had o::curred. Under its 
statutory interpretation, however, Justice would have the oinmission 
a:id a new registration requirement for futures associations which does 

(footnote continued) 



- 25 -

2. R!3iStration of the NFA .... is a Rea~onable Response to a 
Demonstrated Need for Regulation 

~ile the canmission believes that the NFA and those cawnenting upon its 

application have demonstrated that a leg-itimate need for changes in the current 

regulatory framework exists, the Commission also has considered whether approaches 

other than registration of the NFA might better serve the public interest. As 

discussed bela.,,,,, the Commission does not believe that it is i:ossible to demon

strate that another regulatory approach would necessarily be more effective, or 

less antic001~titive, in servir,g the public interest than registration of the NF'A, 

a. Direct Commission Reg~lation 

The Corn.~ission has pri.Jn~ry oversight resp::in.sibility under the Act for the 

prevention of abusive practices and the protection of the public e~agej in con

rru:x3ity futures trading. In fiscal 1980, the Ccm11ission regulated the activities 

of over 3,000 contract market me:n!)ers, 360 Fa-ts, more than 38,000 Can.Tlission-
82/ 

registered industry salesfeople and nearly 2,600 CTA£ and cros." 'ltie Ccm11ission, 

Footnote continued 

not exist in the Act or regulstions, or would require the Ccm~ission 
to substitute Justice's narrow view of the public interest for the 
independent judgement of the Carnnission, which Co03ress in this instance 
reco;nized as the final arbiter of any preceived conflicts between the 
p..iblic interest and the antitrust laws. Justice's argument, however, 
seems to be premised on its view that r83istration of the NFA would 
have anticanp;titive consequences. As discussed in the Commission's 
section 15 analysis infra, the CCITrnission is not convinced that, on 
balance, registration of the NFA ~ill be accanpanied by any anticanpeti
tive effects. To the extent that any such effects are evidenced, the 
Commission believes that the factors discussed above illustrate market 
deficiencies which would warrant registration of the NFA. ~ile these 
deficiencies may not be consideret1 a nma.rket failure" in a purely 
economic sense (i.e., the marketplace does not provide the most effi
cient allocation~resources), the Crnrnission believes that the NFA 
and the canmentators have identified substantial gaps in the current 
self-regulatory framework (£.:..2.:., lack of adequate sales practice 
regulation) and unnecessary duplication of regulatory funct~ons that 
have resulted in a failure of the marketplace efficiently and effec
tively to thwart financial failures and the misuse of customer funds. 

gt ~ the Canmission' s 1980 Annual Report at 12. 
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in its efforts to provide the needed level of customer protection, has devoted 

enormous staff resources to audit and enforce its custcrner protection and segre--
83/ 

gation rules and minimum net capital requirements. 'llle Camnission•s staff 

ducted 313 audits of canmOOity firms handling customer fll!'lds during fiscal 

con-
84/ 

1980 

and, to assure the maintenance of contract market rule enforcanent pr~rams con-
85/ 

sistent with the requirements of Commission regulations 1.51 and 1.52, conducted 

14 rule enforcement reviews of exchange pro;irams for both financial aOO trade 
§' 

practice rule enforcanent ccmpliance. 

1he Com:nission • s regulatory duties also include the review of new applic3-

tions for <lesign~tion as a contract market under Section 6 of the Act and the 
87/ 

review of contract market rule sutmissions pursuant to Section Sa(l2) of the Act. 

In this regard, the Commission notes that it rec:ently adopted rules under Section 

4c(c) of the Act which will authorize a three-year pilot program for the trading 
88/ 

of option.son designated futures contract's": 4Ihe 0:mmission anticipates that, 

In fiscal 1980, 41 members of the Caranission's professional staff expended 
over 60 thousand h6urs (approximately 35 percent of the Division of Tra:'.iing 
and Markets' total working hours) monitoring the financial and customer 
business practices of FOts, CTAs and CfOs at a cost of nearly $1 million. 
In canparison, during the first eleven months of fiscal 1981, over 59 thou
sand hours were expended by 37 staff professionals monitoring those activi
ties at a cost of over $900 thousarrl. Nearly 13,000 of those hours were 
spent auditing non-contract market-member FCMs for cc:mpliance with the Com
mission's customer protection and financial rules, at a cost of almost $200 
thousand. 

W ~ the Commission's 1980 Annual RefX)rt at 124. 

W 17 CFR S§l.51 and 1.52 (1981). 

~ See the Commission's 1980 Annual Re[X)rt at 120. 

§]/ Id. at 117. 

!!!;' 'Ihe CO'tlmission ~opted the regulations authorizing the options pilot pro-
gram at a public meeting on September 8, 1981. Under section 4c(c) of 
the Act, the O::xnmission 1 s rules cannot becOOle effective until the expira
tion of thirty calendar days of continuous session of Corgress after the 
date of transmittal to Congress of such rules and documentation of the 
0:lnmission1 s ability to regulate successfully these options transactions. 
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under its pilot program, the COmmission 1 s regulatory duties with respect to 

applications for designations as contract markets to trade canmo:iity options 

and the subnission of related contract market rules will increase considerably. 

'Ihe COmmission notes that along with the significant increase in the 
~ 

number of canmo:iity firms and persons r~istered with the Commission, there 

has been a significant expansion of public participants in the futures markets. 

With increased customer participation, more ccxnplaints have been filed with the 

Commission 1 s reparations staff. lfflile 540 cot1plaints were filed in 1977, this 
90/ 

figure increased to 1,401 in 198"o':" It is also noted that customers often make 

complaints to the contract markets or the ccrnmod:ity fi[llls themselves, in which 

case it appears that a large number of !X)Ssible actions go unrep:,rted to the 

Commission. 

Where the Commission identified or became aware of canpliance deficiencies 

by regulat~ entities, it brought nine preliminary and permanent injunctive 

actions against firms for conducting illegal canmodity options and off-e~change 

89/ 'lne number of Commission registrants in the following categc(ies has 
increased significantly during the six-year period of Septetnber 1, 
1976, through August 31, 1981, as shown in the follO\llin;J table: 

FCMs CTl\s CFOs l\Ps 

8/31/81 380 1,602* 815* 43,376 

8/31/80 360 1,194 697 37,585 

8/31/76 274 463 375 23,825 

% increase 
1976-1981 39% 246% 117% 82% 

Between 1980 and 1981 alone the number of CTA.s registered with the camnis
sion increased by 34 percent arrl the nwnber of APs increased by 15 percent .. 

* the COrnrnission notes that the number of CTAs and CPOs registered as of 
May 29, 1981 (~ p. 21 supra), was greater than the m.unbers reflected 
here, as of August 31, 1981, the most recent date available. 'rttis dis
crepancy occurs annually as a result of late renewals of such registra
tions, which must be renewed each year by June 30. Tue COnmission has 
no reason to expect that, upon receipt of late renewals, the number of 
registrants in these categories will decline~ 

2Q_/ Se€' the canmission's 1980 Annual Report at 28. 
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91/ 
futures trading in fiscal 198~ 'lhe O::xnmission also instituted actions against 

w 
five cros and three F(Ms, none of which was a member of any contract market dur-

ing fiscal 1980, and filed four co:nplaints alleging fraud a.rrl misappropriation 
93/ 

of custcmer fund's:- 'lne COmmission also argued appeals of eleven cases involving 

unlawful futures contracts ,:md canmOOity options on appeal during fiscal 1980. 

N::>twithstanding the significant ccrnmit:ment of resources aOO public funds 

which thesz regulatory and enforcement functions entail, Justice in its ccmments 

suggests that direct Commission regulation of p:>tential NFA members may be m::>1ce 

appropriate than registration of the N?A for such purpose. '!he Ccm~ission stron3ly 

disagrees. 

'!he Com'Tiission believes that the canmodities industry is not only prf'pare-::l 

to assU'Tle, and capable of exercising, self-regulatory responsibility with respect 

to the activities of industry participants, but ;tlso better equipped to devote the 

resources necessary to reduce significantly the considerable nu:nber of customer 

abuses which have occurred in the absence of effective self-regulation. Moreover, 

inasmuch a; the industry as a whole may benefit from self-regulation of those 

industry segments currently subject only to the limited oversight permitted by 

limited Com.~ission resources, the Com.~ission believes it is appropriate in the 

public interest to assess the costs of such regulation directly upon the industry 

and custaner beneficiaries of NFA regulation, rather than on the general public 

through direct furanission regulation. '!he effectiveness of this approach, how-

In seven of the nine actions, fitrns have been placW in receivership. 
In total the COmmission openej 777 and. closed 689 investigative matters 
during fiscal 1980. Of the 36 a±:ninistrative proceedings and 19 injunc
tive actions that were initiated, thirty of those cases were closed. 
See Canmission's 1980 Annual Report at 94-100. 

_2V Id. at 100-103. 

n/ Id. at 103-105. 
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ever, would be jeopardized if the NFA did not have provisions which, in effect, 

compel NFA membership by industry participants. 

While the Camnission has statutory discretion to register a futures asso

ciation which requires membership by all potential cegulatees, it also has author

ity to regulate those persons and firms that do not wish to be members of any 
94/ 

voluntary futures association':- 'Ihus, the Canmission itself could directly impose 

and enforce business conduct and fina.~cial staOOards on those industry participants 

trMs~cting custooier business that are not association m~rs. The Ccm~ission 

believes, however, that this approach would be less effective than a self-reg:.ih.

tory ap?roach and that it would restrict the time which the ecm~ission and its 

staff could devote to other statutory responsibilities that the Ccmmission m:.ist 
95/ 

fulfill, including those noted above':- 'Ihe Ccrn.~ission believes, therefore, that 

the NFA approach should b? a more effective method of ensuring adequate customer 

protection and offers the means to provide a level of customer protection respon

sive to the needs identified above. 1-brrover, in light of the NFA prOp:'.)Sal and 

the clear statutory ma.njate favoring self-regulation by a registered futures 

association, the Commission believes its reliance solely on direct Ccmmission 

regulation of p:,tential NFA members woulj 00 inappropriate. 

In this regard, the c.ommission expects that, as the NFA implements its 

regulatory programs, the Ccmm.ission will be able to reallocate p::>rtions of its 

staff resources from the direct auditing functions which it nCM performs to 

other priorities (~, oversight of the exchange-traded options pilot program, 

greater scrutiny of existing self-regulatory pro.;irams, review of contract market 

94/ ~ 7 u.s.c. SS2l(dl anil (e) (1976). 

See PreparOO Statements of Messrs. Melamed, r-tlrgan, 
weiner at 13-14, 11-12, 3, 5, and 2, respectively. 
from the OIE, NM'TA, and 'nlomte. 

lsa.acsoii', Siebens and 
See also canment letters 
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rule prop:isals and applications for.designation) ard to more vigilant enforce-nent 

against all fraudulent activities, whether coOOucted on or off the carrnodity 

exchcmges. '!he Canmi.ssion believes that the direct regulation of retail sales 

practices and financial activities by both the CCrn:nission and a futures associa-
.9&/ 

tion necessarily would result in duplicative regulatory efforts. It would result 

neither in cost efficiencies nor allow the Can.~ission's staff the necessary time 

to develop other Commission progra~s that could enhance fair, coopetitive and 
97/ 

efficient c~ity futures trading: __ _ 

b. Co:noulsory Contract Market Membership 

The C.Orrcii.ssbn also has considered whether the present structure of C0'!'.-

98/ 
mOOity self-regulation is effective to correct retail sales abuseS:- In pa.rticul~r, 

the Com11ission examined whether it should require the contract markets to under

take the direct regulation of all FCY.s, CPOs ~ CTAs by cCJn~lling all industry 

96/ 'Ib provide biennial reviews of retail sales activities of every FOi, cro 
and CTA, it is projected that the Canmission would need to place at least 
40 additional auditors into the regional field offices and increase its 
Washington staff by six attorneys and supervisors. 'Ihe COnmission, however, 
has no realistic expectation that such adjitional resources might be made 
available to it for these purposes. 

W Justice also questioned in its can.rnents whether an industry-wide insurance 
program might be a more effective means of providing custaner protection 
against industry participant financial and sales practice abuses. Justice 
camnents at 28. '!tie Commission believes, however, that the value of such 
an insurance program as an alternative to self-regulation is questionable. 
In this regard, the canmission agrees with the NFA's observation that the 
NFA's program nis intended as a p~eventative program, unlike insurance, 
for example, tr.'hich only canes into play after a loss occurs. 11 Pesp:mse 
III at 11. !lt)reover, the NFA also raises valid concerns as to whether 
ninsurance premiums, absent an organization such as NFA, could be suffi
ciently l(Yw for smaller F01s so as not to be a serious burden on C(Xn~ti~ 
tian." Id. 

W See, ~, Prepared Statement of Mr. Morgan at 5. Cf .. Justice camnent 
letter at 3-4, in which Justice asserts that the existing regulatory 
structure is adequate to regulate the industry aOO maximize 'constiner 
welfare. 
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- pa.rticipants conducting customer business to join a contract market. !he Canmis~ 

sion considered this alternative in light of a 1978 study by the Public Interest 

Economic Center, which concluded that a superior alternative to registering a ccrn

pulsory membership futures association would be to require all participants 
99/ 

transacting customer business to join a contract market. 'I.he Canrnission believes, 

however, that such an approach would be impractical, less effective and could 

im?')se significant competitive burdens on industry participants. 

The Commission notes that the contract markets have not been inclined to 

expand their self-regulatory functions to include induSt(y participants otherwise 

subject to what have been the traditional areas of contract market self-regula

tion. Moreover, to realize pr03rams conparable to that prop::>sed by the NFA, ea;:h 

contract market would have to develop programs for con1ucting retail sales audits 
100/ 

of its members and routinely conduct such audit's:- In connection with such pro-

grams, the contract markets wo:.1ld have to adopt and enforce more extensive rules 

relating to custO'ner protection. 'D'le contract markets also would be required to 

regulate new categories of industry partici?ants -- cros and CTAs 

exchanges have had no prior direct regulatory experience. 'Ihe responsibility to 

review contract markets' multiple rules and pro;irams would impose a more time

consuming burden on the Commission than registering one or more associations 

whose principal purposes are to regulate the retail activities of specified 

categories of members. 

99/ See Competition and Efficiency in the Carrnodity Futures Markets at 304-306. 

100/ See, p. 23 supra. 
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Finally, the contract market custcrn~r protection rules that currently exist 

anci which might be adopted by each contract market could vary fi-an exchange to 

exchangew 'lhose industry participants that are members of two or more contract 

markets would often face conflicting exchange rules governing their custaner-
101/ 

related activities as well as duplicative self-regulatory burdens. By gr~ting 

the NfA (or other futures associations) resfX)nsibility to regulate th~ retail 

sale practices and financial res?Jnsibility of specific categories of ccm.TIOdity 

firms and professionals directly, the Commission believes th~t the NFA will not 

only reduce conflicting and duplicative regulatory burdens on industry partici

pants, but ~ill also allow the CoJnrr:.ission and the contract markets to reallocate 

more efficiently their resources to other regulatory programs. 

c. Benefits of Self-Regulation by a Registered 
Futures Association 

'The Commission believes that its reliance upon thfl self~regulatory ap

proach of a futures association will enable the industry to consolid~te the ex

pe:rtise and experience of various industry segments, thereby allowing NFA readily 

to identify and solve industry regulatory problems. '!he opportunity for members 

to share their knowledge of developing sales practice or financial problems with 

a canmon self-regulator should encourage a resp::inse to such problems before they 

require Commission intervention. In this regard, the NFA will i.rnp:ise early warn

ing financial rep:>rting requirements on FCMs that are not members of any contract 

market. 1tlus, each F01 must notify, in addition to the o:m.,dssion, either the 

NFA or its affiliated designated self-regulatory organization ("IERO") (Le., a 

101/ Prepared Statements of Messrs. Melamed, Sandner, Stotler and Weiner 
at 8, 4, 2 and 2, respectively. See also ccmnent letters fcan A.G. 
Becker • the OtE and Bache ... 
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contract rnar-ket) when its adjusted net capital at any time is l€!SS than the appro--
• 102/ 

pr iate dollar amotJn.t.. In this mannei:- the NFA should be readily aware of any 

potential financial problems that could adversely affect any industry partici

pant's dealings with a financially insecure firm. '!he ready availability of 

information concerning both financial and sales practice abuses frcrn the NFA 

should improve the Commission's ability to take appropriate action where neces~ 

sary to ensure that custom~rs' funds are secure. 

"nlis reliance on industry knowledge and expertise, therefore, can benefit 

both the industry and customers. AE, one market user stated during the Com.~ission 

hearing on NFA: 

Those intimately involved: through market participation 
know potential conflict areas where irrequl~rities may 
exist, symptoms of abuse will show mc,re clearly to those 
experts, the intelligence network will work m:)re quickly as 
a result, and surveillance will be enhanced by this first 
hand monitoring as will enforcement. '!he fact that all 
sectors related to market transactions are represented in 
NFA membership will further enh~nce the self-p:ilicing 
aspect. 103/ 

Although it is difficult to m~asure the benefit to be derived fro:n NFA's 

customer protection ana financial resF,Onsibility programs, which encanpass all 

industry participants handling customer accounts, the CClnmission expects that 

NFA will allow the OJmmission to decrease its staff 1 s day-to-day monitoring 

activities and, therefore, reduce those costs that the CaMlission now incurs 

102/ 

103/ 

See parenthetical note at Financial Fsquiranents, section 6. Under can
mission regulation l.12(b), 17 CFR §l.12(b) (19811, every FO! or applicant 
FCM that knO'-iiS or should know tha"t its adjusted net capital has fallen 
below the early warning dollar amount must file a notice with the Canmis
sion and its OORO (as well as with the SOC if the applicant or registrant 
is also a securities broker-dealer) within five business days of such event. 

Prepared Statement of Mr~ Mennel at 4. See ~ Prepared St:p.tements 
of Messrs. Isaacson, Siebens and Weiner at 5, 5 and 7, respectively; 
and testimony of John T. Gelderman, then President of the FIA, 1978 
House Hearings at 268. 
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while concurrenUy improving customer protection. Although the CCmnission, in 

its oversight capacity, will incur some costs in overseeing NFA activities, the 

Commission expects that its st~ff will expend significantly less time and e}C

pense inspecting NFA caupliance activities than it currently ex:pends conducting 

field inspections and other audits of FCMs, CFOs and C'!As. ~reover, under 

NFA's mandatory rne.llbership approach, the Commission will mt need to i.J!lplernent 

a program similar to the S0: 1s SE:O program, and thus will be able to avoid 

exr=e~ing substantial tirne on direct regulatory efforts that would merely 

duplicate efforts performed by NFA. 

Finally, throu3h the W.A's regulatory efforts that focus specifically on 

customer protection and fini:l.llcial responsibility, the Ccmmission believes that 

NFA can effectively deter, if not reduce, the number of fi[Ills that have engaged 

in abusive retail and financial practices which have ultimately resulted in bank

ruptcy or receivership and the loss of customer funds. 'llle Canmission expects 

that the dedication of NFA resources to corrluct full canpliance reviews of F01, 

CPO and CTA custan2r activity will have a significant prophylactic value, and 

that further loss of customer funds may be reduced. 

d. SEC Experience 

As mentioned above, Title III was adopted in contemplation that regis

tered futures associations would act as industry selt-regulatory bo::lies coo_par-
104/ 

able to the NA.SD. 'Ihe provisions of Section 17 of the Act were modeled closely 

after section 15A. of the Securities Exchange Act of 1934 ("Exchange Act11
), which 

105/ 
authorizes the SEC to register national securities associations. Indeed, Con-

gress adopted some of the language of Section 15A. of the Exchange Act verbatim 

when it dr:afte'J Section 17. 

10-4/ See text at note 43 supra. 

10s; 15 o.s.c. S78o--3 (1976). 
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'l'he Commission, in considering alternatives to the self-regulatory ap

proach offered by the NFA, examined the SE: 1 s experience with tj,e NASD and with 

those securities firms which are r-egistered only with the se: ard are not metroers 

of any self-regulatory organization, W"lile reccgnizing- that •some tension neces

sarily exists between the vigorous regul~tory pursuit of custaner abuse and the 

legitimate business desire to avoid un-:lue government intrusion," the SEC asserted 

in its testi'llOny thi;it based on its ex1)2rience, "the self-regulatory l'r'K'.X:Jel appears 

to offer the or,timu:r. vehicle" for advancing cJstcrner protection and financi;1l 

responsibility, particul~rly in view of increasi~g cust~~er participation i~ the 
106/ 

con~OOities market's:-

In this regard, the SB: provided tne Com.~ission with some indication of 

the resources employed by that agency in supervising those pa.rts of the industry 

w!"!ich it regulates directly, as opl_)Osed to those industry segments that are regu-

13.ted by one or more self-regulatory oqanizations. The SOC estimeites that 

approxirnJ.tely nine st3ff me.-nbers ( approximately 15,800 working hours) are reqi..lired: 

to perform examinations and inspections of the 450 broker-dealers that have not 

chosen to join thei NASD and instei:id are regulat':d by the SE:: ( "SECO broker-dealers") 

and another seven persons (approximately 12,000 working hours) to review financial 
107/ 

and other reports of these SOCO broker-dealers. In addition, the full ti.me equiv-

alent of 70 persons (approximately 122,000 working hours) were involved in inspec

tion and OOTipliance activities regarding 1,500 investment canpanies and 4,000 

investment advisors. 

106/ Prepared Statement of Mr. Scarff at 1. 

107/ 'Itiis information and that which follows are based on data ~enerated during 
the first two quarters of this fiscal year through the SOC s staff tii'ne 
and activity tracking system.. See letter frcxn. Mr. Scarff to the Canmis
sion dated July 27, 1981. 
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In canparison to the number of Commission working hours budget&-2 to regu

late the 2,700 CCflll'f'OOity participants that were not subject to exchange jurisdic

tion in fiscal 1981t the SEX:' projected that it expends nearly three times as many 

hours in its direct regulation of 5,950 securities industry participants that are 
108/ 

not regulated by any self-regulatory organization. In terms of staffing cootrnit~ 

ments, the Q:xn.•riission, when ccmpared to tbe SB:'s direct regulatory efforts, is 

unable to dedicate the resources necessary to provide customer protection and 

financial resp:)nsibility programs staffed at a level canparable to those of the srr:. 

i.:oreover, at the C'.anmission hearing on the NFA, the soc pointed out that 

the soco program is the most difficult of its regulatory pro;irams to administer 

and, in the absence of any examination program other than that of self-regu

latory organizations, the public relies entirely on the SEX::'s scrutiny. As a 

result of diminishing SEC resources and other factors, it was M.r. Scarff's be

lief that the SOCO program does not extend wthe kiM of public protection bene-
109/ 

fits" that it should to meet its goal under the Exchange Act. 

Predicated on the performance of the NA.So for the more than forty years of 

its existence, the SEX: experience indicates that there are a number of advantages 

resulting from reliance on self-regulatory organizations to establish effective 
110/ 

regulation. 'Ihose advantages include a practical and effective alternative to 

108/ It is estimated that the SD: expeOOs approximately 150,000 hours directly 
regulating 5,950 securities participants (25 hours p:r firm), while the 
Canmission experrled approximately 38,000 hours to regulate 126 F01s and 
nearly 2,600 cros and CTAs that were not contract market members (nine 
hours i:er firm) in fiscal 1980. _ In addition, the SEX: also employs 34 
:persons (approximately 63,000 working hours) to perform examinations, 
inspections and canpliance activities on an oversight basis for the over 
3,000 broker-dealers that are NhSD members. Id. 

109/ see testimony of Mr. Scarff, NFA Searing Transcript at 97. 

110/ see Prepared Statement of Mr. Scarff at 2. See also Prepared Statement 
of Mr. Morgan at 6; and canment letter £ran the CME. 'Ihe SEl: also pointed 
out that NASO did not emerge mature at birth, but developed in an evolu
tionary manner over a period of years. 
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attempting direct government regulation on a wide scale and the ability to "bring 

industry knowledge and experience to bear on regulatory problems, thus fostering 
111/ 

sensible, as well as effective, solutions to those problems. 11 ·rn addition, self-

regulation permits participation in the developnent process by those firms anj 

persons that will be subject to the regulation, "with the object of harnessing 

industry involvement to establish industry-defined standards that may, where 
112/ 

appropriate, go beyond the requirements imposed by a governmental lx:dy." 

* * • 
On the basis of the demon.strated.n~ for greater regul~tory involve.~e~t 

with the activities of both contract market mernber and non-member F04s, as well 

as CK'5 anj C'TAs not currently subject to self-regulation, the lack of ade:iuate 

Com:~ission resources to devote to direct regulation of such persons, the benefits 

to be realized bi,' self-regulation, and the Com.~ission's appreciation of the SEr:'s 

experience with self-re,gulation by the NA.SD, the Com~ission be-lieves that there 

is an established need to register a futures association which can demonstrate 

its ability to comply with the public interest standard of Section 17(b)(ll oE 

the Act. 

B. Sections 17(b)(2), {3) and (4): EliSibilit~, Statutory Dis~ 
2alification and Qualification Standards for NFA ~rship 

113/ 
Section 17(b) (2} of the Act states that the Canmission shall not register 

a futures association unless the association has pranulgated rules which permit 

111/ Prepared Statement of Mr. scar ff at 2-3. 

112/ 

113/ 

Id. at 3. 'Ihe SEX: also advised the can.mission that a potential disadvan
tage exists in t.hat an "industry group will act in an anticanpetitive 
manner, or that it may be less diligent in enforcing standards that it 
adopts .... " Id. In this regard, the Q::lrunission concurs with the SD: 
in its belief that goverrnent oversight can address those C:oncerns when 
they arise and thereby assure effective self-regulation. 

7 u.s.c. S2l(b) (2) (1976). 
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(1) any person registered under the Act, (2) contract markets, or (3) any other 

person designated as eligible by the Commission to becane a manber, unless ek-

114/ 
eluded by S@ctions 17(b) (3) and (4) or a rule of the association which the Com-

mission has approved. Section 17(b)(2) further authorizes the establishment of 

a restrictive membership system which could allow for eligibility to be de~L

mined by the nature of the potential registrant's business activity or such 
115/ 

other basis approved by the Commission. In regulation 170.2, the Commission 

indicated that an association could restrict membership, 3Ill0n;J other things, by 

categories of persons registered in particular capa.cities with the Commission or 

doing business in particular geo;,raphic regions. 

Article III, Section 1 of the NFA application construes the potential 

scope of the N?A membership by reciting as the organization's general purpose 

its intent " ... to promote the improvement of business corrlitions and the 

can.mo~ business interests of persons engaged in canmo:Jity futures activity ... 
116/ 

NFA has chosen to include contract markets, FCMs, agents of F01s, CTAs, CFCs and 

APs as those eligible for membership. In defining the scope of the organization 

and the 1.miverse of its i;otential members, the NFA considered whether persons 

114/ 7 U.S.C. §2l(b)(3) an:l (4) (Supp. III 1979). 

115/ 17 CFR §170.2 (1981). 

116/ As defined under NFA Article XVIII(c), 11 a!Jent" means any person required 
to be named by an FOt on its app-licatlon for PCM registration with the 
0:>mmission. \<alile the COmmission notes that one ccmmentator expressed 
concern that the terms "agent" and "corresporrlent" are not define:) in 
the N:'t or regulations (see canment letter £ran A.G .. Becker), the Commis
sion believes that the term "agent" has a ccmmonly accepted meaning that 
is within the c<moon usage of the trade and, therefore, that a separate 
definition for this purpose is unnecessary .. APs, however, would be ex
cluded fr(l'll the NFA's definition of agent.. See Section 41<. of the Act, 
7 u.s.c. S6k (Supp. III 1979), and 45 FR 80485, 80486 n. 7 (December 5, 
1980) ~ see also NFA Article XVIII(d), which defines "associates" to 
include APs .. --

" 
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participating in the offer and sale of leverage contracts and ~ealer cptions 

also should be included . 

The NFA has determined to limit its oversight to the more traditional 

areas of carrnOOity futures contracts tra:led on designated contract markets as 

well as to any exchange-tra:led options which the Commission may perm.it and to 

excl'Jde from its membership those persons who engage solely in the offer and 

sale of leverage contracts or dealer options. Nevertheless, because the C.om

mission has suggestecl that it might determine to regulate leverage contracts as 
117/ 

futures contracts, the NFA would include those participants as eligibl~ for 

~embership if the Commission adopts the regulatory frall\ework for leverage con-
118/ 

tracts whi~h has bee~ proi:osed. In this regard, the NFA p:)ints out that its 

current Articles do not preclude a broader regulatory role in the future, and 

that perso~s i~volved in the offer and sal~ of leverage contracts and dealer 
119/ 

options cou.l-:.l re a1mitted to its membership. 

Section 17(b)(3) requires an applicant futures association to a:1opt rules 

which provije for the rn1u1datory diSqualification of certain persons seeking 

me'Tlbership. The Act states that the registered association's rules must indi

cate that a p;rson is ineligible for me.~rship if he (1) has been suspended or 

expelled from a registered futures association or contract market for corr:'luct 

"inconsistent with just and equitable principles of trade," (2) is subject to 

a Commission order denying, revoking or suspending his registration or suspend

ing, expelling or barring hi~ £ran a registered futures association or contract 

117/ see 45 FR 13494 (March 12, 1979). 

118/ Jesp:mse I at 5. 

119/ At least one leverage dealer has indicated a preference for being 
included in NFA. see ccmrent letter fran Monex. 
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market, (3) was the cause of any such action or (4} is associated with any per

son who, in the exercise of reasonable care1 should be know:, to him to be 

ineligible for membership in the association. 'l'he NFA has promulgated standards 

in Bylaw 30l(b) listing the circumstances under which a person may be disquali~ 

fied fran membership. 'Ihe NFA Bylaw generally mirrors Section 17(b)(3) of the 

Act in its enlll11eration of those circumstances urr.:1er which no person shall becc.rne 

a member or when sus:pension or expulsion fran rne.Tlbership in the futures associa

tion would be warranted. 

In addition, the NFll. generally has incorporated a Co;1n1i.s.sion interpre

tation concerning tie Corn.~ission's standards for denial of registration into 
120/ 

its non-st~tutory disqualifications. That interpretation includes, amen~ other 

things, convictions within the preceding ten years involving transactions or 

advice concerning ccm~ojities or securities, injunctions frCY.n certain activities 

relat€--::'l to can.~odities or securities a~j willful violations of the Act or of 

several seci.lrities statutes. 

Although NFA 1 s standards of exclusion are si.:T,ilar to those promulgated 

in the Act, there are instances in which NFA goes further than mandated by sec

tion 17 and in which those staOOards differ fr011 the Corn:nission's standards. 

In particular, Bylaw 30l(b)(iii) would permit a party to becane a member even if 

the party_ otherwise would be ineligible if the Membership Cc:xnmittee finds that 

the reason for the ineligibility 11 does not cause the party to pose a threat to 

Members, Associates or custcxners." tnasmuch as the Act ::ioes not require exact 

duplication of C.Ontnission standards, the reasons for differing do not violate 

the .lv.:'t or the purposes of Section 17, and Section 17{b)(3) provides for excep

tions with the approval or at the direction of the Commission in cases where 

120/ 17 CFR Part I, ~ndix A ( 1981). 
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the ec.nmission determines that such exception would be in the public interest, 

the Commission finds that NFA 1s bylaws concerning registration cani;x,rt with 

Section l7(bi(3) of the Act. 

'lh(ough Section 17(b)(4), the Act also requires that a proposed futures 

association a::lopt rules which establish starrlards with respect to training, ex

perience, and such other qualifications as the association firrls necessary or 

desirable for members and their associates. Under Bylaw 301 the NFA has providej 

for the pranulgation of qualification standards, although initially the NFA will 
l2l/ 

limit its qualification testing to the registration of associates. With re-

spect to associated persons, the NFA represents that it eventually may assume 

the COITl~ission's responsibilities in this area and perform all registration 

functions. However, such action is not intended to occur irmnediately but rather 

after the NFA has placecl its associate tegistration and testing programs into 
l22/ 

full opsratiOO. 

Finally, the NFA has suggested that it may use the authority contained in 

Bylaw 302 to "grandfather" those NFA applicants who currently are registered with 

121/ ~ Resµ:mse I at 21. 'Ibe commission, pursuant to Section 4p of the Act, 
is authorized to adopt such standards and written proficiency examinations 
for applicants for certain kinds of registration. 'l11.e Commission is fur
ther empowered, pursuant to Sections 4p ar.rl 4k( 3), to delegate the author
ity to require testing of applicants for registration to a registered 
futures association~ 'lhe NFA intends to ass1.m1e much of the clerical 
b...lrden of registration and testing of associated persons, as expressly 
authorized urrler section 4k(3) of the Act. '!he COmmission notes that 
the assumption of such functions, )Jryjer Section 4k will require the NFA, 
where relevant, to follow precisely any camnission regulations concerning 
testing. For proposed rules concerning proficiency e~aminations for 
associated persons, see 46 FR 20679, 206Bl (April 7, 1981). 

122/ '!be Ccmnission questioned the apparent limitation placed on NFA in the 
Articles, as implemented in Bylaw 30l(b)(ii), to i<lopt stan:lards in the 
form of written proficiency examinations solely with respect to associates 
of FOts. NFA did note, however, that the corrent Articles do oot preclude 
the association undertaking a broader regulatory role in the future .. 
IEsponse I at 21-22. 
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123/ 
the eom.~ission. Certainly in the initi;tl registration of members and associates, 

this proce:Iure would expedite the required processing time. 

In conclusion, NFA's proJ?:)sed rules pertaining to the reguirenents and 

restrictions for registration generally canp:,rt with Sections 17(b)(2J, (3) and 

(4) of the Act, although there are some procedures concerning registration and 

qualification standards which still remain to be adopted. '!he Coot~ission will, 

of course, review such rules when prop::ised by NFA. 

C. Section 17(b)(5): Fair Represent3tion 

Section 17(b)(S) of the Act and Ccmmission regulation 170.3 require that 

the rules of a registered futures associatio~ assure £air and equitable represen

tation of the views and interests of all of its members in adopting or ~ming 

its rules, in its procedures for selecting officers and directors and in all other 
124/ 

µ-lases of it.s affairs anJ activities. 'lbe regulation also provides that "[n)o 

single group or class . shall dominate or otherwise exercise disprop'.)rtiOTl;lte 

influence on any governing board ... or on any disciplinary or membership 

panel . . " '!he membership structure of the NFA, as well as the manner in 

which certain categories of its membership may exercise power through its Board, 

raise certain questions in light of the statutory language and the Canmission' s 

regulations adopted thereunder. 

llie membership will te divided into three categories -- contract markets, 

FCMs, and lndustry Participants. '!hose categorical divisions pervade the NFA's 

Articles, Bylaws and Rules and form the basis for the composition of the Boar.:'l, 

123/ Response I at 24. 

124/ 7 U.S.C. S 2l(b) (5) (1976); 17 CFR S 170.3 (1981). 
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the Executive Committee and the NJminating CcnL~ittee. Each of the eleven con

tract markets which ccmprise the first category will select an individual to 

serve on the Board. In addition, those contract markets which captured more 

than 20 percent of the previous year's total volume on all o:::intract markets will 

be entitled to an additional representative. At the present time, two contract 

markets meet this test; thus, there will be a total of thirteen contract market 

directors. '!he second category will be can;osed of all FCM.s, contract market as 

well as non--contract market members, who will elect a total of fourteen Board 

ma.110€:'rs. Ft::1-ts with more than 50 branch offices will be represented by six direc-

tors, FCMS with 16-50 offices will fill four directorships, and F01.s with 1-15 

offices also will have four Board representatives. The third category, Industry 

Participants, will enc(Inpass all other NFA me.tbers, with ten Board se~ts allo

cated amon:;i cros ( two dfrectors), CTAs ( three directors), conmercial h:lnks ( two 

directors), an:l canrnercial firms (three directors). There also will be three 

Public RJ;ipresentatives on the Board. 

'Ihe nine-me-nber Executive Ccm-nittee will be made up of the NFA 1 s President, 

one contract market director from among those having one Board seat and one from 

;;ai contract market allocated two Board directorships, three FCM directors, two 

Industry Participant directors and one Public Representative director. 1Ihe Ncxn

ioating Committee will be C<:mp:Jsed of five subcQTiillittees -- FG1s, cros, CTA.s, 

ccrmnercial firms and ccmmercial banks - each having three members. Each F01. 

member will be dra1tr1n from a different size subc.ategory, Le., one from the 1-15 

offices group, one £ran the 16-50 offices group and one from the over 50 offices 

group. 

Given the structure and canprehensive authority of the Board an1 Executive 

Ccxnmittee, the CCJmnission considered whether the interests of the members canpris

ing each category will be equitably represented. In particular, the COTu11ission 
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and cotunentators raised essentially three issues with resp;ct to the provisions 

governing contract market representation. 'lhe first is whether contract markets 

should be entitled to have any voice in the NFA 1s government sinC€, as separate 
125/ 

entities, they will not be subject to the NFA's regulations. f\J.rther, inasmuch 

as contract markets are a canfX)site of other groups (F01s, CFOs, CTAs) which will 

have their own representatives and the only com?')nents of contract markets which 

will not be separately represented are floor brokers and floor traders (..t."to will 

not, in any case, be reglllated by the !~Al, the Co"TliTlission also consdered whGthec 

the representation of contract markets w3s consistent with the requirenents of 
126/ 

fair representation under the A~t. 

'Ihe second issue relates to the degree of representation allocated con-
127/ 

tract markets in comparison to other categorie's:- Exchanges will be represented 

on a one mernber, one vote basis, as well as on a prop:irtional basis (those with 
128/ 

greater voll.lme, i.e., larger exch,:L·-r;3'es, will fill two directorships). rots an? 

lndustry Participants, on the other hand, have not been allocated Board seats in 

a directly pro~rtional manner -- there is no consistent relation in the nl.I:"nber 

of members in each category or subcategory to the number of directors they will 

elect. 

See Cootment Letter, Articles at 9. See also ccmment letter fran the 
CME: and: PreparM Statements of Messrs. Melamed and Morgan at 17-20 and 
7-11, respectively. 

126/ see, ~• canment letter frcrn. Spiegel and Fain and Prepared Statement of 
Mr. Morgan at 7-8. 

127/ See canment letters from Dean Witter, the ~D, COnti and 1-ieinold, Justice, 
Spiegel and Fain, NAFTA and Clayton. See also Prepared Statements of 
M;ssrs. !obrgan, Weiner and Magnussen at 8,~ and 5, respectively. 

128/ ' If one or more new boards of trade are designated as contract markets, 
howaver, only those eleven contract markets with the greatest annual 
volume will be represented on the NFA Board. Article VII, Section 2(a). 
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fJ.hird, some c:anments addressed whether the provisions of Article XVII can

port with the fair repcesent.ation requirenents of Section 17(b) (5) of the Act and 
129/ 

COmmission r03ulation 170.3. 'I11at Article requires ratification by two-thirds 

of the contract market directors, but only a majority of the directors in the 

other categories, before proposed changes in the Articles may be presented for 

full membership vote. Commission staff and carunentators questioned the purp:,se 

of the provision, given the P')tential for as few as three contract markets to 

veto a prop:isal which the remainder of the l3oard as well as a majority of the 
130/ 

NFA members may favor. 

F>dditional issues concerned the lack of distinction between exchange a.rd 

non-exchange member f'01s anj the absence of any direct voice on the Board fer 

F01 agents and associates, Colil/llentators questioned whether non-rrember ro1s 

woula be equitably represented unless they were assigne:'l a specific number or 
131/ 

proportion of the directorships allottej to the FCN category. Similarly, 

questions were rciised with respect to the fairness of canpelling agents to be 

members and pay dues, requiring APs to register as associates and subjecting 

both agents and associates to the NFA 1 s rules, without affording them the op?Jr~ 
132/ 

tunity to participate in the NFA•s decision-making processes. 

'Ihe NFA organizers maintain that the NFA's application recognizes that a 

system of fair government is imperative not only for the NFA to gain registra

tion, but also to gain cra1ibility within the industry and thereby operate in a 

129/ See Comment letter, Articles at 9; and ccmment letters from Conti and 
Heinold, Paine Webber (August 27) aoc1 Clayton. 

130/ ~. ~, camnent letters fran Paine Webber (Au.gust 27) and Clayton. 

131/ See Cantnent letter, Articles at 6: and canment letters from A.G. 
Becker, Clayton aoo Spiegel and Fain. see also Prepared Statements 
of Messrs. Siebens and weiner at 3 and ~respe°ctively. • 

132/ See Q:rament letter, Articles at 7 i a.n:I can:nent letter fran A.G. Becker. 
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viable manner. '!he NFA's initial draftsmen and its organizing carmittee con

sistently have maintaine:1 that the participation of the contract markets would 

provide a valuable resource. 'Ihey also believed that any private organization 

which would regulate those who trade canmodity futures should permit contract 

markets, where all transactions are executed and which ultimately would be 
133/ 

affected by those regulations, to becane mem:)ers. 

t1:lreover, the organizers believed that if the NFA was to maximize its 90211 

of regulatory efficiency, full contract market participation would be essential. 

If contract markets were to relinquish some of their oversight roles in favor of 

the assumption of those tasks by the NFA, they would have to have a voice in the 

matter. Otherwise, the organizers believed that duplicative regulations wOJld 

not be eliminated and contract markets would not be inclined to require their 
134/ 

mB11ber F01s to join t.he NFA. 

Finally, the organizers stated th~t the industry leadership, which tradi

tionally has been found at the contract markets, is vital to the NFA's stability 

and vitality. In that vein, contract market representatives have devoted co~

siderable time and effort and contributed substantial capital in anticipation 

of the central rol2 they will have in aiding the NFA's developnent. IndeeJ, 

although the NFA eventually may have been o~ganized without exchange lea.dership, 

the exchanges and other industry officials provided the impetus necessary to 

organize this broad-based futures association and proceed with its application 

for registrationw 

'Ihe Commission acknowledges that contract market participation in decision 

rnaki09 was an issue crucial to the NFA' s formation. The Canmission also reccg

nizes that contract markets have considerable interests at stake in NFA in terms 

133/ See Prepared Statement of Mr. Melamed at 6. 

134/ seen. 15 supra. 
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of the financial contributions they have made and will continue to make arrl in 

terms of the responsibilities they will relinquish to the NFA. However, the 

Commission must also examine the continuing role of the contract markets in the 

governance of the NFA from the perspective of those who will be subject to NF'A 

regulation. 

In this regard, the com.~ission reviewed the appropriateness of the NfA 

providing contract markets with a voice in the conduct of its affairs. The 

absence of ~A regulation over contrQct market functions raises the issue of 

why contract markets and major portions of their mer.ib2rships (floor brokers a:1d 

floor traders), which also will 
ps; 

not be subject to NFA regulation, should be 

participating in the governance of non-contract market members which are sub

ject to NfA regulation. Further, to the extent that contract market me.'nbers 

ar~ subje~t to NFA regulation(~, FCM..s) they are assured an independent 

voice in the NFA's governance. Accordingly, at least one ccm:nentator has 

questioned whether the provision of Board representation of contract markets 
136/ 

is duplicative and therefore unnecessary. 

ln response to this concern, canmentators as well as the NFA point to 

the ex:p;rience of contract markets in developing and maintaining effective self-

136/ 

'lhe NFA preempts itself from adopting, administering or enforcing any 
rule or procedure which would purport to govern the corduct of business 
on any contract market's trading floorw Article III, Section 2(b)(v). 
'I'tle NFA notes that "[fl loor brokers are regulated by the contract market 
where they conduct business, and not by NFA. 'I'tlus, floor brokers are not 
com~lled to join NFA in order to accept futures orders for execution. 11 

fegistration Statement at 8. See also Article III, Section 2(a). 

Spiegel and Fain commented that Board actions will be in the interests 
of contract market members since •• (i) t would appear t.hat there is no 
difference between the membership make-up of the contract markets an:! 
the members themselves . . . . " 
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137/ 
regulator~ bc::dies":° The NFA contends that contract markets are the organizations 

138/ 
most representative of the industry as a whole. furthermore, ti:1e NFA asserts 

that since contract markets eventually will withdraw fr(ltl certain areas of reg

ulation, they should be able to participate actively in the decisions which 

pertain to whether the NFA is better suited t::, assume regulatory responsibilities 
139/ 

which the contract markets previously have exercised. 

'Ihe Com~ission believes it is appropriate for the NFA to reco:;inize the 

stake t~at contract markets have (Ind the insight they can offer in the develop

ment of the NFA's rules. 'Ihe COm:nission finds merit in the argument advanced 

by the f\1FA and others that the expartise of contract markets will be a valu~:::ll;: 

resource to the fledgling orga!lization. ?.:J.rticularly in its formative .stage.s, 

the NFA will gain the benefit of the contract markets' experience with self

regul~tion. This may assist the NFA in overccrning una~ticipated hurdles which 

are more than fa~iliar to contract markets. 'The Commission believes, however, 

that as the lines of resfX)nsibility between the NFA and the contract markets 

beco~e more particularly defined and as t.~e NFA institutes its regulatory pro

grams and becan;s canfortable in their o;eration, the NFA should reexamine the 

structure of its government, particularly the further need for the current level 
140/ 

of representation of the contract markets. In short, while the Commission does 

not believe that contract market representation is essential to the functioning 

of the NFA, it also believes that there is sufficient flexibility in the Act 

and regulations to allow for NFA 's proposed representative structure. 

137/ See canment letters frcm the 01.E aOO. NAFTA. 

138/ see l<esponse I at 12. 

139/ Id. at 11. 

140/ See Prepared Statement of Mr. r-k>rgan at 9. 
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Having concluded that contract market representation is not inappro

priate, the Commissi::m also considered whether the number of contract market 

directorshipg is acceptable in relation to those allotted to the other industry 

segments~ There will be eleven contract market members in the NFA aOO thirteen 

directors on the Board to represent them~ In contra.st, 360 FCM members will be 

represented by 14 directors on the Board, and Industry Participants, including 

some 2,000 CTAs, 1,100 Cros and an undetermined number of ccrrnnercial finns and 

cc:mmercial banks, will have a total of ten directors to represent them. 'Ihese 

figures reflect that representation (at least currently) will be on basically a 
141/ 

one member, one vote basis for exchanges', but not for FG1s or the subcategories 
142/ 

of Industry Participants. 

'lhe Commission recognizes that strict representative goverment (one mem

ber, one vote) is not required by th€> Act or regulations.. Rather, all that is 

necessary is that the system be fair an1 equitable. 'the NFA maintains that con

tract market representation, in the form prescribed, is essential to ensure that 

duplicative regulation is avoided (~, each contract market must be able to 

present its views regarding how it can eliminate rules that overlap those of 
143/ 

the NFA) and to provide base funding. Indeed, contract markets have already 

invested considerable time and financing and will be a substantial source of 

funds under the dues structure established by the Bylaws. 

142/ 

In this regard, however, the COmmission notes that exchange representa
tion itself is at best an approx-tmate attempt at providing exchanges as 
a group with a voice in the governance of the NFA. In fact, at present 
each exchange will be provided at least one Board representative regard
less of whether that exchange is merely designated as a contract market 
in a single canmcdity or trades actively in a significant number of 
designated contracts. 

Dean Witter, Conti and Heinold aOO Justice cite this numerical imbalance 
as evidence of potential contract market dan.inance, which Justice a~gues 
may have anticcinpetitive effects. 

143/ ~ Response I at 11-12. 
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'lhe Camnission also notes that the provision of thirteen Board director

ships and two Executive Ccm!n.ittee memberships does not~~ confer daninance 

upon contract markets. Nor does the provision for two direetors for each of the 

"larger~ contract markets mean that they will automatically daninate the other 

contract markets. 'Ihe NFA has established a large Board in order to mitigate 
144/ 

the influence any particular segment might have on a smaller governing board. 

E:ven if a two-thirds majority of the contract market directors collaborate and 

garner the suprxnt of a m.3.jority of the other categories' directors to ratify 

a prop:;,sed change in the Articles, approval by a rrsjority of the members the~

selv~s in each catf>gory also is required. That approval will serve as an 

intrinsic mechanism to protect against the attempts of any group of directors 

to effect changes which are not in the best interests of the general membership. 

M::ireover, the Com!llission expects that the contract markets will exercise 

good faith and not attempt to use their positions on the Board for their indivi

dual purposes rather than for the collective goals of the NFA, In any event, 

the Com.~ission must awrove all NFA rule changes prior to their effectivenes~ 

cmd, in this regard, will monitor the activities of the Board in order to assure 

that no segment or group of members attempts to restrict NFA develO['.lnent or to 

promote individual interests to the detriment of the Nf'A, in contravention of 

the requirements of Section 17 of the Act or the public interest considerations 

of section 15 of the Act. 

'!he third is.sue concerning cont.ract markets also warrants further dis

cussion. Article XVII, which sets forth the requirements for adopting, amend

ing or repealing the Articles, provides that all such prop::>sed changes must be 

~44/ Earlier informal proposals of the NFA included Boards canposed of 15 an:'! 
17 Irembers, with approximately the same proportionate representation. 
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ratified by two-thirds of the contract market directors, but by only a msjority 

of the directors in the Industry Participant and F01 categories before they may 

be presented for full membership vote. In practice, this would give the CBT and 

the CME in conjunction with one other contract market, or any other cc:mbination 

of five of the thirteen contract market directors, the power to veto prop)sals 
145/ 

which coulj affect the entire industry. A two-thirds vote of approv3l is not 

require::l for any other mernbt"'rship category, and there is no apparent reason for 
146/ 

the distinction. 

'Ihe NfA insists th:3t "{t]his safeguard is imp::irtant to assure that changes 

in the Charter -- to alter the sc~ or mission or basic structure of NFA ... 

--- will occur only if there is a broad-based industry consensus, '!his consensus 

is best reflected through the representatives of the exchanges. The present 

requirement assures in particul3r that no single regional .Q!:. £!odUct groupin3 of 
147/ 

interests ca11 domin3~11 

Although the Commission believes that a~endment of the provision at s:::ime 

time in the future may prove necessary, the CorTL11ission is willing to approve the 

Article, at least for the present, for several reasons. rirst, the voting struc

ture prescribed is limited to the adoption, amendment or repeal of any of the 

Articles. 'Itius, the day-to-day activities ana requirements, as well as the imple

mentation of the NFA's functions, will be unaffected. Moroover, the Commission 

145/ 'Ihe CBT and OtE, the two largest exchanges, tOgether will have four of the 
thirteen contract market directors. 'lhus, only one more vote would be 
necessary to constitute the on~third needed for a veto. 

1~_6/ Conti and Heinold raised this point in its canment letter and proffered an 
amer)'.jed version of Article XVII calling for ratification of prop:,sed 
changes in the Articles by a straight majority of the Board. ,. 

147/ llesponse II at 2-3 (enphasis supplied). 
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will monitor and close~/ scrutinize the voting that occurs pursuant to those 

procedures. If the Commission determines that contract markets are exercising 

disproportionate influence, it will not hesitate to take action pursuant to Sec-
148/ 

tion 17(k) of the Act. Thus, the Commission has a means to control any abusive 

dominance which may arise. 

Finally, the Commission has determined that there is an overwhelming public 

interest in seeing the NFA assume its intended regulatory functions. With the 

safeguards availaOle to the Corranission and the internal limitation that the proce

dure concerns only the preliminary ratification, before the m~rship vote, of 

proposed Article changes, the Commission has detemine:::l to approve Article XVII. 

Both the Com.'Tlission and Justice also rOO'larked upon the distribution of 

Board directorships a11ong CFOs and CTA.s as compared to those allocated to con-
14~/ 

tract markets and F01s. '!'hose groups will have the greatest nl.D'T\ber of members 

-- there are 1,961 CTA3 and 1,110 cros registered with the can.~ission -- yet 

CTA.s will elect three and cros will elect two individuals to serve as their 

sp:ikesmen. Together, they will comprise only one-half of the Board representa

tives in the tndustry Participant category. 'n-lus, they will have to share their 

voting strength with commercial firms ancl canmercial banks whose interests may 

vary considerably from those of C!'M and CFOs. Even in combination, their 

category will be entitled to only ten votes, in canparison with fourteen votes 

for the 376 F01s and thirteen votes for the eleven contract markets~ 

'!he NFA 1 s replies to these concerns assert that the representative scheme 
150/ 

with res:Pect to cros and CTAs is fair and eg:uitable. 'Ihe NFA contends that the 

148/ 7 □ .s.c. S2l(k) (1976). 

149/ See Canment Letter at 7, 8; and canment letter frcxn Justice at 20-21, 
22-23. 

150/ See Besp::,nse I at 13; and Nfl\ Beply to Justice at 16-19. 
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- contract markets aOO FCMs have greater levels of business activity than do Indus-
151/ 

try Pcirticipants. r-breover I the NFA maintains that the t\!Kl former categories will 

bear a significantly greater prop:irtion of the burden of funding than the latter 
152/ 

category. 

!he Ccmmission believes that the Act and regulations are not so na.nowly 

drawn that Cros and CTAs must have more directors than the Articles currently 

provide sL~ply because their aggregate membership will be nUiTlerically greater 

than other NFA constituents. 'Ine basic principle underlying the NFA's govern

ing .structure is to provide each m'a!JTlber.ship constituency with an egc1i table 

op?,)(tunity to voice its concerns and provide its imput into the NFA's over3ll 

develoµnent and operation. The NFA's determination to base such representation 

on sucil factors as the concentration of commodity aGtivity and its sources of 

funding, among other things 1 does not ~ppear to be inconsistent with principles 

of fair and equitable representation. MJreover, any actions taken by the Board 

are reviewable by the Commission, which will monitor those activities to ass:.ire 

that all categories of membership are represented f~irly. 

The Commission and carnnentators also observed that, for purposes of Boad 

or Executive c.omrnittee representation, no distinction is made in the NFA proposal 
153/ 

between F01s that are members of contract markets and. those that are not. This 

was seen by some ccmmentators as a p:itential source of inequity, particularly 

because non-contract market members will be cani:elled to adhere to an initial 

.lli_/ See Resp:,nse I at 13; and NFA Reply to Justice at 18. 

152/ !£. 

153/ see COmment Letter, Articles at 6, and COO\.Tient letters from Spiegel and 
Fain and A.G. P.ecker ~ See also Prepared Statements of Messrs. Siebens 
and Weiner at 3 and 7, respectively. 
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system of rules which they had no voice in fashioning. Contract market member 

F01s, on the other hand, are accustaned to observing equivalent standards of the 

contract m.arkets and ['epresentatives of so.'Tle of those F'CMs participated in the 

formulation of the NFA's initial rules. Non-contract market member rots did not 

participate in the initial adoption of NFA rules and are not explicitly guaran

teed an avenue to eXpress their views regarding the ways in which certain NFA 

regulations or p:llicy decisions may affect them differently from ~ontract market 

member F'01s. 

In analyzin1 this issue as well as all others raised by the application, 

the Commission carefully consi~ered th€ views of those who testified and sub

mitted canrnents. ~cifically, one witness testified at the hearing that a 

directorship allocated s:pecifically to ~n-member FCMs could be meaningless. He 

.stated that "no one non-member can really represent fairly other non-members" be--
154/ 

cau.se non-contract m~rket m,=,..mber FC1s do not necessarily sh3re ccm.non interests. 

i-evertheless, the com.~ission expects that the f'01 sul:x:onrnittee of the 
155/ 

Nominating Ccm:nittee will be c09nizant of the need for non-me:nber FQ-1 represent-

ation when it selects candidates for election to the Board ar:id subsequent Nomi-
156/ 

nating canmittees. rf the slate presented by the Nominating Ccrnmittee pr:oves to 

be unsatisfactory, non-members could ncminate one or more of their constituency 
157/ 

for directorships by petition. Since a large percentage of FCMs having fe~r 

see Prepared Statement of Mr. Weiner at 7. Mr. Weiner spoke on behalf of 
Filler, Weiner, Zaner & Associates, a non-me-nber FCM an:] a cro, and not 
as a sp:,kesrnan for non-member F01s generally. 

155/ ~ Article X. 

156/ ~ Prepare:l Statement of Mr. Siebens at 3. 

157/ Article VII, Section 3(b). 
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than 15 offices are not members of a contract market, it is likely that thcough 

the Nominating Canmittee or, if nf!Cessary, by petition, non-exchange member F01s 

will have an opportunity for direct representation on the Board. 

Similar arguments haw,! been advanced regarding the lack of direct repre-
158/ 

sentation for F01 agents and associated persons. Wnile they too are required. 

to be members or registered as associates, respectively, they have no spokes

person on the soard to represent their collective interests. Yet, agents will 

be obligated to pay annual dues, and both agents and associates will be subject 

to the NFA's oversight. 

'Ihe NFA justifies its determination not to allocate Bo.ard secits specific

ally to agents and associates by pointing out that their F01 principals or em-
159/ 

players will serve as their representatives'~ In addition, the Board will consult 
160/ 

with various advisory c~ittees in which the NFA anticipates agents am asso-
161/ 

ciates will participate directly. t½Jreover, as the NFA has observed, the suc-

cessful self-regulatory history of the NA.SD has been based on a representation.al 

structure which does not include direct representation of agents or associates, 

notwithstarding equally rigorous requirements for fair representation under the 
162/ 

Exchange Act. 

'lhe commission, again, is aware that Section 17(b){S) and regulation 170.3 

do not mandate a one member, one vote system of government. Since agents and 

See- Comment letter, Articles at ·1, caranent letters of A.G. Becker and 
Justice at 3 and 19, respectively. 

159/ Response I at 14. 

160/ See Sylaw 703. 

161/ Response I at 14. 

See Exchange Act S151'.(b)(4), 17 U.S.C. S78Q-3(b)(4J. 
III at 4. 

See ~ Resp:mse 
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associates are retained in those capacities at the pleasure of their F01 prin

cipals, it is reasonable to expect that FQis will represent the interests of 

their agents and APs. '!he advisory cOOlmittees also should prove to be a valuable 

source of input for the Board, as well as a means for agents and associates to 

voice their opinions r@garding regulations which affect them. Thus, the Commis

sion believes that the views and interests of agents and associ3tes will be 

represented fairly and equitably. 

* * * 

'Ine Corrrnission rec09nizes that the issues of fair representation likely 

present the most controversial questions which the NFA has been required to 

address and which the Commission has been required to review. W1ile concerns as 

to the appropriate degree of representation of each category of participants in 

a broadly based governmental organization may well be inevitable, the Canmission 

believes that, on balance, the NFA's a?proach refl~ts a deliberate and reasone-:1 

resp::>nse to the concerns of all industry participants. '!he Commission alsJ recaJ

nizes, however, that the most valid test of the NFA's representational structure 

will be its operation as the NFA proceeds to develop into a fully operational 

self-rEgulatory organization. As that organization gains operational exf:etience, 

the Commission fully expects the NFA to address any aspects of its representa

tional structure which may deter its full effectiveness or otherwise operate in 

an anticcrnpetitive manner. 

D. Section 17(b)(6): Equitable Allocation of Dues and Fees 

Section 17(b)(6) of the Act and Regulation 170.4, prom~lgated thereunOer, 

require that the rules of a futures association furnish a revenue collecting 

method which provides for the equitable allocation of dues amc>Jl3\its members in 
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163/ 
order to defray reasonable expenses of administration. It may not be structured 

in a manner constituting a barrier to entry for sny person desiring to enga9e in 

cO!m'lOOity-related business activities. 

In canpliance ~ith Section 17, the NFA's application contains prop:isg:J 

Article YN. Section 3 of that Article provides that different rates or amounts of 

dues, fees, assessments and other charges shall te levied for various categories 
164/ 

or subcategories of members. '!tie determination to prescribe different amounts of 

dues for different categories is intended to reflect the expected differences in 

the financial burden to be borne by the applicant in carrying out pro;irams for 

each category or sub-category of members. 8y requiring different fee rates a~Jn~ 

the different member categories, the NFA has erdeavored to ensure that the revenue 

collecting structure will equitably allocate the burden of satisfying administra

tive expenses. Otherwise, if uniform rates were charged without regard to the 

respective financial burdens imp:ised on the NfA with its particular regulatory 
165/ 

progra'Tls, the revenue structure might be inequit3ble. 

'Ihere are numerous intrinsic difficulties in devising a method of equi

tably assessing dues and fees amo09 an association 1 s members. 'Ihe Coo.mission did 

not interpret Section 17 as expressing a Con;i-ressional intent that the only avail

able financing mechanisn for a futures associaton was the imp:,sition of dues as 
, 166/ 

that term is generally understooa.. As a consequence, the NFA drafte:l Chapter 13 

of the Bylaws in part to pro)X)se a non-specified open fee structure for assessing 

F01 annual dues. According to this profX)sal, FCM members will be assessed dues 

163/ 7 U,5,C, S2l(b)(6) (1976); 17 CFR §170.4 (1981). 

,!§!I lesponse I at 28-29. 

165/ ~. ~• Hesponse I at 29. 

166/ 44 FR 20649, 20650 (April 6, 1979), 
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of $1,000 plus a percentage of the NFA transaction charge as well as the trans

action charge itself. 

Che concern with the NFA's plan to collect from each F01 a transaction 

charge which the P01 will levy against its custaners is that such charges by 
167/ 

FCMs may, in effect, be construea as a tax aOO as such may be unconstitutional·. 

The NFA.. argued, however, that the proposed "transaction fee" is not contrary, 

either directly or indirectly, to Congress' exclusive pJ\.P-r under Article I, 
168/ 

Section 8, Cl::1.use l of the Constitution to lay and collect taxes. '!he Nf'_r,,_ also 

stated that the transaction fee is designed to provide financing of NFA directly 

by market users and, as such, has no resemblence to the exercise of the public 
169/ 

taxing p::iwer. Rather, since the NFA is proposing to assume the substantive emd 

costly function of regulating FCM members and their agents for the protection 

of customers against unfair practices, the transaction charge is designed merely 

to distribute profX)rtionately the administrative expenses of NFA among the con

surn~rs for whom the NFA 1 s regulatory functions ~ill be i~plemented. 

'Ihe transaction fee is also designed to distribute the reasorui.ble 

expenses of administration among F01 members, with regard to whom NFA will 

assume substantial and costly regulatory burjens, including the supervision 
170/ 

of their agents and associates. 'Ihe NFA bases the measure of FCM fees on 

volume, which it claims will equitably distribute the cost of the self

regulatory body among the f'Ols while not unfairly disadvantaging or barring 

167/ See the 1977 Justice ccrn:nent letter at 59-66. 

168/ Letter fran Mr. Stassen to Mr. Nathan, dated March 11, 1977. 

169/ Letter fran Mr~ Johnson to the Commission, dated January 31°, 1978. 

170/ See Response I at 29. 
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any S."Tlall or mcrlerately sized F01 from entry into the ccnimodity industry. Ole 

can.rnentator expressed concern that this proIXlsed dues structure.might subject 
171/ 

large FOl:s to excessive fee assessments. 'Ihe NFA notes, however, that pursuant 

to Bylaw l30l(b), the transaction-based assessments shall be suspended by the 

Board duritr9 any fiscal year when the B::lar~ believes the NFA's budget goals for 

that fiscal year have been met. 

'lhe transaction fee, as origini;!.].ly proposed in the applic~tion, would 

have subjecte:l certain non-exchange member FG!s to a greater than equitable 
172/ 

portion of the organization's eventual O?=>rating ex;:,enses. In rec09"nition of 

this issue, the NFA organizers amended the language in Byla1-,• 130l(b) to provide 

an e>:emption for non-;nember F'C'Ms who operate omnibus accounts with member firms. 

'!his alflen:i11ent was added by the Nf'A to assure that each FG1. would te levied only 

one assessment with respect to its direct customer relationships. Bylaw 1301 

also provides that each agent shall pay to the NFA annual dues of $500. 'Ihe 

NFA re9resents that this amount should be considered naninal by any realistic 
173/ 

Stcl.ndard. 

A traditional schedule of dues is also proposed under Bylaw 130l(c) 

for CFCs, CTAs and other ccrrunodity participants eligible for membership under 

the profX)sal.. For instance, a cro or CTA will be assessed $500 as annual 

dues for the first year that it is registered with the Ccxnmission and $1,000 

171/ COO'll'Oent letter £rem Dean Witter. 

172/ Bylaw l30l(b) originally required that a transaction charge for each 
round turn be assessed against all FCMs without providing an e~emption 
for non-contract market member Fills who handle annibus accounts with 
member firms. Without an appr-opriate exemption, a non-member FCM ha.;_d
ling an omnibus account would be required to pay the transaction charge 
twice. See canment letter £ran Spiegel and Fain. 

~ 73/ Response I at 29. 
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174/ 
annually thereafter." 'lhe NFA represents that this yearly fee is a modest assess~ 

ment consi'Jering the extensive regulatory pr(XJrarn to be imposed LJFOn these mem

bership categories. f\J.rther, the NFA has provided in Bylaw 1302 a provisi0n 

which permits the Board, by resolution, to waive certain dues and asses~~ents 

which a CPO or CTA would have to pay by virtue of dual registration with the 
175/ 

Can.~ission. With regar1 to other members such as ccmrnercial firms and banks, 

the Board is afforded broad discretion subject to limitations on the maximl.Iii 
176/ 

amount which m:J.y be charged. 

Pursua~t to Et~la~ 130l(a), each contract market member shall pay to the 

tWA an assessment calculated on the basis of ea~h contract executed on t.he con

tract market. In rec03nition of the fact that contract markets do not represent 

a burden to the association and that their assessments are in the natu~e of 

grants, a cap is placed on the a~ount of assessments which may be chatged these 

members. 

Kimball Associates canmented in its May 18 letter that the annual d~es 
assessed CT~s would irnfl)se a hardship on ST1all b.isinesses. Consequently, 
in lieu of the currently suggested flat fee, a sliding scale based on 
gross sales was suggested as a means of detenninin;i a trading advisor's 
annual dues. The NFA represents that subsequent dues assessed CR:>s and 
CTAs can be reduced by a vote of the full Board. '!he Association further 
represents that the Board is in the best position to fairly evaluate the 
overall funding needs of the NFA and to determine how those needs can most 
equitably be met. Resp::inse III at 7. 

Response I at 30. 'Itle issue of dues assessed dual registrants can also 
arise in t.he context of FCMs which are registered as CTAs and cros. See 
ccmment letter from n-iomte~ '!he· NFA represents that the full Board is in 
the best P=)Sition to determine the overall regulatory costs of the NFA 
and how those needs are best met within the organization. Determinations 
as to dues for dual registrants will be based on an analysis of incan.e 
and budget projections and a realistic assessment of anticipated or 
actual costs to NFA of conducting its regulatory programs "-lith respect 
to such dual registrants. Eesp:mse III at 8. 

176/ Response I at 30. 
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'Che Commission's interpretation of the requirements in Section 17 of the 

Act has paralleled the p::>sition taken by the SEC with respect to similar provi

sions in Section lSA. of the Exchange Act.. Nevertheles~, funding has been a 

sensitive issue throughout the develop.nent of this Title III organi2ation. With

out studied deliberation by the organizers of NFA, this issue might have been a 

sturnbli~g block to t.i.e acquisition and maintenance of the broad-based industry 

SU??:>tt which the l\TfA has enjoyed. 'Itle 0:mnission believes that the outcome 

represents a fair anj balance:! fee structure which is consistent with the 

requirem~;1ts of Secti,::.n 17(bl (6) of the Act. Further Board detenninations con

cernin;i the fee structure 3r1d its specific implementation will, of course, be 

subje~t to prior Coil\r.\ission review. 

E. Section 17(b)(7): Prevention of Fraudulent and Manipulative Practices 

Section 17(b)(7) of the Act requires each registered futures association 

to establish rules "designed to prevent fraudulent and manipulative acts ard pr~:;

tices, to pr001ote just and equitable principles of trade, in general, to protect 

the public interest, and to remove impediments to and perfect the mechanism of 
177/ 

fr€>€ and open trading. 11 C.Ommission regulation 170. 5 ne::::essi tates the establish-

ment and maintenance of a customer p(Otection program, including the adoption of 

rules to protect customers and custaner funds and to promote fair dealings with 

the public. In response to these requirements, the NFA has adopted a package 

of canpliance rules which establish standards for the business coMuct of its 

members aOO will form the basis of the NFA I s substantive regulation ni' i r.; .. ,.~ :1-

bers. 

177/ 7 U.S.C. S2l(b)(7) (Supp. III 1979). 
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Canpliance Rule 2-2 forms the core of the NFA's canpliance rules, much 
178/ 

of which follows the principal antifraud ~ction of the Act, section 4b. Other 

paragraphs of the Rule are mOO.eled on definitions of unlawful or improper prac-
179/ 

tices set forth in Sections S(c), S(d}, 6(b) and 9(b) of the Act~ With the 

exception of certain culpability stardards discussed belw, the rule generally 

tracks the language of those sections of the .tv;t by prohibiting members from 

cheating, defrauding or willfully deceiving their canmcidity customers, in pro

hibiting bucketing of customer's orders and bucket shops, and in making it unlaw

ful willfully to make a materially false report to a custaner or willfully to 

enter a materially false record (Rule 2-2(a)-{c))~ 'l'ne NFA further prohibits 

the willful dissemination of materially false or ~isleading information, or a 

knO\lr'ingly inaccurate report that affects or tends to affect the price of any ccxn

modity futures contract (Rule 2-2(d) ), as well as the manipulation or attempted 

manipulation of ccmncdity prices (Rule 2-2(e)). 

In addition, the NFA, following the principle of Section 6(b) of the Act, 

prohibits the willful subnission of materially false or misleading information 

to the NFA or its agents (Rule 2-2(f)). Further, NFA members and associates may 

not effect trades on a contract market for any person who is prohibited by the 

Commission £ran trading on the contract market, unless the member or associate 

did not know or have reason to know of the prohibition (Rule 2-2{g)). 

4lhe final provision of Rule 2-2 prohibits the conversion of customer funds 

or other assets (Rule 2-2 (h)). 'this section adopts much of the 

that dealing with criminal sanctions, described in section 9(a) 

178/ 7 U.S.C. S6b (1976). 

language, except 
180/ 

of the Act. '!he 

179/ 7 U.S.C. SS7(c), 7(d), 9(b) an:l 13(b) (1976 and Supp. III 1979). 

180/ 7 U.S.C. Sl3(a) (1976). 
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rule also can;:orts with Cooimission regulation 170. 5 in that the NFA has adopted 

requirements designed to protect customer funds. 

Com:nission regulation 170.1 requires the NFA to demonstrate "that it will 

require its members to adhere to regulatory reg:uirements governin; their business 
181/ 

practices at least as stringent as those imposed by the Commission." While the 

Commission has stated that a futures association need not adopt requirements iden

tical to those of the COmmission, certain prop::,sed ccmpliance standards in ~le 

2-2 seem less stringent than those of the Act since they qualify the prohibitions 

under the Act by inclusion of a "materiality" or "willfullness 11 standard, ~, 

Compliance Rules 2-2(c) and 2-2(d). Furthermore, Rule 2-2 generally prohibits 

conduct done "willfully" or "knwingly," and thus is more limited than the analo--
182/ 

gous provisions of Section 4o of the Act 1 which prohibits CPOs and CTAs generally 

from eng3ging in fraudulent or deceitful practices. 

'Ihe NFA, however, contends that its Compliance Rules "simply reflect ac

cepted staOOards of culpability which must be demonsttated before it is fair or 
183/ 

appropriate to imp:,se sanction _ .. _" '1.'he NFA has not conformed its rules to 

181/ 17 CFR §170.l (1981). 

182/ See 7 U.S.C. S6£ (Supp. III 1979). 

183/ See Resp:mse I at 33. In this regard, the COmmission notes that courts 
have interpreted a "willful" starrlard to include a violation Whete a 
person charged with a violation intentionally conmitted the act which 
constitutes the violation. Su.ch person need not be aware that he is 
violating the Act, a Commission regulation or, in this instance, an NFA 
rule. See Tager v. Securities and Exchange Conmission, 344 F.2d 5 (2d 
Cir. 1965); Nees v~ Securities and Exchange Comnission 1 414 F.2d 211 
9th Cir. 196~ M:>reover, with resp;ct to its regulation of CFOs and 
crAs under Section 4o of the Act and the regulation of any l:)erson in 
connection with any Canrnodity option transaction, under Ccmmission 
regulation 32.9 1 the Commission urrletstarrls that "accepted standards 
of culpabili ty 11 do not require proof of scienter to establish violations 
of these provisions. See Ccmnodity Futures Trading Cornnission v. savage, 
611 F.2d 270 (9th Cir. 1979); COl!lnodity Fut~res Trading Camnission and 
State of Georgia v. Sterling CC!!J?any, et al, canm. fut. L. Rep .. (CCH) 
,121, 170 at 24,788 (N.D. Ga. 1981). l\ccordir,;ily, where the NFA brir,;is 
actions against its members for any violations of its rules, the Conmis
sion understands that the NFA will apply these standards of culpability. 
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the requirements of Section 4b(B} of the Act, which unlike Rule 2-2(c) does not 

limit its application to the "materially" standard expressed by the NFA nor 

eliminated its variance fraTI Section S(c) of the Act by use of a "willfullness" 

standard in Rule 2-2(c)~ 'the NFA also has not addressed its failure to provide 

an analogous provision to Section 4o of the AcL Although the Commission be~ 

lieves approval of the NFA rules as sut:rnitted is consistent with the require

ments of Section 17 of the Act, it notes that it would be reluctant to confer 

upon the NFA resp:>nsibility for exercising the C.Ornm.ission's registration author

ity or for the regulation of prospective participants in any exchange-traded con~ 

mcdity options program until such time as changes which explicitly confonn these 

rules to the appropriate sections of the Act and Commission regulations are made. 

'Itle NFA Compliance Rules also address a nt.Dnber of miscellaneous areas 

not previously discussej under its business conduct section. 'Ihese areas in

clude sharing in profits (Rule 2-3), just and equitable principles of trade 

(Rule 2-4), cooperation in NFA investigations and proceedings (Rule 2-5), treat

ment of suspended members or associates (Rule 2-6), discretionary accounts (Rule 

2-8), supervision (Rule 2-9), recordkeeping (Rule 2-10) and C(Inplicmce jurisdic

tion (Rule 2-11). 'Ihese rules canp:-,rt with the appropriate starrlards set forth 

in the Act and the Commission regulations or otherwise are not contrary to the 

Act or regulations. 

'111e Com.mission also notes tbat, as originally subnitted, Compliance RJJ.le 

2-1 provided that the NFA would not charge a member with an offense if the spe

cific coOOuct alleged to constitute the off£1,nse was governed by the rules of a 

contract market, regardless of whether the contract market was taking or had 

taken disciplinary action. 'Ihe Commission believed that the NFA 1s determination 

to waive enforcement of its rules against NFA members or associates who are sub

ject to similar contract market rules was inconsistent with the required mainte

nance of an effective rule enforcement pr~ram. In response to these concerns, 
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the NFA amended its proposed rule to give explicit jurisdiction to the NFA where 

a contract market has expressly delegated enforcement responsibility to it or if 

the offense under these Rules is a violation of the NFA financial starrlards or 

customer protection requirements. 'Ihe COmmission believes that this provision, 

as amen::lej, is consistent with the requirenents of Section 17 of the Act and the 

Commission's regulations thereunder. 

With respect to its enforcement capability, Commission regulation 170.5 

requires a futures association to "establish and maintain a customer protection 
184/ 

progra.'11'1 by which to enforce canpliance with those rules. 'Itie NFA rules provide 

that an Office of Compliance ( "Compliance Office") managed by the Director of 

compliance ("Director") will te established as the investigatory arm of the NFA 

to coOOuct audits and ek3Illinations and investigate violations of NFA rules as 

well as to prepare rep,:irts and corduct prosecutions. 'rtie Compliance Office will 

col'Xluct investigatiol"l.3 on the Director's own initiative, at the commission's 

direction, and up::in information received by the NFA, such as canplaints from 

customers or members. 'Ihe Director has the authority to ccrnpel members and asso

ciates to give testimony and prcx:luce records in response to questions concerning 

violations of NFA rules (Rule 3-1). '!he Director and employees or agents of the 

C<>mpliance Office are prohibited from having any connection with meml:ers and 

associates without the President's approval. 'Ibey are further prohibited, un

less they obtain the President's approval, from trading, dir~tly or indirectly, 

in carano::::lity futures, canmodity options, or leverage contracts (Rule 3-l(b))~ 

'Ihe corronission notes, however, that although the NFA has not found it 

feasible to make financial and employment canmitments at this time, it has 
185/ 

represented to the COmrnission that the office will be staffed adequately. 'Ihe 

184/ 17 CFR §170.5 (1961). 

185/ ~ !Egistration Statement at 71. 
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Commission will monitor the NFA 1s developnent to ensure that the NFA has adeg:uate 

staffing and develops an effective regulatory pr03ram. lf the Commission is not 

satisfied with the NFA program or staffing, it will take appropriate action to 

enforce compliance by the NFA with the requirements of Section 17 of the Act or 

otherwise assure that the NFA rectifies any deficiency in its programs~ 

kcordirgly, the Commission finds that the rules of NFA "are designed 

to prevent fraudulent and manipulative acts and practices, to prc:mote just and 

equitable principles of trade, in general, to protect the public interest, and 

to remove im~dimente to and perfect the mechanism of free and open trOOing" 

as req:uired. by Section 17(b)(7) of the Act. 

F~ Sections 17lb}{B) and (9): Disciplinary Proceedings and Membersh~ 
Denials 

186/ 
Sections 17{b){8) and (9lof the Act and Commission regulations 170.6 and 

187/ 
170.7 provide that the rules of a futures association must provide for appropriate 

discipline for rule violations and that any such discipline be imposed pursuant 

to a "fair and orderly procedure." Section 17(b) (9) also includes certain minimum 

procedural safeguards which the association's rules must provide .. Specifically, 

that section r~ires a futures association to provide in its rules that specific 

charges be provided and notice be given to respon:ients, an opportunity to defend 

against such charges be provided, a record of the proceeding ~ kept.. In addi

tion, the detennination must set forth any acts or practices in which the member 

or associate was found to have engaged or anitted, the specific rules of the 

futures association deemed to be violated, whether the conduct is deemed to be 

inconsistent with just and equitable principles of trade, and the penalty imp:lsed. 

Many of these requirements also apply to determinations concerning membership 

denials. 

186/ 7 u.s.c. §2l(b)(8) and (9) (1976). 

187/ 17 CFR SS170.6 and 170.7 (1981). 
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'ttle NFA's Compliance Rules 3-12 and 3-13, which govern the procedures for 

disciplinary actions -- from initiation of the investigation through appeals 

substantively replicate the disciplinary procedure listed in Part 8 and applic-
188/ 

able portions of P~rt 9 of the Cornmission 1 s regulatioiis. 'Ihe Canmission believes 

that its establishment of standards for di~iplinary procedures in Parts 8 ana 

9 reflect appropriate standards not only for contract markets, but also for 

registered futures associations~ In fact, the NFA has largely modeled its rules 

on Parts 8 and 9, although a number of the NFA rules governing disciplinary 

actions contain additions to or deviations from the corresp:,nding CCxnrnission 

regulations~ 

"!he NFA also has established its procedures for denial and revocation 

of membership or registration in Bylaw 30l(d). 'lhis bylaw provides procedural 

safeguards for applicants and existing members or associates who do not meet 

the qualifications to becane or continue as members or associates. The pro

cedural safeguards also apply if a person faces denial or revocation for the 

alleged intentional subnission of an inccrnplete, inaccurate or otherwise false 

application for membership or registration. '!he bylaw ccmp:,rts with Section 

17{b)(9) of the Ac:t in that it requires, inter alia, notice setting forth the 

specific g:r:ounds for the determination, both initial and final, and an oppor

tunity for hearing, as well as the maintenance of rf!Cords relevant to that 
189/ 

proceeding. 

To implement the requisite procedures, pursuant to sections 17(bJC8l 

and ( 9) of the Act, the NFA has established thr@e Regional Business Corrluct 

188/ 17 CFR Parts 8 and 9 (1981). 

189/ Unlike the NFA disciplinary rules, the membership denial procedures 
were not mcrleled after the Commission1s regulations since 5p2cific 
procedures for such denials have not yet been pranulgated. 
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Committees ("IBCC" or "Cormnittee"}, each consisting of nine members~ Each 

Regional ('.cmnittee will have juriOO.iction over those canpliance matters aris

ing in its respective geographic region_ This bylaw closely parallels 0:>rTuTiiS-
190/ 

sion regulation 8 .. 08, which directs each contract market to establish at least 

one disciplinaty cOO'lffiittee authorized to detetmine whet.her violations have 

been canmitted, to accept offers of settlement and to set and i.mp.Jse appro

priate penalties (Bylaw 704). 

'Ihe NFA also has designated the Appeals Committee as a nine member dis

ciplinary body to hear and decide aPJ?E!als from, and review decisions of dis

ciplinary cases by any Regional BCC in accordance with the Compliance Rules 

(Bylaw 702). 'Ihe Appeals Committee should assure the maintenance of the pro

ced~ral safeguards envisione:3 under Section 17(b)(9) of the Act~ 

'Ihe Commission believes that the disciplinary bcrlies established by these 

rules will be sufficient to carry out the NF'A's obligations under Cormnission reg

ulations 170.5 and 170.6. t.Jp:,n staffing the Compliance Office and selecting the 

members of the Regional BCCs and Appeals CO:nmittee according to the terms of 

these rules and Commission regulations, the NFA should t:e in a position to take 

effective disciplinary actions in an equitable and expeditious manner. 'Ihe c.an

mission will, however, oversee the NFA's disciplinary, membership and registra

tion actions to determine, among other things, whether the NFA maintains equiv

alent requirements and standards as those enunciated in Parts 8 arrl 9 of the 
191/ 

CCmmission's regulations. 

190/ See 17 CFR 8.08 (1981). 

191/ Section 17(h) of the Act, 7 u.s.c. S21(h) (1976), provides for Ccmnission 
review of any disciplinary action or membership denial by a registered 
futures association either upon application by the person aggrieved. or 

{footnote continued) 
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Based upon the above discussion, the O::mnission finds, pursuant to Sec

tions 17(b)(8) and {9), that the rules of the NFA provide for appropriate dis

cipline of -members and persons affiliated with members upon any violation of 

the NFA;s rules, and that such discipline or any denial of membership to any 

person seeking membership in NFA oz:- barring of any person fran being associ

ated with a member, will be imfOsed pursuant to fair and orderly procedures. 

G. Section 17(b)(l0): Code of Arbitration 

Futures associations also must demonstrate that their rules provide 

for a fair and equitable procedure for the voluntary settlement of customer 

cl~ims of $15,000 or less through arbitration or otherwise ag~inst associa-
192/ 

tion me'T\bers anj employees thereof. 'Ihese requirements are reiterated in 
193/ 

Commission regulation 170.8 which further provides that an association seekin~ 

registration must demonstrate that its custom2r dispute resolution rules are 
194/ 

consistent with Part 180 of the Commission•s regulations. Part 180 reflects 

Footnote continued 

~ sponte. ~reover, Section 17(h) sp:cifically provides that applica
tion for Commission review or the institution of such re-view by the Com
mission "shall operate as a stay of such action until an order is issued 
upon such review ... unless the COmmission otherwise orders, after 
ootice and opportunity for hearing on the question of a stay.tt In this 
regard, a person registerea by the Commission who is denied membership by 
the NFA or expelled or suspeOOe:'1 frOO'I membership in, or association with 
a member of, the NFA, will be able, if the NFA action is appealed or 
reviewed~ sponte by the commission, to continue to do business with 
NFA members, notwithstanding NFA Bylaw 1101, until the Canmission has had 
an opportunity to review the NFA action or orders that a stay shall not 
take effect. otherwise, such aCtion.s by the NF.A would operate to deny 
the o::wnmission registrant the privileges of such registration without the 
opportunity for Com.~ission review. 

192/ section 17(b)(l0), 7 u.s.c. §2l(b)(l0) (Supp. III 1979). 

193/ 17 CFR §170.B (1981). 

194/ 17 CFR Part 180 (1981). 
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the Commission's determination of mini.mum requirements for arbitration or other 

dispute resolution procedures which must be incorp:>rated in contract market 
195/ 

rules under Section Sa(ll) of the Act. By anal(.JJy, the canmission had deter-

mined when adopting registration standards for futures associations that the 

contract market arbitration ~tandards also would be applicable to association 

rules governing customer dispute resolution procedures. 

'The !'-JFA has adopted a com~rehensive b(dy of rules governing arbitration 

procedures for the settlem~nt of cu~tomer and NFA;.ie.'Tlber claims against Nf'A 

members, e'!lployees thereof anj 3ssociates. Un.der the NFA's canplaint resolu

tion procedures, arbitrators will hear any dispute that involves ccnm:idity 
196/ 

futures contracts, including options traded on contract markets, either 

(1) upon the application of a customer against any NFA member, its em~loyees 
197/ 

or any associate, if a claim is $15,000 or less, or (2) up:in deleg~tion to the 
198/ 

NFA by a contr~ct market under Section Sa(ll). 'Ihe arbitration rules require 

any NFA member, employee thereof or associate to subuit to arbitration proceej

ings whenever arbitration is invoked by a custo~er with a clai~ less than 

$15,000. Under the mandatory arbitration procedures, counterclaL~s against 

the customer involving the same events will also be heard, up to the same 

dollar level. 

195/ 7 U.S.C. §Ja(ll) (Supp. III 1979). 

196/ See Resp:,nse I at 39. 

197/ 'I'Wo canmentators expressed concern that the $15,000 limit on customer 
claL~s should be increased or deleted. See canment letters from Shearson 
and Monex. '!he Cc:uunission believes that any change should be undertaken 
by COngress and suggests that interested persons raise this issue during 
the Commission's 1982 Congressional reauthorization heari~s. 

198/ Code of Arbitration, Section 2(a)(l) and (2). 
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other disputes, including custcme~ claims exceeding $15,000 or disputes 

between NFA members, may be arbitrated under NFA' s 

provisions, if the parties agree or have agreed to 

discretionary arbitration 
199/. 

arbitrate. Counterclaims 

also will be heard in discretionary proceedings if agreed upon by the parties. 

Arbitration will be heard ~ panels COUIX>sed of three persons connectOO 
200/ 

with NFA and api_:ointed by the President. However, custaners with claims less 

than $15,000 Jre1Y elect a panel that will include both a chairman and one other 

person who are not connected with the NFA or any member (i.e., a mixed panel) 

to hear disputes. 

All ~rties in a~y NfA arbitration proceeding will have the right to be 
201/ 

represented by counsel, and to be prorn9tly notified of the place and time of 
~v ~v 

the hearin3 ard of the narnes of the appointed arbitrators. Furthermore, each 

party may appear personally to t~stify, prcduce evidence and examine any other 

199/ Code of Arbitration, Section 2(b). Among the factors that will be con
sidered when detennining if other disputes will be heard are whether the 
dispute is more suitable for litigation (e.o., availability of witnesses 
and need for extensive discovery), the availability of arbitrators (par
ticulary whether the mandatory arbitration pro-;ram might be adversely 
affected), and the availability of other arbitration foru'Tl.5. See Pesp-Jnse 
I at 40-41. -

200/ Code of Arbitration, Section 4(a). '!hose persons who may be appointed. to 
an arbitration panel include employees, officers and pa.rtners of NFA 
members and other individuals who, on the specific facts, the President 
deems to include. See Resp:mse I at 42. Each candidate for at{X)intrnent 
and api:ointee is requlred to disclose to the President any circumstance 
that might prevent the arbitrator fran acting impartially. Code of Arbi
tration, Sections 4(b) and 6(g). 

201/ COde of Arbitration, section 7. 

202/ Code of Arbitration, Section 8. Parties also will be notified of the 
amount of fees and costs when they inform the NFA Secretary of their 
intent to arbitrate. Code of Arbitration Sections 6(b), 1~ arrl 11. 

203/ Code of Arbitration, Section 6(9). 
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204/ 
party. A verbatim record will be made of the hearing, but no party will be 

required to bear the costs of making the record unless a party requests a 
205/ 

transcript, in which case the t.ranscript must be furnished. 

'Ihe arbitration award must be ren::lered in writing within thirty days 

after conclusion of the hearing and must be prom~tly served on each party or 
206/ 

its representative":- 'Ihe award will be binding on all parties and final with 
201/ 

no right to appeal except as provided W1der applicable law. Judgment on the 

award may be entered in any court of canpetent jurisdiction. ~reover, any 

NFA member, employee thereof, or associate w.lo fails to CO'T\Ply with an aw,'3.rd 
208/ 

may be subject to disciplinary action wlder the NFA's canpliance rules.'" 

'I'hese safeguarjs are consistent with the Can.~ission's standards under 

Part 180 of its regulations. Accordingly, the Commission believes that the NFA 

has m~de ~ sufficient showing that its. rules provide a fair and f'qUita.ble forum 

for the resolution of customer complaints, thereby meeting the standards of Sec

tion 17(b)(l0) of the Act and regul~tion §170.8. '!he c.omrnission further believes 

that arbitration through the NFA may centralize the custan~r arbitration programs 

presently implemented by each contract market as contemplated by Corgress under 
209/ 

Sections Sa(il) and 17 of the Act and, therefore, relieve the contract markets of 

204/ Code of Arbitration, section 8{b). 

205/ Id. 

206/ o:xJe of l\rbitration, Section 9(a). 

207/ '!tie award, however, may be modified within 20 days at a party 1 s request, 
if, inter alia, it is discovered that the award was the result of fraud 
or perjury canmitted during the arbitration.. Code of Arbitration, Section 
9(c), (d) am (e). see also Response I at 43-44. 

208/ Me of Arbitration, Section l2 "-"3 canpliance Rule 2-11. 

209/ See remarks of Rep. Foley, 120 Cot>,). 1'»c. R7206 (July 24, 1978), 
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210/ 
the expense of maintaining separate arbitration facilities. t-breover, by provid-

ing customers with an additional forllr.l for the resolution of their canmodity 

claims, the Com.~ission anticipates that custa11ers 1 reliance upon the Com.~ission's 

reparation proceedings may be reduce:! and the pending backlOJ of such cases alle

viated. 

H. Section 17(m): Compulsory ~emtiershio 

Section 17(m) authorizes ~~e Com.~ission to approve futures association 

rules requiring -- wheth,2r directly or indirectly -- all eligible persons to 

becone members of at least one registered futures association if such a require-
211/ 

ment is necessary or ~f)?ropriate to a~hieve the purposes of the Act. 1"k:lreover, 

the Commission may make that determination and give its approval notwithstanding 
212/ 

any other provision of law. As previously mentioned, the NFA has prop:,sed such 

a co:npulsory membership recruire.~ent with respect to Canrnission registered FCM.s, 
213/ 

CPOs, CTA.s and agents of FO1s. In the NFA's case, the canpulsory membe(s~ip 

requirement is indirect. a-ice joining the NFA, members would b; prohibited 

from enga3ing in any customer-related business with, or on behalf of, any 

non-member ( or suspa:nde::l member} F01., cro, CTA, or agent that is neither a 

member of another registered futures association nor otherwise exempted fran 
214/ 

this prohibition. 

210/ ~ PreparM Statement of Mr. Magnussen at 7. 

211/ 7 U.S.C. S21(m] (Supp. III 197g). 

212/ See pp. 4-5 supra. 

213/ In o?'ddition, APs affiliated with a member FCM or agent must themselves 
register with or be members of the NFA. Bylaw 30l(a). 

214/ Bylaw 1101. ~~ Article III, section l(f). 
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The issue concerning the Commission's authority to approve rules can

P=:lling me;nbership in a futures association surfaced in 1977, \olhen the NFA put 

forward its prop::,sed approach to ensure the cooiptehensive effectiveness of its 

-regulatory programs. 'Ihe NFA prop:ised to prohibit NPA me:nbers £ran harrlling 
215/ 

customer business for any firm not also a member of NFA, thereby assuring its 

jurisdiction over all industry participants toward whom the NFA's progr~~s were 

directed. Justice asserted at that time, however 1 that not only did Congress 

not intend Section 17 to infer canpulsory membershi?, but also such a me.11.bership 
216/ 

requirement was unconstitutional under the Fifth A'Tlendment and inconsist€nt 

~·ith antitrust law. subsection (rn) was added to Section 17 by the F\ltures 
217/ 

Trading Act of 1978to settle the question whether the a:mmission has the autho-

rity to register a futures association which provides for mandatory membership. 

215/ See letter from M.r. Johnson to Commissioner D.mn, dated January 31, 
1977, with an acccmpanying memorandum dated January 20, 1977 from 
Mr. Johnson to the NFA organizing ccmnittee. 

216/ See the 1977 Justice comment letter. In light of the 3doption of 
Section 17(m) of the Act, Justice apparently no lon,er conten~s that 
a canpulsory membership requirement would be unconStitutional. See 
Comment letter from Justice. In 1977, Justice relied on several 
Depression-era cases that involved statutes which the Supreme Court 
held to be unconstitutional delegations of legislative authority. 
See,~, Schechter Poultry Corp. v. United States, 295 □ .s. 495 
(1935), which struck down a statutory provision permitting the Presi
dent to approve a code of regulation proposed by a trade association 
for all persons engaged in the interstate buying a!ld selling of live 
'fX)Ultry. Since 1935, however, COn;iress enacted, and the Supreme Court 
has upheldr statutes granting greater government oversight of private 
association activities. See, ~, Sunshine Anthracite Coal Co. v. 
Adkins, 310 D.S. 381 (1940). See also Federal Power Co:mtlssion v. 
New England Power Co.; 415 u.s-:---145,352-53 (1974): 111he notion that 
the Constitution narrowly confines the p:>Wer of Co03ress to delegate 
authority to administrative agencies, which was briefly in vcgue in 
the 1930's, has been virtually a.ban::loned by the Court for all practical 
p.lrposes .... " (Marshall, J. concurrir,;). 

217/ Futures Trading Act of 1978, Pub, L. No. 95-405, 92 Stat. 865, amending 
7 u.s.c. S21 (1976). 
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In enacting current section 17(m), Congress took note that: 

'!his objective [of effective self-regulationJ would be 
frustrated if futures industry professionals were free t:.o 
discontinue their membership in the relevant association 
or associations when their own acts arrl practices came 
under scrutiny or investigation -- since a title III 
association could not investigate, discipline, or impose 
corrective sanctions on non-member persons and finns. 218/ 

Congress thus affirmatively rejectf'd the arguments against a mandatory approach 

to futures association membership. Instead, Congress expressly authorized the 

Com~ission, in its discretion, to approve requirements that directly or in

directly man1ate membership in futures associ~tions in order to prevent the 

associations 1 inability to enforce their stan1ards. ~en introducing the 1978 

amendment, Rep. foley stated th3t: 

[a]t the present time there are industry participants operat
ing largely beyond exchange supervision which are increasing 
in number. Regul~tion of any such persons could be achieved 
through ex9,3.nsion of Commission activities or, instead, through 
registration of one or ~ore futures associations which would 
provide a self-regulatory program under Commission oversight. 
The coo.~ittee has left the determination of that issue to the 
Commission. It has, how~ver, included an amendment \llhich 
provides expressly that the Commission may approve rules for 
any fLltures association or associations that would require 
persons eligible for !Tle.1\bership to beccxne meTlbers of at least 
one such association, upon a determination by the COm,~ission 
that such rules anj regulations are appropriate to achieve the 
purposes and objectives of the Act. Use of the authority of 
this amendment would be canpletely discretionary with the 
Com.'11.ission. 219/ 

'!bus, there is no lon;,er any question that the Commission may, in registerin~ 

a futures association, entertain and approve a prop:>sal that would, in effect, 

mandate me.'Tlhership in the association. 

218/ S. Rep. No. 850, 95th CoITJ., 2d Sess. 31 (1978). 

219/ Remarks of Rep. Foley, 124 Cor,,. Rec. 7206 (daily ea. July i!4, 1978) 
(emphasis su:i:plied)- See also 1978 House Conference Feport at 26-27. 
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'Ihe NFA proposal focuses on those members involved in the flO'w' of customer 

orders (i~e-, FG1s and their agents, cros and CTAs, but not floor brokers or 

floor traders). It is likely that most if not all irrlustry participants handling 

customer accounts will seek to join the NFA, either voluntarily, under contract 

market requirement or in order to do b..Jsiness with NFA members -- thus the co:n~ 

pulsory effect of the prohibition. Although those not joining the NFA will not 

be restricted fran conducting business with other non-members, the need to use 

contract market me.ltbers for order execution services on each of the contract 

markets will, for all practical purposes, make non~A membership highly 
220/ 

unlikely~. -

'Ihe Commission ~so notes that the prohibition will not be effective 

immediately. Rather, it will ba i.11posea in conjunction with the phase-in of 
221/ 

corres~OOing regulatory programs.. For example, FOi members will not be prohi-

bited frcxn dealing with non-member FQ-1.s until the FQ1. meml:>ership arrl surveil-
222/ 

lance pro-::1rams are in operation .. !>£:cordingly, at no time will any person be 

subject to the prohibition against order acceptance unless the person has be

come an NFA member and the NFA has adopted and implemented a regulatory progr~ 

with res~ct to that p;rson's category of membership .. 

Having considered. the record before it, and, in particular, the signifi

cant public interest benefits which will be realized through registration of the 

NFA interrls to urge all the contract markets, which themselves are 
expected all to be NFA members, to require their 0\4!1 members to join 
NFA. See Prepared Statement of Mr. ~lamed at 19.. '!he Carunission 
recognizes, however, that it is not necessary that all contract mar
kets require their memberships to join NFA in order for the prohibi
tion to result in virtually in1ustry-wide NFA membership. 

221/ see Response II ac 4. see also p. 8 supra. 

222/ Id. 
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NFA aro implementation of its self-regulatory pragrc;'Dtls, the Ccrmnission believes 

that lilFA•s membership requirenent is fully appropriate to achieve NFA's objectives 

and the purposes ;;tnd objectives of the Ar:t. Requiring manbership in a registered 

futures association is an essential factor in providing the effective, industry

wide customer protection that the NFA proposes. If membership were purely volun

tary, those engaging in abusive practices could evade self-regulatory canpliance 

and sanctions simply by not joining, or by resigning fran, the NFA or any compara

ble organization. Effective self-regulation will, in turn, reduce the Commission 1 s 

(and thus the taxpayers') increasing and costly burden to monitor the activities 

of the various professionals not subject to appropriat~ industry regulation and 

to enforce compliance under the Act. 

v. Section 15 Consider~tions 

Un::ler Section 15 of the Act, the Cootmission must "consider the public 

interest to be protected by the antitrust laws and ... endeavor to take the 

least anticanpetitive means" to achieve the objectives and policies of the Act 

in approving byla\<lS and rules of registered futures associations establishecl pur-
223/ 

suant to Section 17. 'lbus, in reviewing the NFA's application, the Ccrnmission 

has balanced the potential anticcrnpetitive effects of the NFA's requirements 

and procedures, the interests to be protected by the antitrust laws, arrl the 

regulatory benefits to be derived fran this proi;osaL 'll1e Canrnission is not 

requirej, however, to choose the least anticanpetitive means in acting upon 

the NFA 1 s application_ Pather, given the COOtmission1 s statutory resp:msibil

ities and the ccrnplexities of the canmodities industry, it is incumbent upon 

223/ 7 u.s.c. S19 (1976). 
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the Ccmnission to give due weight to the reg1..1l~tory consequences of NFA regis-
224/ 

tration and the interests of self-regulation~ 

In addition, the Commission notes that possible inconsistencies with anti

trust law need not prevent the Canmission from approving rules that, in effect, 

serve to canpel membership in a futures association. Indeed, Section 17(m) of 

the Act permits the Commission to approve ccmplllsory membership rules that are 

necessary or appropriate to achieve the pur:EX)ses and objectives of the .l\ct not

withstanding any othet provision of law. 'Ihe Ccm~ission nevertheless has examined 

NFA's apPlication in light of the possibility that its con?ulsory membership 

requirement may act as~ disincentive to canp?tition. 

'Ihe ramifications of not registering the NFA must be considered tog~ther 

with any anticompetitive implications which the prop,:,sal may raise. A.s previously 

discussed:, the caronodities industry in general does not currently afford an a:Je

quate level of self-regulatory customer protection and, where self-regulators 

have adopted customer protection rules, there is a lack of uniformity in the 
225/ 

standa::-ds and procedures provided. For exa,nple, while contract me1rkets iITlP)S'= 

minimum financial requirements on, and conduct financial audits of, their me'nbers, 

they rarely, if ever, intercede regarding retail sales practices. '!tie need for 

224/ 'Ih.e Supreme Court has held that simple antitrust enforcsnent cannot be 
canp.3red to the canplex duties of an agency that has pervasive regulatory 
authority. See,~, Gordon v. New York Stock Exchange, 422 U.S. 659 
(1975). '.Ihe Supreme Court has also held that public regulatory activities 
are not subject to the same can~titive requirements applicable to private 
commercial conduct. See,~, Silver v. New York Stock Exchan3e, 373 U.S. 
341 (1963), where the Suprene Court noted that when there is direct agency 
review, the antitrust laws will sustain self-regulatory activity meeting a 
"r~le of reason" st.andard rather than a ru_ ~ test. Id. at 358, n. 12. In 
united States v. National Association of securities Dealers, Inc., 422 U~S. 
694 (1974}, the Supreme court exempted N1\SD restrictions f~ari. antitrust 
attack because they were subject to SD: review (citing Silver). 

225/ See pp. 23 and 32 supra. 
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industry participants to canply with multiple, conflicting regulations in itself 

raises barriers to free and open COO!Petition. 'lb the extent that the NFA ap?li

cation raises anticcmf'E',titive concerns, includin;i- its provision for compulsory 

membership, the Commission believes that the potential for the NFA to i.Jnplement 

a canprehensive regulatory scheme, including the prevention or elimination of 

antican~titive and conflicting contract market regulations, will serve the pub

lic interest and clearly outweigh any anticomp;titive effects. 

Moreover, the Com.~ission does not believe that regulation of industry par

ticipants is, ~ se, an impediment to the free and open function of the market. 

en the contrary, as the NFA assumes responsibility for sales practice a.~d financial 

regul3.tion and related audits of its members, th-2 Commission believes that the NFA 

may relieve the contract markets of resf()nsibility to devote substantial resources 

to these areas, as well as to other regulatory areas where the NFA assumes a cen

tral regulatory role(~, arbitration of custom~r grievances). In this ma:-ll"ler, 

the contract markets should have available greater resources to devote to the 

devel~nt of new products, self-regulation of their individual trading facil

ities, anj the development of :nore efficient means of handling and executing orders. 

'me COmmission strongly believes that the availability of greater resources for 
226/ 

these purp:-ises will foster inter-market canpetition. Moreover, the NFA 1 s asslI!lp-

tion of regulatory responsibility with respect to sales practices and financial 

protection -- regulatory areas where inter-market cartpetition to pro~ide the 

least burdensome regulatory environment could lead to inadequate customer 

226/ Similarly, Commission establishment, surveillance and enforcement 
of effective industry-wide measures would reg:uire the Commission to 
redirect its limited resources arrl, consequently, jeopardize other 
Commission programs that could foster efficient, canpetitiVe and fair 
canmodities markets. 
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protection s..'iould assist the indu-stry in establishing broadly based minimal 

sta:rid:!::-as in these areas a11d thereby avoid any p:,tential adverse consequences of 

ccm;etition. 

In conclusion, the Can.ilission has considered the potential anticompetitive 

effects of the NFA prop::is~ls as well as the benefits to be derived, particularly 

in light of the Can.ilission's other statutory resp:,nsibilities and resources. 

Tne Com:nission has fou~~ NFA's prop::isals to be in the public interest and the 

c011p:.i.ls:iry me..-:-ibershi? as;,2c:. to be fully appropdate under the A:::t. ~reover, 

the Corn.'Tlissi-:in ~~l ieves th;it th~ \'FA' .s regulatory approa:;h will strengthen the 

inC!..ls':.ry's int1;-:;irity an:l foster c<r.1petition. Accordin;ily, the Cunmission be~ 

lieves that th~ re~LllstJry ana public interest advantages expected to flow fran 

registration of the NFA outweigh any p::itential anticaripetitive consequences. 

VI. Conclusions a~d Fin1ings 

'!he NFA has sutr..itted an application for a viable futures association 

whose registration will be in the public interest. h~ile the prop::,sal as sub

mitted does not provij~ for imr:1~iate implementation of the NFA 1 s regulatory 

functions, the regulatory framework set forth in the application meets the 

standards established by Section 17 of the A::t and Part 170 of the Ccxnmission's 

regulations. 

As the NFA develops its regulatory prcqrams and related rules, final 

implementation cf such programs and rules will be subject to the- review require-
227/ 

ment of Section 17(j l of the Act. 'Ihus, the a:mmission's role with respect to 

the NFA will be an ongoing one. A::'lditionally, the COmmission will carefully 

227/ 7 u.s.c. S2l(jl(l976). 
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Jronitor other aspects of the NFA 1 S rules which have raised coocerns to deter

mine whether in operation, as -well as has been represented by the NFA, they 

will conform to the statutocy st.andards. 

'Ihe COm.~ission has carefully studied tlle application and supplemental 

letters sul:rnitted by the NFA, written cOTtIP-nt letters fran the public and the 

testimony presented at the June 4, 1981 hearing. Frcm this analysis, the Can

mission concludes t.hat the NFA has demonstrated its ability to ccrnply with 

Section 11 of t.he Ac:t and Part 170 of the regulations, that it will promote 

fair and open ccmpetition amorY3 its members and otherwise further the purposes 

of the Act, and that it appears able to con::'iuct its affairs consistent with the 

public inten~st to be protected by the antitrust laws. Qi this basis, the 

Com:nission is able to conclude that the NFA has met all of the reqoirements 

for registration set fortll in the Act an:1 the Com.-nission' s regulations there

und@r, particularly those set forth in Section 17 and Part 170 thereunder. 

Accordingly, the Commission hereby orders that the registration of the 

National Futures Association is granted and that the Articles, Bylaws, canpliance 

rules, Code of Arbitration and Financial ReqUirements containe::I in its Registra

tion Statement are approved. 

Issued in Washington, n .. c., this 22rrl day of September 1981 by the Can

mission {Cormnissioners D.mn, Gartner and Stone~ Olairman Johnson did not par

ticipate). 

ion 



Aprlt 7, 1887 

To CFTC 

ATTN : Ml. Jeen A. W.bb 

8eoretar7 of th• Comn1111on 

Me. 8u1an C. ErvIn 

Chllf Coun1e1 

111& 2111 atreet. tlli 

Wa1hlngton, DC 20881 

IY PAX I 101-418-8838 

Dear Me, W.bb and Ml, Irvin: 

1, I thank you both 10 111110h for your Apr I I 3, 1897 r•pl lat to my 

February 28. 1887 letter. 

however. that Apr I I 3, 1187 II the dllo that NPA 1110 cho■ e to 

roapond to my latter. 

You mentioned the IIPtlmber 22, 1111 order In Which 'the 

Cc,rrn1011on granted reg111ratlon •• 1 futur11 111ocl1tlon to NPA 

and approvad It• lnltlal rule•• and olted NPA RtOlltretlon Order 

7. 

1 



1~-??-4B MMM e?;??PM 
~ 

I hit• to both•r you with •uoh trlvlalltl••· and •pologlza In 

advanoa for doing •o, but do not knowwt1er1 to obtain oople• of 

th••· t- ord•r•. Wlluld It b• too oreat an l~o•ltlon to ••k 

th•t they b• forw•rd•d? You herein h••· ~ pledg• th•t I WIii 

rallllbur•• you ror •II r•••onabl• aopylnO •nd mall Ing charo••· 

2. 11•1 nlca to know that 'C0ngr111 w•• aware !ram NFA'1 

lno•ptlon th•t • portion of NFA'I op,ratlng fund• would bl 

d1r1v1d from• p1r-tr1n••otlon ••••••111tnt on ffllfflblr FCM• th•t 

would bo P••••d on to ou•tDffllrl and h•• not obJ1at1d 10th• 

p1r-tran1aotlon f11 •• a funding 1111ohanl1111 for NPA'. Fortunat1ly 

or untortunately, howevar, WI ar, not oov1rn1d by whit Conor••• 

know•, but by the I- Oongr111 &otu•IIY P•••••• It would ••em 

to ffll that, hid Cong••·· wl•h•d to allllW thl NFA th• ability to 

lft'IIIOII • t•• upon th• 0111z1nry or to o••nt th• pow1r to •dJu11 

111 r•t11 ptrlodlo•Jly, It would h•vl b11n v1ry 1p1cltlo In 

gr•ntlno and the Pr11ld1nt would h•v• 11on1d Into law 1uoh powar, 

IIPlol•lly llno, •t•••tlon Without r1pre11ntatl0n' WII on• of thl 

founding oono1pt1 01 1h11 glorlou1 country of our,. further 

find It dlllloult ta b1ll1v1 that Congr111 would grant a public 

adrnlnl1tratlv1 •u•noy the power to allow• 11oond r•oul•tory 

101noy, private at that, or any nl.lllll1r ot 1ddlt1on1I pr1v1t1 

regulatory ag1no1,,. th• pow1r ta ••oh lfflpo11 • I .01 or I .2& or 

I a&.00 or,...,. 01n1r p1r-tran1aot1on tax upon th• Citizenry or 

that Congr111 would lntantlonally ■ IIDW Iha NFA to t11d at the 

2 



publlO trough, lllaw ltl offlolal1 to bl paid unoon1olon1bll 

1111rl11 Ind p1rk1, Whlll allOWino ,uoh 1g1noy to bl IXlfflPt from 

publlo 1orut1ny II Mr. Wilmouth Olllffll for hll •o•ncy, 

3, It ffllkll on• requ11t th• follawlng, What It the orlglnll plr 

value of NFA'• •took, Who 1r1 the 1tookhold1ro, haw many 1h1r11 

h1v1 b11n 11,u1d. and how much ar• th••• 1tookhold1r1 oomp1n11t1d 

IIOh , •• , for thl •r11k' th1y have a1111111d In thll monopoly? 

4, NFA AUii 1301 1ptolllc1lly, and r1p11t1dly, r1f1r1 to thl1 

per-tran1aot10n 111 11 an ••••••tment•. 

llaok'I LIW Dictionary, the definition• Of whloh, I am told, wll I 

wlth1t1nd the 1orutlny of• few oourt proo11dlno1, d1t1n11 

•••••••· 11 'To tax•, 'To 1d/u1t or fix th• proportion of • tax 

.. •• •to apportion• t1x , .. • 'to dl1trlbut1 11x1tlon , . 

', "To 01louf1t1 th• r1t1 1nd -unt of 11111 , .. • and 1t1t11 

that •••••••• II •-tlm•• Ulld •• 1ynonymou1 with 'levy•, Need 
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NATIONAL FUTURES ASSOCl11TION 

200 W, MADISON ST., CHICAGO, IL• 60605--3447, 13121781-1300 
RECEIVED 

C.F.T.C. 

l'l'IB SEP Ill P I: 10 
September 10, 1998 

OFFICE Cf I HE SECRETARIAT 

Ms. Jean A. Webb 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21"Street, N.W. 
Washington, D.C. 20581 

Re: Petition for Rulemaking to Amend CFTC Regulations 4.21(a) and 4.31(a) 

Dear Ms. Webb: 

National Futures Association ("NFA") respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 4.21 (al and 4.31 (a). These 
amendments would provide relief from the CFTC's requirement that a disclosure document 
be delivered prior to a CPO or CTA soliciting a prospective client. These amendments 
would allow NFA to enforce through its rules the use of a shorter disclosure document 
called a "profile" for soliciting a prospective investor prior to the delivery to the investor of 
a full disclosure document. The profile document would be limited to certain key informa
tion about the pool or trading program and would provide specific cautionary disclosures 
as explained more fully below. 

I. Text of the Proposed Amendments (additions are underscored and deletions are 
stricken through) 

PART 4 - COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

• • • 

§4.21 Required delivery of pool Disclosure Document. 

(a) Except in accordance with rules promulgated by a registered futures associa-
tion regarding profile documents, -N-n_o commodity pool operator registered or 
required to be registered under the Act may, directly or indirectly, solicit, accept or 
receive funds, securities or other property from a prospective participant in a pool 
that it operates or that it intends to operate unless, on or before the date it engages 
in that activity, the commodity pool operator delivers or causes to be delivered to 
the prospective participant a Disclosure Document for the pool containing the 
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II. 

information set forth in §4.24; Provided, however, that where the prospective par
ticipant is an accredited investor, as defined in 17 CFR 230.501 (a), a notice of 
intended offering and statement of the terms of the intended offering may be pro
vided prior to delivery of a Disclosure Document, subject to compliance with rules 
promulgated by a registered futures association pursuant to section 17(j) of the Act . 

• • • 

§4.31 Required delivery of Disclosure Document to prospective clients. 

(a) Except in accordance with rules promulgated by a registered futures associa-
tion regarding profile documents, ~o commodity trading advisor registered or 
required to be registered under the Act may solicit a prospective client, or enter into 
an agreement with a prospective client to direct the client's commodity interest 
account or to guide the client's commodity interest trading by means of a systematic 
program that recommends specific transactions, unless the commodity trading advi
sor, at or before the time it engages in the solicitation or enters into the agreement 
(whichever is earlier), delivers or causes to be delivered to the prospective client a 
Disclosure Document for the trading program pursuant to which the trading advisor 
seeks to direct the client's account or to guide the client's trading, containing the 
information set forth in §§4.34 and 4.35 . 

• • • 

Nature of NFA's Interest 

As you know, N FA is a futures association registered under Section 17 of the 
Commodity Exchange Act. NFA is interested in streamlining the regulatory process so that 
its Members can more efficiently and effectively comply with the Act, Commission regula
tions and NFA rules. NFA believes that the proposed amendments to Regulations 4.21 (a) 
and 4.31 (a) which would allow for the use of a profile document furthers this goal. 

2 
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111. Supporting Arguments 

As you may know, the Commission recently asked NFA to develop a rule 
proposal similar to the profile document rule implemented by the Securities and Exchange 
Commission ("SEC") effective June 1, 1998. The SEC adopted a rule permitting mutual 
funds to solicit and accept fund investments through a shorter disclosure document called a 
"profile." This profile document summarizes, in a standardized format, key information 
about the fund, including the fund's investment strategies, risks, performance and fees. The 
profile document must also inform the prospective investor that a copy of the full prospec
tus is available upon request. After reviewing the profile document, an interested prospec
tive investor has the choice of requesting a copy of the fund's prospectus or making an 
investment in the fund based on the profile document. lf an investor decides to purchase 
shares in a fund based on the profile document, however, the fund must provide a copy of 
the prospectus to the investor with a copy of the purchase confirmation. 

Implementing such an NFA rule proposal, however, would also require that 
CFTC Regulations 4.21(a) and 4.31(a) be amended to provide relief from the CFTC's 
requirement that a disclosure document be delivered prior to soliciting a prospective client. 

The rule which NFA developed, and which is currently pending CFTC 
review and approval, would permit member CPOs to solicit prospective investors with a 
profile document. Unlike the SEC's rule, however, CPOs would still be required to deliver 
a disclosure document prior to accepting any funds or property from a prospective client. 
The profile document itself would be limited to certain key information about the pool and 
the CPO and would provide specific cautionary disclosures. With regard to performance 
disclosures, the CPO would be limited to providing actual performance of the offered pool. 
The profile document would, however, notify the prospective investor if other performance 
information is presented in the disclosure document. 

The following eight points describe the contents of a profile document and 
make comparisons to the SEC's rule. The main changes from the SEC's rule are based on 
the differing nature of a pool investment and a mutual fund investment. 

1. Cover Page - The SEC's rule requires a cover page which contains the 
Fund's name and, at the Fund's option, the Fund's investment objective 
or the type of fund offered. A statement identifying the document as a 
"profile" without using the term "prospectus," the approximate date of the 
profile's first use, a cautionary legend regarding the summary nature of 
the profile, and directions on where to get a prospectus or further infor-

3 
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mation are also required. NFA's proposed rule requires all this informa
tion plus, immediately following the cover page, an additional cautionary 
statement regarding the risky nature of commodity pools and a statement 
that neither NFA nor the CFTC has passed on the merits of participating 
in the pool or the adequacy or accuracy of the profile document. NFA's 
rule also requires that the cover page include a break-even analysis with 
respect to an investment in the pool. 

2. Objectives/Goals and Principal Investment Strategies - The SEC's rule 
requires that the profile include information about the Fund's investment 
objective or goals as required by the prospectus rules for mutual funds. 
In addition, the profile must include information about the Fund's princi
pal investment strategies. NFA's proposed rule does not require informa
tion about the pool's investment objectives or goals but does require a 
non-marketing orientated discussion of the trading strategy to be used by 
the pool. 

3. Principal Risks of Investing - The SEC's rule requires narrative disclosure, 
a bar chart, and a table required by the mutual fund prospectus rule 
which highlights the principal risks of investing in the Fund. This section 
must also include information on the Fund's average annual total returns. 
NFA's rule requires the cautionary statement regarding the risks of invest
ing in the pool and a statement identifying any risks unique to the particu
lar pool. NFA's profile rule also requires, if applicable, a statement in the 
body of the profile indicating the extent to which a participant may be 
held liable for obligations of the pool in excess of the funds contributed 
by the participant for the purchase of an interest in the pool. In addition, 
NFA's rule requires that the document include the capsule performance 
for the offered pool, with reference, if applicable, to the fact that the dis
closure document contains performance information on other pools 
operated by the CPO, or for pools with no operating history, performance 
of major CTAs trading the pool. 

4. Fees and Expenses - The SEC's rule requires disclosure of fees and 
expenses, including commissions, associated with an investment in the 
Fund. NF A's rule requires this information as part of the break-even 
analysis. 

4 
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5. Identity of Certain Key Persons - The SEC's rule requires that the invest
ment adviser, subadviser, and portfolio manager be identified. In addi
tion, for those persons associated with the investment adviser who are 
primarily responsible for the day-to-day management of the Fund's port
folio, the profile must summarize each person's business experience for 
the last five years and indicate their length of service with the adviser. 
NF A's rule requires that the profile identify each principal of the pool 
operator, the pool's trading manager and its principals and, if any, any 
major CTA and its principals. NF A's rule does not require disclosure of 
the business background of these individuals. Since prospective partici
pants will still have to receive the disclosure document before investing 
in the pool, staff felt it was unnecessary to disclose this information in 
both documents. NFA's rule does, however, require a summary of any 
material administrative or criminal actions, whether pending or con
cluded, within five years of the date of the profile, against the commodity 
pool operator or any of its principals. 

6. Purchase/Sale of Shares - The SEC's rule requires that the profile disclose 
the Fund's minimum initial or subsequent investment requirements, the 
initial sales load and, if applicable, the initial sales load breakpoints or 
waivers. With regard to the sales of shares, the SEC's rule requires that 
the document disclose the procedures for redeeming shares and identify 
any charges or sales loads that may be assessed. NFA's rule requires the 
profile to provide a brief description of any restrictions on transfers of a 
participant's interest in the pool and information on how a participant 
may redeem his interest in the pool. As previously noted, NFA's proposal 
also requires the CPO to include the break-even table on the cover page 
of the profile document. 

7. Distributions and Tax Information - The SEC's profile rule requires a 
description of how frequently the fund intends to make distributions and 
what options for reinvestment of distributions are available for investors. 
The document must also indicate the tax status of these distributions. 
NFA's profile rule does not include this information since regular distribu
tions are generally not a feature of a pool investment and the taxable 
status of any distribution is best determined by an investor and its tax 
adviser. 

5 
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8. Other Services Available - Under this section, the SEC requires that the 
document provide a brief summary of services available to Fund share
holders. NFA did not include this section in the proposed rule because it 
was not applicable to a pool investment. 

As the benefits of this profile document are also applicable to CT As, the rule 
proposal also permits CTAs to use a profile document to solicit prospective clients. As with 
CPOs, however, the CTA will be required to deliver the disclosure document prior to 
entering into any agreement to direct or guide a client's commodity futures account. 

NFA respectfully petitions the Commission to amend Regulations 4.21(a) and 
4.31(a) as described herein. 

DJR:c:kmlsub\pe!iton re profile) 

cc: Chairperson Brooksley Born 
Commissioner Barbara Pedersen Hoium 
Commissioner John E. Tull, Jr. 
Commissioner David D. Spears 
Commissioner James E. Newsome 
Geoffrey Aronow, Esq. 
I. Michael Greenberger, Esq. 
Alan L. Seifert, Esq. 
Lawrence 8. Patent, Esq. 
David Van Wagner, Esq. 
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February I, 2013 

VIA E-MAIL AND FEDERAL EXPRESS 

Secretariat of the Commission 
Commodity Futures Trading Commission 
Three I ,afayctte Centre 
1155 21't Street, NW 
Washington, DC 20581 

Re: Regulation 13.2 Petition for Amendment of Regulation 38.154 

Dear Secretariat: 

CME Group Inc. ("CME Group"), on behalf of its five affiliated designated contract markets 
("DCMs"), respectfully petitions the Commodity Futures Trading Commission ("CFTC" or 
"Commission") pursuant to CF'l'C Regulation 13.2 ("Petition for issuance, amendment, or repeal of a 
rule") to amend CFTC Regulation 38.154 ("Regulatory services provided by a third party"). As discussed 
in our October 17, 2012 letter addressed to Mr. Richard Shilts seeking no-action relief, Regulation 38.154 
does not address the type of regulatory structure adopted by CME Group whereby a single, centralized 
regulatory department and Market Regulation Oversight Committee oversee multiple affiliated DCMs. 
Amending Regulation 38,154, as proposed below, would provide for more efficient allocation of 
regulatory resources and more effective administration ofrcgulatory responsibilities. Conversely, strict 
adherence to Regulation 38.154 as currently written will result in an inefficient allocation of regulatory 
resources and unnecessary structural complexity, while yielding no corresponding regulatory benefit. 

I. .Ba~kground 

On October 17, 2012, the four DCMs then owned and controlled by CME Group, Chicago 
Mercantile Exchange Inc. ("CME"), Board of Trade of the City of Chicago, Inc. ("CllOT"), New York 
Mercantile Exchange, Inc. ("NYMEX") and Commodity Exchange, Inc. ("COMEX") submitted a 
petition ("Petition") to the CFTC for no-action relief from the provisions ofCFTC Regulation 38.154 in 
connection with the regulatory services provided by CME and NYMEX to CME, CBOT, NYJvIEX and 
COMEX. On November 30, 2012, CME Group acquired Board of Trade of Kansas City, Missouri, Inc. 
("KCBT") (collectively, with CME, CBOT, NYMEX and COMEX, the "CME Group DCMs"), a DCM 
registered with the Commission under CFTC Regulation 38.3 ("Procedures for designation"). KCBT is 
wholly-owned by CME Group and affiliated with the other CME Group DCMs by virtue of common 
ownership under the CME Group umbrella. CME Group's Market Regulation Oversight Committee 
("MROC") is now responsible for overseeing KCBT's regulatory and compliance activities, and its 
Charter (attached as Exhibit A) has been amended to include KCBT. 

CME Group's regulatory and compliance efforts are centralized in a single, cohesive Market 
Regulation Department ("Market Regulation") that provides services on behalf of all the CME Group 
DCMs. 1 As noted in our October 17 letter (attached as Exhibit B), we purposely organized Market 

1 KCBT's regulatory and compliance functions arc cuncntly handled by KCBT staff on location in Kansas City. 
Plans are underway to fully integrate KCBT's regulatory services into CME Group's Market Regulation 

7.0 So11lh Wacl,er Drive ChicJr,o. lllinCJls 60606 r312 930 1000 e312 ~66 ~~JO cnwgroup.r,0111 
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Regulation in this manner to maximize effectiveness and efficiency. Rather than having separate 
compliance and regulatory groups for each DCM, Market Regulation is organized into functional areas 
(e,g, trade practice investigations, market surveillance, data quality assurance, regulatory systems and 
strategic initiatives, enforcement and employee learning initiatives) that focus on particular areas of 
responsibility across all of the CME Group DCMs' markets to provide for the best visibility and 
consistency with respect to discharging our regulatory responsibilities. This structure also enables us to 
continue to comply with incorporation and employment commitments following the mergers. 

2. r_r9posed Amendments to Regulation 38.154 

The CME Group DCMs propose making three amendments to Regulation 38.154. For the 
Commission's convenience, a complete "redline" version of the proposed amendments is attached as 
Exhibit C. 

Amendment 1: Title Change 

The title of Regulation 3 8.154 should be changed from "Regulatory services provided by 
a third party" to "Regulatory services provided by a third party or an affiliated designated 
contract market." 

Amendment 2: Reorganization of current subparts (a), (b) and (c) 

A new subpait (a) should be added immediately after the title for Regulation 38.154. ft 
should state "Regulatory services provided by a third party." To accommodate this 
addition, current subparts (a), (b) and (c) should be re-designated as (l), (2) and (3) and 
follow new subpart (a). 

Amendment 3: _Add a new subpart (b) to set forth language for affiliated DCMs 

A new subpait (b) should be added to accommodate regulatory structures of affiliated 
DCMs. The CME Group OCMs propose the following language: 

(b) Regulatory services provided by an affiliated designated 
contract market. A designated contract market may choose to 
utilize an affiliated designated contract market for the provision 
of services to assist in complying with the core principles, as 
approved by the Commission. An affiliated designated contract 
market is any designated contract market directly or indirectly 
controlling, controlled by or under common control with a 
designated contract market, control being the ownership of more 
than 50% ofthe capital stock or other equity interests or 
possession, directly or indirectly, the power to direct or cause the 
direction of management or policies ( whether through ownership 
of securities or partnership or other ownership interests, by 
contract or otherwise) of such designated contract market. The 
affiliated designated contract markets must enter into a written 
agreement that sets forth the terms and conditions for any 

Department. KCRT will then become a p\1-rty to the inter-affiliate regulatory services agreement that CBOT and 
COMEX entered into with CME and NYMEX. 

20 South Wacker Driv~ Chi~.1r,o, Illinois 60606 TJ12 930 lO00 ,3!;> 'lf,f, '1'110 w1<l1:rmrp.com 
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regulatory, trade cancellation or price adjustment services that 
will be provided. A designated contract market will at all times 
remain responsible for the performance of any regulatory, trade 
cancellation or price adjustment services received from an 
affiliated designated contract market, and for compliance with 
the designated contract market's obligations under the Act and 
Commission regulations. 

Rationale for Proposed Amendments 

As set forth in our October 17 letter (which we adopt by reference herein), it is clear from the 
current language of Regulation 3 8.154 and earlier guidance on the provision of regulatory services that 
Regulation 38.154 does not address the regulatory structure employed by CME Group. Rigid application 
of Regulation 38.154 would result in an inefficient use ofregu!atory resources. As noted above, the CME 
Group DCMs' regulatory structure is based on a single department (Market Regulation) that oversees all 
of the CME Group DCMs' markets. That depmiment is organized across functional areas and reprnis into 
a Chief Regulatory Officer and Deputy Chief Regulatory Officer. We have found over time that this 
structure provides the most effective means of satisfying the regulatory responsibilities of each DCM. 

Subpmt 38.154(6) imposes the following obligations on a DCM that utilizes a third-party service 
provider for regulatory services: 

"retain sufficient compliance staff to supervise the quality and effectiveness of the services 
provided on its behall;" 
"hold regular meetings with the regulatory sc1vicc provider to discuss ongoing investigations, 
trading patterns, market participants, and any other matters ofrcgulatory concern;" 
"conduct periodic review of the adequacy and effectiveness of services provided on its 
behalf;" and 
"carefully" document the periodic reviews and make them available to the Commission upon 
request. 

Strictly adhering to these requirements would effectively require the CME Group DCMs to do away with 
their cuncnt structure and replace it with superfluous governance and administrative constraints that yield 
no meaningful regulatory benefit. Our current structure, which we think is the most optimum for 
complying with our regulatory responsibilities, would need to be replaced with one of two lesser options. 

One option would be to decentralize Market Regulation by dividing it into separate and 
autonomous regulatory departments for each of the DCMs. Each would be responsible for carrying out 
all the regulatory responsibilities for that UCM's markets. This would be le:.s effective and efficient for 
several reasons. To begin with, breaking up Market Regulation into separate regulatory staffs would 
obligate each DCM to employ its own staff, which is not currently the case. Changing current practice 
would require that we set up employment, human resource and benefits support for employees of 
COMEX and CBOT, which would require additional cost for CME Group while providing no added 
regulatory benefit. 

A much more impotiant consideration than this, however, is that decentralizing Market 
Regulation would result in significantly less effective regulatory oversight of our markets and 
participants. Take, for example, the case of our wash trade review team. Currently, we have a dedicated 
team that reviews potential wash trade violations within or across the CME Group DCMs' markets. 
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Decentralizing Market Regulation in order to demonstrate compliance with subpart 38.154(b) would 
mean that instead of having one wash trade team analyzing potential violations across all markets, we 
would instead have multiple teams - one for each DCM - reviewing wash trades only within a respective 
DCM. This would jeopardize the cohesive application of the wash trade review program across DCMs, 
and lose the current benefit gained from having a single team with visibility into activity in all markets. 
While it is possible that the teams could communicate with one another, that would certainly be a less 
efficient alternative, and it could not replace the effectiveness of utilizing people with broader visibility 
across markets. This would not be a desirable result, and its perils are even more evident when 
considered in the context that the wash trade program is but one of Market Regulation's regulatory 
programs that are staffed across DCMs to maximize utility. The perils are more pronounced when 
multiplied by the number of other regulatory programs that would be affected, such as cross trades, 
money passes, open interest reporting, block reviews and trading ahead, to name only a few. 

CME Group's second option would be to outsource the regulatory obligations of one or more 
DCMs to other CME Group DCMs, which is what we are currently doing pursuant to the regulatory 
services agreement mentioned above. CME Group has utilized this arrangement for several years now 
following the various mergers, and it has worked extremely well. CME Group believes, however, that the 
heightened supervision requirements imposed by subpart 38.154(b) set forth unnecessary hurdles that, 
when applied to CME Group's structure, would have no corresponding regulatory benefit. To begin with, 
subpart 38.154(b) mandates that each DCM retain "sufficient complhmce staff' in order to supervise the 
regulatory activities being provided by the other CME Group DCMs (i.e., the regulatory service 
provider). In order to meet this requirement, we would still need to staff and employ compliance 
professionals in each DCM, which is different than our current construct whereby CME and NY MEX 
employ all staff in Market Regu!ation. 2 This would add the same employment, human resource ,md 
benefit restraints that we discussed in option 1 were we to revert to self-autonomous regulatory 
departments for each of the CME Group DCMs. 

Moreover, this would result in hlghly inefficient and less effective administration of our 
regulatory responsibilities. For illustrative purposes, let us revisit the wash trade team example used 
above. If we were to maintain a single wash trade review team that is outsourced to other CME Group 
DCMs, strict application of subpart 38.154(6) would require that team to meet regularly with the 
regulatory staffs of each of the DCMs upon whose behalf it is performing the regulatory responsibility of 
analyzing potential wash trades. In other words, if CME employed the regulatory staff charged with 
reviewing trades for potential wash trade violations, and it provided those services to CBOT, NYMEX 
and COMEX, then that wash trade review team would have to set up separate, regular meetings with the 
supervision staffs of each of the other DCMs to review its work. Further, CBOT, NY MEX and CO MEX 
would each have to separately conduct periodic reviews ofthe "adequacy and effectiveness" of the CME 
wash team's services, and then document that review. This is highly inefficient and not the best use of 
available regulatory resources. A more effective use ofthose resources would be to ensure that our 
regulatory eff01ts arc hannonized, applied consistently, and are able to be discharged free of the 
unnecessary reviews and meetings that the DCMs arc contemplated by subpart 38.154(b). 

The untenable outcomes that arise out of the strict application of the requirements of subpart 
38.154(6) also extend to the requirements of subpart 38.154(c). Under that subpart, each DCM must 
"retain exclusive authority in decisions involving the cancellation of trades." Currently, staff of CME and 
NYMEX already have this responsibility, both for themselves and other CME Group DCMs. Strictly 
adhering to the language of subpart 38.154(c), however, would preclude the CME Group DCMs from 
continuing this practice. Instead, subpart 38. l54(c) would have us hire and employ staff at each DCM so 

2 Again, this does not apply to KCBT at the moment. 
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they would be responsible for making such detc1minations. This is unnecessary and provides no added 
regulatory benefit, however, because current CME and NYMEX staff (in the Global Command Center 
("GCC")) arc very experienced in trade cancellation procedures, considerations and decision-making. 
And they arc intimately familiar with all markets owned and operated by CME Group DCMs. GCC 
should be able to retain full authority to cancel trades or make price adju:c;tmcnts for CME, CROT, 
NYMEX and COMEX without having to contact (in the middle of the night, for example) a specifically 
designated person to obtain approval. This structure is much more e11icient and effective than what is 
contemplated in subpart 38.154(c) because it allows for more decisive and comprehensive action across 
markets, and for those actions to be more quickly communicated to market patticipants. Obtaining 
approval from a designated person at another DCM only adds unnecessary delay, expense and 
administration. 

The amendments proposed in Section 2 above provide a straightforward solution that will 
eliminate the loss of effectiveness and eiTiciency in regulatory oversight that would result from a strict 
application of Regulation 38.154. It will enable the CME Group DCMs to continue operating under their 
current operating structure, which we have found to be the most efficient and effective way to 
demonstrate compliance with core principle requirements. Further, it will obviate the need to add 
superfluous administrative governance and human resource, employment and benefits requirements that 
provide no regulatory benefit to the marketplace. 

4. Conclusion 

The CME Group DCMs respectfully request that the Commission amend Regulation 38.154 to 
account for the provision of regulatory services by an affiliated designated contract market. Doing so will 
allow for the more efficient allocation of regulatory resources without sacrificing the effectiveness of the 
CME Group DCMs in carrying out their regulatmy responsibilities. CME Group's current structure 
provides for more effective regulation of their markets and participants compared to what is contemplated 
by subparts 38.154(b) and 38.154(c). 

If you have any questions regarding this submission or if you require any additional information, 
please contact me at (312) 930-3488 or kathlecn.cronin@cmcgroup.com, or Joe Adamczyk at (312) 648-
3854 or joseph.adamczyk@cmcgroup.com 

cc: Richard Shilts 
Rachel Bcrdansky 
B1yan Durkin 
Julie llolzrichter 
Tom LaSala 
Dean Payton 
Joe Adamczyk 

Sincerely, 

( ~ \,\ ~ 
Kathleen M. Cronin 
Senior Managing Director, General Counsel 
and Corporate Secretary 

?O South Wacl,er Drive Chb1go, Illinois i;nr,or, r3J2 930 1000 rJ12 ~66 ~410 cmegroup.coni 



I. 

CME GROUP INC. 
CHICAGO MERCANTILE EXCHANGE INC. 

BOARD OF TRADE OF THE CITY OF CHICAGO, INC. 
NEW YORK MERCANTILE EXCHANGE, INC. 

COMMODITY EXCHANGE, INC. 
THE BOARD OF TRADE OF KANSAS CITY, MISSOURI, INC. 

KANSAS CITY BOARD OF TRADE CLEARING CORPORATION 
MARKET REGULATION OVERSIGHT COMMITTEE 

CHARTER 

Purpose 

The Market Regulation Oversight Committee (the "Committee") is a Committee 
of the Board of Directors {the "Board") of CME Group Inc. ("CME Group"), Chicago 
Mercantile Exchange Inc. ("CME"), Board of Trade of the City of Chicago, Inc. 
("CBOT"}, New York Mercantile Exchange, Inc. ("NYMEX"), Commodity Exchange, 
Inc. ("COMEX"), The Board of Trade of Kansas City, Missouri, lnc.("KCBT"), and 
Kansas City Board of Trade Clearing Corporation ("KCBT Clearing"), (collectively, 
referred to as, the "Company"). The primary purpose of the Committee is to provide 
independent oversight of the policies and programs of the Company's regulatory 
functions relating its operations of designated contract markets, designated clearing 
organizations and a swap data repository and their senior management and 
compliance officers, as applicable, collectively referred to as the "Regulatory 
Compliance Functions" with the goal that the policies and programs enable each of 
those individuals and departments to administer effectively and independently the 
regulatory responsibilities of the Company. 

II. Membership & Organization 

• The members of the Committee and its Chairperson shall be appointed in 
accordance with the provisions of the Company's Corporate Governance 
Principles. In accordance with the Principles, the Governance Committee, 
after consultation with the Executive Chairman & President, shall make a 
recommendation to the Board with respect to the assignment of directors to the 
Committee, including the designation of Chair, to the full Board for approval. 
After reviewing the Executive Chairman & President's recommendations, the 
Board shall be responsible for appointing the members of the Committee. 

• The Committee shall be comprised of three (3) or more directors who qualify 
as public directors as that term is defined in Appendix B to Part 38 (Designated 
Contract Markets) of the Commission's regulations under the Commodity 
Exchange Act. 

• The Chairperson shall schedule all meetings of the Committee and provide the 
Committee with a written agenda as appropriate. A quorum of the Committee 
shall consist of a majority of the appointed members of the Committee. The 
Committee may ask members of management or others to attend the meeting 
and provide information. 

EXHIBIT A 



Ill. Committee Meetings, Tasks and Authority 

General 

• The Committee shall meet at least quarterly and keep minutes of its 
proceedings. 

Responsibilities 

o The Committee shall review the scope of and make recommendations with 
respect to the responsibilities, budget and staffing of the Company's 
Regulatory Compliance Functions and the resources available to the them 
with the goal that each department, business unit or function is able to fulfill 
its regulatory responsibilities. Additionally, the Committee shall oversee 
the performance of the Regulatory Compliance Functions with the goal that 
each department, business unit or function is able to implement its 
regulatory responsibilities independent of any improper interference or 
conflict of interest that may arise. 

• The Committee will review the annual performance evaluations and 
compensation determinations and any termination decisions made by 
senior management with respect to the Managing Director and Chief 
Regulatory Officer, the Managing Director, Audit Department, the Clearing 
House Compliance Officer and the Swap Data Repository Chief 
Compliance Officer, with the goal that the determinations or decisions are 
not designed to influence improperly the independent exercise of their 
regulatory responsibilities. 

• The Committee shall review the compliance of CME, CBOT, NYMEX, 
COMEX, KCBT and KCBT Clearing with their regulatory responsibilities as 
prescribed by statute and the rules and regulations promulgated 
thereunder. 

• The Committee shall review such other matters and perform such 
additional activities, within the scope of its responsibilities, as the Board 
deems necessary or appropriate. 

• The Committee shall review changes (or proposed changes, as 
appropriate) to the rules of CME, CBOT, NYMEX, COMEX, KCBT and 
KCBT Clearing to the extent that such rules are likely to impact significantly 
regulatory functions. 

• The Committee shall review conflict of interest matters brought to its 
attention by the senior management and compliance officers responsible 
for the Company's Regulatory Compliance Functions. 

2 
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Reporting Activities 

o The Committee Chairperson, or his or her designee, shall mal<e regular reports 
to the Board of the Committee's activities. 

" The Committee shall prepare and adopt an annual report to the Board 
summarizing the activities, conclusions and recommendations of the 
Committee during the previous year and the Committee's working agenda for 
the coming year and such other matters as considered appropriate. 

• The Committee shall confer with Company management and other employees 
to the extent it may deem necessary or appropriate to fulfill its duties. 

• The Committee shall reassess the adequacy of this Charter no less frequently 
than annually and submit any recommended changes to the full Board for 
approval. 

Approved effective January 30, 2013 
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YTA E-MAIL AND FEDERAL EXPRESS 

Mr. Richard Shilts 
Acting Director, Division of Market Oversight 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21s1 Street, NW 
Washington, DC 2058 l 

October 17, 2012 

Re: No~Action Request in Connection with Ruic 38.154 

Dear Mr. Shilts: 

On behalf of the four affiliated Designated Contract Markets ("DCMs") of 
CME Group Inc., Chicago Mercantile Exchange Inc. (''CME"), the Board of 
Trade of the City of Chicago, Inc. ("CI3OT"), the New York Mercantile 
Exchange, Inc. ("NYMEX") and the Commodity Exchange Inc. (''COMEX"), I 
am requesting nowaction relief from the provisions ofConunodity Futures Trading 
Commission (''CFTC" or "Commission") Rule 38.154 ("Regulatory Services 
Provided by a Third Party") in connection with the regulatory services provided 
by CME and NYMEX to CME, CBOT, NYMEX and COMEX. 

I, Introduction 

As part of the regulations implementing the DCM Core Principles, which 
have a compliance date of October 17, 2012. CFTC Rule 38.154 requires, in part, 
that a DCM using a regulatory service provider maintain compliance Slaff to 
supervise the regulatory service provider lhrough regular meetings and periodic 
reviews. Given the aniliatcd (rather than arms-length) relationship between 
CME, CBOT, NYMEX and COMEX, and the manner in which regulatory 
services arc structured and performed, the requested no-action relief is appropriate 
because rigid application of CFTC Ruic 38.154 in this context would impose 
artificial structures and unnecessary costs, and would result in the inefficient 
allocation of regulatory resources in the absence of any legitimate regulatory 
benefit. 
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a. Rely_yant Facts 

CME, CBOT, NYMEX and COMEX arc each DCMs under the holding 
company CME Group Inc. Although each DCM is separately registered with the 
CFTC, the DCMs are affiliated by common ownership under the CME Group 
umbrella. CME and CBOT arc wholly owned by CME Group, Tnc.; NYMEX is 
wholly owned by CME Uroup NYMEX Holdings, Inc., which is wholly owned 
by CME Group, Inc.; and COMEX is wholly owned by NYMEX. 

The four DCMs are party to a regulatory services agreement (attached 
hereto) whereby CME and NYMEX jointly provide all regulatory services that 
are required for each of the four DCMs to satisfy their regulatory obligations 
1mdcr the Commodity Exchange Act and Commission regulations. 

The regulatory services for all four DCMs arc performed by the Market 
Regulation Department, which is comprised of staff who are employees of either 
CME or NYMEX, depending upon location. I Iowevcr, Market Regulation 
operates as a single department, and staff responsibilities are broadly functionally 
oriented. The Market Regulation global leadership team, which includes the 
Chief Regulatory Officer, Deputy Chief Regulatory Officer, and five functional 
area Executive Directors, are each responsible for their respective responsibilities 
across all !'om DCMs, and the various functions they oversee are functionally 
oriented rather than DCM oriented. The Commission has recognized this 
structure, and conducts joint rule enforcement reviews of CME/CBOT and 
NYMEX/COMEX, rather than of each DCM separately. 

b. CFTC Rule 38.154 

CFTC Ruic 38.154 addresses a DCM's use of a CFTC~registered entity for 
the provision of services to assist the DCM in complying with the core principles; 
such entity is referred to as a "regulatory service provider11

• A DCM that elects to 
utilize a regulatory service provider is required to retain sufficient compliance 
staff of its own to supervise the quality and effectiveness of the services on its 
belwlt: to hold regular meetings with the regulatory service provider and conduct 
periodic reviews of the adequacy and effectiveness of services provided on its 
behalf. 

Although tbe definition of "regulatory service providcru in CFTC Ruic 
38. 154 is silent on the treatment of a regulatory service provider that is itself an 
affiliate of the DCM, the heading of the rule and headings in the rule text, as well 
as certain language in the CFTC's preamble adopting the rule, indicate that CFTC 
Rule 38.154 applies only to third-party regulatory service providers. The heading 
of Rule 38.154 states that it applies to "regulatory services provided by thin/ 
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party" (emphasis added). Moreover, the headings in the text of the rule include: 
(a) "Use of a tilirtl~parly prnvider permitted"; and (6) "Duty to supervise tftinl
party" (emphasis added). 

In the preamble to the final rule, the Commission stated that "[i]n the past, 
the Commission has described acceptable 'contracting' and 'delegating' 
arrangements for the performance of core principle functions by tl,;rd parties. 
The Commission proposed 38.154 to clarify its previous guidance on such 
arrangements." 77 Fed. Reg. at 36612, 36627 (June 19, 2012) (emphasis added). 

The "previous guidance" to which the CFTC refers is found in a 2001 
Federal Register final rule release entitled "A New Regulatory Frumcwork for 
Trading Facilities, Intermediaries and Clearing Organizations."1 In that guidance, 
the CFTC specifically refers to conditions on a DCM1s use of 11011/side 
contractors to pcrfol'm duties in connection with self-regulatory [unctions." See 
66 Fed. Reg. 42256, 42266 (Aug. Ill, 2001) (emphasis added). 

Moreover, in the preamble to lhc final rule, the Commission further states 
that "[t]he Commission also notes that DCMs must remain responsible for 
carrying out any function delegated to a tltirfl party, and that DCMs must ensure 
that the services received will enable the DCM to remain in compliance with the 
CEA's requirements. The Commission believes that proposed 38.154 effectively 
establishes a system for administering regulatory services provided to DCMs by 
tl,ird party regulatory services providers. 11 77 Fed. Reg. at 36612, 36627 (June 
19, 2012) (emphasis added). 

It appears clear from the foregoing that the rule was not designed to 
address the type of scenario presented by CME Group's strncturc, and as 
explained in the subsequent section, rigidly applying CFTC Ruic 38.154 to the 
four affiliated CME Group DCMs whose regulatory services are provided by a 
single Market Regulation Department would yield illogical results. 

c. Basis for No-Action Relief 

The application of CFTC Rule 38.154 to affiliated relationships such as 
those between the four CME Group UCMs is incongrnous with the objectives of 
tl1e rule. The affiliated DCMs currently share a single compliance staff that 
provides all of the regulatory services for the four DCMs and the rule requires 
each DCM1s compliance staff to monitor the regulatory service provider's 
performance through regular meetings and periodic reviews. In this circumstance, 
however, the compliance staff of the four afliliated DCMs is the Market 
Regulation Department, and the Market Regulation Department is itself the 
regulatory services provider. 

The rigid application of Rule 38,154 would require that each of the 
affiliated DCMs create additional, unique compliance staffs to meet with and 
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monitor both CME and NYMEX, which jointly provide regulatory services to all 
four DCMs - CME to CllOT, NYMEX and CO MEX, and NYMEX to CME, 
CBOT and COMEX. This would make little practical sense, result in the 
inefficient allocation of regulatory resources and undermine a structure that has 
been in place and operated effectively for a number of years following the 
mergers of CME, CBOT and NYMEX, as well as the NYMEX/COMEX 
relationship that preceded the CME/NYMEX merger. It would create clearly 
unnecessary costs and yield no conesponding regulatory benefit. 

Moreover, it should be noted that CME Group has a single Board-level 
Market Regulation Oversight Committee, comprised of five public directors, 
which provides independent oversight of Market Regulation's programs to ensure 
the independent and effective adrninistrntion of it.'l responsibilities with respect to 
all four DCMs. 

II. Conclusion and Request for No-action Relief 

CME Group, its Market Regulation Oversight Committee and the Market 
Regulation Department arc all committed to preserving market integrity and to the 
effective administration of our regulatory responsibilities as designated contract 
markets. Mandating that the affiliated CME Group exchanges implement new 
regulatory structures that were clearly intended to ensme proper oversight for 
DCMs contracting with independent third-parties to provide regulatory services 
would be to mandate form over substance and would unnecessarily create 
unwarranted inefficiencies in the administration of our regulatory responsibilities. 

CME, CBOT, NYMEX and COMEX therefore respectfully request that 
Division staff provide the requested no action relief and agree not to recommend 
any enforcement action against the four CME Group DCMs for failure to comply 
with the requirements of CFTC Rule 38.154. 

Please do not hesitate to contact me at 212-299-2897 or via email at 
Thomas.LaSala@cmegroup.com or Christopher Bowen, Managing Director, 
Chief Regulatory Counsel, at 212-299-2200 or via email at 
Christopher.Bowen@cmcgroup.com, 
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Exhibit C - Redline of Proposed Amendments to CFTC Regulation 38.154 

§ 38.154 Regulatory se1-vices provided by a third party_!!!:-1!}! 
affiliated designated confrnct market. 

(a) j?jjgulatory services_proyjded by a third partv .. 

(.1)__ Use of third-party provider permitted. A designated contract 
market may choose to utilin: a registered futures a~sociation or 
another registered entity, as such terms are defined under the Act, 
(collectively, "regulatory service provider"), for the provision of 
services to assist in complying with the core principles, as 
approved by the Commission. Any designated contract market that 
chooses to utilize a regulatory service provider must ensure that its 
regulatory se1vice provider has the capacity and resources 
necessary to provide timely and effective regulatmy se1vices, 
including adequate staff and automated surveillance systems. A 
designated contract market will at all times remain responsible for 
the performance of any regulatory services received, for 
compliance with the designated contract market's obligations 
under the Act and Commission regulations, and for the regulatory 
service provider's performance on its behalf. 

(62.) Duty to supervise third party. A designated contract market 
that elects to utilize a regulatory service provider mus~ retain 
sufficient compliance staff to supervise the quality and 
effectiveness of the services provided on its behalf. Compliance 
staff of the designated contract market must hold regular meetings 
with the regulatory service provider to discuss ongoing 
investigations, trading patterns, market participants, and any other 
matters of regulatory concern. A designated contract market also 
must conduct periodic reviews ofthc adequacy and effectiveness 
of services provided on its behalf. Such reviews must be 
documented carefully and made available to the Commission upon 
request. 

(el) Regulatmy decisions requiredfi"om the designated contract 
market. A designated contract market that elects to utilize a 
regulatory service provider must retain exclusive authority in 
decisions involving the cancellation of trades, the issuance of 
disciplinary charges against members or market participants, and 
the denials of access to the trading platform for disciplinary 
reasons. A designated contract market may also retain exclusive 
authorily in other areas of its choosing. A designated contract 
market must document any instances where its actions differ from 
those recommended by its regulatory service provider, including 
the reasons for the course of action recommended by the regulatory 
service provider and the reasons why the designated contract 
market chose a different course of action. 



(bl_Regu/atorv services p1_:ovided bv an affj!iatel{ di;;_signated contract 
market. A designated contract market may choose _tp utilize an affili9-tcq 
desi gnati:,_Q contract market for the_ n.rnvision of services to _m,.,~j&l!_i_ 
complying with the core prio_~iplcs, as approved by tl.1Q. Commission. An 
afliliated dc~'i_i_griatcd contract market is__<JDY designated contract m_~,rkc.1 
directly or indirectly controll_iJ1g, controlled by or undeu:_ommon control 
_with a desie:nated_J;.Q!ltract market, control beiugJl)_e ownership of more 
lha11._~0% of the capital stock_m:_q_thcr equity interests or _p_osscssion 
_Q_j_rectly or indirectly, thc_power to direct or cause_th~_direction of 
management or p_olicies (whether tjirpugh crw_11crship of secur_i!_ies or 
purtnershjp or other ownership interc-'il_s_,__by contrnct or otherwis_Q}_Qf 
su~h designated contract m_i!-_rket. The affiliated designaj"s;d contract 
markets must enter into a written agr.!;!c!.!!l~Bt that sets forth the -~nmumd 
conditions for any regulatory,Jri!..dc cancellation or priceJ!.illystment 
services that will be provided. A designated con(ract market will at all 
times remain responsible for the m.Tformancc of any regula!OJY.,.J!·adc 
cancellation or_p_tice_adju,:,_tment services receiy_ed from an af111iated 
designated _con.tract market, and for compliance with the designated 
contract market's obligations under_.tl1e __ Act and Commission r~t1!<.1-tions. 
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Ms. Melissa D. Jurgens 

Scnetary 

Commodity Futures Trading Commission 
'J'hrcc Lafayette Centre 

1155 2lstStrcct,N.W. 
Washington, DC 20581 

March 11. 2014 

Re: Petition fot Rulemaking to Amend CFI'C Regulations 4. l2(c)(3), 4,23 and 4,33 

Dear Ms. Jurgens: 

1 

The Investment Company Institute (the "ICl'' or "Petitioner") respectfully petitions the 
Commodity Futmes Trading Commission (rhe "Commission" or the "CFTC") under CFTC 

Regulation 13.2 to amend (i) CFTC Regulation 4.12(c), which contairn exemption.~ from Subpart Hof 

the Commission's Part 4 rcgubtions, (ii) CFTC Regulation 4.23, which contains rccordkccping 

requirements applicable to commodity pool operators ("CPCh"), and (iii) CfTC Regulation 4.33, 

which contains rccordkecping rcguircmenrs applicable to commodity trading advison ("C'l'As"). 

The Petitioner specifically requests that the rntitics listed below may satisfy their recordkceping 

re(Jllirement~ under the CPTC's regulations through substituted compliance with the rccordkccping 

rules o( the Securities and Exchange Commission (die "SEC") under the Investment Company Act uf 

1940, as amended (the "Investment Company Ace"), and the Investment Advisers Act of 1940, as 
amended (the "Advisers Act''): 

(i) CPOs to investment companies registered under the Investment Company Act ("Registered 

funds") that are unable to rely on the exclusion in CFTC Regulation 4.5 ("Registered hmd 
CPO.,"), 

(ii)CTAs that arc .~ub-adviscrs to Registered Funds whose operators arc unable to rely on the 

cxdmion in Regulation 4.5 ("Registered fund CT As"), and 

U20150456900A 
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(iii) CPOs and CTAs to controlled foreign corporations ("CFCs") of Registered Funds ("CfC 
CPO " I "C"C C"J'A " • I ) __ s am J' , s, re\peettvc y . 

In particular, the Petitioner requests rhat the Commission amend CFTC Regulations 

4.12(c)(3), 4.23 and 4.33 to clllow for sub,~t.ituted compliance with the SEC's recordkeeping rules under 

the Investment Company Act and the Advisers Act for these Registered Fund CPOs, Registered Fund 

CT As, CFC CPOs and CFC CT As (collectively, "Regist1:ants"). Spcdfical!y, the ICI i~ requesting: 

(i) Rdicfrcgarding the content of records to Ge kept; and 

(ii)Rclief regarding the manner of keeping .rnch records, which rdatcs to: 

(I) Who may keep snch records, anl: 

(2) How such records must be kept (i.e., the technological requirements relating to 

recordkeeping). 

For the reasons set forth below, the 1CI is abo 1·cspectfully requesting temporary no-action 
relief on an expedited basis to last until final rules rchting to this petition arc adopted and cf/Cctivc. 

'fhe text oCthe proposed rule amendments i.1 ~ct forth in Appendix A to this letter. 

I. The Petitioner 

A. Petitioner's Background 

The ICI is the national association of U.S. investmcm companies, induding mutual fimds, 
closcd-c11J funds, exchange-traded fonds, and unit investment trusts. 'l'he ICI seeks to encourage 

adherence to high ethical standards, promote public ·.rndcrstanding, and otherwise advance the interests 

of funds, their shareholders, directors and advisers. Jvfcrnbcrs of the ICI manage total as~cts of $16.3 
ui!lion and serve more than 90 million shareholders. 

H. Nature of Petitioner's Interest 

Rcgistrants 1 arc ;:i.]ready .rnbject to a comprchcmivc t"ecordkecping regime under the Investment. 

Company Act and the Advisers Act and the rules thereunder. This rccordkceping regime serves the 

~arne regulatory purposes as the CFTC's rccordkecping regulations and, as discu~sed further below, is 

tailored to registered fonds and their advisers. furthermore, the CFTC would have foll access to these 

records if substituted compliance is granted as requested hc1·ei11. As a result of the changes to the Part 4 

! h·c,1ucndy, the Rcgistnnl Fund's CPO serve~ as the CPO to the Rcgi.1tcral Fund's wholly-owned (TC. 
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regulations made in 2012,2 many investment advisers (and sub-advi.~crs) to Registered funds and CFCs 

arc now also n:gbtered as CPOs or CT As and uJilSC<Jllencly are subject to dual re,s'l.1lation by the CPTC 
and the SEC with respect ro recordkeeping, which is inefficient and co.~cly to these entities. The ICI is 

therefore reque,~ting, on behalf of its members, that the CFTC provide for the rccordkecping relief 
rcque~ted hcrein.J 

II. Supporting Arguments 

A. Harnwnhation 

When the CFI'C narrowed the Regulation /J.5 exclusion for Registered Funds, it indicated that 

thc.~e changes might result in inconsistent reb'l.Jiation of Registered Fund CPOs and CTAs, and that, 

accordingly, it was proposing to harmonize its rnlcs with those of the S.EC.1 Comequently, at the same 

time it issued the Adopting Release, the CI;TC issued a companion rdc.lse stating it.~ intention to 

ham1onize ccrt,lin of its rn!es with the corresponding SEC mies in the areas of disclosure, reporting and 

recordkceping requirements for dual registrants (i.e., Registered fund CPOs).5 

1 See Commorli~y Pool Opcr11tol'S and Commodity Tl'llrlinJ.Ar/11/:·01:>; Compli,ma Ob!ig,11iom, 77 h<l. Reg. 11252 (Feb. 21, 

2012), amended by Commodity l'oo! Opm1tmx and Commodity Trading Arlvi.wn: Complia11u Oh/igatiom, 77 Fed. Reg. 

17328 (M,ir, 26, 20 I?.) (collectively," Adopting Rck1sc"), 

i In prior ktters to the CF!'{; stafl: J(;J requested confirmation that tl1e CF"J'(: would pmvide rdkffor Rt:gistanl Ftm,h to 

maim,1in their books and records with ,1 vAricty of third-party rccmdkeepe1·s inclu,ling, in addition to d1t: rhird p,\rties 

u1rremly permitted under amended CFrC Rch'l1btion '1.23, pmfr.-sinnal rcconL, maintt:narKe and storAgc rnmpanies, sub

advisers, C:T As, and tran,fcr agents. \Ve understand that the CTTC staff intends to addrns thi; i;suc through interpretive 

relief in the nea1· futun,, See Letter; from Karrie lvkMillan, Gener:d Cou11.,cl, lnvc~tmcnt Co111pany Institute, to Mr. Gary 

Ihrnnt, l)ircctor, Division of Swap lkaln and lntcrmcdiary Ovcnigh[, Commodity Futures 'J'rading Commi.11i,,11, dared 

Aug. ?.8, ?.013 ("Aur,mt_l(:J l.cttc:r"), and Sept. 24, 2013. 

'· Adopting Rdea->e, supm note 2, at l 1255 ("A number of rnrnmentct'S who expre,-scd general opposition akn 

acknowledged th,1t if the Commission determined to proceed with in prnposcd changes to§ 4. 5, certain area, of 

harrnonilation with SEC requirements should he «ddrcsscd, •i·o th~t end, rnncmTcntly with the issuance of thi, rule, the 

Commi.1,ion plans to issue a notice of prop,,,,ed rulcrnaking detailing frs proposed modifications to part 4 of its regubti,,n.1 

to harmoni·rc the compliance obligation., that apply to dually registered investment companies. The Cornmi,,ion al.m 

recogni-1.cs that modification Lo§ 4,5 may result in cmts for rcgi.,tered inveiunent comp;111ic.1, h,r th.it ,·ea,or,, a., stated 

almvc, in conjunction with finalif3ng the proposed amendment, to§ 4. 5, the Commis,1ion h,is prnpo.1cd to adopt a 

l,aniwlli'.1.cd compliance ncgime for rq,,istcred investment rnmpa11ie1 who.,c activitie, re<.1Liirc nvcr,ight hy the Commission. 

Altl,nugh the CommL1,ion !1t·licvn the modifications to § 4.5 e11hancc the { :omrnLssio11'.1 ~hility to dfrctivdy ovccr,,cc 

derivatives markets, ir i.1 not the Commission's intention to burden 1·t:gi.1tued investment n1mpa11ics beyond what is 

rc,iuircd to provide tfw ( :om mission with adcq11ate informarion it Dnd.1 necc;.,,\ry to d'fectivcly oversee the rq;istcrcd 

investment compJny's derivatives trading activities, Thrrn1gh th> hannoniz,1tion, the Commi;sion intends to minimize the 

bmden of the amendn,cnts to§ 4.5."). 

1 See Harmonization of'Compliance Ohligntion,jOr N.elf:fstaerl J,,,1,cstmnil Companies Required to Register a, Commodity l'ool 

Ope1·t1to/'S, 77 Fed. Reg. 11345, ar I I 350 (l;cb. 24, 2012) (the pmposing l'clease for h;irn1oni7,ltinn) ('Tn addrn, the 
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IC! appreciates th,u some limited rccordkecping relief w,ls granted in the Harmonization 

Relcasc.6 We note, however, that much of that relief (1pccifie1.lly, the ability to keep recmds with certain 
t·hird-par·ty rccordkeepers and the relief from the subsidiaq-' lcdgci- 1u1uiremcnt) sought to modernize the 

CFTC's recorJkeeping rules for all C:POs. The only a\pcn of the rclief.1pecific to Registered Fund CPOs avoids 

a direct conflict with the frdcr,11 securities hws. 'I Given the robust 1·crnrdkccping requirements to w!i ich 

Registered l;und CPOs are already suhjcct, we believe rnore comprehensive harmonization in this area is 

necessary, apprnpriate and consistent with the Commission\ stated intention. Accordingly, we arc 

recommending a rnbstitutcd compliance approach (.1irnilar to the approach to disdmure provided by 

the T-Iarmonization Release), with respect to both thr. content of hooks and records and the manner in 

which they arc maintained. 

Moreover, while the I-farmonization Rekasc focused !'>o!cly on Registered hmd CPOs, we 

hclievc relief i~ also needed for Registered Fund CT.As; ocherwbe, harmonization rclicf would apply to 

Registered Fund advisers but not also to Registered Iund suh-advisers.~ Importantly, the SF,C's rules 

under the Invcstrncnt Company Act and the Advisers Act do not distinguish between Registered fund 

advisers and sub-advisers - they arc each treated as an "advi.~cr" and required co be registered under the 

Advisers Act. Thus, not providing relief for Rcgisterd fund C'l'As as requested herein will undercut 

the benefit of substituted compliance for Registered funds. 

Furthermore, Registered funds and their advisers and mb-advisers are subject to cst:ahlished 

relJniremenr.~ under the Investment Company Ace and the Advisers Act with respect to the 

maintenance of a broad range ofbuoks and records, including records with respect to CFCs. 'fhcsc 

records, whether maintained by the adviser, snb-advi~cr, or other third party, arc readily accessible by 

cornmenlet·s' concerns about the content and timing nf disclosure documents, accnu1,t st,\t<.:ment dcliv~ry and certification, 
and l't(Ol'rlkeeping rc,p1iremt:nt.1, the Commi,sion is proposing to harmoni;,,: it!, regulatory requirements with those of the 

SE{; to reduce the CO~lS for dual registrant;·. l~ach of these harrroni~ing prnvL1ions involves rcconlkeeping and reporting 

obligation; chat would he a rnllec1ion of information umkr the [l'ap<.:rwork Reduction Act J.") (empl1,1;is added). 

6 Sec I ImmMizalion o(Complwmc O!,/igatiomfol' Regi>IO"erl litve.ilmenl Comp1111ie; Rep1irerl to Regi.,/er a_; Commodity Pool 
Opera/ors, 78 Fed. Reg, 52308 (Ang. 22, 2013) {"_Harnwnizaticn Rd<easc"). 

7 • I 'he recmdkecping relief specific to RcgistcrC(l Fund ( :l'{h ii contained in Rct,'lilation 4.17.( ,-)(3 )(iii), which exempts 

Rcgi.,tercd Fund CPOs from having to make chdr r,xords available lO participa11ts for inspcu irni m copying. See irl. ,u 
52321 

8 Sec !)/vi.i/011 ofSl(l,ip f)e,tlerrmd Intermedi111y OtJenight Respond..- lo Freq11cntfr A..-kcd Qm;tions - CPO/CIA: Amendments 
lo Compli,111re Ol,/ig,lliom (Aug. 1'1, 20 12), which pmtponed the recmdkccpi11g, rcportillg, and disclosme compliat,c,c 

obligations (or Rcgistert:d Fund C:'J'As until "60 days following the cffrctivt: dat<.: of ,1 final rnlc implementing tl1t: 

Comrnis1ion 's proposed liarmoni·,ation ,:fj(,rt." Unfortunarcly, the ! Iatwoniz,ttiotl RdG1.1e di,\ not addrcs; the compliance 

obligations for Registered Fund CT As. 
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the SEC. As detailed in Appendix B,9 we hdieve that rhu.c existing recordkecping tT(JUiremcnts serve 

the same purposes as, and in some respects arc more extensive than, thme set forth in CFTC 

Rcb111lations 4.23 <lnd 4.33. 

H. Cl•'TC Rcconlkeeping Rule.~ 

Cf.TC Re6111larion 4.23 estahlishcs the rccordkeeping requirements for CPOs, and Cf.TC 

Regulation 4.33 establishes the recordkccping requirements for CTAs. Books and records required to 

he maintained under Rci:,,·ulation 1.23 and 4.33 mnst be maintained in accordance with CFJ'C. 

Re611ilation 1.31, 10 which prescribes how those records must be kept and impmes certain detailed 

requirements regarding dectronic records. Moreover, pmsuant to CF'fC Reb111lation 4.23(c)(2), if a 
Registered Fund CPO wishes to use a third party to keep some ofit~ records, such recordkccpcr must 

certify that it will keep and maintain the records in compliance with CFTC Regulation 1.31.11 

When CFTC Rcb11ilation 1.31 was originally :ulopted in 1937, it re,Jllil'e<l all CFTC registmnts 

to retain records for five years, the first two years of which the records were to be readily ,1ccessib!e. The 

reguhtion further required that such hoob md records be subject to inspection by the appropriate 

government agencies. 

When the Commi~sion .rnbstquently amended CFTC Regulation 1.31 in 1976 and 19';)3, it 

added provisions to allow for keeping records in micofilm or microfiche 12 and clectronicJly. 13 And 

when the CFTC adopted current CFTC Regulation l.3l(b) in 1999, it madded its rule on the SEC's 

electronic rccordlceeping rule for broker-dealers, which the SEC adopted in 1997 (Ruic l 7a-4(f) under 

the Sernritb Exchange Act of 1934 ("Exchange Act'')). 1
•
1 ·1·huse SEC rccordkeeping requirements, 

including the electronic maintenance requirements, only applied to broker-dealers, however, not 

9 Appendix 1-1 comairn a comparison of the content of rernnh rn111in.xl to he kept under the Cl•TC's rq,'l1l.1riom and the 

SF.C's rnlo 1111,kr th<: Investment Cornp,l11y Act and the Advi.1crs An. 

:o Sa CJTC Regulations 4.?3 md ,j.33_ 

'' CFTC Rcb'l1lation tl.23(c)(2) states, '·It ]he pool opt:r,1rnr sh.all al,o file eketrnnically with the National Fumres 

A.11ociation a statement fi om <:ad, person who will be keeping rcqui1·cd books and rcconls in lieu of the pool ,,pcrator 

whadn such person ... [ a ]gren to keep and maintain sud, record, 1·cquircd in accordance wi[h §1.31 of this chapter." 

" See Rules U11rlel' 1hr Commnrlity H.ffht111y,r Art - (,'cneral Crmfim11ity Revision.,, 11 Fed. Reg. 319?. Oar,, 21. 1976). 

11 See l~erordknpin.1;, 58 }'ed. Rcg. 27/458 (May 10, l':)';!3). 

'i Ruorrlkeepiug, G,J h-d. Reg. 28735, at ?.8?35 (M,1y 27, l ':)99) ("In light o( tl,c significant number of ( :omrni1sion 

registrant~ th~t an, s11hjecL to the rccordb:cping rc,111ircrncnt~ of the [SJ',(:], the l'mposal indu,bl many pmvision, ~imiLu 

to those adoptnl hy the SEC in 1997."). 
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investment advisers. 15 Pour years later, however, the SEC adopted a separate electrnnk recordkeeping 

rule for advisers and Registered Funds, as discussed below. 1h 

C. Investment Company Act andAdvisc .. s Act Rccordkccping Rules 

'l'he SEC's recordkccping mies under the Investment Company Act and the Advisers Act 

provide comprehensive recordkeeping requirements with respect to registered investmem ;ldvisers 

("RI As") and Registered Punds, and also include 1npiremcnts that apply with respect to CPCs, 

generally requiring the same types of records be maictaincd as an: required under the CF'fC's 

regulations. Additionally, the Investment Company Act and the Advisers Act record keeping rules arc 

more tailored tu the Registered hind and RIA business modeL\ than the CI-,"fC's regulatiom, u 

for example, the SEC's electronic recordkec;1ing rules under the Investment Company Act and 

the Advisers Act applicable tu RIAs and Registered fund~ arc better suited, for the reamns discussed 

above, to Registered Fund CPOs and CT As than en Tent CfTC Regulation 1.31 (h) which is based on 

SEC Rule 17a-4(f) for broker-dealers. 

Re,piiring Registered fund CPOs and Regis:cred Fund CTA.~ (and their third-party 

record.keepers) to comply with CFTC Regubtion 4.23 and Regulation 4.33, each of which require 

compliance with CFTC Regulation 1.31, would sub,iect these Fund advisers to burdensome, outdated, 

and costly technological requirements that arc unrn.:ccssary to meet the CFTC\ regulatory objectives. 

The SEC considered similar factors when it determined tu adopt difl-Crent electronk rccordkceping 

requirements for RI As and Registered Funds than it did for broker-dealers, noting in the Electronic 

Records Adopting Release that: 

We requested commenters to address whether rules 3 la-2 and 204-2 should require 

fund~ and advisers to preserve records in,, non-rewriteable, non-era;,ablc (also known as 

ii Sa lfr}'ol'ti11g RrqniremwtsfOr Bl'oke1:, or Deafen lfurler 1h1 Sewritie., Ewhr111xe /Jct ~( 1931, 62 1:cd. Reg. 6469, at 6/469 

(!'eh. 12, 1997) ("The [ SEC] is amrn,ling it.1 \m,ker-dealcr record prcscrvJrion rule to allow broku-dcala, to t:mploy, under 

ceruin conditions, electronic storngi.c mcdi,1 to m,1int.1in recorJ1 required to be rc:rninc,I.~). 

16 See Ffearonir R.ecorrlkapi11g by Jnvr;tment Companie.< t111d .im1rstment /tdviffn, 66 reJ. Reg. 29?.?A (May 30, 200 I) 

("Ekctrouic Rcwrd, Adov1i_ng Relea.s_(;_"), which allowed "fund, and advisel's ... to maimai11 rccnrds denrnniccJly if they 

establish and maintain prou:t!ures: (i) To safq~uard thi.c records from lo,.,, alteration, or dcstrnction, (ii) to limit access to the 

records to authori·,cd pn,,01md, the [ SEC:J, and (in thi.c c1;(· offund,) fund directors, and (iii) to en.sun· due dcctronic 

copies of noncknroni,- originals arc complcti.c, true, and lcgihlc," Id. at 29224. Importantly, the S);,{: did not adopt the 

.1pcdfil ekctronic rccordkeeping ri.cquiri.c1nt:11ts it had ;1doptcd 1"or broker-dealers ri.cg,1rding how the rernrds arc to bt: 

1naintaim:d, 

11 See Rule 31,i,2({) 1mdcr the Invcstmrnt ('.ompany Act and Rule 204-2(g) under tl,c Adviser_, Act. See Apprndix H for a 

rnmparison of the content of" rcconl, l"L<JL!ired to he kept undi.c: the c1:·1·c's n:g11!ations and the SE C's rules 11nda the 

Investment Company An and the Adviser\ Act. 
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"write once, read many," or "WORlvf") format. Commcnters concurred ... that the 

costs of such a requirement would be likely to outweigh the benefits (with respect to 

advi.~crs and funds). Based on our consideration of costs, beneftts, and other factors 

described in the proposing release we are not adopting rnch a requirement at this time. 

VVe l'erognize tha1 the standards/or elecironir tccordkeeping we are adoptingfarfunds and 

11dvise1:, 11re d~!Jerent.fi'om the mies th11t Uh' have adopted far hroker-dea!n:,, which require 

hmkerage rcwrds to be preserved in ii WORM.format. We IMve not experienced an)' 

significant problems with funds or 11dvisen altering Jtored records. Moreover; most 11dvismy 

,md 1m1tt1,il.fimd arrangements involve mu!t1jile pm·ties (e.r,., hroken, wstodi11rJS, tmndCr 

11gcnls), e11rh wilh its own, rfien pamllel rerordkeeping requirement. ,1_, a result, our 

comJ;Li1111ce ex11minen typitfd{y h11ve an alternt1five meam to verify the aartraq ofadviser 

andf11nd records. In light rfthese_{arlon~ the costs ~(requiring.fund, and advisers lo invest 

i:n mw dectrvnir recordkeepinl_ technologies m,1y not he justified. 18 

More broadly, we believe that the reconlkccping objectives of the Cf TC with respect to 

Registel'ed Fund CPOs and CTAs can be satisfied by requiring that such entities adhere to the SEC's 
record keeping requirements and by rcqlliring that the CFTC be given rhe same access to these records 

as the SEC. 1~ 'l'hi;, substituted compliance ,1pproach wonld avoid overlapping requirements from the 

two regulatory regimes, as well as the high costs associated with making changes to cxi.~ting 

recordkecping arrangements or systems, which would likely he borne by Registered Fund shareholders. 

D. Current Industry Practices 

It is out· understanding that many CPOs anr. CTAs maintain books and records in a manner 

that may not strictly comply with CFTC Regulation 1.31, and that the National Futures Association 

staff, du ring examinations, generally has not been critical of these entities in such circumstances, 

provided that they can promptly produce the retJuired records. Because the t·cquirements of CFTC 
Regulation 1.31 (b) arc based on old, outdated technology, and were adopted at a time when electronic 

records were just emerging, the requirements of CFTC Regulation 1.31 (b) do not comport with 

current industry practice. Electronic !'ccordkceping has become standard in the industry, and thus the 

record keeping rules of CPTC Rcb'l.1lation 1.3] (b) arc no longer <lppropriatc. 

1' Electronic Records Adopting Release, supra note I 6, at 29224 ( empha;b added). 

19 If, for ~nmc rc,1son, the CJJO of a husinc,;.1 development comp.my (a "fil)(~") cannot comply with the conditions of 
CFTC No·Anion l.nrcr 12-10 (Dec. 4, 2012), whidi arc modeled on CIT('. Rcguhtion 4.5 with the ,1ddition ofa notiu
to the CFTC's DivL,ion ofS\vap Dealer and Intermediary Ovcrsigl1t, tbe CPO of a BDC should be trcatn! as the Cl'O of a 
llcgi~tcred hmd for purposes of this petition and the n·h1rcd ttmpo1·a1-y no-action rdi,.J rniuestcd. Accordingly, Wt have 

included in Appendix A in hr,H:ktc,; proposed rule arnn1dmcnt1 that would also pwvidc relief for such BDC;. 
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Now, more persons arc subject to CFTC Re1:,rtilation 1.31. This includes not only Registrants 

but also many of their third-party recordkccpers. We understand that such record keepers, despite their 

bc.~t efforts, have faced challenges in meeting the technical rec1uiremenn of Regulation l ,?, I. Moreover, 

wmc third-party reconlkeepers (such as professional records maintenance ,md storage companies)7-11 

only keep the records in the manner in which the records have been entrusted to them, and they have 
no obligation under their storage contracL~ to maim;1in these records in a manner other than that in 

which the records have been supplied. 

E. Rdiefllclating to CPO and c:TA Ilelptil'ed Record~ 

In the August ICI Letter/- 1 ICI tT(JUested that the CFTC staff confirm (and subsequencly 

provide more definitive relief through rnlc amendments or no-action relic~ that, where a substantive 

requirement for Registered Fund CPOs was removed by the I Iannoni·tation Release, there should be 

no corresponding recordkeeping requirement for that item. 

For example, while the Harmonization Relca~e exempted Registered Fund CPOs from the 

Acconnt Statement preparation and distribmion requirements under CFTC Regulation 4.22(a) and 

(b), it did not contain a corresponding exemption from maintaining books and records relevant to such 
Account Statements called for by paragraphs (a)(l 0), (a)( 11 ), ,rnd (a)( 12) of CFTC Regnlation 4.23. 

As a forthcr example, CFTC Regulations -1.23(6)(1 )-(1) require a CPO to keep records regarding the 

proprietary commodity interest trading of the CPO itself and of irs principals as well as the 

confirmations of those transactions. However, Regiitered Fund CPOs that cannot comply with CFTC 

Regulation -1.5 are only required to show the CPO's related performance in the Registered Fund's 

disclosure documents (and only if the pool has less than three years of operating history). There is no 

requirement to show the performance of the CPO's or pl'incipals' proprietary trading under CFTC 

Regulation 4.12(c). Thus, there should be no record maintenance re,1uirement for <l record that is not 

otherwise subsmntivcly required by the applicable CFfC rules. As stated above, we have requested that 
the CFTC l'econdlc such inconsistencies and confirm that Registered Fund CPOs arc not required to 

maintain any boob <tnd l'ccords under CfTC Rep1htion 4.23 related to compliance oblig,uions to 

which they arc not mbject by virtue of the Harrnonization Release. 

The Cf.TC should take a similar approach with re.~pect to recordkccping by Registered Fund 

CTAs. For example, CFTC Regulations 4.33(b)(l) and 1LB(6)(2)(i) and (ii) require a CTA to keep 

records regarding the _proprietary commodity interest trading of the CTA itself and of its principals. 

However, the performance of a CTA that is not the Registered fund CPO is not rcquired to be 

included in the Regbtcl'ed Fund's disclosme document under Cf.TC Regulation 4.12(c)(3)(i)(A). 

" 1 \Ve 11nder.1tand chat the C:FTC ~raff cxpn:t, shortly to permit pmfcs.,ional rcrnrds maintcn:rncc and storage companies 

tu scrvr as pcrmi~siblc third-party rccordkccpcr~. Ser .111pra nmc 3. 

" Aui,'l.lst ICI l.cttc,·, s11pm nmc 3. 
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Thm, there should be no corresponding recordtecping requirement. Consequently, Rcgi~tered Fund 

CTA.., should be granted similal' l'clief from CFl'C RcguLuion 4.33(b)(2)(i) and (ii), which 

correspond,~ to the trade confirmation recordkeeping requirement for CPOs under Regulation 

4.23(6)(2)(i) and (ii). This relief was not JTlJlleHed in the A11b>11st ICI Letter and, accordingly, the 

Petitioner respectfully request~ that the Cl:TC reflect th.i.~ relief in any record.keeping amendments 

adopted pursuant to this petition. 

III. Rcquc,~tcd Relief 

The Petitioner hereby tcspcctfolly requests that the Commission amend CFI'C Regulations 

li-.12(c)(3), 4.23 and 4.33 to allow fur substituted compliance by Registrants with the SEC's 

rccordkceping rules under the Investment Company Act and AdvisCl's Act an<l applicahle regulations 

thereunder, as set forth in Appendix A to this letter. 

Thcrc arc two main reasons why thc Petitioner is re']uesting substituted compliance with the 

SE C's t'ecordkecping rules under the Invest mcnt Company Act and the Advisers Act, ,md those are cost 

and ti me. Principally, it is extremely costly for RegisTants and thci r third-pctrty record keepers to 

comply with CfTC Regulations 4.23 and '1.33, including Regulation 1.31. firms have trended for 

years toward maintaining records in electronic format becaLt.~c most documents arc now crcated 

dcctronically. Converting these systems to use non-erasable, non-rewdtcablc media would have 

significant costs for these firms, including purcha..,ing hardware, migrating document rcpmitoric~, 

implementing software to remove records once the rctcntion period expires and training staff.22 In 

particular, the requiremcnt in Reb>1ilation 1.31 (b) th1t any person who mes only electronic storage 
media to preserve some or all of its tTlJUired rccords JlllVit enter into an arrangement with at least one 

third-parry technical consultant ("Technical Consultant") is a costly and unnccessat)' burden on the 

rccordkeeper. The Technical Consultant would need to be granted access to, and trained on, a 

multitude of proprietary systems (as opposed to common ~ystcms, .~uch <ts cmail). Many Registrants 

and their third-p,trty record.keepers may balk at granting access rn srtems that arc critical to their 

operations or p!'esent a competitive advantage. The SFC's rccordkceping rules under the Invcslmcnt 

Company Act and the Advisers Act do not contain a similar Technical Consultant requirement, and 

the SEC gcner::tlly has not had diffirnlry obtaining required rcconh from those advisers or .~uh-advisers 

based on the manner in which their records are rcquircd to be maintained. 

furthermore, it is importalll to note that thr rcquircmcnts of Cf TC Rcb'lt!ation 1.31 (b) are 

based on old, outdated technology, and were adopted at a time whcn electronic records were just 

" See discussion in Sc:nion !LC above. 
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emerging. Now that electronic recordkeeping is stai:dard in the ind11.~try, these recortUcei.:ping 

requirements ,uc no longer apprnpriate.1
·-' 

Fin,,lly, it would be very time consuming, with little or no corresponding benefit, for 

Registrant.~ to comply with CF'fC Regulation 1.1]. Many of the retJtiired records arc maintained in 

system-critical applications that cannot be quickly modified to work with new storage medi,l. 

Additionally, the Li.ck of practical alternatives for Registrants and their third-party recor<lkccpcrs may 

ultimately prove to be a time consuming task for them. If a Registrant (or a third"parry rccordkeeper) 

cannot comply with the rcguirements of CFTC Reb'l.llation 1.31 (b), its main alternative.~ arc to store 

records in hard copy or on micrographics. This would be a very time comuming task and would 

provide little, if any, benefit to the CFTC or to the genera! public (as it would require the recordkeeper 

to print out and store paper, microfilm or microfiche copies of countless record.~)- Tlic_~e costdikcly 

will be borne by the shareholders of the Registered hmd. 

IV. Temporary No-Action Relief 

The Petitioner acknowledges dut it will take time for the CFTC to give its full consideration 

to this request and to conduct a further rulcmaking. For this reason, Petitioner also requests tcmpora1y 

no-action relief. which would allow the CFTC adcqu:tte time to folly consider the _q1btitured 

compliance request while sparing Registrants (and their third-party recordkceper.s) from having to 

modify long-standing recordkccping arrangements and systems, the cost of which would likely be borne 

by Registered Fund shareholders. We request that this temporary no-action relief exempt all 
Registrams from compliance with CFTC Regubtion 4.23, subject to theit· adherence to the SEC's 

recordkecping requirements under the Investment Company Act and the Advisers Act and applicable 

regulations thereunder, until the effective date of the furthel' rnlcmaking. 

V. Conclusion 

Registrant~ ;Jready must comply with the exten.sivc recordkeeping requirements under the 

Investment Company Act and the Advisers Act. Thc~e rules serve the .\ame regulatory purposes as the 

CPTC's recordkceping rcgnlations, provide comprehernivc rccordkeeping requirements with respect to 

RlAs and Registered Punds, and !TtJUire .~imilar types of books and recurJs. With respect to the 

manner of their maintenance, we respectfully submit that the SEC has not had difficulty obtaining 

dectronically"maintaincd records from RIAs and third-party rccordkccpcrs, even though these parties 

arc subject to recordkccpingproccdurcs that arc diffm.:nt than those required by CFTC Rcbrulation 

1.31 (h). 'l'herefore, the Petitioner respectfully reqmsts that the CFTC adopt a substituted compliance 

Jl \Xie recor;nize that these issues suggest the nc:,:<\ ((,r ,1 gcncr;I ovahaul ufCFTC Rq;lllation I.3 i. As di1nmcd above, the 

l'ttition<:r is re<Jlltsting .111hstil11ted compliance relief for Hxgistcrcd h1ruls in the context of CPTC: Regulations 4.23 and 

IJ.33, which wmild include relief from Regulation 1.31 for Rcgl1tcrcd Fund~. 
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approach for Registrants that adhere to the SEC\ rccordkeeping requirements under the Investment 

Company Act and the Advisers Act and ,1pplicab!e regulations thereunder. As discu.~sed above, the 

CFTC would have full access to these records. 

The Petitioner also respectfi1lly requests tc111pora1y expedited no-acLion relief in ( his regard, to 

last until final rules relating to this petition arc adopted and effective. 

We sincerely appreciate the Commission's willingness to add res,~ the industry's concerns. If you 

have questions or require further information, please contact me at (202) 218-3563, Sarah A. Bessin at 

(202) 326-5835, or Rachel H. Graham at (202) 326-5819, or our outside counsel at K&L Gates, Cary J. 
Meer at (202) 778-9107, or Mark Amorosi at (202) 778-9351. 

cc: Gary Barnett, Director 

Amanda Olcar, Associate Director 

Sincerely, 

Isl Dorothy M. Donohue 

Dorothy M. Donohue 

Acting General Counsel 

Division of Swap De.Jet· and Intermediary Oversight 

Commodity Futures Trading Commission 



APPENDIX A 

Text ofP1·oposcd Ruic Amcndmcnts21 

Additions to cuncnt 1·cgulations in bold italics. Deletions in 11ttiketl.rot1gh. 

§4.12 Exemption from provisions of part Ii. 

(iii) Excmption-frm-n-thc pt o v i.,io11-1 of§ 4.23 rl1,,t I eqttitc ti tdt .i pool opct ,ttor'.~ks and 1u--ort6---b-e 

m;1;dc ,tV<til,tl,lc to p.u ricip.r!in fm i11.1pcction .md/01 copying .tt the requcst'""'Of' the p,11 ticip,,11t. The pool 

operator of an offe1·ed pool will be exempt fi·om the requirements of§4.23; P1·ovided, that (1) the 

pool's books and 1·ecords, the books and records of any cor1.trolled fm·eign co1p01·ation <!f the pool mu/ 

the pool ope1·at01·'s books and 1·u01·ds m·e maintained in accordance with the Investment Atlvisen 

Act of 1940 and/or the Investment Company Ad rd'l940, and applicable regulations thereunder, 

and (2) any such rec01·ds are made availahle for inspection upon request h.Y an authorized 

1·ep1·esentative ~f the Commission or the United States Department offustice. 

§/i.23 Recordkeeping 

{d) Notll)ithstamling the .fU1·eg11i11g, ff a commodity povl operator is registered as ,m investment 

adviser undei- the Investment A1lvise1·sAt.:t of 1940 and is advising a controlled foreign cmporation ,![ 
an investment campany registered under the Investment Company Act of 1940 {or a business 

'
1 'I 'ext ,,f amcnd111cnts providing relief to bmines.1 development companies is bracketed below. 
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development rnmpany that has made an election umlet' Section 54 of such act and continues to be 

t·egttlated by the Securities and Rx,.:hange Commission as a business development company}, such 

commodity pool operator may keep the !woks a,ul 1·ec01·ds with respect to sru1' entities iu acc01·dance 

with the 1·etptfrements of such acts; Provided, that such books and t·ecords are made available fo1' 

inspection upon request by an attthm·ized representative of the Co1JJmission or the United States 

Deparhnent offustice. 

§1.33 Recordkccping. 

{c) Notwithstanding the fo1·egoing, if a conmuulity trading advism· is registered as au investment 

adviser undff the Investment Advisn·sAd of 1940 and is advising an invest1JJent company registeretl 

under the Investment Company Act of 1940, a l'IJnh'olled foreign corporation of such ilwest1JJent 

company, / m· ,t busine~·s development company that has nuule an election under Section 54 of such 

act and continues to he 1·egulated by tbe Securities and l:'xl·hange Commission as a business 

rlevelopment company} {collectively, "Regulated Entities''), such commodity trading advis01· may 

maintain the hooks and t'CCords with respect to such Regulated Entities in accordance with the 

requirements ofsuch acts and applfrable regulations there1mde1·. 

(d) Notice of claimfm· exemption. Any wmm{){lity trading advisor that desires to daim the relief 

availahle under mbsection {c) of this §4.33 mmt file elech·onically a daim of exemption with the 

National Futures Association th1·ough its elech'onic exemption filing system. Such claim must: 

(J) Provide the name, main business address and main hminess telephone number of the 

registered cmnmodity Jt•ading adviso1· making the request; 

(2) Contain a reJn·esentation that the !JOok.~ and 1·ecm·ds required to he maintained by the 

Investment Advisers Act of 1940 and/or the Investment Company Act nf 1940 will he 

maintained (i) in aaonlana with the lnveshnent Advisers Act of 1940 and/or the 

Jnveshnent Company Act of 1940, and applicable 1·eg11lations thereunder, as applicable, and 

{ii) made availaMe for inspection 11pon 1·equest by an authorized rep1·eu11t,1tive of the 

Commission m· the United States Depm·tment ~ffustice,· and 

(,) Be filed by a represe11lative duly authodzed to bind the cmmnodity t1·adi11g advisor. 

C-2 



APPENDIX II 

Relief Regarding Content of Hooks and Records 

Thi.~ exhibit compares the hoob and rccord.1 that Registered Funds and their RlAs (including 

advisr.:rs and .rnb-adviscrs to Rcgistcrd Funds) arc required to maintain under SEC rules with the books 

and records that CPOs ctnd CTAs arc required to maintain under the CFTC's Part 4 regulations. 

Investment advisers and sub-advisers also arc rec1uirccl to maintain similar records under the Advisers 

Act with respect to CFCs. In addition, Registered }'unds arc required, under the Inv.:stmem Comp,my 

Act, to main min boob and records relating to CFCs in connection with 1weparing consolidated 

financial statements for the Registered Fund. 

L _Comn;i!:ahlc Records 

The books and records that Registered fund, and RIA, arc required to maintain under the 

Investment Company Act, the Advisers Act, :i.nd tht: ruks promulgated thereunder arc generally 

cquiv:Jem to, and serve the same purpmes a~, the required books and records under CfTC Rc!,'11lations 

4.23 and 4.33 under the Commodity .Exchange Act (the "CEA") . .Examples ofcompar,tblc records 

required to be maintained under the two rcgulatory rcginH:s include the following: 

• Journals containing an itemized daily record of all purcha,~t:s or sales of scC11rities and 

commodity interest transactions;75 

• General ledgers or other record,, reflecting, among other thing.>, all assct, liability, capital, 

income and expense accounts;26 

• Separate ledger accounts (which may be maintained hy a transfer agent) showing for ca.ch 

shareholder of record or comm()(lity pool participant the securities or commodity 

intcre~ts hdd;n 

•Checkbooks, bank statcmt:nts, cancelled check.,, and cash reconciliations and all bills or 

statements ( or copies thcrcof); 28 

" q: CITC Regulation., 4.23{a)(l) and 4.23{a)(2) with lnvc,tmcnt Company Act Rule 3la-l{b)(l) and Advisc1·s Act 
Rule 201-2(a){l). 

2
1, Cf CFTC Regulation 1.23(a)(6) with lnvcqmcnt Company Act Ruk 3 la-1 (l,)(2) and AdviK,·s 1\n Rule 2M-2{a)(2). 

17 Cf CITC lkgubtiou 4.21(a){4) with Investment Company Act Ruic 3la-l{b)(iv). 

'' C/ C:Fl'C Rq,'ll!ations 1.23(a)(8) and 1.23(b)(3) with Advi~m Act Rub 201-l(a)(/4) a11d (a)(S). 



• N oticcs, drculal's, advertisements, newspaper articles, investment letters, bulletins or other 

communications sent to clients and j)rospectivc clients/9 

• Powers of attorney and other documrnts granting the CTA, RIA or Registered Fund sub

adviser discretionary authority over z. client's assets or account;3~ and 

• Copies of written agreements with clienrs.3: 

IL Additional Recol'ds Undci- SEC Rules 

'l'he recordkeeping requirements under the Investment Comp.my Act and the Advisers Act 

also impose additional reconlkccping obligatiorn on RegL~tcrcd Funds and RIA~ (including sub-advisers 

to Registered funds) thar arc not required under rhc CFTC's Pan 1 regubdons. Examples of 

additional records required to be maintained by Registered Funds and Rf As (including sub-advisers to 

Registered funds) include the following: 

• The Registered fund's corporate charter, ccrliflc.uc of incorpomtion, and by--laws, as well as 

minute books of stockholders' and directors' meetings;3! 

• All bills or statements (paid or unpaid), tric.l balances, financial statements, and internal audit 

working papers related to the business of a Registered fund ,idvher or sub-advher; 11 

• Communications sent to or received by a Registered Fund adviser or sub-adviser that detail 

proposed investment advice, any receipt, disbursement, or ddive1y of funds or 

securities, or the placing or exern tion of any order to purchase or sell any security; 1-
1 

• A copy of the code of ethics of a Registered fund adviser and sub•advher, and records of any 

violal'ion of the code of ethics and :my action taken :L~ a remit of such violation;35 

• A record of cert.lin securities transactions in which a Registered Fund adviser or sub-adviser or 

its "access persons" have a direct or indirect beneficial ownership or intcrest;.J(, 

1
~ Cf CJ,"J '(: Regulations 4.?,1(a)(9) and 4.33(a)(7) with Advi,m Act Ruic 204- 2(a)( 11 ). 

-' 0 (/ CFfC Regulation 4.33(,l)(3) with Adviser~ ALt Ruic 2(:,,j.2(,1)(9). 

11 (( CfTC Regub1ion '!,33(,1)(4) with Advisers Act Ruic ?.C4·2(a)(l0) . 

.1, lrwcstrncnt Company An Ruic 3h- l(h)(4) . 

• n Advisers Act Rule 2O4·2(a)(5) and (6). 

1 • Advisers Act Ruic 204 2(~)(7). 

li Advisers Act Rules 2O·1•2(a)(12)(i) and 2O4-7.(a)(U)(ii). 



• Copies of performance advertisements and documents necessary to form the basis for or 

demomtrate the calculation oL~uch performance information;-17 

• Copies of a Registered fund adviscr and sub-adviser's brochures and Lrocbun: supplements, 

and each amendment or revi\ion thcreto;"8 

• Copies of a Registered fund adviser's and sub-advi.~cr's policies and procedures, a~ well as any 

records documenting the annual rcv:cw of such policies and procedures; 39 

• Records that substantiate compliance with the "pay-to-play" rules under Ruic 206-4(5) under 

lhe Advisers Act; 411 

• Rccords (e.g., c1uestionnaires or other docu:ncnn) of cach initial and subsequent 

determination that a director is not an interested person of a Registered Fund, as well :i.~ 

any materials used by the Registercd fund'.~ "disinterested" directors to determine that 

the person who is acting a\ legal counsel to the directors is independent;·11 and 

• Documents related to! he approval or rencw:t! of contracts hetwcen a Registered fund and its 

adviser and/or sub-adviscr:12 

Ba.~ecl on the significant overlap bctwcen the content of the required records under the SEC's 

and CFTC's regimes, as well as the additional rccordkccping requirements under the SEC's rules, we 

bclicvc that compliance with the SEC's books and records rules hy Registrants is fully consistent with 

investor protection and should be permitted in lieu of compliance with the CFTC's recordkeeping 

regulations. 

_;r, Advi;m Act Rule 201-2(a)(l3). 

-
17 Advisers Act Rule 201--2(a)( 1 6). 

-18 Advisers Act Rulc 201--2(,1)( 1 -1)(i). 

-
19 Advisers Act Ruic 20-1-2(a)(17). 

11
' Advisers An Rule 20-1-2(a)(l 8). 

;i Invcmncnt Comp,111y Act Rule 3la-2{a)(5). 

42 lnvc.1tmcnt Co,np,my Act Rule 31 a-2(a)( 6). 
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MANAGED FUNDS 
ASSOCIATION 

Ms. Melissa D. Jurgens 
Secretary 
Commodity Futures Trading Commission 
Three Laraycttc Centre 
! 155 21st Street, N.W. 
Washington, DC 20581 

July 21, 2014 

Re: Petition for Rulemaking to Amend CJi'TC Regulations 1.31, 4./(b) and (c), 4.23 and 
4.33 

Dear Ms. Jurgens: 

Managed Funds Association 1 ("MFA"), the Investment Adviser Association
2 

("_IAA''), 
and the Alternative Investment Management Association3 ('\'\I_MA") (together, the 
"Associations" or the "Petitioners") respccHLilly petition the Commodity Futures Trading 
Commission (the "Commission" or the "CFTC") under CFTC Regulation 13.2 to amend (i) 
CFTC Regulation 1.31, which in part sets fo1ih electronic rccordkeeping and third-pmiy 

MFA represents the global alternative investment iodustry and its investors by advocating for sound 
industry practices and public policies that foster efficient, transparnnl, and fair capital markets. MFA, based in 
Washington, DC, is an advocacy, education, and communications organintion established to enable hct!r,e fund and 
managed futures firms in the alternative investment inl'us(ry to participate in public policy discourse, share best 
practict.:s and learn from peers, mid communicak the industry's contributions to the glob,11 economy. lvlFA 
members help pen~ion plans, university endowments, charitable organi,:ations, qua!ifit:d individuals :ind other 
institutional investors lo diversify their invc~tments, manage risk, and generate aUras:tivc returns. MFA has 
cultivated a 1;\ollal membership and actively engages with regulators and policy makers in Asia, l(uropc, the 
Americas, Australia and many other regions whcrn MFA members are market participants. 

IAA is a not-for-profit association that represei:ts the interests of investment adviser firms registered with 
the Securities and Exchange Commission (the "SEC"). Founded in 1937, the IAA's membership consists of more 
than 550 advisers that collectively manage approximately $14 trillion for a wide variety of individual and 
institutional investors, including pension plans, trusts, investment companies, private funds, endowments, 
foundations, and corporations. For more information, please visit its website: www.investmcntadviser.org,_ 

AJl\,L\ is the trade body for the hedge fund ind·.1stry globally; its membership represents all constituencies 
within the sector - including hedge fund managers, funds of hedge fund managers, prime brokers, fund 
administrators, accountants and lawyers. Its membership comprises over 1,300 corporate bodies in over 50 
countries. 

Cl-9416740vJ9 
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technical consultant requirements; (ii) CFTC Regulations 4.7(b) and (c), which in part set forth 
recordkecping requirements applicable to those registrants relying upon such exemptions; (iii) 
CFfC Regulation 4.23, which sets forth recordkceping requirements generally applicable to 
commodity pool operators {"CPOs"); and (iv) CFTC Regulation 4.33, which sets forth 
recordkecping requirements generally applicable to commodity trading advisors ("CTAs'). 

ln particular, the Petitioners request that the Commission amend C.FTC Regulation 1.31 
to provide relief relating to certain electronic rccordkccping requirements applicable to CPOs 
and CTAs, including the requirement to use a third-party technical consultant. In addition, the 
Petitioners request that the Commission expand the list of permissible entities that may maintain 
records in CFTC Regulations 4.7(b) and (c), 4.23, and 4.33 to permit a CPO or CTA to retain 
any third party as a recordkeepcr, as long as the CPO or CTA, as applicable, bears all 
responsibility for maintaining and producing required records pursuant to the Commission's 
rcgula1ions. 

For the reasons set fo1ih below, the Petitioners also tcspcctfully reque/it temporary time
limited no-action relief on an expedited basis to last until the Commission adopts final rules 
relating to this petition and such rules become effective. 

The text ofthc requested rule mncndments is set forth in A_ppendix A. to this letter. 

I. Nature of Pctilioncrs' Jntcrcst 

The Petitioners collectively represent a broad segment of the global investment 
management industry. For purposes of this petition, the Petitioners represent managcrs, 
investment advisers, and sub-advisers to many types of pooled investment vehicles and separate 
accounts, many of which trade commodity interests. As a rcsult of the changes to the Part 4 
regulations adopted by the CPTC in 20 l 24 and the adoption of a broad definition of the types of 
swaps subject to CFTC rcgu!ation,~ many of these managers, investment advisers, and sub
adviscts registered as CPOs and/or CTAs as or January l, 2013, and thus arc subject to 
compliance with the applicable provisions or the Commmlity Exchange Act (the "Cl.~/1"), and 
the Commission's regulations thereunder. \.fany of these CPOs and CTAs are rinding 
compliance with the CFiT's recordkeeping regulations unduly burdensome, indeed infeasible, 
and costly, due to the regulations' incorporation or outdated tcclmo]ogy and incongruity with 
slandanl market practices, particularly with respect to electronic rcconlkecping and third-party 
recor<lkecpers. '!he Petitioners thcrefiirc arc requesting, on behalf of their members, that the 
Commission amend C.FTC Regulations 1.31, 4.7(b) and (c), 4.23 and 4.33 and provide the 
temporary no-action relief as requested herein. 

4 See Commodity Pool Operators and Commodity Trading Advisors: Compliance Obligations, 77 Fed. Reg. 
l 1252 (Feb. 24, 2012), amended by Commodity Pool Operators and Commodity Trading Advisors: Compliance 
Obligations, 77 Fed. Reg. 17328 (Mar. 26, 2012). 

Further Definition of "Swap," "Security-Based Swap," and "Security-Based Swap Agreement"; Mixed 
Swaps; Security-Based Swap Agreement Recordkeeping. 77 Fed. Reg. 48208 (Aug. 13, 2012). 



Ms. Melissa D. Jurgens 
July 21, 2014 
Page 3 of 13 Pages 

II. Electronic Rccordkeeping Requirements 

The Petitioners fully support the need to ensme that CPOs and CTAs maintain records in 
a secure, retrievable, and auditable electronic format. We also acknowledge that it is essential to 
the integrity of the supervisory system to be able to reproduce records, even years a(tcr the CPO 
or CTA created the record, in an "as of' condition (in other words, to be able to retrieve a record 
with the same content and in the same condition as it existed on the date that the CPO or CTA 
originally created and/or saved the record to an electronic rccordkeeping system). 

The Petitioners, however, understand that CPOs and CTAs face technical compliance 
issues resulting from requirements that were reasonable and prudent when adopted but that have 
become outdated and irrelevant due to the passage of time and changing technical .standards. 

A. Background 

CFTC Regulation 4.2] sets f-Orth the rccordkeeping requirements generally applicable to 
CPOs registered or required to register under the CEA and CJ<'TC Regulation 4.33 sets forth the 
rccordkeeping requirements generally applicable to CTAs registered or required to register under 
the CEA. Each ofCFTC Regulation 4.23 and 4.33 requires books and records lo be maintained 
in accordance with CPTC Regulation l.11, which permits dcctronic rccordk.eeping subject to 
certain conditions set forth in CFTC Regulations l.3 l(a), (b) and (c). 

As a result of the changes to the Part 4 regulations adopted by thr.: CFTC in 20 I 2
6 

and the 
adoption or a broad definition of the types of swaps suhjcct to CFTC rcgulation,7 many 
additional firms arc newly subject to compliance wilh the CPO rccordkeeping requirements lll 

Regulation 1.31. 

Ilowcver, Regulation 1.31, as it applies to electronic recordkccping, is quite outdated. Tts 
obsolete concepts force CPOs and CTAs to choose between accepted electronic distributed 
storage systems (which arc essential for disaster recovery and privacy protection) nm! 
compliance with the letter or the law. Indeed, when the Commission adopted tile relevant 
electronic rcconlkccping provisions of Regulation 1.31, it noted that "the pace of technological 
changes will require the Commis~ion continually to review the standards articulated in this rnle 
to ensure that the recordkccping requirements renect to the extent possible the reality of 
established technological innovation."8 The outmoded requirements embedded in Regulation 
1.31 include the following: 

See supra, note 4. 

See supra, note 5. 

Recordkeeping: Storing Records: SEC & CFTC lfarmonization, 64 Fed. Reg. 28735, at 28736 (May 27, 
1999) (hercinafier "1999 Rccordkeeping Rcleas.;"). The 1999 Recordkecping Release went on to state that "The 
Commission therefore welcomes consultation with indu;try participants and specific proposals regarding how the 
regulations might be amended in the future to permit the futures indusliy to use available technology and to respond 
to the Commission's legitimate need to have access to complete and accurate records when necessary." 
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• _CPTC Regulation 1.3l(a) requires that electronic records be kept in their native 
(or original) format. Given that programs sometimes become obsolete and are no 
longer supported by their manufacturers (for example, WordPerfect, Lotus Notes), 
we strongly feel that it is counterproductive to specify the "format" of the 
electronic record, as long as there is demonstrable (and auditable) integrity and 
fidelity in the preservation of the underlying data and contents. 

• CFTC Regulation 1.31(b) requires that electronic records be preserved in a "non
rewritable, non-erasable format," a concept that repeats in CFTC Regulation 
1.3l(c)'s requirement to represent whether clectnmic storage records use media 
other than "optical disk or CD-ROM technology." 1his requirement mi1rnrs the 
broader "WORM" ("write once-read many") requirement that was state of the art 
in the late 1990s and early 2000s, However, the use of optical disks is now a relic 
ot.'the fast and would be indicative of'a poorly-managed infrit~tructu1:c in t?day's 
world. Instead, state-of-the-art storage systems rely on storage that ts subject to 
restricted access and include secure logs that reflect any and all changes to a lile 
(often in addition to dectronic ard1ivcd eopks). 

0 1n addition, CFTC Regulation l.31(b) requires firms that use only electronic 
rcconlkcl'.ping with rcsp(..:ct to some or all of their required records to incur the 
cost of retaining <1 third-party technicsl consultant who has access to, and the 
ability to download, the firm's electronic records. This third-party technical 
consultant must file with the C:immission an undertaking that, upon request, it 
will furnish or provide access to information to any representative of the 
Commission or the U.S. Dcpa:tment of Justice. The purp(Jse of requiring a 
technical consultant was to ensure that the Commission or other law enforcement 
had the technical ability to access the records in tbc event that the recordkecpcr 
was unable or unwilling to provide records. 10 This also is a relic of ,mother age 
and is simply unworkable; it is not needed in an age where both internal and 
external technical expertise is common. In addition, CPOs and CTJ\s arc sharing 
data and access to data with administrators, countcrpartics, custodians and other 
service providers, and this dynamic environment ensures that cnrrent safeguard 
systems arc broadly adopted and reinf(xced. Parties in this environment generally 
are either registered with a governmental entity or are subject to subpoena and 
preservation orders, which should also ameliorate access and alteration 
0onccrns. 11 

9 Imagine if the Commission (and its predecessors) over time had required regulated entities to employ wax 
cylinders, Bakelite records, "78s," "LPs," Dictaphone belts, wire recorder;;, "4Ss," 8 track cassettes, audio cassettes, 
l960s era hard drives (roughly the size of a l1ome washing machine), RCA video discs, beta tapes, VHS tapes, IBM 
360 SXs, Apple Macintoshes, Palm Pilots, or any other specific technology. 

See supra, note 8. In response to concerns with respect to the costs related to retaining a technical 
consultant, the Commission stated that registrants could avoid the need for a technical consultant "by maintaining 
backup copies of electronically stored records in either a hard copy or micrographic version." Id at 28739. 

" Further, we note that when the Commission adopted these requirements, electronic recordkceping was 
considered relatively exotic and the Commission adopted the rules noted to permit electronic recordkeeping but with 
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Accordingly, as described in further detail below, we respectfully request that the 
Commission update its electronic rccordkecping regulations applicable to CPOs and CTAs, 
among other things, to provide more flexibility with regard to permitted formats (both now 
existing and as yet to be developed) and to clim:nate the requirement to retain extraneous, costly, 
third-party technical consultants.12 

H. Supporting Arguments 

Investment management firms have created and maintained electronic records for years, 
perhaps approaching two decades for some firms. The relevant provisions in CFTC Regulation 
1.31(b) were adopt~d in 1999,13 at the cusp of the age of electronic records, and the regulation 
requires firms either to remain suspended in ti:ne by using obsolete technology or to duplicate 
rccordkccping etliJrts to mccl modem business needs in addition to outdated recordkceping 
requirements. As the Investment Company Institute also noted in its letter requesting relief from 
various provisions of the CFTC's electronic recordkeeping requirements, converting cxisting 
systems (or creating parallel systems) to use non-erasable, non-rewriteablc media would require 
these firms to incur significant costs for new hardware and software, migration of document 
repositories and stafftraining. 14 These media a1d equipment requirements become less available 
by the day: consumer electronics arc now based on solid state memory and cloud storage support 
and DVD drives arc "special order" ill;ms. 

A reversion to c<isily misplaced, lost, or stolen physical media is simply out of step with 
the industry and presents significant challenges to a firm trying to maintain a robust disaster 
recovery/HCP plan program. Strict adhcrenc:: to CFTC Regulation 1.31 now links a firm's 
survival of a disaster to physical access 'to the storage location housing the physical back-up 
media - this is a model that a series of natural disasters, utility grid failures, and terroristic 
attacks have demonstrated is nawcd. The new focus on hacking and cybersecurity only futihcr 
demonstrates the need to be able to rcmotely t·estore files and functionality sometimes 
(unfortunately) in real time in an <1ctivc trading environment. 

Tn addition, firms must incur the whol!y unnecessary cost to retain and train a third-party 
technical consultant, rather than relying upon existing starr who already have fa111iliarily with 

im abundance of caution. Today, it is inconceivable that any b11siness would keep rci.;ords by any means other than 
dectronic media. Indeed, a CPO or C J'A that uses paper ledgers, typewriters, and cadJon paper would be unlikely l!J 
maintain accurate records and probably would be more able to falsify and alter records than is possible with the 
modern means of electronic n:cordkeeping noted above. 

One of the Commission's goals in the 1999 Recordkeeping Release was "maximizc[ingl the cost-reduction 
and time-savings arising from teclmological developments in the area of electronic storage media." 1999 
Recordkeeping Release at 28735, supra note 8. 

" Id 

See Petition for Rulemaking lo Amend CFTC Regulations 4.12(c)(3), 4.23 and 4.33 from Dorothy M. 
Donohue, Acting General Counsel, Investment Company Institute, to Ms. Melissa D. Jurgens, Secretary, 
Commodity Futures Trading Commission, dated March 11, 2014. 
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and access to required records. In the "new world" of electronic storage of the 1990s and 2000s, 
when technical expertise was not common, this requirement may have made sense. I Iowcvcr, in 
today's world, with sophisticated National Futures Association (the "NFA"), CFTC, and even 
SEC examination personnel and programs, robust retention systems, and very extensive investor 
due diligence, such an expense would be wasteful and of little value. Moreover, with the rise of 
cybersecurity threats, providing additional third parties with access to sensitive, confidential and 
proprietary information greatly increases cybersccurity intrusions. 

Alternatively, if finns determine that they cannot comply with these requirements, such 
firms must take the time-consuming, costly and old-fashioned step of preserving records in hard 
copies or micrographics, solely for purposes of compliance with CFTC Regulation l.3l(b). 15 

This is simply not possible to do in any way that would enable the variable-based searching that 
I • . I I . 16 any regu atory tnqmry or ega process rcqmres. 

These issui.;s could be resolved if Cl•TC Regulation 1.31 provided a more adaptable 
approach toward technology and pcrrnitti.;d various types of'recordkceping formats (whether now 
existing or as yet to be developed). 

Par example, the SEC took the approach of providing flexibility when it tailored its 
recordkecping rnle applicable lo invest.mcnt advisers by adoµting Ruic 204-2(g) under the 
Investment Advisers Act of 19-1-0, as amended (the "f,.dvb_ers Acf'). 17 By adopting different 
rccordkeeping requirements for advisers, as compared to those applicable to broki.;r-clcalers, 18 the 

The 1999 Rci.;Drdkceping Release, w1ira nolc 8, providcs that: 

Recordkecpers me only required to enter 11n arrangement with a Technical Consultant if they choose to 
store all required records or all of a particular class of required records solely on clcclronic storage media. 
As a result, rccordkccpers may prntcd llicmsclves from costs related to 1·ctaining a Technical Consultant by 
muintaining backup copies of electronically stm~d rc(;ords in cilhcc a hard wpy or mkrographic version. 

See, e.g., CFTC Regulation I 35( a), nxurcls of commodity interest and related cash or fonvard transactions, 
which requires records to "be kepi in a form and manner i<lcntifiahle and searchable by transaction." 

Jronically, one ofthe rca~ous the Cummission indicated lhat it was adopting provision:; similar lo tl1c SEC\' 
recortlkeeping provisions waq because of the significant 1111mber of dual registrants. See 1999 Recordkceping 
Release, supra note 1 :'I. The SEC's rccordkccping rcqui1ements for investment advisers were adopted subsequent to 
the 1999 Recordkccping Release. 

Current ('.FTC Regulation l3l(h) was modeled on Rule l7a--1(f) under the Securities Exchange Act of 
1934, as amended, the SEC's electronic rccordkeeping rule for broker-dealers. Recordkeeping, 64 Fed. Reg. 28735, 
at 28735 (May 27, 1999) ("In light of the significant number of Commission registrants that arc subject to the 
rccordkeeping requirements of the [SECl, the Proposal included many provisions similar to those adopted by the 
SEC in 1997.") The SEC later adopted a separate electronic rccordkecping rule for investment advisers, which 
differs significantly from Ruic 17a-4(f), as discussd below. See Electronic Recordkeepi11g hy Investment 
Companies and Investment Advisers, 66 Fed. Reg. 29224 (May 30, 2001) ("Electronic Records Adopting Release"), 
which announced amendments to SEC Regulation 275.204-2(g). However, the Commission applied Regulation 
1.31(6) to all registrants, rather than only to futures commission merchants and introducing brokers ( whose business 
models are somewhat similar to broker-dealers). 
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SEC explicitly stated that the cost of requiring advisers to adopt non-rewritcable, non-erasable 
formats of electronic records may not be justified.19 Rule 204-2(g) docs not tether advisers to 
any pmticular electronic format, nor does it require the use of third-party consultants. Instead, 
Ruic 204-2(g) sets faith general principles that advisers must follow when arranging, accessing 
and reproducing their records. A princip!cs-ba~ed approach facilitates adaptable rccordkecping 
requirements that can withstand evolutions in technology and software. In contrast, specifying 
the format ofan electronic record inevitably will lead to obstacles to compliance at some point in 
the future when that format becomes obsolete and is no longer suppo1ted by its manufacturer 
(again, for example, Word Perfect). 

Further, the burden of maintaining and producing required records under Ruic 204-2(g) 
logically falls on the registered adviser itself, rather than any third patties who likely would 
charge a premium to subject themselves to such regulatory obligations. The CutTent 
requirements of CFTC Regulation 1.31 to utilize native format and a third-party technical 
consultant appear to be intended both to preserve records withtrnt alteration and to ensure access 
to such records. However, technology has evolved, and today there arc other safoF;mirds to 
ensure the integrity and availability of data. Technological expertise is much more widely 
available today than it was fifteen years ago. :''.xpcrts can readily determine whether and how 
records have been altered, and these experts arc well-equipped to obtain· access to various 
computer systems. The need for a third-pmly technical consultant has fallen away as 
technological expertise has become woven into our everyday lives. 

As the Commission acknowledged in it~ rell:asc regarding harmoniLation of compliance 
obligations for operators of registered investment companies that also must register as CPOs, 
there arc certain advantagcs to crufting rcguldions that "allow the Commission to l'ulfill its 
regulatory mandate while, at the same time, avoiding unnecessary regulatory burdens on dually
regulated [entities] with respect to ... Commission recordkceping rcquircmcnts."20 We believe 
that the Commission's objectives with respect tu electronic recordkecping requirements by CPOs 
and CTAs can be satisfied with provisions substantially similar to Ruk 204-2(g). Moreover, 
structuring a CFTC reeordkccping rule to he consistent with lhc SHC's recurdkeeping rule fi.ir 
investment <1dviscrs would be consistent with the Commission's origi1rnl goal in the 1999 

In its adoption of electronic recordb;loping standards fo1· fonds and advisers, the SEC noted: 

We rccogni1c that the standards for clcclronic ·ecmdkccping we arc adopting for fonds a11d advisers arc 
different from the rules !lrnt we have adopted :"or broker-dealers, which require brokerage records to be 
preserved in a WORM format l(i.e., non-rewritcablc, non-crast1ble m "write once, read many," format)_]. 
We have not experienced any significant pr~blcms with fi111<ls or advisers altering stored records. 
Moreover, most advisory and mutual fund arrangements involve multiple parties (e.g., brokers, custodians, 
transfer agents), each with its own, often parallel, recordkeeping requirement. As a result, our compliance 
examiners typically have an alternative means tc verify the accuracy of adviser and fund records. In light of 
these factors, the costs of requiring funds m<l advisers to invest in new electronic recordkeeping 
technologies may not be justified. 

Electronic Records Adopting Release, supra note 18, at 29224. 
w See 1Iar111011izatio11 of Compliance Ohligationsj?r Registered investment Companies Required to Register 
as Commodity Pool Operators, 78 Fed. Reg. 52308 at 52309 (Aug. 22, 2013). 
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Rccordkeeping Release to align with similar SEC changes and "thereby harmonizing procedures 
for those firms regulated by both the Commission and the [SEC]." To the Petitioners' 
knowledge, the SEC has not experienced difficulties in obtaining the electronic records of 
investment advisers since the rule's adoption in 2001. 

C. Requested Relief 

The Petitioners hereby respectfully request that the Commission adopt new Regulation 
1.31 (c) (the full text of which can be found in Appendix A), which would apply to all CPOs and 
CTAs registered or required to register under the CEA (in lieu of Regulations 1.31(6) and (c)) 
and would substantially minw Rule 204-2(g) under the Advisers Act. Regulation 1.3 l(e) would 
permit a CPO or CTA to maintain records on (i) micrographic media, including microfilm, 
microfiche or any similar medium; or (ii) electronic media, including any electronic medium or 
system or cloud technology that otherwise meets applicable recordkcepi11g requirements. 
Generally, the CPO or CT/\ must (i) arrange a:id index the records in a way that permits easy 
location, access nnd retrieval nr any particular record; (ii) promptly provide a legible, true and 
complete copy of any record either in the mcdim1 and format in which it is stored (or a printout), 
as well as the mc<1ns to access, view and print the record; and (iii) separately store a duplicate 
copy of the records in any permitted medium for the required length of time. 

Additionally, with respect tD c!ectnmic media, the CPO or CT/\ must establish and 
maintain procedures to: (i) maintain and preserve the records, so as to rcasonahly safeguard them 
from loss, alteration or destruction; (ii) liml( access to the records to properly authorized 
personnel and the Commission (including its examiners and other representatives); and (iii) 
reasonably ensure that any reproduction of a non-electronic original record on eleclnmic rnedia 
is complete, true and legible when retrieved. Regulation l.3l(a) will continue to apply to CPOs 
and CTAs and require, among other things, that such records be open to inspection by the 
Commission or the U.S. Department of Justice and that such records will be produced to a CFTC 
representative upon request. The records will also be available for insrcction by representatives 
ofthc NFA. 

III. :Expansion of Third-Party Rcconlkcc1iing for All C!'Os 

A. Background 

Current CFTC Regulations permit delegation of reeordkceping by CPOs only to certain 
third parties and further require such third-party recordkcepers to comply with Regulation 1.31. 
Specifically, Regulation 4.23 permits CPOs to utilize only third-party recordkcepers that serve as 
the pool's administrator; distributor or custodian, or a bank or registered broker-dealer acting in a 
similar capacity with respect to the pool. In aCdition, Regulation 4.23(c)(2) requires such third
party recordkeeper to certify that it will keep and maintain the records in compliance with CFTC 
Regulation 1.31. Regulation 4.7(6) sets forth identical third-party recordkeeping requirements 
for CPOs who rely upon the limited regulatory relief therein. 
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As a result of the changes to the Part 4 regulations adopted by the CFTC in 20 I 2
21 

and 
the adoption of a broad definition of the types of swaps subject to CFTC rcgulation,

22 
many 

additional firms are newly subject to compliance with the CPO recordkeeping requirements in 
Regulations 4.23 or 4.7(6). The requirement to renegotiate contracts with existing recordkcepcrs 
or to find new recordkeepers that fall within the categories of permitted recordkcepcrs and that 
arc willing to subject themselves to compliance with Regulation l .31 is a significant, expensive 
burden. Accordingly, as described in further detail below, we respectfully request that the 
Commission expand third-party recordkecping requirements to permit a CPO or CTA to use any 
third-party to retain such records and to eliminate the duplicative requirement that a third-party 
recordkeeper (in addition to the registered CPO or CIA) certify that they keep and maintain 
records in accordance with Regulation 1.31. 

B. Supporting Arguments 

The Petitioners understand that many of' their members arc having difficulty finding 
recordkeepers that foll within the permitted categories and that arc willing to subject themselves 
to compliance with Regulation 1.31 (as discussed below). Many of these Grms have existing 
relationships with third-party rccordkccpcrs, some of whom do not fall within the categories of 
permitted rccordkeepcrs under Regulations ,1.,23 or 4.7(b), such as CTAs and sub-advisers, 
fotmes commission merchants and professional records maintenance and storage mm panics. In 
addition, the process of changing a rccordkcepet· is labor-intensive and costly, since often many 
physical records must be manually movd to the new recordkccpcr's rccordkeeping 
infrastructure. We note that the CFTC places no restrictions on who may act as a rccordkeeper 
for a futures commission merchant or introducing broker, and we arc unaware of any issues that 
the CFTC or Nl'A has experienced as a result. 

With respect to the requirement for c.urrently pcnnilted third-party recordkecpers to 
certify that they arc maintaining records in compliance with Regulation 1.3 \, existing contracts 
with these recordkccpcrs, particularly prorcssicnal records maintenance and storage companies;, 
typically do not require such companies to maintain records in a manner other than that in which 
the records have been supplied. l{cncgotiating these contracts likely would result in significantly 
increased costs to compcnsatc the companis:s for increased responsibilities and potential 
liabilities under CFTC Regulation 1.31; in fact, renegotiation rnay be impossible because these 
companies arc reluctant to undertake these rcspJnsibilitics and rotential liabilitics. Accordingly, 
even utilizing the narrow universe of permitted third-party rccordkccpers under CFTC 
Regulations 4.23 or 1L?(b) is unduly burdens,1mc and costly. The burden of complying with 
Regulation 1.31 logically should fall on the registered CPO itselt~ rather than any third parties, 
which likely would charge a premium to subject themselves to such regulatory obligations. By 
requiring the CPO to bear responsibility for maintaining and producing required records, we 

.','ee supra, note 4. 

See supra, note 5. 
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believe that the Commission's objectives can be satisfied while accommodating current 
appropriate market practices with respect to the ·Jse of third-party recordkecpers.

2
] 

C. Requested Relief 

The Petitioners hereby respectfully request that the Commission revise Regulations 4.23 
and 4.7(b)(4) to eliminate the requirement that records be maintained only with specified 
categories of third parties (the pool's administrator, distributor or custodian, or a bank or 
registered broker-dealer acting in a similar capacity with respect to the pool), instead permitting 
CPOs to utilize any third-party rccordkeepcr.24 In addition, the Petitioners request that the 
Commission revise Regulations 4.23(e)(2) and 4.7(6)(5) to eliminate the requirement that third
party recordkccpcrs certify that they keep and maintain records in accordance with Regulation 
1,31. In our proposal, the CPO will retain responsibility under Regulation 1.31 for compliance 
thereunder. The full text nfthe proposed revisions to Regulation -1-.?.3 and Regulation 4.7(b) can 
be found in A_pp~_t:tdix A attached hereto. 

IV. Expansion of Third-Party Rccordkeeping to CTAs 

A. Background 

Neither Regulation 4.33 nor Regulation 4.7(c) permits delegation of recordkccping by 
CTAs to third parties. Many additional firms arc newly subject lo compliance with the CTA 
rccordkecping requirements in CFTC Regulations -1-.33 or 4.7(c) as a result of the changes to the 
Part 4 regulations adopted by the CFTC in 201 l25 and the adoption of the broad definition of the 
types of swaps subject to CFTC regulation.26 Many of these firms have existing relationships 
with third-party recordkeepers, including professional records maintenance and storage 
companies. Requiring these firms to terminate third-party recordkceping arrangements and to 
manage all record-keeping internally would be a significant, expensive bmclcn that simply may 
not be practicable for ce1iain registrants. Accordingly, we respectfully request that the 
Commission revise third-party recordkccping L·cquircmcnts to permit C:TAs to use third-party 
rccordkcepcrs, as described in further detail below. 

B. Supporting Arguments 

We believe that CTAs should be granted the same third-party rccordkceping relief 
described above with respect to CPOs. Currcn'Jy, CTAs arc not permitted to rely on third-pmty 

Also, we note that Utis accommodates technological developments to enhance safeguards with respect lo 
the recordkeeping process, such as the current trend to move to cloud computing. 

Contrast a third-party recordkceper, as described above, with a third-party technical consultant, which is 
required by current CFTC Regulation 1.31 (b )( 4) lo furnish the registrant's electronic records to the CFTC or the 
Department uf Justice ifthc CPO is unwilling or able to do so. 

See supra, note 4. 

See supra, note 5. 
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recordkcepers at all. Many firms that are newly registered with the CFTC have existing 
relationships with third-party rceordkeepcrs, including with professional records maintenance 
and storage companies and with affiliates. Rearranging internal operations and terminating these 
contracts is unduly burdensome and costly. In addition, we do not believe that there is any 
policy reason to treat CPOs and CTAs substantially diffCrently with respect to the use ofthird
party rccordkeepers. We believe that the Commission's objectives can be satisfied while 
expanding the use of third-party recordkecpers ta CTAs in order to accommodate current market 
practices. As noted above, the CFTC places no restrictions on who may act as a recordkeeper for 
a futures commission merchant or introducing broker, and we arc unaware of any issues that the 
CFTC or NF A has experienced as a result. 

C. Req nested Relict' 

The Petitioners hereby respectfully request tlrnt the Commission revise Regulation /4.33 to 
permit CTAs to utilize third-party rccordkecpcrs, the relevant language of which would be 
substantially similar to Regulation 4.21 (including the revisions proposed above). The 
Petitioners also request that the Commission revise Regulation 4.7(c)(2) to permit CTAs in 
reliance upon such exemption to utilize third-pz.rty rccordkccpers. The full texl of the proposed 
revisions to Regulation 4.33 and Regulation A.7(c)(2) can be found in A_ppen_dix A attached 
herclo. 

V. Temporary No-Action Relief 

The Petitioners acknowledge that it wi1l take time for the Commission to give its full 
consideration to this request an<l to conduct a further rulcmaking. Por this reason, the Petitionr.:rs 
also request temporary no-action relict: which would allow the Commission adequate time to 
fully consider these requests while sparing CPUs and CTAs (and their third-party rccordkecpers) 
from having to modify long-standing recordkccping arrangements and systems. We request that 
this temporary no-action relief exempt all CPOs and CTAs from compliance with CFTC 
Regulation 1.31 (b) and (c) as well as !i·om ccmpliance with provisions of CF J'C Regulations 
4.7(b) and (c), tL23 and 11.33 relating only to tlfrd-party recordh:cping until the effective date of 
the further rnlernaking; provided that CPOs and CTAs maintain the types of records required to 
be maintained under CFTC Rcgulalion 1+.7.3 er (:!<'TC Regulation 4.'.13, as applicable, for the 
required length of time specified by CFTC Regulation 1.3 l(a) in a manner that preserves the text 
of the original record. 

VI. Conclusion 

The Commission's regulations co11cerning electronic rceordkeeping were adopted nearly 
fifteen years ago, and there have been revoluticnary changes in technology since such time. We 
respectfully request that the Commission adopt the amendments to CFTC Regulations 1.31, 
4.7(b) and (c), 4.23 and 4.33 as set forth in Appendix A. Specifically, we respectfully request 
that the Commission update its electronic recordkeeping regulations to eliminate outdated, 
unnecessary requirements. We respectfully submit that CPOs and CTAs have evolved with such 
chan·gcs in technology, in pait by hiring knowledgeable employees who are already familiar with 



Ms. Melissa D. Jurgens 
July 21, 20!4 
Page 12 of 13 Pages 

and who already have access to their electronic rccordkccping systems. We urge the 
Commission to adopt a standards-based rccordk0cping requirement that places the responsibility 
for maintaining accurate records on the CPO and CTA. .Fu1thcr we believe that specifying 
specific technology in a rule is ultimately self-llcfoating. Accordingly, we respectfully request 
that the Commission eliminate the requirement to retain extraneous, costly, third-party technical 
consultants. On a different but related note, we respectfully request that the Commission expand 
third-party recordkeeping requirements to permit a CPO or CTA to use any third-party to retain 
such records and to eliminate outdated requirements for such third parties. We respectfully 
submit that the Commission's objectives can be satisfied by requiring the CPO or CTA to bear 
all responsibility for maintaining and producing records pursuant to the Commission's 
regulations. 

The Petitioners also respectfully request temporary expedited no-action relief in this 
regard, to !ast until lin,1 l 11-1 !cs relating to th is petition nrc adopted and effective. 

* * 
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We sincerely appreciate the Commission's willingness to address the industry's concerns. 
lfyou have questions or require further information, please contact Jennifer Han or Stuart 
Kaswcll of MF A at (202) 730-2600, Karen Barr of IAA at (202) 293-4222, and Jirf Kr61 of 
ATMA at +44 (0)20 7822 8380, or our outside counsel at K&L Uatcs, Cary J. Meer at (202) 778-
9107. 

Respectfully submitted, 

/s/ Stuart Kaswell 

Stuart Kaswell 
General Counsel 
Managed l'unds 
Association 

Karen Barr 
General Counsel 
fnvestmcnt Adviser 
Association 

Jiff Kr61 
Deputy CEO 
Head of Governmental and 
Regulatory Affairs 
Alternative [nvcslrncnt 
Management Association 

cc: ('.lark Ogilvie, Chief or St,1n~ Office of c:Jiainnan Massacl 
Lawranne Stewart, Interim Senior Counsel, Office of Chairman Massad 
Bella Rozenberg, Lcg8l C(}unsel, Otlfoc of Commissioner O'Malia 
Scott Reinhart, Special Counsel and Policy Advisor, Office of Commissioner Wctjen 
Mark Fajfor, Interim Senior Advisor-Counsel, O[fi.cc of Commissioner Bowen 
Marcia nlase, Senior Counsel, Office uf'Commissioner Giancarlo 
nary Harnett, Director, and Amanda Oll1ar, Associate Director 

Division of Swap Dealer and lntcnm::diary Oversight 
Jonathan Marcus, (Jenera] Counsel 
Aitai1 Goclman, Director, Division ol'El:forcemr.::nt 
Vincent MeConaglc, Director of the Division of Market Oversight 
C01y Clmisscn, Director of Legi.'>!ativc Affairs 
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Ga1y Bamctt, Director, and Amanda Olear, Associate Director 

Division of Swap Dealer and Intermediary Oversight 
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APPENDIX A 

Text of Proposed Ruic Amendments 

Additions to current regulations in hold italic.~ and underlined. Deletions in strilce1hrough. 

§ 1.31 Books and records; keeping and inspection. 

(a)(l) All books and records required to be kept by the Act or by these regulations shall be kept 
in their original form (for paper records) or such- other media permitted under this section as 
long as tlte contents of the original record are preserved native file fonnat (for electronic 
records) for a period of five years from the date thereof and shall be readily accessible during the 
first 2 years of the 5-year period; Provided, however, That records of any swap or related cash or 
forward transaction sha!l be kept until the tcrnli:-wtion, maturity, expiration, transfer, assignment, 
or novation date of the transaction and for a period of five years afkr such datu. Records of oral 
eommtmir.::ations kept pursuant to §§ l JS(a) and 23.202(a)( l) and (b)( l) of tl1is chapter shall be 
kept for a period of one year. Al! such books and records shall be open to inspection by any 
representative of the Commission, or the United States Department of Justice. P-ef--purposes.o-r 
Ht-i-s---section, nativo file -foflflitt-filcan'.> un cleclronic ti-le---i:flaf-exi~:L; in.- the--k-tfHtal-ifl----WlrH>h it was 
originally ct'ffifee--: 

* * * 

(b) Except as provided in paragraph~ (<l) and (e) of this section, books and records required to bv 
kept by the Act or by these regulations may he stored on either "microgrnphic media" (as defined 
in paragraph (b)(l)(i) of this section) or "electronic storage media" (as defined in paragraph 
(b)(l)(ii) of this section) for the required time period under the c.:onditions set forth in this 
paragraph (b); Provided, however, For electronic records, such storage media must he prescrvcg 
the nat~vt.---4-i--le--fufmat-4-the de&tf0Hic r.cffif6-5--a, required by paragraph ( a)( I) of this section. 

(c) Except <IS provided in paragra/]h (e) of tlti~· section, -i-!a.crsons employing an electronic 
storage system shall prnvidc a representation r.o the Commission prior to the initial use ur the 
system. Thc representation shall be made by the person required to maintain the records, the 
storage system vendor, or another third party with appropriate expertise and sha!l state that the 
selected electronic storage system meets the requirements set forth in paragraph (b)(l)(ii) of this 
section. Persons employing an electronic storage system using media other than optical disk or 
CD-ROM technology shall so state. The representation shall be accompanied by the type of oath 
or affirmation described in § 1.1 O(d)( 4). 

(d) * * * 

(e)(l) Ill lieu of complying with pamgmplts (h) and (c) of this section, any commodity pool 
opemtor registered or required to he tegistered under the Act 01· a11v commodity trading 

A-1 



advisor 1·egistered or required to be registered under the Act mar complr with thi~· pamgraph 
{e). Any registered commodity pool opemtor m· any registered commodity trading advisor may 
maintain and preserve books and record!l· required to be kept by the Act or by the!l'e regulations 
(i) oil paper, (ii) oil micrographic media, inr:lutling microfilm, miaofiche, or any similar 
medium; or (iii) on electronic media, including any electronic medium m· environment that 
meet.\' the terms of this paragraph, as long as the contents of the original record are weserved. 

(2) To comp{',) with thi.,; paragmph (e), the commodit',I pool ope1·ator registered or required to 
be l'egistered under the Act OJ' the commodity trading advisor registered or required to be 
1·egistered under the Act mu.,·t: 

{i) A1Tange and index t/1e record,· in a wap that penuit!l· ea.\'V location1 access, and retrieval of 
any particular record; 

{ii) I'rm1itle promptly m1y _eL the f(J{lowiug that the Commission_ m a reg(~Jered [yf11res 
association (1,v its examiners or other repre,ff1tlatiJ,e!l') may request: 

{A) A legible, true, and complete copy o( the tecord in the medium and fOrmat h1 which it is 
.,·tored; 

(B) A /egihle, tme, aud complete printout o(the record; and 

(C) ll.feans to access, view, and print the reconk; amt 

{iii) Sepamtely store, f(n· the time required for pre.,,ervation of" tfte original record, a duplicate 
copy o[the record Oil anv medium allowed hy this pamgm11h. 

{3) Ill the case of records 011 e[ectl'onic media, the cn11111wtUty pool opel'ator or commodity 
tmding advisor must establish and mai11tai11 vmcedures to: 

(i) Maintain and pre.,'erve the records, ,WJ as to reasonably safeguard then~ (i'Om /os.,·, 
alteration, or destruction; 

{ii) Limit access lo the record.,· to properfr authorized p,~·.wmne/,__ the C0111111i.\·sio11 or a 
regfa·teted future.\' association Oncltuli11g its examiners a11d otl1er representatives) and other 
avpropriate regulator.,· and se/{-regulatorv org1111iwtio11s; and 

(iii) Rea.wmably ensure that anp 1·epnHluctio11 o(a 11on-electro11ic original record on electronic 
media is co111plete, true, and legible when retrieved. 

* * * * * 

§4.7 Exemption from certain part 4 requirements for commodity pool operators with 
respect to offerings to qualified eligible persons and for commodity trading advisors with 
respect to qualified eligible persons. 
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(a)** * 

(h) Relief available to commodity pool operator.1·. * * * 

(1)*** 

(2)*** 

(3) * * * 

(4) Recordkeeping relief Exemption from the Apecifie requirements of §4,U 4.23; Provided, 
That the commodity pool operator must maintain the reports referred to in paragraphs (6)(2) and 
(3) of this section and all books and records prepared in connection with his activities as the pool 
operator of the exeml)i pool (including, withour. limilalion, re<.;ords relating lo the qualiticntions 
of qualified eligible persons and substantiating, any perl'ormance representations). Books and 
records that arc not maintained at the pool operator's main business office shal-l mar be 
maintained by Olle--Bf-BlOfe----0-f the--tttl--l-owing-;-the-ftBt+~S atl-ttH-nisl:ntttlf-, diSt-!'t-0utor---ftf---Gust-mH-a-n-, or 

a hank or regi--sterea---Bffike1'----fif---tle-lef----a-eting-ffi-a-siAt-H-af-capacity w-itl+--resrcet-te-th~ a third 
J!.!1!jJJ_. Such books an<l records must bl: made available to any representative of the Cotnmission, 
the National Futures Association and the lJnitcd States Dcpartmenl of Justice in accordance with 
the provisions of§ l .J 1. 

(5) [fthe pool operator doi.:s not maintuin its books and record,.; at its main business office, the 
po()[ operator shall: (i) AL...!!t the time it registers with the Commission or delegates its 
recordkceping obligations or [i11sel'f 180 days afier the change to this rnle{, whichever is later, 
ftlc a statement that: 

(AD Identifies the name, main business address, and main business telephone number of the 
pei·son(s) who will be keeping required hooks a:i<l records in lieu orthe pool operatoi'; 

(-1-!li) Sets forth the name and telephone number of a contact for each person who will hr.; keeping 
required hooks and records in lie11 of the riool operator; 

(Giii) Spceifies,--h-y--reterefl€e-ltt----tfle r-es-reetive-ft-tragnt-p-tt---Of tl+i+,-s-ecti-tJ-tt, the books and records 
that such person will be ki.:cping; and 

(-Y!!:) Contains representations from the pool operator that: 

(+4) It will promptly amend the statement if :he contact information or location of any of the 
books and records required to be kept by this section changes, by identifying in such amendment 
the new location and any other information that has changed; 

CN}J It remains responsible for ensuring that all books and records required by this section are 
kept in accordance with § 1.31; 
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(~g Within 48 hours after a request by a representative of the Commission, it will obtain the 
original books and records from the location at which they are maintained, and provide them for 
inspection at the pool operator's main business office; Provided, however, that if the original 
books and records are permitted to be, and arc maintained, at a location outside the United 
States, its territories or possessions, the pool operator will obtain and provide such original books 
anµ records for inspection at the pool operator's main business office within 72 hours of such a 
request; and 

(4.Q) [twill disclose in the pool's Disclosure Document the location of its books and records that 
arc required under this section. 

(ii) Tho pool operaror sAal1 also file electrnn:c.nll)• with the National Futures Association a 
stateme~rson who will be keeping requircd--oooks and r-e-oorEls---i»---Hffi!-of--the----pee
epernter wherein suoh person: 

( /tj---A€-k nH-Wl-edgrn-illat tho-pool 01~e-ra-tor -i-t-H-ends t!tat----the f&l'SOH k-{,.-'-ep and-ma intaHt-fCqt1 ifL-'tl-pm-tt 
beok-s----a-oo- tnoo-Rls ;-

(H) Agree~! to keep and maintain !mch reeords required in accordance with § 1.3 I of thi!; ohaptffi" 
a!HI 

((~cs----te-----1.\.eqi-sttBh rctjtt-i-fed lmek-s ctA-4---renw4;-epen-t-o--i11s1x.,'-€t-i-on by-a-ny n.::fr[C-senta-i-i--vc o--1-' 
the GBfltffi iss-tefr,-lhc--Na-tit.ma!----I4t-turL'S--A-ssne--i-at-i-en, H f-th-e l Jn-i-tetl Slat-es- rX1fffi'Hm:n t---B+---Justi-€-e---i n
rr€-€Elrd anee---w Hh--§---l--:-31 o+--tltis ch~r, 

(c) Relief available to commodity trading advisors 

( 1) * * * 

(2) Recordkeeping relief Exemption from the specific requirements of §4.33; Provided, That the 
commodity trading advisor must 111aintai11, at its main business oflice, all books nnd records 
prepared in connection with his activities as the commodity trading advisor of qualified eligible 
persons (including, without limitation, record~ 1·clati11g to the qualifications of such qualified 
eligible p.:rsons and substantiating nny rerfonmrncc representations). Books and records that 
are not 11U1intai11ed at the comnwditv tradi1tg advisor's main bm,:{ness office 1?!fil!.......1?!!. 
maintained bra third /Ull't)I. An4--must-!llilkc s Such hooks and records must he made available 
to any representative ofth.: Com111ission, the National Futures Association and the United States 
Department of Justice in accordance with the provisions of§ 1.3 l. 

(3) ff the commodity trading advisor does not maintain its books and records at its main 
business offlce, tire commodity trading advisor shall, at the time it registers with the 
Commission or delegates its recordkeeping obligations or [insert 180 days aflel' the cha11ge to 
this rule/, whichever is later, file a statement tllat: 
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(i) Identifies tlte 11ame, mai11 business address, and main bu:,;iness telephone number of tlte 
person~·) wlto will be keeping requfred book\' and 1·ecords in lieu of the commodity trading 
advisor; 

(ii) Sets forth the name and telephone ,mmber of a contact for each person who will be 
keeping required books and reconlv in lieu oft!ie commodity trading advisor; 

(iii) Specifies the hooks and record.,; that such person will he keepingj and 

(iv) Contains repre.ventations from the commo,!ity trading advisor thllt: 

(A) It will promptly amend tlte statement iftlte contact information or location ofanv of the 
books and records required to be lwpt by this section changes, by identifying in such 
amendment the new location and anv other information that hm· changed; 

(fl) 1t renulins re.vponsible f;n• ensuring that all books and records required hp this section are 
kept in accord,mce with §1.3 I; and 

(C) Within 48 hours after a request by a reprrsentative of the Co1111nfa·simt, it will obtain the 
original hooks and records fi·um the lucation "' which they are maintained, and provide them 
for inspection at the commoditjl trading mlviw,rrs main business office; Provided, howeyflj_ 
that, if the origillal boot,s and record\' are permitted to be, and are mailltained, at 11 location 
outside tlte United States, its territm'ie~l or f)OSSt!ssions, tlte commodity tradi11g advi.rnr will 
obtain and provide such ol'igimtl hooks and record.\' {(H inspection at the co11111uulity trading 
advisor's main business office within 72 Jww·s of.melt a reque.\'t. 

(d) * * * 

§1L23 .Rcconlkeeping. 

Each co1111nodity pool operator registered or required to be registered under the Act must make 
and keep the following books and records in an accurate, current and orderly manner. !3ooks and 
records that arc not maintained at the pool operator's main business office shaH mar be 
maintained by one ol'-ffi-BfC of the lhl-1-Hwing: tl-"'-'-----fl00l's a<lrnt-A-t5-trator, 0i-stfibutor-ol'--€-ltstodian,----0f 
a bank er rngistcrcd hrokcr or dealer acting in a-siH+i--1-&-e-apaeit-y--witH. r.::spL-'-€t----te--lhc1mttl q_jhird 
party. All books and records shall be maintained in accordance with § l .31. All books and 
records required by this section except those required by paragraphs (a)(3), (a)(4), (b)(l), (b)(2) 
and (6)(3) must be made available to participants for inspection and copying during normal 
business hours. Upon request, copies must be sent by mail to any paiiicipant with_in five business 
days if reasonable reproduction and distribution costs are paid by the pool participant. If the 
books and records are maintained at the commodity pool operator's main business office that is 
outside the United States, its territories or possessions, then upon the request of a Commission 
representative, the pool operator must provide such books and records as requested at the place 
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in the United States, its territories or possessions designated by the representative within 72 
hours after the pool operator receives the request. 

' ' ' 

(b) * * * 

(c) If the pool operator docs not maintain its books and records at its main business office, the 
pool operator shall: (I) A.J....!!l: the time it registers with the Commission or delegates its 
recordkccping obligations, whichever is later, fi!e a statement that: 

(iD identifies the name, main business address, and main business telephone number of the 
pcrson(s) who Will be keeping required books and records in lieu of the pool operator; 

(-ii~ Sets forth the nami.: and telephone number ,.1!' a contact for each pcr:-,on who wi!l be keeping 
required books and records in lieu of the pool operator; 

(-:iii-J) Specifies,-----By reference++--#-ie res-reetive----j¾!-ragmpl+-of th-h-sediBH-; the books and records 
that such person will be keeping; and 

(-iv±) Contains representations lh)m the pool operator that: 

(A!) It will promptly amend the statement if the contaut information or location of any of the 
books and records required to be kept by this si:ction changes, by idenlif)ling in such atnendrncnt 
the new location and any other information that has changed; 

(Rill ft remains responsible for ensuring that all books and records required by this section are 
kept in accordance with § 1.31; 

(Ciii) Within 48 hours after a request by a rcp:·cscntative of the Commission, it will obtain the 
original books and records from the location cit which thr.;y arc maintained, and provide them for 
inspection at the pool operator's main business office; Provided, however, that if the original 
books and records arc pennitted to he, um! arc maintained, at a location outside the United 
States, its territories or possessions, the pool operator will obtain and provide s11ch original books 
and records for inspection at the poo! operator's main business orficc within 72 hours or such a 
rcq ucst; and 

0-)!!:) It will disclose in the pool's Disclosure Document the location of its books and records that 
are required under this section. 

(2) The pool operator shall also file elec!ronically with the National Futures Associatien--a 
stateffi~fS0fl-W~in g required b oolIB---a-fl-&-reOOffiS-m----1-iett---o f the poo-l
operator wherein sueh person: 

(i) Acknowledges that the pool operator intends that the person keep and maintain required pool 
books and records; 
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fi-i) Agrees to keep,·and maintain sueh records required in accordance with §1.31 of this ehapter; 
aoo 

f:i-it)---Agrees to keep such required books and records open to inspection by an-y representat-i-ve----e-f 
the Commission or the United States Department of Justiee in accordance with § l .31 of this 
chcl}'lter and to make sueh required books and records available to pool participants in accordance 
with this section. 

§4.33 Recordkccping. 

Each commodity trading advisor registered or required to be registered under the Act must make 
and keep the following books and records in an accurate, current and orderly manner at its main 
business--ttttfre--aml in-aee-effiaf!£e with § 1.31. Books and records that are not mah1tained at the 
rwol opemtor's main hm,ines,\' oflice mal' be 11uiintfli11ed by a third party. All bool,.\, tUul 
records shall be mai11tained in accordance with §1.31. )fthc commodity trading advisor's main 
business office is located outside the UnitcU Staks, its territories or possessions, then upon Lhe 
request of a Commission representative the tradi:i.g advisor must provide such books and records 
as requested al the place designated by the reprc~cntative in the United States, its territorie_s or 
possessions within 72 hours aller receipt oflhc request. 

(a)* * * 

(c) 1( the commodity hwling advi,WH' does not maintuin its books' am! records ut it.,· main 
business office, the commoditv trading advisor shall, at the time it registers with the 
Commi."l.f/ion or delegates its reconlkeeping obligations or [insert 180 days after the change to 
this rule(. whichever is later, file a statement !hut: 

(I) lde11ti(ies the name, main bu.,·ines.~ ruldre.,x, am! main husiness telephone number of lh_l.{, 

person(\) who will he !,eeping required books and records in lieu o( the commodity tnuli11g 
advi.,,m·; 

(2) Sets {Orth the name (lfU/ telephone numher of" a contact for each person who wm he 
lweping requited books and records i11 lieu o(the cm11111mlity tmrliug _advi.,'Ol'i.. 

(3) Specifies the books and records that such per.wm will he keeping; and 

(4) Contains representations from the commodity trading advisor that: 

(i) It will promptfv amend the statement if the contact information or locution of any of the 
hooks and records required to be kept by this section changes, hy identifvillg in such 
amendment the new location and any other information that hus changed; 
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(ii) It 1·emait1s responsible for ensuring that all hooks and records required by tJ,fr,; section are 
kept in accordance with §1.31; and 

{iii) Within 48 !,ours after a 1·equest by a rep1"esentative ofthe Commission, it will obtain the 
original books and records from the location at which they are maintained, and provide them 
for inspection at the commodity tl'ading advisor's main business office; Provided, however, 
that, if the original books and records are permitted to be, and are maintained, at a location 
outside the United States, its territories 01· possessions, the commodity trading advisor will 
obtain and provide ,mch original books and records for inspection at the commodity trading 
advisor's main business offlce within 72 hours of such a request. 
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X-pand into the Future 

Juli 25, 2014 

Via electronic mail 

Mr, Timothy G. Massad 
Chairman 
Commodity Futures Trading Commission 
3 Lafayette Centre 
1151 21 st St., N,W. 
Washington, D.C. 20581 

Dear Chairman Massad: 

" ,_, T)s p 
c,. ~ 

On behalf of Eurex Group, 1 we would like lo congratulate you on becoming Chairman of 
the Commodity Futures Trading Commission a1d wish you success in overseeing the execution of 
the Commission's many responsibilities. As you are doubtlessly aware, the Commission serves a 
plvotal and crucial role in the development of a global regime for effective derivatives regulation 
and institutions around the world depend on your and the Commission's lec1dership, Accordingly, 
we would like to draw your attention to an issue that directly affects the Eurex Group and that we 
respectfully request the Commission to address. 

Not only one of the world's largest derivatives markets, Eurex Exchange was also one of 
the pioneers in electronic trading. As you may be aware, in February 1996 the Commission's 
Division of Trading & Markets provided its first' foreign terminals no action letter" to Deutsche 
TerminbOrse, Eurex Exchange's predecessor entity. Since then, Eurex Exchange has grown in the 
United Stales to include 68 legal persons as members. Eurex Deutschland applied for recognition 
as a "foreign board of trade" on August 17, 2012. 

Eurex Clearing is the world's largest clearinghouse for euro-denominated instruments and, 
among other things, provides clearing services for Eurex Exchange, Eurex Clearing has applied for 
registration as a derivatives clearing organization ("DCO'') in order to clear swaps for U.S. 
persons.z Although Eurex Clearing has progressed its application for registration as a U.S. DCO, 
we believe that operating in accordance with e)(ernptive relief like that which was discussed at the 
Commission's recent Global Market's Advisory Committee meeting would be administrc1tivcly less 
complex for Eurex Clearing, its customers and the Cornmission.3 E:urex Cloc1ring respectfully 

1 
Eurex Group consls1s of Eurex Exchange (formally, "Eurex Oeut5chland''), International Securities Exchange, European 

Energy Exch~ng11, Eurex Repo and Eurex Bonds In addlllo~ to Eurex Clearing. 
2 

Eurex Clearing applied for registration as a DCO In ord1ir to clear swaps for U.S, daal1ng members and their customers on 
May 16, 2011 under Part 39 of the Commission's rules. At Eurex Clearing's request, the Division extended the review period 
on several occasions. Its application for registration remains pending. On July 4, 2013, Eurex Clearing applied for no-action 
relief for clearing certain interest rate swaps ("IRS") while ils application was pending. On July 11, 2013, staff of !he Division 
of Clearing and Risk ("Division") granted Eurax Clearing no•actlon relief subject to several conditions, most notable of which 
were that 1) the no-action relief had a limited duration and 2) applied only to the proprietary business of U.S. clearing 
members. 
'Transcript of the Global Markets Advisory Committee meeting on May 21, 2014; 
hl1p:llwww.cftc.gov/ucmlgroups/public/@aboutcftc/document5/file/gmac_ 052114_\ranscript.pdf 

Eurex F1ankfurtAG 
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T +49•69-211·1 47 71 
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Sitz In Frankfurt/Main 
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requests that the Commission act swiftly to propose a procedure and standards for applying for and 
granting exemptive relief which follows the proll'isions of the Commodity Exchange Act.4 

A basic goal of the regulation of swaps under the Commodity Exchange Act ("Act") is to 
provide for competition the clearing of swaps. 5 The Commission would further those goals if it 
were to Implement the authority granted to it by the Act and adopt an exemptive process for 
comprehensively and comparably regulated non-U.S, DCOs. In light of the significant 
infrastructure that is necessary to offer clearing services, an important source of competition for 
clearing services to U.S. persons is likely to be □cos located outside the U.S. Easing the ability of 
U.S. persons to access the clearing services of such non-U.S, OCOs through an exemptlve 
process for non-U.S. □CDs that meet the Commission's high standards through compliance with 
their home countries' comparably strict regulation will promote competition and open access for 
U.S. persons seeking lo trade and clear swaps. 

Finally, Eurex Cleciring has heard that there have been numerous discussions between the 
CrTC and other m~tional regulators regarding appropriate regulatory treatment of non-U,S. DCOs. 
We believe lh3! lhe recently discussed proposals for exempting non-U.S. DCOs will com;titute a 
very important contribution to addressing the relevant issues and could be the basis for rulemaklng 
by being published for comment. Sur:h action 110w would enable 110! only foreign regulators to 
participate in the rulemaking process but also the global swaps industry as well as the American 
public. 

Eurox Clearing believes substantial public benefits would accrue to non-U S. DCOs and 
their u.s_ members, non-•U.S. regulators, and t1e Commission itself and therefore respectfully asks 
the Commission to publish proposed rules establishing the procedures and substantive conditions 
to implement the exemptivo auU1ority authorized under the Act. 

Respectfully submitted, 

Andreas Preuss <' 
Chief Executive Officer 
Eurox Frankfurt AG 

cc: Commissioner Scott O'Malia 
Commissioner Mark Wetjen 
Commissioner Sharon Y. Bowen 
Commissioner J. Christopher GiancarlG 

Tho· as Book 
Gille Executive Officer 
Eure Clearing AG 

Ms. Melissa Jurgens, Secretary of the Commission 
Mr. Jonathan L. Marcus, General Counsel 
Mr. Ananda Radhakrishnan, Director of the Division of Clearing and Risk 
Mr. Paul Architzel, Attorney-at-Law 

4 Sea Sacilon 5b(h), 
'See Section 2(h)(B). 
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June 15, 2015 

Safe, 
U!icient 
Markets 

Mr. Christopher Kirkpatrick 

Secretary 

Commodity Futures Trading Commission 

Three Lafayette Centre 

1155 21st, N.W. 

Washington, DC 20581 

Re: Petition for Rulemaking to Amend Parts 1 (General Regulations under the Commodity 

Exchange Act), 37 (Swap Execution Facilities) and 43 (Real-Time Public Reporting) of the 

Commodity Futures Trading Commission Regulations 

Dear Mr. Kirkpatrick: 

The International Swaps and Derivatives Association (ISDA) respectfully petitions the 

Commodity Futures Trading Commission (the Commission or CFTC) under Commission 

regulation 13.2 to amend certain provisions in Parts 1, 37 and 43 of the Commission's 

regulations. 

For the reasons set forth below, we request that the Commission amend certain provisions of 

the Commission's regulations to more closely adhere to Congressional intent to establish a 

swaps trading platform regime that allows for flexible execution of swaps, to reduce undesirable 

regulatory outcomes that threaten the efficient functioning of markets, and to achieve cross

border harmonization of execution rules. The information required by Commission regulation 

13.2 follows: 

I. Text of Proposed Rule Amendments 

Part 37-Swap Execution Facilities 

Add new§ 37.6(c): 

Confirmation of the transactions not intended to be cleared. (1) In 

satisfaction of the obligations imposed on a swap execution facility under 

paragraph (b) of this section: (i) Each confirmation of the transaction 

shall incorporate by reference the previoJsly-negotiated documents and 

agreements (including, without limitatbn, ISDA master agreements, 

lnternatioual Swaps and Derivatives As.~oria!ion, Inc. 
1101 Pennsylvania Avenue, Suile 600 
Washington, DC 20004 
P 202 756 2980 F 202 756 0271 

www.isda.org 
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ISDA 
other master agreements, terms supplements, master confirmation 

agreements, and incorporated industry definitions) governing such 

transaction existing at the time of execution between the counterparties. 

(ii) In the event of any inconsistency between a swap execution facility 

confirmation and the underlying previously-negotiated freestanding 

agreements, the terms of the swap execution facility confirmation shall 

legally supersede any conflicting terms, (iii) A swap execution facility 

shall incorporate by reference terms from previously-negotiated 

agreements between the counterparties, without obligating participants 

to provide copies of referenced agreements or documents; provided 

that: 

{A] Upon request by a swap execution facility, counterparties to a 

transaction shall provide such swap execution facility with any 

underlying freestanding documents or agreements governing such 

transaction existing at the time of the execution between the 

counterparties; and 

(8) Upon request from the Commission, the swap execution facility shall 

request from counterparties the uncerlying freestanding documents 

or agreements governing such transaction existing at the time of 

execution between the counterpa1ies and the swap execution 

facility shall furnish such documents or agreements to the 

Commission as soon as they are available. 

Add new§ 37.9(a){21{C) 

Other Methods of Execution as approved by the Commission under new 

paragraph (d) of this section. 

Add new§ 37.9(a){4) 

Exception for correction of errors or omissions. (i) A swap execution 

facility may, with consent of the counter::iarties, permit: (A) execution of 

a new transaction, with terms and conditions that match the terms and 

conditions of an intended to be cleared transaction rejected for clearing 

or (B) execution of one or more cleared transactions to offset and 

replace a transaction to correctly reflect the terms to which the parties 

mutually assented. Such transactions need not be executed pursuant to 

the methods set forth in paragraph (a)(2) of this section when executed 

for the correction of an operational or clerical error or omission made by 

the swap execution facility, either or both of the counterparties, or an 

agent of either or both of the counterparties. Such transactions shall not 

violate the requirements contained in § 37.203 of this chapter. (ii) This 
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paragraph shall apply to the leg of a package transaction as defined in 

new§ 1.3(www) of this chapter if the leg is either rejected from clearing 

due to an operational or clerical error or omission made by the swap 

execution facility, either or both of the counterparties, or an agent of 

either or both of the counterparties or requires correction or 

replacement due to errors or omissions for operational or clerical 

reasons. (iii) A swap execution facility shall adopt rules describing the 

conditions, if any, under which it will determine that an error or omission 

has occurred and the procedures it will follow to execute a transaction. 

The requirements contained in§§ 1.74, 23.610, 39.12{b](7}, 43.3(e) and 

45.14 of this chapter apply to these transactions. 

Add new§ 37.9(d): 

A swap execution facility may submit a request to the Commission to 

approve additional execution methods to execute Required Transactions 

as defined in § 37.9(a)(l), pursuant to the procedures under§ 40.5 of 

this chapter. 

Revise§ 37.lO{a)(l) to read ns follows: 

(a)(l) Required submission. A swap execution facility that intends to 

make a swap available to trade shall submit to the Commission its initial 

determination with respect to such swap as a rule, as that term is 

defined by§ 40.1 of this chapter, pursuant to the procedures under§ 

40.5 of this chapter. 

(i) The Commission shall issue an order that a swap is made available to 

trade. 

(ii) The requirements contained in§§ 40.1, 40.7, 40.8, 40.11 and 40.12 

shall apply to all submissions made pursuant to this section. 

(iii) Public Comment. The Commission shall provide a 30-day public 

comment period. The Commission shal publish a notice of the public 

comment period on the Commission website. Comments from the 

public shall be submitted as specified in that notice. 

Revise§ 37.l0(b) to read as follows: 

(b) Criteria to consider. In making its initial determination under 

paragraph (a) of this section, a swap execution facility shall consider 

with sufficient particularity each of the following criteria: 

(1) Whether there are ready and willing buyers and sellers; 
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(2) Frequency and size of the transactions; 

(3) The trading volume; 

(4) The number and types of counterparties executing trades in each 

swap listed in (a)(2), including the presence of consistent liquidity 

providers and market makers that are actively involved in making 

markets considered in (b)(2}ofthis sectbn; 

(5) The bid/ask spread; 

(6) The usual number of resting firm bids and offers; and 

(7) Whether such swap has a high degree of standardization. 

Revise 37.10(c) to read as follows: 

(c) Applicability. Upon a Commission order that a swap is made available 

to trade, all swap execution facilities and designated contract markets 

sha!I comply with the requirements of section 2(h)(8) of the Act in listing 

such swap for trading. 

Revise§ 37.10 (d}(l) to read as follows: 

(d) Removal - (1) Determination. The Commission shall issue an order 

that a swap is no longer required to be traded pursuant to the 

requirements of § 37.9(a)(2) upon a r2quest made by either a swap 

execution facility or a swap execution facility's participant. In making 

such a request, the swap execution facility or the swap execution 

facility's participant shall consider each of the criterions described in 

paragraph (b) of this section. 

Add new§ 37.lO(d){l)(i) to read as follows: 

Public Comment. The Commission shall provide a 30-day public 

comment period. The Commission shall publish a notice of the public 

comment period on the Commission website. Comments from the 

public shall be submitted as specified in that notice. 

Add new§ 37.l0(f) to read as follows: 

Prior to offering a package transaction as defined in new§ 1.3(www) of 

this chapter, a swap execution facility shall certify to the Commission 

that: (1) the swap execution facility has the technological ability to 

arrange for the execution of such package transaction through the 

execution methods described in § 37.9(a)(2) and (2) the settlement of 
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any non-swap leg is not adversely affected by execution of such package 

transaction through the execution methods described in § 37.9(a)(2). 

Such certification shall be submitted as a rule, as that term is defined by 

§ 40.1 of this chapter, pursuant to the procedures under§ 40.6 of this 

chapter. 

Revise§ 37.12 to read as follows: 

(a) A swap transaction shall be subject to the trade execution requirements 

of section 2(h)(8) of the Act upon the later of: 

(1) Sixty days after the applicable deadline established under the clearing 

requirement compliance schedule provided under § 50.25(b} of this 

chapter; or 

(2) Thirty days after the Commission issues an order pursuant to § 

37.lO(a)(l)(ii). 

(3) Nothing in this section shall prohibit any counterparty from complying 

voluntarily with the requirements of section 2(h)(8) of the Act sooner 

than as provided in paragraph (a) of this section. 

Revise§ 37.1301{c) to read as follows: 

§ 37.1301 (c) General requirements 

Financial resources shall be considered sufficient if their value is at least 

equal to a total amount that would enable the swap execution facility to 

conduct an orderly wind down of its operations. Financial resources 

shall not include any compensation or benefits of swap execution 

facility employees that receive commission-based compensation. 

Revise§ 37.1305 to read as follows: 

§ 37.1305 Liquidity offinancial resources 

The financial resources allocated by the swap execution facility to meet 

the requirements of § 37.1301 shall include unencumbered, liquid 

financial assets (i.e., cash and/or highly liquid securities) equal to at least 

three months' operating costs. If any portion of such financial resources 

is not sufficiently liquid, the swap execution facility may take into 

account a committed line of credit or similar facility for the purpose of 

meeting this requirement. 

Part 43 - Real Time Public Reporting 

Revise§ 43.2 to read as follows: 
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Block trade means a publicly reportable swap trnnsaction that: 

(1) Involves a swap that is listed on a registered swap execution facility or 

designated contract market and that is either: 

(i} Executed away from the designated contract market's trading system 

or platform and is executed pursuant to the designate contract market's 

rules and procedures; or 

(ii) Executed on or away from the swap execution facility's trading 

system or platform and is executed pursuant to the swap execution 

facility's rules and procedures. Such transaction may be executed by any 

means of interstate commerce in accordance with the requirements 

described in§ 37.9(c)(2) for Permitted Transactions as they are defined 

;a§ 37.9(c)(l). 

**(3) and (4) remain unchanged 

Part 1 General Regulations under the Commodity Exchange Act 

§ 1.3 Definitions 

**(nnn)-(vvv) 

Add new§ 1.3(www): 

A "package transaction" is a transaction involving two or more 

components: (1) that is executed between two or more counterparties; 

(2) that is priced or quoted as ore economic transaction with 

simultaneous or near simultaneous execution of all components; (3) that 

has at least one component that is a swap that is made available to trade 

and therefore is subject to the CEA section 2(h)(8) trade execution 

requirement; and (4) where the exe~ution of each component is 

contingent upon the execution of all other components. 
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II. Nature of ISDA's Interest 

ISDA has over 800 member institutions from 67 countries. These members include a broad 

range of derivatives market participants, including corporations, investment managers, 

government and supranational entities, insurance companies, energy and commodities end

users, and international and regional banks. In addition to market participants, members also 

include key components of the derivatives market infrastructure, including exchanges, 

clearinghouses and repositories, as well as law firms, accounting firms and other service 

providers. Our members rely on derivatives to manage efficiently the risks inherent in their core 

economic activities. ISDA advocates for stable, competitive and sustainable financial markets 

that support economic growth and benefit society. 

!SDA has previously highlighted in its comment letters to the Commission the importance of 

maintaining a flexible approach in adopting and implementing a new regulatory framework, 

focusing on overall risk reduction and increased transparency and market integrity - rather than 

imposing stringent requirements - to allow for a smoother transition toward effective cross

border regulation of derivatives trading. 

The Commission faces some challenges in implementing the Swap Execution Facilities (SEF) 

rules. In his testimony before the U.S. Senate Co:nmittee on Agriculture, Nutrition and Forestry, 

Chairman Massad recognized that the Commission should "fine-tune the rules or make other 

changes as appropriate." Chairman Massad also noted that "there is substantial work to be 

done to harmonize rules across national borders." 1 We appreciate the Commission's intent to 

engage with market participants and to make appropriate changes to the SEF rules "based on 

participant feedback and observing the new rules in practice."2 

ISDA members would like to provide their feedback by offering specific solutions to some 

trading challenges that have been observed by our members. We believe that utilizing a 

petition process is an effective way of proposing concrete fixes, while keeping the regulatory 

structure intact. 

ln ISDA's Path Forward for Centralized Execution of Swaps published in April, 3 we pointed out 

that due to the restrictive nature of the Commission's execution rules, a clear split in trading 

liquidity has emerged. For instance, European dealers have opted to trade euro interest rate 

swaps with other European dealers rather than be subjected to U.S. rules. By December last 

year, 85% of euro IRS transactions were traded between European entities, up from 71% in 

September 2013 before the SEF rules came into force. 

l Chairman Timothy Massad's Testimony before the U.S. Senate Committee on Agriculture, Nutrition and 
Forestry (May 14, 2015) is available at: http://www.cftc.r;ov/PressRoom/SpeechesTestimony/9.pa__rn,assad-
10 
2 Remarks of Chairman Timothy Massad before the FIA International Derivatives Conference (June 9, 
201S) ava ila b I e at: www.cftc.gov/Press Roa m/SpC' cch es T PS ti m o_mrlopa massad-25 
0 Path Forward For Centralized Execution of Swaps (April 1, 2015) available at: 
http: //www2. i sd a. o rg/ function a I -a rnas/publ i c .. po I icy/unite d-sta tf's/ 
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In that document, we also suggested ways to reduce the undesirable regulatory outcomes that 

threaten the efficient functioning of the derivatives markets, reduce barriers to market access, 

and minimize roadblocks to an effective cross-border regulatory regime, while preserving 

increased transparency and market integrity. 

We believe that the targeted amendments outlined in this Petition will allow SEFs to offer 

trading flexibility, as intended under the Dodd-Frank Act, and will ensure that SEFs can 

successfully compete in the global execution space. In sum, we hope that our suggestions may 

help the Commission achieve its goal of "creat[ing] a framework that not only promotes 

transparency and integrity but also enables markets to thrive."4 

Ill. Supporting Arguments 

Confirmation Requirements for Uncleared Swaps 

The requirement imposed on SEFs to obtain, prior to the time of execution, paper copies of the 

privately negotiated ISDA master agreements between counterparties to a trade in uncleared 

swaps does not have any legal basis, does not meet any regulatory objectives and carries high 

compliance costs as SEFs will have to request, store, manage and consult numerous complex 

bilateral agreements. 

This requirement is in direct contravention of normal market practice in which the vast majority 

of swaps are confirmed electronically. In addition, this requirement discourages trading of 

swaps on SEFs. The Commission seems to acknowledge this issue by continuing to extend no

action relief from compliance with this requirement. However, uncertainty regarding whether 

the relief is going to be extended in the future requires SEFs to continue to spend resources in 

search of a compliance solution. We urge the Commission to make targeted amendments to its 

rules to relieve SEFs from this unnecessary obligation. 

Void ab lnitio 

ISDA believes that an appropriate balance should be struck between the Commission's policy 

objectives of encouraging certainty of clearing while allowing counterparties to resubmit trades 

that were rejected from clearing because of operational or clerical errors. ISDA welcomes the 

issuance of recent no-action relief allowing a SEF, after a trade has been cleared and an error is 

discovered, to resubmit the original terms of the trade, without the trade having been executed 

pursuant to the execution methods set out ln § 37.9(a)(2). 

ISDA notes, however, that the relief is a temporary solution to resolving this issue. ISDA would 

like to offer a permanent fix in the SEF rules. 

4 Supra fn.2, Remarks ofTimothy Massad before the FIA International Derivatives Conference. 
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Allowing Flexible Execution Methods on a SEF 

Despite a broad definition of a SEF in the Dodd-Frank Act, the SEF rules contain unnecessary 

restrictions on swap execution mechanisms. The Dodd-Frank Act does not require that SEFs only 

execute transactions by means of an Order Book or an RFQ to 3. Such a restrictive interpretation 

contradicts Congressional intent to allow swaps to be traded by "any means of interstate 

commerce,"5 discourages trading of swaps on SE.~s and hurts pre-trade price transparency. We 

agree with Commissioner Giancarlo that "[a] better way to promote price transparency is 

through a balanced focus on promoting swaps trading and market liquidity as Congress 

intended. 116 

Moreover, such a restrictive interpretation makes it difficult to achieve the broad goal of global 

swaps trading envisioned by the G-20 member countries. As we noted in the Path Forward 

document, ESMA intends to allow derivative contracts that are subject to the trading obligation 

to be traded on a number of centralized venues, 'ncluding Regulated Markets {RMs), 

M u!tilatern I Trading Facilities (MTFs), and Orga niced Trading Facilities {OTFs). OTFs offer the 

least restrictive methods of execution and are de,igned to include much of the inter-dealer 

market and offer voice brokering services. Thus, to avoid further market fragmentation and 

maintain robust liquidity in swaps contracts, it is advisable to provide flexibility in execution 

methods on a SEF platform. 

In this regard, we suggest that the Commission amend its rules to allow the Commission, under 

certain circumstances, to approve additional methods of execution for swaps that are made 

available to trade. Adjusting SEFs' execution models could clear a path toward achieving a 

substituted compliance regime for derivatives trading.7 

Made Available to Trade Determination 

We believe that the made available to trade (MAT) process should require SEFs to provide a 

more gro nular explanation as to why a particular swap contains the requisite trading liquidity for 

mandatory trading. We also believe the Commission and not SEFs should make the final 

decision as to when a swap should be considered to be "MATed." 

In addition, the Commission should view a swap's availability for mandatory trading as a fluid 

determination. The SEF rules do not provide sufficient flexibility to both SEFs and SEF users to 

remove a certain swap from a MAT determination if the trading characteristics of the swap 

change such that it is no longer suited for trading on an Order Book or an RFQ to 3. We believe 

our proposed fixes address the above mentioned concerns. 

5 CEA section la(SO). 
6 

J. Christopher Giancarlo, Pro-Reform Reconsideration of the CFTC Swaps Trading Rules: Return to Dodd
Frank (White Paper) (Jan. 29, 2015} at 75. 
7 Supra fn. 3. 

9 



ISDA 
Package Transactions 

As stated in the Path Forward document, unreasonably restrictive regulations have decreased 

the ability of market participants to execute package transactions that contain a "MATed" 

swap.8 There have been two principal concerns expressed with respect to executing package 

trades on a SEF. First, if one leg of a package trade is subject to a mandatory trade execution 

requirement, then all legs of the package trade must be executed on a SEF by means of an Order 

Book or an RFQ to 3. While this may be possible for some package trades, not all package trades 

have the liquidity to be executed on a SEF via these restrictive execution methods. 9 

In addition to ensuring that the pricing and execution of these packages can be handled on a 

SEF, it is important to ensure that derivatives clearing organizations (DCOs) are able to net the 

risk of both legs of these packages at the time of execution. Because package transactions are 

currently cleared on a leg-by-leg basis, a DCO may reject an individual leg due to its risk 

exceeding its credit limit even though the net risk of the package may not exceed the limit. 

Our proposed targeted fixes to the SEF rules address these concerns and ensure that SEFs, 

Futures Commission Merchants (FCMs) and DCOs have structural workflows to execute and 

clear these trades in a straight through processing regime.10 

SEFs' Financial Resources 

We note that one SEF's failure will not lead to a liquidity crisis because swaps trade on various 

trading platforms with various liquidity pools. Therefore, SEFs should only be required to hold 

adequate resources to be able to wind down their operations in one year. We note that some 

SEFs have their brokers inside the SEF, while others have their brokers outside the SEF. We 

believe that the financia I resources requirements shou Id exclude the compensation and benefits 

for brokers inside the SEF to even the playing field between the two different business models. 

Our proposed amendments reflect our views. 

Execution of Block Trades 

The Commission's regulatory objective behind requiring block trades to be executed away from 

the SEF's trading platform is unclear. 11 As Commissioner Giancarlo points out "[t]he "occurs 

a Separately, ISO/\ continues to believe that if a price d~termined leg of a package trade is not made 
available to trade, then the entire package trade should not be made available to trade. 
9 Currently, these transactions are subject to phased-in no-action relief, CFTC N/\L 14-137, Extension of 
No-Action Relief from Commodity Exchange Act Sectio1s 2(h)(8} and S{d)(9) and from Commission 
Regulation § 37 .9 and Additional No-Action Relief for Swap Execution Facilities from Commission 
Regulation§ 37.3(a){2) for Swaps Executed as Part of Certain Package Transactions (Nov. 10, 2014). 
10 Although not addressed in this petition, we would like the Commission to amend the regulations to set 
forth with the requisite! degree of particularity the appropriate execution methodology for package 
transactions that include at least one component leg that is a security and not within the jurisdiction of 
the Commission so that SEFs executing such packages are able to do so without running afoul of other 
regulatory requirements with respect to the execution of the securily. 
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away" requirement creates an arbitrary and confusing segmentation between non-block trades 

"on-SEF" and block trades "off-SEF," especially given that a SEF may offer any method of 

execution for Permitted Transactions. The "off-SEF" requirement also undermines the legislative 

goal of encouraging swaps trading on SEFs."12 

To complicate things further, in its clearing member risk management regulations,13 the 

Commission requires, among other things, an FCM that is a clearing member (Clearing FCM) of a 

registered DCO to establish risk-based limits and to screen orders for compliance with those 

limits.14 Commission§ 37.702(b) requires a SEF to coordinate with each DCO to which it submits 

transactions for clearing and have rules and procedures to facilitate prompt and efficient 

processing by DCOs in accordance with§ 39.12(b)(7). 15 Staff guidance on straight through 

processing16 specifies that this requirement applies to orders for execution on or subject to the 

rules of a SEF or DCM, regardless of the method of execution (i.e., this requirement applies to 

block trades). 

Market participants have expressed numerous concerns that adherence to the "occurs away" 

requirement under the current definition of a block trade in§ 43.2 makes it very difficult to 

perform pre-execution credit screening against FCM risk-based limits. This is due to the fact that 

an FCM may have no involvement in a block transaction occurring away from a SE F's trading 

system or platform; thus, it is unable to implement a credit screening of the trade prior to the 

counterpa rties' execution of the block. 

We believe, our proposed fixes allow blocks to be executed on a SEF, while preserving the 

Commission's straight through processing requirements. 

ISDA respectfully petitions the Commission to an;end Parts, 1, 37 and 43 as described above. 

Sincerely, 

David Geen 

General Counsel 

11 Currently, these transactions are subject to no•actio1 relief that expires on December 15, 2015, CFTC 
NAL 14-118, No-Action Relief for Swap Execution Facilities from Certain "Block Trade" Requirements in 
Commission Regulation 43.2 (Sept. 19, 2014). 
12 

Supra fn. 6, White Paper at 27. 
13 Customer Clearing Documentation, Timing of Acceptance for Clearing, and Clearing Member Risk 
Management, 77 Fed. Reg. 21,278 (Apr. 9, 2012). 
14 17. CF.R. § 1.73. 
15 

17 C.F.R. § 39.12(b)(7) (DCOs must accept or reject all trades executed on a SEF or DCM as quickly as 
technologically practicable after execution). 
16 CFCT Staff Guidance on Swaps Straight Through Processing {Sept. 26, 2013). 
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Office of the Secretariat 

U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

1155 21st Street, NW, Washington, DC 20581 
Telephone: (202) 418-5100 
Facsimile: (202) 418-5521 

\l",l'll'.C/ic gov 

August 2], 2016 

George Frost, Esq. 
Lav11 Offices of George Frost 
2930 Magnolia Street 
Berkeley, CA 94705 

Dear Mr. Frost: 

This is to acknowledge receipt of the petition you submitted for a rulcmaking to 
determine the requirement of'"Actual Delivery" in the context of a eryptocurrency 
exchange transaction, whether on or off the B1tcoin blockchain or similar ledger. The 
petition has been referred to the Commission for such action as the Commission <lccms 
appropriate. 

I will notify you of any action taken by the Commission on this petition. 

Sincerely yours, 

Natisc r ,. Allen 
Secretariat J>rogram Assistant 

U20170009400A 



Mr. Chris Kirkpatrick 
Secretary of the Commission 

Law Offices of George Frost 
2930 Magnolia Street 
Berkeley, CA 94 705 

510-647-8863 
[415) 606-9804 [cell) 

J.:::P. (J f_r:_o s l (rp_co lJ)_(.,:lSl 'l l el. 

August 8, 2016 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21-st Street, NW 
Washington, DC 20581 

Cc: The Hon, Timothy Massad, Chair 
The Hon. Sharon 13owen, Commissioner 
The Hon. J, Christopher Giancarlo, Commissioner 

',T' l • ' I / " '), 

Re: Petition for Rulemaking to Determine the Requirement of "Actual Delivery" 
in the context of a cryptocurrecy exchange transaction whether on or off the 
Bitcoin blockchain or similar ledger. 

Dear Mr. Kirkpatrick, 

I write on behalf of s~veral clients in support of a request by the law firm 
Steptoe & Johnson that the Commodity Futures Trading Commission ("CFTC" or "the 
Commission") undertake a rulemaking pu:-suant to CFTC Regulation 13.2 to clarify 
what constitutes transfer of an "ownership interest" in bitcoin or similar 
cryptocurrencies in an exchange transaction. 

I make this request with considerable urgency, in the aftermath of a $70 
million hack of Hong Kong-based Bitcoin exchange Bitflnex, which coincidentally 
was recently the subject ofa CFTC enforcement action (OTC Docket Action No. 16-
190). In that action, the CFTC fined Bitfinex for facilitating unregulated "margin" 
trading (i.e., allowing its customers to borrow funds from other customers in order 
to trade bitcoins1 on a "leveraged, margined or financed basis") and accepted 
changes to Bitfinex' business practices to become compliant. 

Please note: As distinguished from tl1e Hitcoin protocol, I refer to "bitcoins" - the currency-

in lower case. I apologize if this is disconcerting. 



It is our initial understanding that Bitfinex modified its customer wallet 
implementation and security protocols in order to comply with the CFfC's ad hoc 
enforcement determination of what constitutes an "actual delivery" ofbitcoin in an 
exchange transaction, and thereafter was granted relief from this registration 
requirement.;, 

Bitfinex apparently switched from a hosted and pooled wallet system 
(utilizing a "hot wallet" for a tiny percentage of customer funds, with the bulk held 
safely in offline cold storage) to storing funds in multi-signature accounts for each of 
its registered customers - with each individual hot wallet protected by private 
keys (which are randomly generated strings of letters and numbers required for a 
customer to access the funds). The hack quickly followed. 

We do not suggest that the CFTC is to blame in any way for this criminal 
attack against Hitfincx, or even that the Commission is responsible for ensuring the 
security or prudential soundness of an exchange. We do not as yet know the 
technical details of the attack, or especially, if or how the hackers obtained the 
private keys of so many individual customer accounts.3 

However, it appears that the hackers exploited vulnerabilities in the post
enforcement implementation of Bitfinex's customer wallets, whatever they in fact 
chose to do. This hack took place only after Bitfinex moved customer bitcoin out of 
its pooled, hot and cold wallet system, and into individual customer wallets on the 
blockchain maintained by a third party provider, BitGo. In light of this attack, and 
given its severity (with Bitfinex losing approximately 38% of all client assets), it is 
vital that we obtain greater clarity about what the "rules" arc for cryptocurrency 
exchanges that may choose to explore setting up peer-to-peer lending facilities. 
Moreover, it is important that the Commission level the playing field by 
promulgating a formal rule, not rely on ad hoc adjudication or private briefings to 
certain exchanges, and not all. 

As you know, under the Commodities Exchange Act (CEA), as amended by 
Section 742(a) of the Dodd Frank Act, exchanges that offer "margin trading" over 
certain leveraged, margined or financed retail commodity transactions arguably 
must register with the Commission as a futures commission merchant, in one form 
or another. The Commission has declared digital currencies to be a "commodity" 
within the meaning of the CEA See In the Matter ofCoinjlip, Inc. dba Derivabit, and 
Francisco Riordan, Before the CFTC, No. 15-29, Sept. 17, 2015. However, the CEA (as 

The Order does not explain precisely what Bitfinex did or did not do in modifying its wallet 
system and security protocols. The Order states as follows: "In response to the Division of 
Enforcement's investigation, Bitfinex represents that it has made a number of changes to its business 
practices in order lo come into compliance with the Act and Regulations." 

There may have been an "off switch" built into vendor !-!itgo's code, or a "master key" of 
some kind. We simply do not know. 
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amended) also provides an exemption, which applies if the margin trades taking 
place on an exchange result in "actual delivery" of the commodity to the buyer. 

While my clients do not at this time offer margin trading or "leverage" as did 
Bitfinex, they have received many requests from our customers that we do so, and 
soon. Prior to the Bitfinex hack, I was in contact with CFTC staff regarding an 
application for a "no enforcement" letter ( or another form of clarification) on behalf 
of one client that would unambiguously affirm that what we understood to be the 
Bitfincx technical solution for "actual delivery" would be sufficient to satisfy the 
exemption from registration. This effort is now, alas, moot. 

The 13itfinex Enforcement Order. 

The CFTC Order found that by offering to enter into, executing, and/or 
confirming the execution of off-exchange financed retail commodity transactions, 
Bitfincx violated Section 4(a) of the CEA, which requires such transactions to be 
conducted on a designated contract market or derivatives transaction execution 
facility.4 The Order further states that because the transactions did not result in 
"actual delivery" of bitcoins, Bitfinex could not rely on the Dodd Frank "actual 
delivery" exception to the CFTC's jurisdiction over such transactions, at Section 
2(c)(2)(D)(ii)(IIl)(aa) of the CEA. 

Under this exception, the Commission's authority to regulate retail 
commodity transactions does not extend to "a contract of sale that results in actual 
delivery within 28 days or such longer periods as the Commission may determine 
by rule or regulation based upon typical commercial practice in cash or spot 
markets for the commodity involved." See 7 USC § 2c(2J(D)(ii)(III) (aa). 

In the 13itfinex Order, the Commission explained that customers' "bitcoins 
were held in an omnibus settlement wallet owned and controlled by Bitfinex, and to 
which Bitfinex held the private keys needed to access the wallet" See Order. 
Because Bitfinex retained control over one or more of the settlement wallet keys 
and could withhold customer funds until the condition precedent to delivery 
occurred - or could seize customer funds if a contract breach occurred -- the CFTC 
enforcement staff concluded that no "actual delivery" took place. 

The Order also stated that Bitfinex' accounting for individual customer 
interests ... "was insufficient to constitute actual delivery." Id. "Therefore Bitfinex 
engaged in illegal, off-exchange commodity transactions and failed to register as a 

4 The Order further finds that Bit fin ex accepted customer orders and received funds in 
connection with retail commodity transactions without being registered with the CFTC as an FCM, as 
required by Section 1d(a). The Order explains that FCMs indude all persons engaged in soliciting or 
accepting orders for retail commodity transactions, or who accept money in connection with such 
transactions. However, according to the Order, Bitfinex has never been registered in any capac.:ity. 
l3itfincx therefore violated Section 1d( a) of the CE/\. 
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futures commission merchant, in violation of Sections 4(a) and 4( d) of the Act, 7 
U.S.C. §§ 6(a) and 6d)."' Id. 

However, as noted by Steptoe & Johnson, the underlying statutory language 
of the CEA does not expressly mandate coverage of exchange-based cryptocurrency 
transactions. Nor must the registration requirement extend to those transactions in 
which the exchange is not itself providing financing, but is merely acting as an agent 
in a peer-to-peer process, along with executing the trade. This is a threshold 
jurisdictional question. 

Assuming the Commission's jurisdiction, arguendo, neither the statute nor 
any published rule or interpretation support,; the Commission's requirement, as 
implied in the Order, that purchased bitcoin must be "actually delivered" to a private 
deposit wallet to which only the buyer holds the private keys. 

What statutory interpretation or proposed regulatory language support'> this 
conclusion? Where did this come from? 

The Commission has not offered any interpretative guidance prior to making 
this determination, nor engaged in any rulemaking. This is ad hoc by definition. The 
fintech industry is almost completely in the dark here. What is the actual rule of 
decision? What is "actual delivery?" We are left to guess. 

Moreover, the Commission's implied interpretation of what constitutes 
"actual delivery" with respect to an exchange-based bitcoin transaction ( delivery to 
an individual wallet on the blockchain, with the consumer alone holding private 
keys) is particularly troubling when, as here, it (1) appears to undermine asset 
security and makes it harder for consumers to hold, buy or sell bitcoin, (2) runs 
counter to the actual contractual terms of the parties, and (3) ignores technological 
context and market practice. 

Business Practice Overview. 

The Bitcoin system is a peer-to-peer network of servers ( each, a "node"), 
each running an open-source protocol that both enables the generation of new 
bitcoins according to a pre-ordained schedule and facilitates the creation of an 
immutable, ostensibly fraud-proof public registry of a 11 transactions. A transfer 
of bitcoins from a buyer to a seller is usually conducted through a Bitcoin wallet, 
which integrates with the network through a node, enabling the publication of the 
transfer transaction to the network. 

Many llitcoin exchanges offer "hos':ed" wallets that are generally considered 
safer and easier to use by consumers than "native" wallets on the blockchain. 
Exchanges can safely protect consumer's bitcoins by using a "cold storage" vault. 
am not aware of any documented theft from a cold storage system. An exchange 
and third party "multi-sig" provider typically may hold additional "keys" to an 
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account in order to perform escrow services on behalf of their customers, such as 
ensuring that a buyer who is acquiring bitcoin on margin has sufficient reserves to 
cover potential losses, and/or delivering [or accepting delivery) ofbitcoin only 
after conditions precedent x,y or z have occurred. 

A Bitcoin wallet, whether native or "hosted," is a piece of software code that 
serves two main functions: (1) generating Bitcoin addresses and assigning them to 
individual users, and (2) facilitating transactions by enabling users to send and 
receive bitcoins, and publishing the transaction to the blockchain. A Bitcoin address 
is a randomly generated string of letters and numbers that identifies a user for the 
purpose of Bitcoin transactions. In addition to providing and supporting the 
exchange of credentials needed to evidence the transfer of bitcoins in a given 
transaction, Bitcoin wallets publish these transaction records to the network, 
enabling Bitcoin miners to record "blocks" of these transactions to the blockchain, 
and publicly register the accompanying cr.ange of ownership of the transferred 
bitcoin. 

Each Ritcoin address is secured by the associated private key, which 
together arc used to verify ownership of the bitcoins associated with the public 
address. Like the Bitcoin address, the wallet generates the private key. There is 
no overarching mechanism in the Bitcoin system to indelibly associate a 
public address/private key combination with a particular person. In this regard, 
possession ofbitcoin is similar to cash or other similar bearer instruments -
ownership of bitcoin is determined based on possession of the public address/private 
key combination. Possession of the address and key arc not required to establish 
ownership in an exchange transaction, however, as the bitcoin are held in a hosted 
wallet for the benefit of the customer. 

Bitcoin ownership and Bitcoin transactions are "anonymous" only in the 
sense that there is no comprehensive public registry associating Ritcoin addresses 
to their owners. At this point, thankfully, there is no practice or regulatory 
requirement that exchanges post their customers' personal identifying information 
("PII") on the blockchain, where it could possibly be hacked. However, the Bitcoin 
address that "owns" a given bitcoin, as well as every Bitcoin address that has 
previously owned that bitcoin, is publicly viewable on the blockchain. Indeed, it is 
fairly easy to trace particular bitcoins through multiple transactions. However, to 
determine who actually owns the addresses, one must go to the private registries 
such as those maintained by exchanges. 

Bitcoin has no central administrator or repository, and no entity is vested 
with the right or ability definitively to establish ownership of a given bitcoin. An 
exchange will record the "association" of a particular customer (who is a known 
person and has been fully KYC'd) on its own ledger; this is called an "account." 
Exchanges are required by law to make and keep records of all transactions that 
take place for each customer account. 
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Exchanges do the bidding of their customers. One of the most popular 
services has been facilitating a "peer-to-peer" financing system, under which 
customers borrow extra bitcoin from one another in order to make bigger trades, 
"on margin." An exchange may be asked by a customer to act as an escrow agent for 
a given leveraged transaction, as with the peer-to-peer financing provided through 
Bitfinex. f<or example, the exchange may be instructed to require a purchaser using 
peer-to-peer financing to maintain collateral in his or her account, and/or to 
withhold delivery ofbitcoin until full payment has been made at a given price point. 

{tis also a common practice for exchanges to maintain small trading balances 
in a pooled "hot wallet," with a sub-accounting system that tracks individual 
customer balances and transactions, and to store a customer's bitcoin in secure off
line cold storage. (This was Bitfinex's practice prior to making an adjudicative 
settlement with the CFTC, and changing its wallet system.) An exchange's Terms of 
Use is a binding contract that defines wha: a consumer may ask the exchange to do 
on its be halt; including terms directing a transfer of bitcoin to the customer's hosted 
wallet upon completion ofa trade. Satisfaction of this contractual commitment 
arguably constitutes an actual delivery ofbitcoin to the customer. 

Once a transaction is finalized, the exchange publishes the transaction to the 
network, and Bitcoin miners record the address, transaction details, and the change 
of ownership on the blockchain. 

At Bitfinex, the buyer and seller each contractually agreed to execute trades 
using peer-to-peer financing and escrow terms, including express conditions 
precedent to delivery, and each appointed Bitfinex to act as their agent to enforce 
the terms of their agreement. This included a promise to "deliver" purchased coins 
to the pooled wallet managed by Bitfinex, and also the timing of actual delivery of 
bitcoin into their wallets. We believe thatthis constitutes an "actual delivery" per 
the instructions of the customer. 

Moreover, even if"actual delivery" is determined to take place only at the 
time the transaction is published on the blockchain (an hour or two later at most), 
this "two-step" settlement falls well with the "28 day" rule stated in the exception. 
Bitfinex, like all other liitcoin exchanges, presumably did in fact regularly cause each 
transaction to be recorded on the blockchain, thus satisfying the exception. Thus, it 
seems reasonable to conclude that Bitfinex was engaged in facilitating contracts of 
sale resulting "in actual delivery within 28 days or such longer periods as the 
Commission may determine by rule or regulation based upon typical commercial 
practice in cash or spot markets for the commodity involved." The CFTC staff 
disagreed with this analysis. But we don't know why. 
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The Cited Authority is lnapposite. 

The CFTC Order glides along on fairly thin ice. It relies almost entirely upon 
a single Eleventh Circuit case, CFTCv. Hunter Wise Commodities, LLC, 5 involving a 
gold bullion trading firm. CFTC v. 1/unter Wise states that, in order to be exempted 
from regulation, "actual delivery" requires the physical delivery of the entire 
quantity of the purchased commodity (gold), including that portion that was 
purchased on margin using borrowed funds. For the Hunter Wise court, given this 
factual context (trading of a physical commodity), the "actual delivery" test is easily 
resolved. The Hunter Wise decision turned on the indisputable fact that the 
exchange traded "digital" certificates only- not gold bullion: 

The District Court concluded, as a matter of fact, that lluntcr Wise had never 
taken delivery of any metals as a result of its trades had no metals to deliver 
in connection with these retail commodity transactions." Id. (internal quote 
omitted). 

No gold was ever stored in Hunter Wise' vaults,_ergo, no gold was actually 
delivered to customers. 

End of analysis. 

As shown above, it is not so simple when the "commodity" is an intangible 
asset. With respect to bitcoin, there is no underlying physical commodity to actually 
deliver. There is no place to back up the truck, nothing to unload, nothing to schlepp. 
In our view, Hunter Wise is in many ways inapposite and the Commission's reliance 
upon it results in a confused analysis and bad law. A few observations: 

First, and most fundamentally, unlike gold bullion, with bitcoin we are 
dealing with a digital "commodity" that is, in essence, itself merely a cryptographic 
"book entry" on a private exchange account, that is later recorded or "settled" on a 
distributed worldwide public ledger. An "actual delivery" arguably consists of 
making the actual book entry, either on the exchange account or on the blockchain.6 

Either should satisfy the exception. 

Second, ownership ofbitcoin is determined based on possession of'tlie public 
address/private key combination. While possession of the address and key are 

5 CF1'C v. Hunter Wise Commodities, LLl: 749 /•3d 967, 978-9(11 1" Cir. 2014) (citing Hlack's Law 

Dictionary). 

(, Along the same lines, the Hunter Wise court further distinguishes the "actual 
delivery" of ;1 commodity (think; one bar of gold bullion) v. merely "constructive delivery." As the 
justices opined: "A book entry purporting to show that delivery had been made or that a sale had 
heen covered or hedged would not suffice." Id. In the bitcoin world, itis the "book entry" iL~elfwhich 
is the commodity. 
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tantamount to ownership ofbitcoin in the wallet, consumers may, and regularly do, 
designate exchanges and other firms to manage their wallets for them, i.e., hosted 
wallets. This delegation of authority ( and use of the key) also is a powerful indicia 
of ownership. 

When using a hosted wallet, the consumer is paying the exchange a fee to 
facilitate his or her bitcoin transactions, and the exchange holds the bitcoin in an 
account for the customer's benefit. Would the CFTC argue that sending a wire for 
$100 to a consumer's bank account is not "actual delivery"? Is it only "delivered" 
when the cash is withdrawn and placed in the consumer's pocket? Of course not. 
Why apply such a rule here? 

Moreover, this is a contractual relationship. The parties understand and 
agree that transferring bitcoin to a consumer's hosted wallet at an exchange is the 
actual delivery, fully and finally accomplishing the contractual goal. This is now 
established commercial practice. 

Third, unlike the gold traders of Hunter Wise, Bitfinex and other Bitcoin 
exchanges do take "possession" ofbitcoin in their pooled wallets, which they hold 
for the benefit of the owners. 

Request for Rulemaking. 

This is all new ground. Analogies drawn from prior models of commerce do 
not necessarily work very well. 

It does not make sense to engage in ad hoc adjudicatory rulemaking or draw 
distinctions based upon archaic constructs that ignore the technological realities of 
the digital cryptocurrency marketplace, nor to ignore the parties' actual commercial 
understanding and practice. If a consumer chooses to patronize a hosted wallet 
service run by an exchange, and instructs the exchange to make delivery to that 
hosted wallet, why on earth would the CFTC make it harder - and riskier -- for 
consumers to do a trade? 

Absent a compelling legal justification, which at this point has not been 
demonstrated by the Commission, why force a consumer who wants to do margin 
trading to maintain an individual native wallet on the blockchain? Or require that 
the consumer personally maintain all cryp:ographic keys to the wallet? 

We join with Steptoe and Johnson to respectfully request a formal 
rulemaking as to what constitutes "actual delivery" in an exchange-based 
cryptocurrency transaction. We object to any interpretation that conditions "actual 
delivery" upon a customer obtaining exclusive control of all keys, and/or delivery of 
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bitcoin to a customer's individual native account on the blockchain.7 We are most 
particularly interested in a rulemaking process for determining what constitutes 
"actual delivery" of bitcoin in the context of an exchange that (1) offers secure 
custodial wallets, (2) utilizes a multi-sig security system that facilitates escrow 
capabilities, and (3) would continue to use an offHne "cold" wallet of pooled 
customer funds, that has proven the most effective means to safeguard these assets. 

I look forward to a very exciting dialog! 

Thank you, 

Most truly yours, 

George Frost, Esq. 

7 As Steptoe stated at page 4 of its Petition for Rulcmaking, to do so "would (1) arbitrarily 
elevate the status of the control of private keys above the contractual agreements between parties to 
a transaction, which would proscriptively define and undermine the proper current functioning of 
the cryptocurrency market and blockchain modality; (2) raise significant policy issues affecting the 
use and development of blockchain and cryptocurrrncics; and (3) potentially stifle innovation by 
placing artificial restraints nn commerce that are contrary to the development and efficiency of 
cryptocurrency and other markets, which also rely on transacting without blockchain transfers. 
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Steptoe & Johnson LLP 
1330 Connecticut Avenue_ NW 
Washington, DC 20036 

Dear Mr. Green: 

This is to acknowledge receipt of the petition for rulemaking that you submitted 
regarding requirements of ''actual delivery'· and transfer of ownership under the 
Commodity Exchange Act in the context of cryptocLmcncy markets utilizing blockchain 
for executing tnmsactions. The petition has been referred to the Commission for such 
action as the Commission deems appropriate. 

I will notify you of any uction taken by the Commission on this petition. 

Sincerely yours, 

Christopher J. Kirkpatrick 
Secretary of the Commission 

U 20170142800A 
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Mr. Chris Kirkpatrick 
Secretary of the Commission 
Commodity futures Trading Commission 
Three l ,afaycttc Centre 
I l 5521'1 Street. NW 
Washington. DC 20581 

Steptoe 

July 1. 2016 

Re: Petition for Rulemaking Concerning the Requirements of'·Actual Dclivcrv"" and 
the Transfer ofOv.'nership under the Commoditv Exchange Act in the Context of 
Cryptocurrencv Markets Utilizinu B!ockchain for Executing Transactions 

Dear Mr. Kirkpatrick: 

Steptoe & Johnson LLP respectfully petitions the Commodity Futures Trading Commission 
("'CFTC'' or ··commission'·) under CFTC Regulation 13.2 to undertake a rulemaking. following 
an opportunity for public notice and comment that sets forth the requirements for effectuating a 
transfer of an mvnership interest in a commodity under the Commodity Exchange Act ('"CEA"') 
in the context of cryptocurrcncy markets utilizing blockchain for executing transactions. As part 
of such rulcmaking, the Commission is requested to promulgate the elements that arc necessary 
to satisfy the requirements of--actual delivery·• under CEA§ 2(c)(2)(D)(ii)(lll) as applied to 
leveraged or financed retail cryptocurrency transactions. We believe this is v,1arranted bemuse 
the Commission has not articulated these elements with respect to the newly developing 
cryptocurrency and blockchain marketplaces, which may have unique attributes that would 
suggest a different approach relative to the more traditional markets under the Commission's 
jurisdiction. Absent a definitive Commission statement identif)'ing the essential clements, 
market participants must attempt to discern \\.·hut is lawful and w-'hat is problematic through 
assessments of enforcement orders. which arc focused on a single entity at a time and may or 
may not be instructive. 

The transfer of an ownership interest in a commodity is an essential concept that the Commission 
has yet to publicly consider in the context of the blockchain environment. The lack of regulatory 
clarity in this area not only impedes the ability to interpret statutory provisions such as CEA § 
2( c )(2)(D)(ii)(III). but is also harmful to the further development of cryptocunency markets and 
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blockchain modalities in generaL which arc in the nascent stages of growth and would benefit 
from legal certainty to flourish, 

For the reasons set forth in this Petition, ,ve request that the Commission undc11ake a rulcmaking 
that provides the requirements for effectuating the transfer of an ownership interest with respect 
to blockchain transactions and cryptocurrency markets, as well as the elements of··actual 
delivery" under CEJ\ § 2(c)(2)(ll)(ii)(lll). 

I. Relevant Provisions 

The Commission's regulations do not currently address the requirements for transferring an 
ownership interest in a commodity utilizing the blockchain to execute transactions. This Petition 
requests that the Commission undertake a rulemaking to determine such requirements and 
provide market participants ,vith needed legal certainty. 

With regard to certain cryptocurrcncy transactions, CEA~ 2(c)(2)(D)(ii)(II1) can be read to 
provide that retail commodity transactions within the terms and intent of such provision are 
required to be traded on a Commission-regulated exchange, unless the transaction falls within 
one of the stated exceptions. 1 CEA~ 2(c)(2)(D)(ii)(III)(aa) provides an exception for 
transactions that result in ·'actual delivery·· of a commodity within 28 days: 

(D) Retail commodity tninsactions 
(i) Applicability. - Except as provided in clause (ii), this 

subparagraph shall apply to any agreement, contract, or transaction 
in any commodity that is-

(1) entered into with, or offered to (even if not entered into 
\Vith), a person that is not an eligible contract participant or eligible 
commercial entity; and 

(II) entered into, or offered (even if not entered into), on a 
leveraged or margined basis, or financed by the offeror, the 
connterparty, or a person acting in conce11 with the offeror or 
counterparty on a similar basis. 

(ii) Exceptions. - This subparagraph shall not apply to-

* * * 

(Ill) a contract of' sale that 
(aa) results in actual delivery within 28 days or 

such other longer period as the Co111111i.'lsiou may determine by 
mle or regulation based upon the typical commercial practice in 
cash or spot markets.for the commodity invo/vedl.J lErnphasis 
added.] 

1 The Commission has declared digital currencies to be a ''commodity'' within the meaning of the CEA. See In the 
Maller of Coi1?flip, Inc., d/b/a Derimhit, and Francisco Rfonla11, Before the CFTC No. 15-29, Sept. 17, 2015. 
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In order to determine vihcthcr certain digital currency transactions that arc subject to CEA 9 
2(c)(2)(D)(ii)(III) fall within one of the stated exceptions, regulatory clarity regarding the 
elements that satisfy the requirement of"'actual deliYery"' as applied to such transactions is 
needed. Given the novelty of both the cryptocurrcncy market and the use ofblockchain 
technology, engaging the public through a notice-and-comment rulemaking process would help 
to inform the Commission about the relevant considerations in developing the elements of 
"actual delivery" and the potential unintended consequences in rendering such an articulation. 

II. Nature of Interest 

Steptoe & Johnson has been involved with numerous clients and others in various aspects of the 
development of cryptocurrcncy markets and blockchain modality and files this petition in a 
representative capacity. Steptoe & Johnson believes a CTTC rulemaking is needed to address 
the important policy issues identified in this Petition in an open and comprehensive manner. 

Ill. Supporting Arguments 

The Commission should undertake a rulemaking as requested in this Petition in order to ( l) 
clarify the current legal uncertainty with respect to the transl'er of ownership and control in 
cryptocurrcncy and blockchain transactions; and (2) ensure fair competition among market 
participants. 

The Commission's order entered June 2, 2016-in In the Mu{{er of"BFXNA INC. d/h/a 
Bitfinex, Docket 16-19 ('"Bitfinex Ordcr'·)-is the Commission's first construction of the term 
··actual delivery'" applied in the context of digital currency transactions. In the Bitfinex Order, 
the Commission found that Bitfincx, a I long Kong based online platform for exchanging and 
trading cryptocurrcncics, violated certain CEA provisions by engaging in retail-financed 
commodity transactions in bitcoin that did not result in ·'actual delivery'' under CEA § 
2(c)(2)(D)(ii)(lII)(aa) to customers v-,rho traded on Bitfinex·s platform and by failing to 
appropriately register with the Commission. 2 Specifically, the Commission found that the 
margin transactions were within the scope of the Retail Commodity Transactions provision 
because the transfer of cryptocurrency from one person's account to another's did not satisfy the 
requirement of '·actual delivery'' to exclude the transactions from the jurisdictional reach of the 
CEA 

While the Bitfinex Order appears to have introduced new elements for assessing actual delivery, 
the legal discussion did not provide the public with su1Ticient notice of the standards for 
compliance with the "actual delivery'" exception or a sufficiently clear roadmap for applying 
such standards to transactions in the bitcoin environment. Rather, the Bitfinex Order generated 
legal uncertainty within the eryptocun-ency market as to the clements of"actual delivery'· and 
raised broader questions regarding the transfer of mvnership of a commodity in the blockchain 
context. The uncertainties generated by the Bitfinex Order highlight the imperative need for the 
Commission to undertake comprehensive policymaking with respect to these questions through a 

1 See In the Maller r!f' BF\1VA !NC. dlb/11 Bit/inex, Docket 16-19. 
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transparent rulemaking process. rather than 011 a piecemeal basis through discrete enforcement 
actions. 

Clar(lic11tio11 c!f'Legal Uncertainty 

The legal significance of the facts highlighted in the Bitfinex Order is unclear. and the legal 
discussion in the order does not provide the public v-iith a roadmap in terms of compliance \Vith 
CEA§ 2(c)(2)(D)(ii)(III)(aa). In the l3itfincx Order, the Commission noted that the customers' 
··bitcoins were held in an omnibus settlement wallet owned and controlled by Bitfinex, and to 
which Bitfinex held the private keys needed to access the wallet."3 The Commission also stated 
that '"I3itfinex·s accounting for individual customer interests in the bitcoin held in the omnibus 
settlement wallet in its O\Vn database was insullicient to constitute ·actual delivery."' •1 

The Bitfinex Order could be read to suggest that satisfying the requirement of "actual delivery'" 
in some \vay requires that the cryptocurre11cy must be delivered to a deposit v..-allet for which the 
recipient controls the private keys. The statutory terms do not support such a requirement 
hmvever, und making control of private keys a prerequisite to having ownership and control of a 
cryptoeurrency would be artificial and harmful to these markets because private keys have no 
innate legal significance with regard to the transfer. control, and possession of cryptocurrency on 
the hlockchain. There is no attribute of the blockchain itself that defines how a private key may 
be used in order to authorize and effectuate a transaction. Rather, private keys are a modality to 
effectuate the parties' contractual agreements when they choose to transfer property via the 
blockchain, and the significance or lack of significance of private keys and personal addresses is 
determined entirely by the transacting parties. With respect to Hitfincx's customers, it appears 
that agreements bet\veen parties \Vere clear that, \vhen currency transferred from one customer 
account to another customer's account, the recipient received O\Vnership of the currency. 
In brief~ because private keys have 110 independent hearing on ownership, there is no legal 
foundation for making private keys a condition of actual delivery. To do so would (I) arbitrarily 
elevate the status of the control of private keys above the contractual agreements bel\veen parties 
to a trnnsaction. which would proscriptivcly define and undermine the proper current functioning 
of the cryptocurrency murket and blockchain modality: (2) raise significant policy issues 
affecting the use and development ofblockchain and cryptocurrencies; and (3) potentially stifle 
innovation by placing artificial restraints on commerce that arc contrary to the development and 
efficiency of cryptocurrency and other markets, which also rely on transacting without 
hlockchain transfers. It bears noting that the resolution of these issues can hear as much on 
prerequisites for ownership and control of cryptocurrency in spot transactions as in margin 
transactions. 

The Commission should carefully consider and define the elements in the blockchain system that 
are necessary to satisfy the "actual delivery" requirement under the CEA. Such consideration 
would best be conducted through a comprehensive rulcmaking in \Vhich the Commission 
determines the elements necessary to constitute ·'actual delivery" and transfer of an mvnership 

1 
Id at 6. 

~ Id 
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interest based on the benefit of public feedback on the merits of different approaches and any 
potential unintended consequences. 

Fair Competilion 

Undertaking a notice-and-comment rulcrnaking process would counter the potentially anti
competitive nature of providing regulatory guidance on a piecemeal basis to certain market 
participants through discrete enforcement actions and non-public approvals by the Commission 
or its staff. A ru!cmaking process, accordingly, would assist the Commission in endeavoring ''to 
take the least anti-competitive means of achieving the objectives of the [CEA], as well the 
policies and purposes of the [CEA r' in accordance with its responsibilities under CEA § 15. 

Without being informed of the standards that must be met, market participants that have not 
received private guidance from Commission staff may be placed at a competitive disadvantage 
as compared to other participants that have received regulatory acceptance of their transactional 
protocols. Clear notice to all participants and competitors of the elements relating to the transfer 
of property-whether by blockchain or within a deposit wallet-that will constitute ··actual 
delivery" will provide the basis for every participant to know the standards fOr compliance with 
the requirement and, therefore, for fair competition. 

In order to ensure that all market participants understand their compliance obligations under the 
law_ including the standards for compliance v-,:ith the '"actual delivery" exception, and to enable 
all market participants to compete with each other on a fair footing in terms of their 
understanding of applicable laws, the Commission should undc11akc a public rulcmaking that 
benefits from the views of various stakeholders in the cryptocurrency and blockchain 
communities. 

Steptoe & Johnson respectfully petitions the Commission to issue a rulemaking concerning the 
transfer of an ownership interest in a commodity and ·'actual delivery" under the CEA in the 
context of cryptocurrcncy and blockchain transactions_ as described above. 

Sincerely. 

Michael Dunn 

cc: The Honorable Timothy Massad, Chairman 
The Honorable Sharon Bowen, Commissioner 
The l lonorable .I. Christopher Giancarlo, Commissioner 

Micah Green 
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July I. 2016 

Re: Petition for Rulemaking Concerning; the Requirements of"Aclual Dclivcrv" and 
the Transfer of Ownership under the Commodity Exchange J\ct in the Context of 
Cryptocurrencv Markets Utilizing Blockchain for Executing Transactions 

Dear Mr. Kirkpatrick: 

Steptoe & Johnson LLP respectfully petitions the Commodity Futures Trading Commission 
("CFTC" or "Commission") under CFTC Regulation 13.2 to undertake a rulemaking, following 
an opportunity for public notice and comment, that sets forth the requirements for effectuating a 
transfC'r oLm ownership interest in a commodity under the Commodity Exchange Act ("CEA") 
in the context of cryptocurrcncy markets utilizing block.chain for executing transactions. As part 
of such rulemaking, the Commission is requested to promulgate the clements that are necessary 
to satisfy the requirements of"actual dcliYcry" under CEA§ 2(c)(2)(D)(ii){IIT) as applied to 
leveraged or financed retail cryptocurrcncy transactions. We believe this is warranted because 
the Commission has not articulated these elements with respect to the nevvly developing 
cryptocurrcncy and blockchain marketplaces, which may have unique attributes that would 
suggest a different approach relative to the more traditional markets under the Commission's 
jurisdiction. Absent a definitive Commission statement identifying the essential clements, 
market participants must attempt to discern what is lawful and what is problematic through 
assessments of enforcement orders, which arc focused on a single entity al a lime and may or 
may not be instruclive. 

The transfer of an ownership interest in a commodity is an essential concept that the Commission 
has yet to publicly consider in the context of the blockcbain environment. The lack of regulatory 
clarity in this area not only impedes the ability to interpret stntutory provisions such as CEA§ 
2( c)(2)(D){ii){ll1), but is also harmful to the further development of cryptocurrcncy markets and 
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blockchain modalities in general, which are in the nascent stages of growth and ,vould benefit 
from legal certainty lo flourish. 

For the reasons set fo11h in this Petition, we request that the Commission undertake a ru!emaking 
that provides the requirements for effectuating the transfer or an ownership interest with respect 
to blockchain transactions and cryptocurrem:y markc!s, as well ns the elements of ''actual 
delivery" unde, CEA § 2(c)(2)(D)(ii)(lll). 

]. Relevant Provisions 

The Commission's regulations do not currently address the requirements for transferring an 
ownership interest in a commodity utilizing the blockchain to execute transactions. This Petition 
requests thnl the Commission undertake a rulemaking to determine such requirements and 
provide market participants vvith needed legal certainty. 

With regard to certain eryptocurrcncy transactions, CEA§ 2(c)(2)(D)(ii)(lll) can be read to 
provide that retail commodity transactions within the terms and intent of such provision arc 
required to be traded on a Commission-regulated exchange, unless the transaction falls within 
one or the slated exccptions. 1 CEA § 2(c)(2)(D)(ii)(Ill)(aa) provides an exception for 
transactions that result in "actual delivery'· ofa commodity within 28 days: 

(D) Retail commodity transactions 
(i) Applicahili(y. - Except as provided in clause (ii), this 

subparagraph shall apply to any agreement, contrac!, or transaction 
in any commodity that is··· 

(I) entered into with, or offered to (even if not entered into 
with), a person that is not an eligible contract participant or eligible 
commercial entity; and 

(II) entered into, or offered (even if not entered into), on a 
leveraged or margined basis, or financed by the offeror, the 
counterparty, or a person acting in conce11 with the offeror or 
eountcrpmty on a similar basis. 

(ii) Exceptions. - This subparagraph shall not apply to 

(111) a contract of sale lhat-
(aa) results ill actual de/ive1J1 withill 28 days or 

such other longer period t1s the C0111111issio11 may determine by 
l'llle OJ' reg11/atio11 based upon the typical commercial pmctice iu 
cash or spot marketsfol' the commodi~J' iuvolvedl.J l Emphasis 
adcled.J 

1 Tlw Commission has dedmcd digital currencies to be a "commodity" within the meaning of the CEA . . ':,ee /11 //w 
!I-faller u/ Cui11fl.ip, Inc., il/h/a Derivahit, am! /<h111c:i.1·uJ Rionl,111, Before the CFTC, No. 15-29, Sept. I 7, 2015. 
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In order to determine whether certain digital currency transactions that are subject to CEA§ 
2(c)(2)(D)(ii)(fII) fall within one of the stated exceptions, regulatory clarity regarding the 
clements that satisfy the requirement of "actual delivery" as npplicd to such trnnsactions is 
needed. Given the novelty of both the cryptocurrcncy market and the use ofblockchain 
technology, engnging the public through n notice-und-commcnt rulemaking process would help 
to inform the Commission about the relevant considerations in developing the elements of 
"actual delivery" and the potential unintended consequences in rendering such an articulation. 

II. Nature of Interest 

Steptoe & Johnson has been involved with numerous clie11ts and others in vnrious nspccts of the 
development of cryptocurrency markets and blockchnin modality and files this petition in a 
representative capacity. Stt!ptoe & Johnson believes a C'fTC rulemaking is needed to address 
the impmiant policy issues identified in this Petition in an open and comprehern,ive manner. 

III. Suppo1·ting Aq~umcnts 

The Commission should undertake a rulernaking as requested in this Petition in order to (1) 
clarify the cunent legal uncertainty with respect to the transfer of ownership and control in 
cryptocurrency and block.chain transactions; and (2) ensure fair competition among market 
participants. 

The Commission's order entered June 2, 2016-in In the Matler ofBFXl'lA INC. d/b/a 
Bi~finex, Docket 16-19 ("I3itfinex Ordcr")-is the Commission's first construction of the term 
"actual delivery" applied in the context of digital currency transactions. In the 13itlinex Order, 
the Commission found that Bit11.ncx, a Hong Kong based online platform for exchanging and 
trading cryptocurrencics, violated certain CEA provisions by engaging in retail-financed 
commodity transactions in bitcoin that did not result in "actual delivery" under CEA§ 
2(c)(2)(D)(ii)(HJ)(aa) to customers who traded on Bitfinex's platform and by failing to 
appropriately-register with the Commission.2 Specifically, the Commission found that the 
margin transactions were within the scope of the Retail Commodity Transactions provision 
because the transfer of cryptocurrency from one person's account to another's did not satisfy the 
requirement of "actual delivery" to exclude the transactions from the jurisdictional reach of the 
CEA 

While the Ilit!inex Order appears to have introduced new clements for assessing actual delivery, 
the legal discussion did not provide the public with su11icient notice of the slc.1.ndards for 
compliance with the "actual delivery" exception or a sufficiently clear roadmap for applying 
such standards to transactions in the bitcoin environment. Rather, the Bitfincx Order generated 
legal uncertainty within the cryptocurrency market as to the clements of "actual delivery" and 
raised broader questions regarding the transfer of ownership of a commodity in the blockchain 
context. The uncertainties generated by the Bit:finex Order highlight the imperative need for the 
Commission to undertake comprehensive policymaking \Vith respect to these questions through a 

2 See !11 tire Muller 1!f"BP.XNA INC dlb/a Bi{linex, Docket 16-19. 
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lransparenl ru!emaking process, rather th<m on [I piecemeal bsis through discrete enforcement 
actions. 

('lar(firntion (!f J,egal Uncertai11ty 

The legal significance of the facts highlighted in the Bitfincx Order is unclear. and the legal 
discussion in the order does not provide the public with a roadmap in terms or compliance with 
CEA S 2(c)(2)(D)(ii)(III)(aa). In the Bitlinex Order, the Commissio11 note(\ tl1at the customers' 
"bi[coins were held in an omnibus settlement v-mllct owned and conlrol!cd by Ditfincx, and to 
which Bitfincx held the private keys needed to access the wallel."3 The Commission also stated 
that "Bitfincx's accounting for individual customer interests in the bitcoin held in the omnibus 
settlement wallet in its own database was insufficient to constitute 'actual delivery."' 4 

The Bitfinex Order could be read to suggesl lhat satisJ)'ing the requirement of"actual delivery" 
in some way requires that the cryptocurrency must he delivered to a deposit wallet for which the 
recipient controls the private keys. The statutory terms do not support such a requirement, 
however, and making control of private keys a prerequisilc to having ownership and control ofa 
uyplocurrency \Vlmld be artificial and hannCul to these markets because private keys have no 
innate legal significance with regard to the transfer, control, and possession nfcryptocurrency on 
the blockchain. There is nu attribute ofth1.: hlockchain ilsclrthat def"ines how a private key may 
be used in order to authorize and effectuate a transaction. Rather, private keys HrL~ a modality to 
effectuate the parties' contractual agreements when they choose to transfer property via the 
blockchain, and the significance or lack of significance of private keys and personal addresses is 
determined cnlirdy by the transucling parlies. With respect to BitJinex's customers, il appears 
that agreements between parties were clear that, when currency transferred from one customer 
account to another customer's account, the recipient received ownership of lhe currency. 
In brief, because private keys have no independent bearing on ownership, there is no legal 
foundation for making private keys a condition or aclual delivery. To do so would ( 1) arbitrarily 
elevate the status o[the control of private keys above the contractual agreements between parties 
to a trnnsaction, which would proscriptively define and undermine the proper current functioning 
of'thc cryptocurrency market and blockchain modality; (2) raise significant policy issues 
afTecling the use and development ofblockchain and cryptocurrencics; and (3) potentially sti!le 
innovation by placing artificial restraints on commerce that arc contrary to the development and 
efficiency of cryptocurrency and other markets, which also rely on transacting without 
blockchain transfers. It bears noting that the resolution of these issues can bear as much on 
prerequisites for ownership and control of cryplocurrcncy in spot transactions as in nrnrgin 
transactions. 

The Comrnission should carefully consider and define the elements in the blockchain system that 
arc necessary to satisfy the "actual delivery" requirement under the CEA. Such consideration 
would besl be conducted through a comprehensive ru!emaking in which the Commission 
determines the elements necessary to constitute "actual delivery" and transfer ofan ownership 

1 1rla!6. 

,1 Id 
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interest based on the benefit of public feedback on the merits of different approaches and any 
potential unintended consequences. 

Fair CompC:'(itio11 

Undertaking a notice-and-comment rulemaking process would counter the potentic11ly anti
competitive nature of providing regulatory guidance on a piecemeal basis to certain market 
participants through discrete enforcement actions nnd non-public approvals by the Commission 
or its staff. A rnlemaking process, accordingly, would assist the Commission in endeavoring "to 
take the least cmti-cornpetitive means or achieving the objectives of the [CEA], as well the 
policies and purposes of the [ CEA l" in accordance with its responsibilities under CEA § 15. 

Without being informed of the standards that must be met, market participants that have not 
received private guidance from Commission staff may be placed at a competitive disadvnntagc 
as compared to other participants that have received regulatory acceptance of their transactional 
protocols. Clear notice to all participants and competitors of the elements relating to the lransl'er 
ofpropcrty-whcthcr by bloekchain or within a deposit wallct-·that will constitute '·actual 
delivery" will provide the bc1sis for every participant lo know the standard.s for compliance with 
the requirement and, therefore, for fair competition 

In order to en.sure that all market participants understand their compliance obligations under the 
law, including the standards for compliance with the '·nctual delivery" exception, and to enable 
all market participants to compete with each other on a fair footing in terms oftheir 
underslamling of applicable laws, the Commis.sion should undertake a public ru!cmaking that 
benefits from the views of various stakeho!den; in the cryptocurrcncy and blockchain 
communities. 

* * * 

Steptoe & Johnson respectfully petitions the Commission to is.sue a rulemaking concerning the 
transfer ofan ownership interest in a commodity and "actual delivery" under the CEA in the 
context oCcryplocurrency and blockchain transactions, as dcscribccl above. 

Sincerely_, 

Michael Dunn 

cc: The Honorable Timothy Massac!, Chairman 
The Honorable Sharon Bowen, Commissioner 
The IIonorablc .I. Christopher Giancnrlo, Commissioner 

;:tjx___ 
Micah Green 
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June 29, 2010 

Re: Petition for Rulemaking to Amend CFTC Regulation 4.5 

Dear Mr. Stawick: 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulation 4.5, which provides an 
exclusion from the definition of the term ''commodity pool operator'' for otherwise 
regulated persons operating certain qualifying entities. Prior to 2003, persons claiming 
this exclusion had to file a notice of eligibility pursuant to CFTC Regulation 4.5(c) and 
represent, in part, that the person will operate the qualifying entity such that it (1) will not 
be, and has not been, marketing participations to the public as or in a commodity pool 
or otherwise as or in a vehicle for trading in the commodity futures or commodity options 
markets; and (2) will use commodity futures or commodity options contracts solely for 
bona fide hedging purposes and, with respect to positions held for non-bona fide 
hedging purposes positions the aggregate initial margin and premiums required to 
establish such positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits and unrealized 
losses on any such contracts it has entered into. 

For the reasons set forth below, we request that the CFTC amend 
Regulation 4.5(c) to restore operating restrictions that are substantially similar to those 
in effect prior to 2003. The information required by CFTC Regulation 13.2 follows: 

I. Text of Proposed Rule Amendments [additions are underlined/ 

Part 4- COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

4.5 Exclusion from the definition of the term "commodity pool operator." 

300 S. Riverside Plaza Swte 1800 Chicago, /1111101s 60606 312. 781.1300 800.621.35 70 312. 781 1467 fax www.nfa.futures.org 
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(c) 

••• 
(2) The notice of eligibility must contain representations that such person will operate 
the qualifying entity specified therein in a manner such that the qualifying entity: 

ill Will use commodity futures or commodity options contracts solely for bona 
fide hedging purposes within the meaning and intent of§ 1.3(z)(1 ); Provided, 
however, That in addition, with respect to positions in commodity futures or 
commodity option contracts that may be held by a qualifying entity only which 
do not come within the meaning and intent of§ 1.3(z)(1 ), a qualifying entity 
may represent that the aggregate initial margin and premiums required to 
establish such positions will not exceed five percent of the liquidation value of 
the qualifying entity's portfolio, after taking into account unrealized profits and 
unrealized losses on any such contracts it has entered into; And, Provided 
further, That in the case of an option that is in-the-money at the time of 
purchase, the in-the-money amount as defined in § 190.01 (x) may be 
excluded in computing such 5 percent; 

@ Will not be, and has not been, marketing participations to the public as or in a 
commodity pool or otherwise as or in a vehicle for trading in (or otherwise 
seeking investment exposure to) the commodity futures or commodity options 
markets; 

(ili) Will disclose in writing to each participant, whether existing or prospective, 
that the qualifying entity is operated by a person who has claimed an 
exclusion from the definition of the term "commodity pool operator" under the 
Act and, therefore, who is not subject to registration or regulation as a pool 
operator under the Act; Provided, that such disclosure is made in accordance 
with the requirements of any other federal or state regulatory authority to 
which the qualifying entity is subject; and 

(ii~) Will submit to such special calls as the Commission may make to require the 
qualifying entity to demonstrate compliance with the provision of this § 4.5(c); 
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Provided, however, That the making of such representations shall not be 
deemed a substitute for compliance with any criteria applicable to commodity 
futures or commodity options trading established by any regulator to which 
such person or qualifying entity is subject. 

II. Nature of NFA 's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. One of NFA's primary purposes is to ensure the 
protection of customers participating in the commodity futures markets. NFA is 
interested in ensuring that entities that engage in more than a de minimis amount of 
futures trading and that are offered to retail customers or are marketed to retail 
customers as a commodity pool or otherwise as or in a vehicle for trading in (or 
otherwise seeking investment exposure to) the commodity futures or commodity options 
markets are subject to the appropriate regulatory requirements and oversight by 
regulatory bodies with primary expertise in commodity futures. NFA believes that 
requiring persons that market commodity funds to the retail public and whose funds 
engage in more than a de minimis amount of futures trading or investment to be 
registered as commodity pool operators ("CPOs") furthers that goal. 

Ill. Supporting Arguments 

CFTC Regulation 4.5 currently makes available to eligible persons an 
exclusion from the definition of CPO with respect to the operation of certain qualifying 
entities (e.g. registered investment companies) that would otherwise constitute 
commodity pools but that are already subject to extensive federal and/or state operating 
requirements. Prior to 2003, eligible persons claiming this exclusion were required to 
represent that commodity futures and option contracts were used solely for bona fide 
hedging purposes, and that for positions in commodity futures and option contracts that 
were not used for bona fide hedging purposes, the aggregate initial margin and 
premiums do not exceed 5% of the liquidating value of the qualifying entity's portfolio 
after taking into account unrealized profits and losses. In addition, eligible persons were 
required to represent that the qualifying entity will not be, and has not been, marketing 
participations to the public as or in a commodity pool or otherwise as or in a vehicle for 
trading in the commodity futures or commodity options markets. 
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In March 2003, the Commission proposed amendments to Regulation 4.5 
to eliminate the limitation on non-hedge trading. At the same time, the Commission 
proposed formally adopting CFTC Regulation 4.13(a)(4) to provide an additional 
exemption from CPO registration based solely on a pool participant's purported 
sophistication, without any requirement that the pool operator must be subject to 
another regulatory scheme and without any restriction whatsoever on the purpose and 
scope of the pool's commodity interest trading. The Commission further stated that 
"since the eligible persons and qualifying entities of Rule 4.5 are, as stated in the title of 
the rule, 'otherwise regulated,' the Commission believes that, like the unregulated CPOs 
for whom it is proposing relief below, these persons and entities may not need to be 
subject to any commodity interest trading criteria to qualify for relief under Rule 4.5."1 

At this time, the Commission also stated its view that Regulation 4.5's "no
marketing" restriction should remain in place. The Commission noted that eligible 
persons should remain prohibited from marketing a qualifying entity as a commodity 
pool or otherwise as a vehicle to trade commodity interests and indicated that this 
restriction was necessary because members of the retail public may participate in the 
trading vehicles subject to a Regulation 4.5 exclusion. The Commission nonetheless 
requested comment on the merits of maintaining this marketing prohibition. 2 

By letter dated May 1, 2003 to the CFTC, NFA supported 
maintaining Regulation 4.5's "no marketing" restriction. In particular, NFA stated 
that "current and proposed Rule 4.5 both provide that the exclusion is not 
available if the vehicles are marketed as commodity pools. Since Rule 4.5 is an 
exclusion rather than an exemption, the anti-fraud provisions of Section 4(o) of 
the CEA do not apply. Investments in these vehicles can be - and often are -
sold to unsophisticated customers. While the sale of these investment vehicles 
is subject to the anti-fraud provisions in other statutes, unsophisticated 
customers should also have the benefit of Section 4(o) if the investment is 
marketed as a commodity pool. Therefore, we agree that the exclusion should 
not be available if the vehicles are marketed as commodity pools." NFA felt that 

1 See 68 Fed. Reg. 12622, 12626 (March 17, 2003). 

2 See !Q. 
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with this "no-marketing" restriction in place, it made sense to eliminate the 
limitation on non-hedge commodity trading due to certain concerns regarding 
margin levels expressed at that time. 

In August 2003, after receiving comments that supported eliminating both 
the limitation on non-hedge commodity trading and the prohibition on marketing these 
qualifying entities, the Commission adopted amendments to Regulation 4.5 to eliminate 
both these provisions. In doing so, the Commission stated that "one commenter agreed 
with the proposed retention of the 'no marketing' criterion (and with the Commission's 
rationale therefore) but several commenters disagreed with it. The Commission noted, 
in part, that these commenters claimed that, in the absence of any trading restriction, 
the "otherwise regulated nature" of the qualifying entities specified in Regulation 4.5 
would provide adequate customer protection.3 

Recently, NFA has become aware of at least three entities filing for 
exclusions under Regulation 4.5 with respect to certain qualifying entities (i.e. registered 
investment companies) that they operate. These mutual funds are marketed to 
customers, including retail investors, as commodity futures investments and are 
indirectly invested substantially in derivatives and futures products. In fact, although 
these funds are structured differently than public commodity pools and conduct the 
futures trading through a subsidiary for tax and mutual fund regulatory purposes, their 
aim is the same-targeting retail investors with in some cases minimum investment 
amounts of as little as $1,000 who want exposure to actively managed futures 
strategies. 

Customers may use an electronic brokerage account to trade one of these 
mutual funds, which are sold by broker/dealers on internet platforms in which retail 
investors, without regard to their expertise and qualification, only need to point and click 
to either buy or redeem shares in a fund that offers exposure to an actively managed 
futures product. NFA staff has reviewed the prospectuses and promotional material 

3 See 68 Fed. Reg. 47221, 47223 (August 8, 2003). 
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prepared for these funds. 4 One fund's prospectus indicates that it pursues its 
investment strategy by mainly investing in a combination of exchange traded futures 
and options contracts, forward contracts, swaps, and other over the counter derivatives 
and fixed income securities, often referred to as a "managed futures strategy."5 

This fund's promotional material indicates that the fund's inception date 
was December 31, 2009, and the fund has a minimum investment amount of $2,500 
(subsequent investments of $500) and offers two share classes, A and C. Class A has 
a maximum sales charge of 5.75% and a net expense ratio of 2.20% and Class C has 
no sales charge but a net expense ratio of 2.95%.6 The fund's promotional material 
also states that the fund is "A Pioneering Managed Futures Investment" that is 
accessible, comprehensive, innovative, and has proven management.7 The material 
also specifically notes that the fund has a "lower cost structure than most retail 
managed futures funds" and is "the first mutual fund to generate managed futures 
returns through net-long, actively managed CTAs." The fund's assets are traded 
pursuant to five managed futures trading programs. 

4 See Frontier Fund-http://mutuafhedge.com/default.aspx; AQR Fund-http:f/www.aqrfunds.com/ 
Our _Funds/Individual/Fund ID_ 12/Overview/Managed_F utures_ Strategy_Fund. fs; and High bridge Fund
https://www.jpmorganfunds.com/cm/Satellite?pagename=jpmNanityWrapper&UserFriendlyURL=fundove 
rview&cusip=48121 A696 

5 A second fund's prospectus states that in order to pursue its investment objective, the fund invests in 
futures contracts and futures-related instruments including, but not limited to, equity index futures, 
currency forwards, commodity futures, swaps on commodity futures, fixed income futures, bond futures 
and swaps on bond futures (collectively, the Instruments) either by investing directly in those Instruments, 
or indirectly by investing in a subsidiary that invests in those Instruments. The third fund's prospectus 
states that the fund seeks to achieve its objective by investing in a diversified portfolio of commodity
linked derivatives and fixed income securities. The prospectus additionally states that the fund invests in 
commodity-linked derivative instruments, such as commodity-linked notes, swap agreements, commodity 
options, futures and options on futures that provide exposure to the investment returns of the 
commodities markets without investing directly in physical commodities. 

5 The other two funds also commenced in January 2010 and these also have various share classes with 
minimum investment amounts ranging from $5,000 to $1 million and $1,000 to $1 million, respectively. 

7 A second fund's Fact Sheet makes similar statements and indicates that "The Fund delivers an active 
long/short Managed Futures strategy in a mutual fund vehicle." The fund's investment objective states 
the fund "seeks to generate positive absolute returns." 
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with this "no-marketing" restriction in place, it made sense to eliminate the 
limitation on non-hedge commodity trading due to certain concerns regarding 
margin levels expressed at that time. 

In August 2003, after receiving comments that supported eliminating both 
the limitation on non-hedge commodity trading and the prohibition on marketing these 
qualifying entities, the Commission adopted amendments to Regulation 4.5 to eliminate 
both these provisions. In doing so, the Commission stated that "one commenter agreed 
with the proposed retention of the 'no marketing' criterion (and with the Commission's 
rationale therefore) but several cammenters disagreed with it. The Commission noted, 
in part, that these commenters claimed that, in the absence of any trading restriction, 
the "otherwise regulated nature" of the qualifying entities specified in Regulation 4.5 
would provide adequate customer protectian.3 

Recently, NFA has became aware of at least three entities filing for 
exclusions under Regulation 4.5 with respect to certain qualifying entities (i.e. registered 
investment companies) that they operate. These mutual funds are marketed to 
customers, including retail investors, as commodity futures investments and are 
indirectly invested substantially in derivatives and futures products. In fact, although 
these funds are structured differently than public commodity pools and conduct the 
futures trading through a subsidiary for tax and mutual fund regulatory purposes, their 
aim is the same-targeting retail investors with in some cases minimum investment 
amounts of as little as $1,000 who want exposure to actively managed futures 
strategies. 

Customers may use an electronic brokerage account to trade one of these 
mutual funds, which are sold by broker/dealers on internet platforms in which retail 
investors, without regard to their expertise and qualification, only need to point and click 
to either buy or redeem shares in a fund that offers exposure to an actively managed 
futures product. NFA staff has reviewed the prospectuses and promotional material 

3 See 58 Fed. Reg. 47221, 47223 (August 8, 2003). 
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prepared for these funds.4 One fund's prospectus indicates that it pursues its 
investment strategy by mainly investing in a combination of exchange traded futures 
and options contracts, forward contracts, swaps, and other over the counter derivatives 
and fixed income securities, often referred to as a "managed futures strategy."5 

This fund's promotional material indicates that the fund's inception date 
was December 31, 2009, and the fund has a minimum investment amount of $2,500 ! 
(subsequent investments of $500) and offers two share·classes, A and C. Class A has 

1 

a maximum sales charge of 5.75% and a net expense ratio of 2.20% and Class Chas 
no sales charge but a net expense ratio of 2.95%.6 The fund's promotional material 
also states that the fund is "A Pioneering Managed Futures Investment" that is 
accessible, comprehensive, innovative, and has proven management. 7 The material 
also specifically notes that the fund has a "lower cost structure than most retail 
managed futures funds" and is "the first mutual fund to generate managed futures 
returns through net-long, actively managed CTAs." The fund's assets are traded 
pursuant to five managed futures trading programs. 

4 See Frontier Fund-http:/lmutualhedge.com/default aspx; AQR Fund-http:/lwww aqrfunds com/ 
Our _Funds/lnd1v1dual/FundlD _ 12/Overv1ew/Managed_Futures_ Strategy _Fund.fs; and Highbndge Fund~ 
https: / /www j pmorganfund s. com/cm/Satellite ?pagename=j pmfVa n ityWrapper&U serF nend ly U Rl =fund eve 
rview&cusip=48121A696 

5 A second fund's prospectus states that in order to pursue its investment objective, the fund invests In 
futures contracts and futures-related instruments including, but not limited to, equity index futures, 

• currency foiwards, commodity futures, swaps on commodity futures, fixed income futures, bond futures 
and swaps on bond futures (collectively, the Instruments) either by investing directly in those Instruments, 
or indirectly by investing in a subsidiary that invests in those Instruments. The third fund's prospectus 
states that the fund seeks to achieve its objective by investing in a diversified portfolio of commod1ty
linked derivatives and fixed income securities. The prospectus additionally states that the fund invests in 
commodity-linked derivative instruments, such as commodity-linked notes, swap agreements, commodity 
options. futures and options on futures that provide exposure to the investment returns of the 
commodities markets without investing directly in physical commodities. 

6 The other two funds also commenced in January 2010 and these also have various share classes with 
minimum investment amounts ranging from $5,000 to $1 million and $1,000 to $1 million, respectively. 

7 A second fund's Fact Sheet makes sImIlar statements and indicates that "The Fund delivers an active 
long/short Managed Futures strategy in a mutual fund vehicle." The fund's investment objective states 
the fund "seeks to generate positive absolute returns." 
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Importantly, these three funds invest in commodity futures instruments 
and/or other managed futures trading programs through a wholly-owned and controlled, 
subsidiary, in which the fund invests up to 25% of its total assets_ By leveraging assets 
at a 4 to 1 ratio, a fund is able to achieve a managed futures exposure equal to the full i 

net value of the fund. The aforementioned fund's prospectus states that the subsidiary's 
investment adviser (which is also the fund's adviser) expects to invest the assets of the; 

.subsidiary in a manner designed to provide exposure to five global macro programs. 
The trading mangers for these five programs are paid management and incentive fees 
by the subsidiary similar to which institutional clients of CTAs would pay. The fund pays 
a management fee to the adviser, calculated daily but paid monthly, at an annual rate of 
1.45% of the average daily net assets of the fund. The adviser, however, waived thls 
fee in an amount equal to the management fee paid to the adviser by the subsidiary. 

Regulation 4.5 does not place any qualification standards on the type of 
customer who may invest in a qualifying entity, and these mutual funds are marketed 
and sold to customers, including retail investors, who may be unsophisticated in 
commodity futures investments. NFA believes that any commodity futures investment 
that is marketed to retail customers as a commodity pool or otherwise as or in a vehicle 
for trading or investing in (or otherwise seeking exposure to) the commodity futures or 
commodity options markets should be subject to the regulatory requirements and 
protections contained in the CFTC's Part 4 regulations. 

' 

In reviewing these funds' prospectuses, NFA found that the offering 
material omits substantial disclosures that would otheiwise be mandated by Part 4. 
Among other things, the prospectuses do not include the CFTC required risk disclosure 
statement, a break-even analysis, detailed information about the fund's futures 
commission merchants and P.otential conflicts of interest, and performance information 
for the fund (assuming It has three months performance) or other funds operated by the 
investment adviser. Additionally, to the extent the funds' prospectuses state that the 
fund and/or subsidiary will invest in other actively managed futures trading programs, 
the prospectuses provide little information about these managed futures trading 
programs, these programs' fee structures, and the past performance results of their 
trading managers. 
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NFA has customer protection concerns relating to these mutual funds' use 
of a wholly-owned and controlled subsidiary to invest in commodity futures transactions 
on behalf of the fund. NFA understands from reviewing some of these funds' 
prospectuses that the funds' investment in a subsidiary is intended to provide the funds_ 
with exposure to futures and commodities in a manner consistent with the limitations of. 
the federal tax requirements in Sub-chapter M of the IRS Code. Sub-chapter M 
requires, in part, that at least 90% of a fund's income be derived from securities or 
derived with respect to its business of investment in securities (i.e., qualifying income). 
The funds rely upon IRS private letter rulings to other mutual funds, which indicate 
income from a fund's investment in a subsidiary will constitute qualifying income 

However, while these funds' offering materials indicate that the 
subsidiaries are subject to certain investment restrictions applicable to the funds 
themselves, these subsidiaries are neither commodity pools regulated by the CFTC and 
NFA nor registered investment companies. Additionally, the prospectuses make clear 
that the subsidiaries are not subject to the Investment Company Act of 1940's customer 
protection regime. The vast majority of the regulated funds' holdings appear to be 
money market instruments to serve as collateral for the subsidiaries' derivatives 
positions; yet, the subsidiaries' daily operations, including their actual derivatives 
positions (including the positions' leverage amounts) and fees charged are not entirely , 
transparent. 

Given these funds' offerings, NFA proposes the aforementioned 
amendments to Regulation 4.5 since we believe the premises underlying the 
Commission's elimination in 2003 of the "no-marketing" and "five-percent trading test" 
limitations may no longer be valid. To the extent the Commission used proposed 
Regulation 4.13(a)(4) as a rationale to eliminate the "five-percent trading test", NFA 
believes that the Commission should review whether this rationale remains appropriate 
in light of these actively managed retail futures funds.8 

6 NFA recognizes that registered investment companies may need to engage in futures transactions for 
bona fide hedging purposes and believes they should be permitted to engage a de minimis amount of 
speculative futures trading without the necessity to be registered with and regulated by the CFTC. 
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NFA believes at this time that Regulation 4.13{a)(4)'s exemption from 
CPO registration does not support the 2003 elimination of the "five-percent trading 
test." Specifically, although Regulation 4.13{a)(4) does not contain any restriction on 
the purpose or scope of a pool's commodity interest trading, we believe a critical 
distinction between a Regulation 4.5 qualifying entity and a Regulation 4.13(a)(4) pool iS 
the qualifications of the fund participants9-Regulation 4.13{a)(4)(ii)(A) requires every 
natural person pool participant to be a "qualified eligible person" as defined in 
Commission Regulation 4.7(a)(2). In contrast, Regulation 4.5 has no qualification 
requirement for customers who may invest in a qualifying entity. Moreover, NFA 
strongly believes that in circumstances in which no qualification requirement exists for 
fund participants, then NFA and the CFTC should have regulatory oversight of collective 
investment vehicles that engage in more than a de minimis amount of futures trading. 10 

Additionally, to the extent that the Commission's 2003 amendments to 
Regulation 4.5 were, in part, premised on the "otherwise regulated nature" of the 
qualifying entities, this premise may no longer be valid. As noted above, despite the 
fact that these registered investment companies are marketed to retail customers as an 
actively managed futures fund, they are not subject to customer protection rules 
comparable to the CFTC's Part 4 Regulations and NF A's Compliance Rules. NFA 
believes that any investment fund that is marketed, in part, to unsophisticated retail 
customers as a commodity pool or otherwise as or in a vehicle for trading in (or 
otherwise seeking exposure to) the commodity futures or commoditY options markets or 

9 Another d1stmction is interests in Regulation 4.13{a)(4) pools are exempt from registration under the 
Securities Act of 1933 while Regulation 4 5 qualifying entities are operated by otherwise regulated 
persons. For the reasons explained m this Jetter, however, NFA believes that to the extent that the 
Commission's 2003 amendments to Regulation 4 5 were, m part, premised on the "otherwise regulated 
nature" of the qualifying entities, this premise may no longer be valid. 

10 
NFA notes that Commission Regulation 4.13(a)(3) provides an exemption from CPO registration, which 

requires a pool to meet one of two tests with respect to its commodity interest positions, including 
positions in security futures products, whether entered mto for bona fide hedging purposes or otherwise
the aggregate initial margin and premiums required to establish such positions will not exceed 5% of the 
l1quidat1on value of the pool's portfolio, after taking Into account unrealized profits and unrealized losses 
on any such positions it has entered mto or the aggregate net notional value of such positions does not 
exceed 100% of the liquidation value of the pool"s portfolio. after takmg into account unrealized profits and 
unrealized losses on any such positions 1! has entered mto Moreover, CFTC Regulation 4.13(a){3)(iii) 
requires natural person pool participants to at least meet the accredited investor qualif1cat1on standards. 
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that engages in more than a de minimis amount of non-hedge futures trading should be, 
subject to the CFTC's Part 4 regulatory requirements and protections, and the oversight 
of the CFTC and NFA who have the experience and expertise in regulating managed 
retail futures products. The CFTC has the Congressional mandate to regulate retail 
managed futures trading and products. 

Additionally, NFA is deeply concerned that a number of CPOs that 
currently operate public pools will avail themselves of this alternative registered 
investment company structure. Given our concern with these registered investment 
company structures and the lack of adequate retail customer protections comparable to 
those afforded prospective investors in a public commodity pool subject to Part 4, NFA 
does not believe that retail futures customers would be served well if this migration were 
to occur. 

For these reasons, NFA respectfully requests that the Commission amend 
Regulation 4.S(c} to require a person claiming an exclusion from the definition of the 
term "commodity pool operator" to represent in the notice of eliglbility that the person 
will operate the qualifying entity such that it (1) will not be, and has not been, marketing 
participations to the public as or in a commodity pool or otherwise as or in a vehicle for 
trading in (or otherwise seeking investment exposure to) the commodity futures or 
commodity options markets; and (2) will use commodity futures or commodity options 
contracts solely for bona fide hedging purposes and, with respect to positions that may 
be held by the qualifying entity only for non-bona fide hedging purposes the aggregate 
initial margin and premiums required to establish such positions will not exceed five 
percent of the liquidation value of the qualifying entity's portfolio, after taking into 
account unrealized profits and unrealized losses on any such contracts it has entered 
into. 

Lastly, NFA recognizes that, if adopted, the proposed amendments to 
Regulation 4.5 will impose the same operating restrictions on qualifying entities that 
were in place prior to 2003. Obviously, since 2003, a number of persons have filed 
notices of eligibility pursuant to Regulation 4.S(c) on behalf of qualifying entities, and 
those entities may no longer be eligible for exclusion from CPO registration in the future , 
if the proposed amendments are adopted. Therefore, NFA encourages the Commission 
to provide adequate time for these registered investment companies to comply with the 
Commission's appl[cable regulations or seek the appropriate relief therefrom. 



NW 

Mr. David Stawick 
Page 11 

June 29, 2010 

Additionally, to the extent that the Commission has granted operational 
relief from certain Part 4 Regulations (e g. disclosure document and reporting and 
recordkeeping) to exchange traded funds-that are commodity pools organized as 
Delaware statutory trusts-NF A encourages the CFTC to determine whether it is 
appropriate to grant similar and/or other relief to public commodity pools and listed 
pools that may want to continue operating as registered investment companies. If the 
Commission desires, NFA is willing to participate in discussions in the future with 
Commission staff to achieve this result, which may necessitate harmonizing CFTC and 
SEC regulatory requirements. 

NFA respectfully petitions the Commission to amend Regulations 4.5 as 
described above. 

cc: Via Email: 

-~you:s, 

~~=--------
Thomas W. Sexton, Ill 
Senior Vice President 
and General Counsel 

Honorable Gary Gensler, CFTC Chairman 
Honorable Michael Dunn, CFTC Commissioner 
Honorable Scott O'Malia, CFTC Commissioner 
Honorable Jill E. Sommers, CFTC Commissioner 
Honorable Bart Chilton, CFTC Commissioner 
Mr. Ananda Radhakrishnan, CFTC Director 
Mr. William Penner, CFTC Deputy Director 

m \caw\regulalory\ rev Pel1uon lor Rulemakmg 4 5(c) doc 
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NATIONAL FUTURES ASSOCIAflON 

Via E-Mail and Overnight Mail 

Mr. David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st, N.W. 
Washington, DC 20581 

August 18, 2010 

Re. Petition for Rulemaking to Amend CFTC Regulation 4.5 

Dear Mr. Stawick: 
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National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulation 4.5, which provides an 
exclusion from the definition of the term "commodity pool operator" for otherwise 
regulated persons operating certain qualifying entities. 1 Prior to 2003, persons claiming 
this exclusion had to file a notice of eligibility pursuant to CFTC Regulation 4.5(c) and 
represent, in part, that the person will operate the qualifying entity such that it (1) will not 
be, and has not been, marketing participations to the public as or in a commodity pool 
or otherwise as or in a vehicle for trading in the commodity futures or commodity options 
markets: and (2) will use commodity futures or commodity options contracts solely for 
bona fide hedging purposes and, with respect to positions held for non-bona fide 
hedging purposes the aggregate initial margin and premiums required to establish such 
positions will not exceed five percent of the liquidation value of the qualifying entity's 
portfolio, after taking into account unrealized profits and unrealized losses on any such 
contracts it has entered into. 

For the reasons set forth below, we request that the CFTC amend 
Regulation 4 5(c) to restore operating restrictions on registered investment companies 
that are substantially similar to those in effect prior to 2003 The information required by 
CFTC Regulation 13.2 follows: 

1 
NFA withdrew its June 29, 2010 Pet1t1on for Rulemak1ng to Amend CFTC Regulation 4 S by separate 

letter dated August 18, 2010. 
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I. Text of Proposed Rule Amendments [additions are underlined[ 

Part 4 - COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

4.5 Exclusion from the definition of the term "commodity pool operator." 

... 
(c) 

••• 
(2) The notice of eligibility must contain representations that such person will operate 
the qualifying entity specified therein in a manner such that the qualifying entity: 

(i) Will disclose in writing to each participant, whether existing or prospective, 
that the qu'alifying entity is operated by a person who has claimed an 
exclusion from the definition of the term "commodity pool operator" under the 
Act and, therefore, who is not subject to registration or regulation as a pool 
operator under the Act; Provided, that such disclosure is made in accordance 
with the requirements of any other federal or state regulatory authority to 
which the qualifying entity is subject. The qualifying entity may make such 
disclosure by including the information in any document that its other federal 
or state regulator requires to be furnished routinely to participants or, if no 
such document is furnished routinely, the information may be disclosed in any 
instrument establishing the entity's investment policies and objectives that the 
other regulator requires to be made available to the entity's participants; and 

(ii) Will submit to such special calls as the Commission may make to require the 
qualifying entity to demonstrate compliance with the provision of this§ 4.5(c); 

{ill} Furthermore, if the person claiming the exclusion is an investment company 
registered under the Investment Company Act of 1940, then the notice of 



Mr. David Stawick 
Page 3 

August 18, 2010 

eligibility must also contain representations that such person will operate the 
qualifying entity as described in§ 4.5(b)(1) in a manner such that the 
qualifying entity: 

.(fil Will use commodity futures or commodity options contracts solely for 
bona fide hedging purposes within the meaning and intent of§ 
1.3(z)(1); Provided, however, That in addition, with respect to positions 
in commodity futures or commodity option contracts that may be held 
by a qualifying entity only which do not come within the meaning and 
intent of§ 1.3(z)(1 ), a qualifying entity may represent that the 
aggregate initial margin and premiums required to establish such 
positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits 
and unrealized losses on any such contracts it has entered into: and, 
Provided further, That in the case of an option that is in-the-money at 
the time of purchase, the in-the-money amount as defined in§ 
190.01(x) may be excluded in computing such 5 percent; 

.{Q} Will not be, and has not been, marketing participations to the public as 
or in a commodity pool or otherwise as or in a vehicle for trading in (or 
otherwise seeking investment exposure to) the commodity futures or 
commodity options markets; 

Provided further, however, That the making of such representations shall not 
be deemed a substitute for compliance with any criteria applicable to 
commodity futures or commodity options trading established by any regulator 
to which such person or qualifying entity is subject. 

II. Nature ofNFA's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. One of NF A's primary purposes is to ensure the 
protection of customers participating in the commodity futures markets. Recently, NFA 
has become aware of at least three entities filing for exclusions under Regulation 4.5 
with respect to registered investment companies that they operate. These mutual funds 
are marketed to customers, including retail investors, as commodity futures investments 
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and are indirectly invested substantially in derivatives and futures products. ln fact, 
although these funds are structured differently than public commodity pools and conduct 
the futures trading through a subsidiary for tax and mutual fund regulatory purposes, 
their aim is the same-targeting retail investors with in some cases minimum 
investment amounts of as little as $1,000 who want exposure to actively managed 
futures strategies. • 

Importantly, as noted above, these three funds invest in commodity 
futures instruments and/or other managed futures trading programs through a wholly
owned and controlled subsidiary. The fund invests up to 25% of its total assets in this 
subsidiary, and by leveraging assets at a 4 to 1 ratio, a fund is able to achieve a 
managed futures exposure equal to the full net value of the fund 

NFA is interested in ensuring that registered investment companies that 
engage in more than a de minimis amount of futures trading and that are offered to 
retail customers or are marketed to retail customers as a commodity pool or otherwise 
as or in a vehicle for trading in (or otheiwise seeking investment exposure to) the 
commodity futures or commodity options markets are subject to the appropriate 
regulatory requirements and oversight by regulatory bodies with primary expertise in 
commodity futures. NFA believes that requiring persons that market commodity funds 
to the retail public and whose funds engage in more than a de minimis amount of 
futures trading or investment to be registered as commodity pool operators ("CPOs") 
furthers that goal. 

Ill. Supporting Arguments 

CFTC Regulation 4.5 currently makes available to eligible persons an 
exclusion from the definition of CPO with respect to the operation of certain qualifying 
entities, including registered investment companies, that would otherwise constitute 
commodity pools but that are already subject to extensive federal and/or state operating 
requirements Prior to 2003, eligible persons claiming this exclusion were required to 
represent that commodity futures and option contracts were used solely for bona fide 
hedging purposes, and that for positions in commodity futures and option contracts that 
were not used for bona fide hedging purposes, the aggregate initial ~argin and 
premiums do not exceed 5% of the liquidating value of the qualifying entity's portfolio 
after taking into account unrealized profits and losses. In addition, eligible persons were 
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required to represent that the qualifying entity will not be, and has not been, marketing 
participations to the public as or in a commodity pool or otherwise as or in a vehicle for 
trading in the commodity futures or commodity options markets. 

In March 2003, the Commission proposed amendments to Regulation 4.5 
to eliminate the limitation on non-hedge trading. At the same time, the Commission 
proposed formally adopting CFTC Regulation 4.13(a)(4) to provide an additional 
-exemption from CPO registration based solely on a pool participant's purported 
sophistication, without any requirement that the pool operator must be subject to 
another regulatory scheme and without any restriction whatsoever on the purpose and 
scope of the pool's commodity interest trading. The Commission further stated that 
"since the eligible persons and qualifying entities of Rule 4.5 are, as stated in the title of 
the rule, 'otherwise regulated,' the Commission believes that, like the unregulated CPOs 
for whom it is proposing relief below, these persons and entities may not need to be 
subject to any commodity interest trading criteria to qualify for relief under Rule 4 5."2 

At this time, the Commission also stated its view that Regulation 4.5's "no
marketing" restriction should remain in place. The Commission noted that eligible 
persons should remain prohibited from marketing a qualifying entity as a commodity 
pool or otherwise as a vehicle to trade commodity interests and indicated that this 
restriction was necessary because members of the retail public may participate In the 
trading vehicles subject to a Regulation 4.5 exclusion. The Commission nonetheless 
requested comment on the merits of maintaining this marketing prohibition.3 

By letter dated May 1, 2003 to the CFTC, NFA supported maintaining 
Regulation 4.5's ''no marketing" restriction. In particular, NFA stated that "current and 
proposed Rule 4.5 both provide that the exclusion is not available if the vehicles are 
marketed as commodity pools. Since Rule 4.5 is an exclusion rather than an 
exemption, the anti-fraud provisions of Section 4(o) of the CEA do not apply. 
Investments in these vehicles can be - and often are - sold to unsophisticated 
customers. While the sale of these investment vehicles is subject to the anti-fraud 
provisions in other statutes, unsophisticated customers should also have the benefit of 
Section 4(o) if the investment is marketed as a commodity pool Therefore, we agree 

2 See 68 Fed. Reg. 12622, 12626 (March 17, 2003). 
3 See !.Q. 
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that the exclusion should not be available if the vehicles are marketed as commodity 
pools." NFA felt that with this "no-marketing" restriction in place, it made sense to 
eliminate the limitation on non-hedge commodity trading due to certain concerns 
regarding margin levels expressed at that time. 

In August 2003, after receiving comments that supported eliminating both 
the limitation on non-hedge commodity trading and the prohibition on marketing these 
qualifying entities, the Commission adopted amendments to Regulation 4.5 to eliminate 
both these provisions. In doing so, the Commission stated that "one commenter agreed 
with the proposed retention of the 'no marketing' criterion (and with the Commission's 
rationale therefore) but several commenters disagreed with it. The Commission noted, 
in part, that these commenters claimed that, in the absence of any trading restriction, 
the "otherwise regulated nature" of the qualifying entities specified in Regulation 4.5 
would provide adequate customer protection. 4 

Over the past several months, at least three entities that previously filed 
notices for exclusions under Regulation 4.5 with respect to certain registered investment 
companies launched these mutual funds. These mutual funds are marketed to 
customers, including retail investors, as commodity futures investments and are 
indirectly invested via a subsidiary structure substantially in derivatives and futures 
products. Customers may use an electronic brokerage account to trade one of these 
mutual funds, which are sold by broker/dealers on internet platforms in which retail 
investors only need to point and click to either buy or redeem shares in a fund that 
offers exposure to an actively managed futures product. 

NFA staff has reviewed the prospectuses and promotional material 
prepared for these funds. 5 One fund's prospectus indicates that It pursues its 
investment strategy by mainly investing in a corl1bination of exchange traded futures 

4 See 68 Fed Reg. 47221, 47223 (August 8, 2003). 
5 

See MutualHedge Frontier Legends Fund-http.//mutualhedge.com/default.aspx; 
AOR Fund-http l/www.aqrfunds.com/ 
Our _Funds/lnd1v1dual/FundlO _ 12/0verview/Managed_Futures_Strategy _Fund. fs;and High bridge Fund
https://www jpmorganfund s. corn/cm/Satellite ?page name= jprnNanityWra pper & U serF nend I y URL =fu ndove 
rv1ew&cus1p=48121A696 
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and options contracts, forward contracts, swaps, and other over the counter derivatives 
and fixed income securities, often referred to as a "managed futures strategy."6 

This fund's promotional material indicates that the fund's inception date 
was December 31, 2009, and the fund has a minimum investment amount of $2,500 
(subsequent investments of $500) and offers two share classes, A and C. Class A has 
a maximum sales charge of 5.75% and a net expense ratio of 2.20% and Class C has 
no sales charge but a net expense ratio of 2.95% 7 The fund's promotional material 
also states that the fund is "A Pioneering Managed Futures Investment" that is 
accessible, comprehensive, innovative, and has proven management. 8 The material 
also specifically notes that the fund has a "lower cost structure than most.retail 
managed futures funds" and is "the first mutual fund to generate managed futures 
returns through net-long, actively managed CTAs." The fund's assets are traded 
pursuant to five managed futures trading programs. In particular, the fund's prospectus 
states that the subsidiary's investment adviser (which is also the fund's adviser) expects 
to invest the assets of the subsidiary in a manner designed to provide exposure to five 
global macro programs 

In adopting the 2003 changes to Regulation 4 5, the CFTC eliminated the 
prior "no-marketing" restriction and did not place any qualification standards on the type 
of customers who may invest in a qualifying entity. Without these types of operating 

6 A second fund's prospectus states that in order to pursue its investment objective, the fund invests in 
futures contracts and futures-related instruments including, but not limited to, equity index futures, 
currency forwards, commodity futures, swaps on commodity futures, fixed income futures, bond futures 
and swaps on bond futures (collectively, the Instruments) either by investing directly in those Instruments, 
or indirectly by investing in a subsidiary that invests m those Instruments. The third fund's prospectus 
states that the fund seeks to achieve its obJect1ve by investing in a divers1f1ed portfolio of commodity
linked derivatives and fixed income securities. The prospectus additionally states that the fund invests 1n 
commodity-linked derivative instruments, such as commodity-linked notes, swap agreements, commodity 
options, futures and options on futures that provide exposure to the investment returns of the 
commodities markets without investing directly in physical commodil1es. 

7 
The other two funds also commenced in January 201 o and these also have various share classes with 

minimum investment amounts ranging from $5,000 to $1 million and $1,000 to $1 million, respectively 

8 A second fund's Fact Sheet makes similar statements and indicates that "The Fund delivers an active 
long/short Managed Futures strategy in a mutual fund vehicle." The fund's investment objective states 
the fund "seeks to generate positive absolute returns." 
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restrictions, these mutual funds are marketed and sold to customers, including retail 
investors, who may be unsophisticated in commodity futures investments. NFA 
believes that any commodity futures investment that is marketed to retail customers as 
a commodity pool or otherwise as or in a vehicle for trading or investing in (or otherwise 
seeking exposure to) the commodity futures or commodity options markets should be 
subject to the regulatory requirements and protections contained in the CFTC's Part 4 
regulations. 

In reviewing these funds' prospectuses, NFA found that the offering 
material omits substantial disclosures that would otherwise be mandated by Part 4. 
Among other things, the prospectuses do not include detailed information about the 
fund's futures commission merchants and potential conflicts of interest, and 
performance information for the fund (assuming it has three months performance) or 
other funds operated by the investment adviser. Additionally, to the extent the funds' 
prospectuses state that the fund and/or subsidiary will invest in other actively managed 
futures trading programs, the prospectuses provide little information about these 
managed futures trading programs, these programs' fee structures, and the past 
performance results of their trading managers. 

NFA also has customer protection concerns relating to these mutual funds' 
use of a wholly-owned and controlled subsidiary to invest in commodity futures 
transactions on behalf of the fund. NFA understands from reviewing some of these 
funds' prospectuses that the funds' investment in a subsidiary is intended to provide the 
funds with exposure to futures and commodities in a manner consistent with the 
limitations of the federal tax-requirements in Sub-chapter M of the IRS Code. Sub
chapter M requires, in part, that at least 90% of a fund's income be derived from 
securities or derived with respect to its business of investment in securities (i.e., 
qualifying income). The funds rely upon IRS private letter rulings to other mutual funds, 
which indicate income from a fund's investment in a subsidiary will constitute qualifying 
income. 

However, while these funds' offering materials indicate that the 
subsidiaries are subject to certain investment restrictions applicable to the funds 
themselves, these subsidiaries are neither commodity pools regulated by the CFTC and 
NFA nor registered investment companies. Additionally, the prospectuses make clear 
that the subsidiaries are not subject to the Investment Company Act of 1940's customer 
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protection regime. The vast majority of the regulated funds' holdings appear to be 
money market instruments to serve as collateral for the subsidiaries' derivatives 
positions: yet, the subsidiaries' daily operations, including their actual derivatives 
positions (including the positions' leverage amounts) and fees charged are not entirely 
transparent. 

Given these funds' offerings, NFA proposes the aforementioned 
amendments to Regulation 4.5 since we believe the premises underlying the 
Commission's elimination in 2003 of the "no-marketing" and "five-percent trading test" 
limitations as applied to registered investment companies may no longer be valid. To 
the extent the Commission used proposed Regulation 4_ 13(a)(4) as a rationale to 
eliminate the "five-percent trading test", NFA believes that the Commission should 
review whether this rationale remains appropriate in light of these actively managed 
retail futures funds.9 

NFA believes at this time that Regulation 4.13(a)(4)'s exemption from 
CPO registration does not support the 2003 elimination of the "five-percent trading test." 
Specifically, although Regulation 4.13(a)(4) does not contain any restriction on the 
purpose or scope of a pool's commodity interest trading, we believe a critical distinction 
between a Regulation 4 5 qualifying entity and a Regulation 4.13(a)(4) pool is the 
qualifications of the fund participants 10-Regulation 4.13(a)(4)(ii)(A) requires every 
natural person pool participant to be a "qualified eligible person" as defined in 
Commission Regulation 4.7(a)(2). In contrast, Regulation 4 5 has no qualification 
requirement for customers who may invest in a qualifying entity, including a registered 
investment company. Moreover, NFA strongly believes that in circumstances in which 
no qualification requirement exists for fund participants, then NFA and the CFTC should 

9 NFA recognizes that registered investment companies may need to engage m futures transactions for 
bona fide hedging purposes and believes they should be permitted to engage a de minim1s amount of 
speculative futures trading without the necessity to be registered with and regulated by the CFTC. 

10 Another distinction is interests in Regulation 4 13(a)(4) pools are exempt from registration under the 
Securities Act of 1933 while Regulation 4.5 qualifying entities are operated by otherwise regulated 
persons. For the reasons explained in this letter. however. NFA believes that to the extent that the 
Commission's 2003 amendments to Regulation 4.5 were, in part, premised on the "otherwise regulated 
nature" of the qual1fy1ng entItIes, this premise may no longer be valid 
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have regulatory oversight of collective investment vehicles that engage in more than a 
de minimis amount of futures trading. 11 

Additionally, to the extent that the Commission's 2003 amendments to 
Regulation 4.5 were, in part, premised on the "otherwise regulated nature" of the 
qualifying entities, this premise may no longer be valid. As noted above, despite the 
fact that these registered investment companies are marketed to retail customers as an 
actively managed futures fund, they are not subject to customer protection rules entirely 
comparable to the CFTC's Part 4 Regulations and NF A's Compliance Rules. NFA 
believes that a registered investment company that is marketed, in part, to 
unsophisticated retail customers as a commodity pool or otherwise as or in a vehicle for 
trading in (or otherwise seeking exposure to) the commodity futures or commodity 
options markets or that engages in more than a de minimis amount of non-hedge 
futures trading should be subject to the CFTC's Part 4 regulatory requirements and 
protections, and the oversight of the CFTC and NFA who have the experience and 
expertise in regulating managed retail futures products. The CFTC alone has the 
Congressional mandate to regulate retail managed futures trading and products, and 
over the years has developed the specialized body of skill and knowledge necessary to 
fulfill this mandate. 

Additionally, NFA is deeply concerned that a number of CPOs who 
currently operate public pools will avail themselves of this alternative registered 
investment company structure. Given our concern with this registered investment 
company structure and the lack of adequate retail customer protections in some areas 
comparable to those afforded prospective investors in a public commodity pool subject 
to Part 4, NFA does not believe that retail futures customers would be served well if this 
migration were to occur. 

11 NFA notes that Commission Regulation 4.13(a)(3) provides an exemption from CPO reg1strat1on, 
which requires a pool to meet one of two tests with respect to its commodity interest positions, including 
positions in security futures products, whether entered into for bona fide hedging purposes or otherwise
the aggregate initial margin and premiums required to establish such positions will not exceed 5% of the 
liquidation value of the pool's portfolio, after taking into account unrealized profits and unrealized losses 
on any such positions it has entered into QI the aggregate net notional value of such positions does not 
exceed 100% of the liquidation value of the pool's portfolio, after taking into account unrealized profits and 
unrealized losses on any such positions 11 has entered into. Moreover, CFTC Regulation 4.13(a)(3}(11i) 
requires natural person pool participants to at least meet the accredited investor qual1ficat1on standards 
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For these reasons, NFA respectfully requests that the Commission amend 
Regulation 4.5{c) to require a registered investment company claiming an exclusion 
from the definition of the term "commodity pool operator" to represent in the notice of 
eligibility that the qualifying entity {i.e. registered investment company) will be operated 
such that it (1) will not be, and has not been, marketing participations to the public as or 
in a commodity pool or otherwise as or in a vehicle for trading in (or otherwise seeking 
investment exposure to) the commodity futures or commodity options markets: and (2) 
will use commodity futures or commodity options contracts solely for bona fide hedging 
purposes and, with respect to positions that may be held by the qualifying entity only for 
non~bona fide hedging purposes the aggregate initial margin and premiums required to 
establish such positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits and unrealized 
losses on any such contracts it has entered into. 

Lastly, NFA recognizes that. if adopted, the proposed amendments to 
Regulation 4.5 will impose the same operating restrictions on registered investment 
companies that were in place prior to 2003. Obviously, since 2003, a number of 
persons have filed notices of eligibility pursuant to Regulation 4.5(c) on behalf of 
registered investment companies, and those entities may no longer be eligible for 
exclusion from CPO registration in the future if the proposed amendments are adopted. 
Therefore, NFA encourages the Commission to provide adequate time for these 
registered investment companies to comply with the Commission's applicable 
regulations or seek the appropriate relief therefrom. 

Additionally, to the extent that the Commission has granted operational 
relief from certain Part 4 Regulations (e.g. disclosure document and reporting and 
recordkeeping) to exchange traded funds-that are commodity pools organized as 
Delaware statutory trusts-NF A encourages the CFTC to determine whether it is 
appropriate to grant similar and/or other relief to public commodity pools and listed 
pools that may want to continue operating as registered investment companies. If the 
Commission desires, NFA is willing to participate in discussions in the future with 
Commission staff to achieve this result, which may necessitate harmonizing CFTC and 
SEC regulatory requirements 
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NFA respectfully petitions the Commission to amend Regulations 4.5 as 
described above. 

cc: Via Email: 

----¥8"'tJtruly yours, 

(~-.-.. - c:c<ee_. __ 

omas W. Sexton, Ill 
Senior Vice President 
and General Counsel 

Honorable Gary Gensler, CFTC Chairman 
Honorable Michael Dunn, CFTC Commissioner 
Honorable Scott O'Malia, CFTC Commissioner 
Honorable Jill E. Sommers, CFTC Commissioner 
Honorable Bart Chilton, CFTC Commissioner 
Mr. Ananda Radhakrishnan, CFTC Director 
Mr. William Penner, CFTC Deputy Director 

m:\caW>.legulatoryl rev.Petjtion !or Rulemakmg 4.5(c).dcx: 
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Re: '.\FA Petition for Proposed Rulemakingto Amend CFTC Regulation 4.5 

Dear Mr. Stawick: 

Further to conversations with Barbara S, Gold, Associate Director, Division of Clearing and 
Intermediary Oversight, Dcchc11 LLP appreciates the oppo11unity to submit the comments 
discussed below in response to a petition for proposed rulcmaking ("NF A Petition") submitted by 
the National Futures Association ("NFA") on August 18, 2010 regarding the exclusion of 
specified entities from the definition of commodity pool operator ("CPO") under CFTC 
Regulation 4.5 1 ("Rule 4,5"2). 

Background 

Since its adoption in 1985, Rule /4.5 has made available to certain persons an exclusion from the 
definition of a CPO with respect to their operation of qualifying entities that would otherwise be 
treated as commodity pools under the Commodity Exchange Act, as amended (the "Act"), but 
that arc already subject to extensive operating requirements of another federal or state rcgulator.-1 

Letter from Thomas W. Sexton, IIl, Senior Vice President and Cicncral Counsel, NF A, to David 
Stawick, Office of the Secretariat, Commodity Futures Trnding Commission (August l 8, 2010), 
avai/ahfe at http://www.nfa.futures.org/news/ncwsl'ctition.usp?Article!D~3630. The NFA 
withdrew its original June 29, 2010 Petition for Rulcmaking to Amend CFTC Regulation I\ 5 by 
separate letter dated August 18,2010 and resubmitted its petition on August 18, 2010. 

17 C.F.R. § 4.5 

Additional Registration and Other Regulatory Relief for Commodity Pool Operators and 
Commodity Trading Advisors, 68 Fed. Reg. 12622 (March 17, 2003) (the "2003 Release''). 
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Currently, qualifying entities eligible for the exclusion under Rule 4.5 include registered 
investment companies, insurance companies, banks and ER.ISA plan fiduciarics.·1 

In its 2003 amendments to Rule 4.5 (the "2003 Amendments"), the Commodity Futures Trading 
Commission (the "Commission") sought to "modcrniz[cj the requirements for determining who 
should be excluded from the CPO dcfinition."5 The 2003 Amendments were also intended to 
"encourage and facilitate patiicipation in the commodity interest markets by additional collective 
investment vehicles and their advisers, with the added benefit to all market participants of 
increased liquidity."6 The 2003 Amendments expanded the scope of Ruic 4.5 hy eliminating 
ce1iain operating restrictions on qualifying entities. In particular, the Commission eliminated a 
requirement that a qualifying entity use commodity futures or commodity options contracts solely 
for bona.fide hedging purposes, provided, 1ha1, five percent or less of the liquidation value of the 
qualifying entity's port.folio may he allocated to the aggregate initial margin and premiums 
necessary to establish non-hona .fide hedging positions (after taking into account unrealized 
profits and losses on any existing commodity interest contracts) (the ';five-percent test"). The 
Commission also removed a prohibition on a qualif)'ing entity from marketing participations to 
the public as or in a commodity pool or otherwise as or in a vehicle for trading in the commodity 
futures or commodity options markets In addition to the CFTC's expressed interest in 
encouraging and facilitating participation in the commodity interest markets, the 2003 
Amendments also bcnefitted investors by permitting mutual funds to purchase commodity futures 
and options directly in lieu of entering into OTC commodity derivatives. Direct purchases of 
commodity futures and options enhanced fund transparency, lowered transaction costs and 
alleviated concerns over countcrparty credit risk. 

N.FA Petition 

The NFA has requested that the Commission restore the operating restrictions that were in effect 
under Rule 4.5 prior to the 2003 Amendments. In addition to fully reinstating the hona .fide 
hedging and the five-percent test for non-bona .fide hedging positions, the NFA Pctit.ion also 
seeks to rc:;,tore the marketing restrictions while at the same time expanding the scope of these 
restrictions. The language in Rule 4.5 prior to the 2003 Amendments restricted qualifying entities 
from marketing participations in a commodity pool or other vehicle "for trading in the commodity 
futures or commodity options markets." The NFA Petition expands this language by prohibiting 

17 CTR.§ 4.5(,)(1) (4). 

2003 Release. 

2003 Relea~e. 
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the marketing of indirect exposure to the commodity markets through "trading in (or otherwise 
seeking investment exposure to) the commodity futures ur commodity options markets" 
(emphasis supplied). On September 1, 2010, CFTC Commissioner Scott O'Malia issued a 
statement in supprni of the NFA Petition, recommending that the "Commission should 
expeditiously move forward and adopt the propo~cd changes to [Rule] 4,5 as proposed hy the 
NFA" (the "O'Malia Statement"). 

For the reasons set forth bc!mv, we arc of the view that the current regulatory language of Rule 
/4.5 should remain unchanged, as th1.: robust and comprehensive statutory requirements of the 
Investment Company Act of 1940, as amended (the "1940 Act") and the rules and regulations 
promulgated thereunder have successfully served the best intcrc~ts of mutual fund investors for 
70 years, and the excessive burdens on mutual funds that would result from complying with a 
revised Rule 4.5 would not be justified by the reasons set forth in the NFA Petition. 

Prevalence of Commodity-Based Mutual Funds 

The NFA Petition states that it has recently become aware of at least three entities (the 
"Commodity Funds")7 filing for exclusions under Rule 4.5 with respect to cc1tain registered 
investment companies investing in the commodity futures and options markets. However, 
registered investment company sponsors have been offering participations in commodity-based 
mutual funds for many ycars. 8 As the Commission has noted in the past, the benefits of 
diversif)'ing stock and bond portfolios with commodity index investments have been widely 
recognized.') Financial research ha~ shown that the risk/return performance of a portfolio is 
improved by acquiring uncorrelated or negatively correlated assets, and commodities generally 
perform that role in a pmtfolio of other financial asscts. 1° For many small investors. mutual funds 

The MutualHcdgc Frontier Legends Fund sponsored by 1•:quinox Fund Management, LLC, 
Managed Futures Strategy Fund sponsored by /\QR Capital Management, LLC and l lighbridge 
Dynamic Commodities Strategy Fund sponsored by J.P. :vlorgan Asset Management. 

See, e.g, Oppenheimer Commodity Strategy l"utal Return Fund (Inception: 3/31/97), PlMCO 
CommodityRcalRcturn Strategy fund (Inception 06/28/02), Credit Suisse Commodity Return 
Strategy Fund (Inception: 12/30/04), DWS Enhanced Commodity Strategy Fund (Inception: 
02/14/05) and Rydcx \.1anaged Futures Strategy Fund (Inception: 3/2/2007). 

Risk Management Exemption from Federal Speculative Position Limits, 72 Fed. Reg. 66097, 
66098 (Nov. 27, 2007). 

Id. 
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that offer commodity exposure arc the most efficient, cost-effective and accessible means of 
achieving these investment objectives. ln response to this demand from retail customers, the 
mutual fund industry over the years has provided investors with access to this important asset 
class by offering commodity-based mutual funds. There arc now nearly four dozen mutual funds 
offering commodities exposure, exclu~ivc of exchange-traded funds, with more than $30 billion 
in total assets a level of assets under management ("Al7M") that substantially exceeds the 
aggregate AUM of public commodity pools subject to filing requirements with the Securities and 
Exchange Commission ("SEC") under the Securities Exchange Act of 1934, as amended. 

The NFA Petition expresses particular concern about actively managed futures funds, and the 
O'Malia Statement notes that "[r]ecently several SEC-registered investment companies have 
started to offer mutual funds to retail customers that for the most part, if not solely, trade 
futurcs." 11 We note that mutual funds that offer retail investors exposure to futures contracts have 
been in operation for many years, Tn addition, there is no explanation in the NFA Petition as to 
why actively managed futures funds arc of a particular concern to the :--JFA or why these fonds 
should be distinguished from mutual funds that track commodity indices, Investors in actively 
managed futures funds have not ::.uffcrcd any unique harm in recent year:;,, including throughout 
the financial crisis. These funds offer investors the potential for the outpcrformancc of various 
commodity indices and benchmarks, much like traditional mutual funds that inve::.t in e4uitics 
offer investors the potential for outperformancc of variom, equity indices and benchmarks. As 
with mutual funds that actively manage portfolios of equities, there docs not appear to be any 
need for additional scrutiny or separate regulatory oversight for mutual funds that actively 
manage portfolios of futures contracts. 

Use of Wholly Owned Subsidiaries 

The !\FA Petition references the use by commodity-based mutual funds of "a subsidiary for tax 
and mutual fund regulatory purposes." Prior to 2005, many mutual fund~ obtained exposure to 
the commodities markets by entering into commodity-linked total return swap agreements or 
~imilar swap agreements In late 2005, the Internal Revenue Service ("IRS") issued a revenue 
ruling that commodity-linked swap agreements did not constitute "securities" and the income 
from such swaps did not constitute "qualifying income" under Subchapter M of the Internal 
Revenue Code (the ';Code"). ln a subsequent revenue ruling, the IRS stated that income from 
alternative investment instruments, including commodity-linked notes, could allow registered 
investment companies to obtain commodity exposure while complying with the ';qualifying 
income" requirements of Subchapter M. The IR.S's revenue ruling had no impact on, and did not 

n It is worth noting that one of the funds specifically mentioned in the NFA Petition does not invest 
in futures contracts whatsoever. 
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affect the scope of, the Commission's 2003 Amendments to Rule 4.5. Instead, the rRS's decision 
can be seen as a part of an on-going evolutionary process for mutual funds in their migration from 
OTC derivatives to direct purchases of commodity futures and options. 

Following the subsequent revenue ruling, many commodity-based mutual funds applied for and 
received private letter rulings from the IRS in which the IRS concluded that income from certain 
leveraged commodity-linked note:;, would constitute "qualifying income." Many mutual funds 
also received private letter rulings in which the IRS concluded that an investment in the equity 
securities of a subsidiary that invests primarily in commodity-linked swaps would constitute 
"qualifying income." Thereafter, many commodity-based mutual funds began investing in 
commodity-linked swaps and commodity futures and options through a wholly owned subsidiary 
("Subsidiary"). Direct purchases of commodity futures and options through a Subsidiary arc 
generally more cost effective and transparent to investors than entering into commodity-linked 
swaps, Furthermore, direct purchases of commodity futures and options eliminated the 
countcrpai1y risk inherent in OTC derivative instruments. The financial turmoil of 2008 
heightened concerns over countcrparty credit risk and eliminated the number of banks, dealers 
and other financial institutions wil!ing to enter into commodity swap transactions, The 
combination of greater market turbulence and fewer countcrparties increased the cost of entering 
into commodity swaps and further incentivizcd mutual funds to directly purchase futures 
contracts through their Subsidiaries. 

The "\'FA highlights the fact that the Subsidiaries are not themselves subject to the 1940 Act, 
although they are subject to certain investment restrictions applicable to their parent funds. The 
NFA's analysis docs not include the important fact that private letter rulings from the IRS and the 
1 940 Act apply investor protections to these Subsidiaries. In order for the income that a 
Subsidiary generates to constitute "qualifying income," its investing activities must meet the 
requirements of Section 18(t) of the 1940 Act that prohibit the issuance of senior sccurities. 11 In 
short, the Subsidiary must meet the same leverage and coverage restrictions applicable to a 
registered investment company. This constraint on a Subsidiary's activities addresses arguably 
the riskiest aspect of commodities investing, the embedded leverage in commodity futures and 
options contracts n 

See e.g., I.R.S. !'riv. Ltr. Rul. 200822010 *J(Feb. 12, 2008), l.R.S, !'riv. Ltr. Rul. 200840039 
*8(June 13, 2008) and I.R.S, Priv. Ltr. Ru\. 200842014 *I !(July 17, 2008), 

We note that, in cc11ain ca~cs, a Subsidiary may invest only in those commodity pools that arc 
already registered with the Commission. 
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furthermore, Section 48(a) of the 1940 Act prohibits a registered investment company from 
engaging indirectly in any act that would otherwise directly violate the 1940 Act or the rules 
thereunder. 1

'
1 Accordingly, a Subsidiary would be prohibited from undertaking any action that 

would cause its parent fund to violate the 1940 Act. Thus, while the NFA states that Subsidiaries 
are not subject to the 1940 Act, and while it is true they arc not registered under the 19-10 Act, as 
a practical matter Subsidiaries arc indirectly subject to the 1940 Act by vi1tuc of their registered 
investment company parent entities. In fact, we understand that in certain circumstances the SEC 
has required mutual funds to disclose that the Subsidiary will be governed by, and operated in 
accordance with, the same 1940 Act rules and regulations applicable to its registered investment 
company parent. In addition, several SEC no-action letters provide guidance on the proper 
operation of a Subsidiary in compliance with certain aspects of the 1940 Act, including the 
avoidance of the layering of sales charges, fees and costs. 15 

Substantive Mutual Fund Disclosure under the 1940 Act 

The "'.\FA Petition cites registration statement disclosure as among its primary concerns regarding 
mutual fund investments in commodities. The NFA, in reviewing the prospectuses of the 
Commodity Funds, stated that the offering materials omitted "substantial disclosures that would 
otherwise be mandated by Part 4." As a general matter, all commodity-based mutual funds, 
because they arc excluded under Ruic 4.5, omit all such substantial disclosures identified by the 
NFA. 

Registered investment companies, however, arc subject to robust disclosure requirements under 
the 1940 Act that must closely track certain long-standing, comprehensive disclosure forms, such 
as Form N-lA for open-end investment companies and Form N-2 for closed-end investment 
companies, and related guidance promulgated by the SEC. 16 

The 1940 Act also requires mutual funds to disclose their principal investment strategies and 
risks 17 and provide performance data. 1

K Although a mutual fund does not provide a break-even 

15 U.S.C. § 80a-48(a). 

South Asia I'orlfolio (pub. avail. Mar. 12, 1997), Templeton Vietnam Opportunities Fund, Inc. 
(pub. avail. Sep. 10, 1996), The Spain Fund, Inc. (pub. avail. Mar. 28, 1988) and The Scandinavia 
Fund(pub. avail.1'<ov. 24, 1986). 

Since the NFA Petition focuses on three open-end registered investment companie~, this letter will 
only analyze disclosure requirements applicable to open-end fonds. 

Items 2, 4 and 9 of Form N-1 A, 
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analysis, 19 it is required to provide example disclosure that illustrates how fees and performance 
may affect an investment in the fund. 20 Mutual funds arc further required to provide extensive 
disclosure regarding the brokers they use to execute pmtfolio trnnsactions.21 This is a corollary to 
the Pait I\ requirement regarding the disclosure of information about a commodity pool's futures 
commission mcrchants.22 

While the :--JFA Petition notes the absence of certain disclosures required by Part 4 in the offering 
materials of the Commodity Funds, the NFA Petition does not cite a single instance of any harm 
to any invcstor in a commodity-based mutual fund. The comprehensive disclosure requirements 
Lmder the 1940 Act have likely heen helpful in allowing investors to fully understand and 
evaluate the potential risks of investing in commodity-based mutual funds. 

Substantive Investor Protections under the 1940 Act 

Investors in registered investment companies also enjoy multiple, substantive protections under 
the 1940 Act and the rules promulgated thereunder. Among the most important of these 
protections is the limitation on leverage under Section 18(f) of the 1940 Act that requires a 
mutual fund to "cover" potential future obligations arising from its portfolio management 
activities, including commodity futures and options trading. Mutual funds cover these obligations 
by segregating liquid assets or holding off-setting positions.23 

Other statutory and regulatory protections under the 1940 Act and related rules include 
requirements regarding liquidity, concentration and diversification of investments, same-day 
valuation of fund assets, qualified third-party custody of fund assets, limitations on affiliated 
transactions, auditing of financial statements by independent registered accountants and the 

n 

Item 3 o!Torm N-lA. 

17 C.F.R. § 4.lOU). 

Item 3 Example of Form N-lA. 

Item 21 ofFonn N-1 A. 

17 C.FR. \ 4.24(0)(6) 

See Securities Trading Practices of Registered Investment Companies, 44 Fed. Reg. 25128 (Apr, 
27, 1979), Dreyfus Stratexic Investing & Dre;jiis Stralegic Income (pub. avail June 22, 1987) and 
Mel'l'ill Lynch Assel Management, LP. (puh, avail. July 2, 1996). 
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of fund operations by a board that includes among its membership independent 

Independent boards are also instrumental in protecting investors from excessive fees and 
expenses, Public and private commodity pools, which generally do not have independent boards, 
typically charge higher fees than mutual funds. Public and private commodity pools also 
generally pay materially higher commissions to selling agents than do mutual funds, 

The SEC has a long, successful track record of protecting investors in retail investment funds. 
More than 87 million Americans, rcprc~cnting slightly less than half of all households, own 
mutual funds. 24 There are currently over 9,000 funds available to investors, offering a wide 
variety of investment strategics, including commodities, to suit different investment necds.25 The 
substantive regulations that have been in place for the past 70 years have long served to protect 
the millions of retail investors throughout the mutual fund industry, including those investors in 
the long-established commodity-based mutual fund community. We note that there docs not 
appear to be a single instance in which the SEC has brought an enforcement action against a 
mutual fund or a registered investment adviser in connection with its operations of a mutual fund 
that provides commodity exposure to retail investors. 

111 fact, retail investors have been demanding exposure to commodities specifically through 
registered investment companies. The number of public commodity pools currently available to 
retail customers and thi.; aggregate AlJM of these funds are far outwcighi.:d by the dozens of 
mutual funds regulated by the SEC that seek investment exposure to commodity investments. 
Among the reasons for the popularity of commodity-based mutual funds arc substantially lower 
foes, third-party custody, DTCC clearing, daily liquidity and rigorous SEC regulation and 
oversight. In fact, as noted above, increased liquidity for commodity-based funds was one ol'thc 
specific reasons articulated by the Commission in its rational\.: for implementing the 2003 
Amendments to Rule 4.5. Finally, fund managers are drawn to the SEC-regulated mutual fund 
space for sound business reasons, including the significantly lower operational costs and the blue 
sky law advantages, among other reasons. 

Suitability 

25 

!vlutual Fund Distribution Fees; Confirmations, !nvcstmcnt Company Act Release No. 29367 (July 
21, 2010). 

Id 
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A recurring theme throughout the NF A Petition is a concern for "unsophisticated" retail investors. 
However, while investors in public commodity pools and registered investment companies arc 
protected by SEC and Financial Industry Regulatory Authority ("FINRA") suitability 
requirements, neither the Commission nor the NFA currently imposes suitability restrictions on 
potential investors in retail commodity pools. By contrast, the SEC has long mandated investor 
suitability requirements, and under FIN RA Rule 2310 a FINRA-rcgistcrcd firm may recommend 
a transaction to a customer only if the recommendation suits the customer's investment portfolio, 
financial situation and needs The firm must make reasonable effm1s to obtain the customer's 
financial status, tax status, investment objectives and any other reasonable information needed to 
make recommendations to the customer. Moreover, SEC-rcgiskrcd investment advisers, 
including those that may recommend the purchase of mutual fund shares, arc subject to a 
fiduciary standard of care, The '\'FA also notes that one of the Commodity Funds discussed in the 
NFA Petition permits investors simply to "point and click" to buy or redeem shares, While this 
par1icular fund may permit self-directed purchases and redemptions, many other mutual funds, 
including the other Commodity Funds cited in the NF A Petition, only accept purchases fi:om 
SEC-registered broker/dealers through a subscription network processing platform, 

Far from being inadequate or insufficiently restrictive, the investor protections from the SEC and 
FH\RA arc likely responsible for the lack of specific incidents or claims related to suitability 
cited in the NF A Petition and throughout the commodity-based mutual fund industry in general. 

Congressional Liberalization of Mutual Fund Commodities Investing 

The Regulated Investment Company Modernization Act of 2009, a bill currently pending in the 
U.S. House of Representatives, would amend the gross income test to include income derived 
from commodities investing.26 Were this bill to become law, Subchapter M of the Code would no 
longer be the controlling statute limiting registered investment company investments in 
commodities. Absent additional law-making, Section J(a) of the 1940 Act would control the 
amount of commodity futures and options investing a mutual fund could permissibly engage in 
and still be able to register as an investment company. Passage of this bill would result in a 
significant liberalization of the amount of direct commodities investing a mutual fund could 

Regulated Investment Company Modernization Act of 2009, 11.R. 11337, 111th Cung. (as referred 
to the H.R, Comm. on Ways and Means, Dec, 16, 2009), On June 15, 2010, the House Ways and 
Means Select Revenue Measures Subcommittee held a hearing on the bill. A representative for 
the Investment Company Institute, Fidelity Investment~ and a private individual testified none in 
opposition to the bill, See Regulated Investment Company '.vlodcrnization Act of 2009: Hearing 
on 11.R. 4337 BejiJre the HR. Ways and Means Select Revenue Measures Suhcomm., I 11th Cong. 
(2010) (statements of William Paul, Stephen Fisher and Joseph Riley). 
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undc11akc. The 1\FA's request to tighten the current restrictions on registered investment 
company commodity investing would appear to he inconsistent with the purposes of the proposed 
bill. 

Adverse Impact of Adopting the '.\'FA Petition 

Finally, if the Commission were to adopt the NFA Petition, potentially all commodity-based 
mutual funds and their investors would stand to be significantly adversely affected. The NFA 
Petition focuses on registered investment companies providing commodity exposure generally 
and those offering actively managed futures strategies specifically. However, its proposed rule 
amendments would also force commodity index funds to register as CPOs whether those funds 
were pursuing a purely passive strategy or one with some active futures management component. 
Even a commodity index fund's passive commodities investing may be unable to qualify as hona 
fide hedging under CFTC Regulation l.3(z)(1) and current Commission guidance.27 Other funds 
that may employ limited commodity futures or commodity options strategies that nonetheless fail 
the hona j/de hedging test or five-percent test may forego this impo11ant commodity trading 
activity, leaving investors with a less-diversified portfolio and unmet inve.<,tment needs. 
Additionally, every commodity-based registered investment company, regardless of whether its 
strategy involved passive indexing or actively managed futures investing, would be unable to 
comply with the NFA's proposed expansion of the Rule 4.5 marketing restrictions without 
registering as a CPO. 

In addition, if mutual funds were required to register as CPOs, the NFA's proposed rule 
amendments would create excessive, duplicative regulation, forcing registered investment 
companies to incur significant costs in complying with new and unnecessary disclosure, reporting 
and recordkeeping requirements.28 These co.<,ts would be passed on to fund investors, affecting 
the returns these individuals rely upon for retirement, education and other important investment 
objectives. Adoption of the proposed modification of current Rule 4.5 as described in the 1-,;f A 
Petition would have to be accompanied by harmonirntion between applicable and conflicting 
Commission and SEC regulations, For example, the requirement that in some cases a registered 

n 17 C.F.R. § J.J(z)(J). Since adopting Rule 1.3(z)(J) in 1977, the Commission has clarified, 
interpreted and reinterpreted what it means to be engaged in bona fide hedging, See Background 
on Position Limits and the !ledge Exemption, Statement of Dan M. Berkovit,,, (Jenera! Counsel, 
Commodity Futures Trading Commission (Jan. 14, 2010). 

Chuck Jaffe, Financial Reform Won't Make Commodity Funds Safer, MARKEJWAJC!l (Aug. 8, 
20 I 0), available al http://www.markctwatch.com/story/financial-rcform-wont-make-comrnodity
funds-safer-20 I 0-08-08. 
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CPO disclose the performance of its other pools in a disclosure document for a pool with less 
than three years of pcrformancc29 would likely violate investment adviser regulations under the 
lnvcstmcntAdviscrs Act of 1940, as well as certain form disclosure requirements for mutual fund 
registration statcmcnts . .1 11 

We appreciate the opp011ur1ity to share our views with the Commission on this important topic. 
Please contact Matthew K. Kerfoot at 212-641-5694 or matth!:w.kcrfoot@dcchcrt.com if we can 
provide any additional information that may assist the Commission 

Sincerely, 

'l~VJ;Ct-t"' \ ~~\'I,, 1"'-' 
\.1atthew K. Kerfoot 

cc: Ananda Radhakrishnan 
Director 
Division of Clearing and lnrermediwy Oversighr 

William Penner 
Deputy Director, Compliance and Registratiun 
Division of Clearing and Intermedimy Oversight 

Barbara S. Gold 
Associate Director 
Division of Clearing and lnlermediary Oversight 

17 C.F.R. § 4.25(c). 

See e.g., 17 C.F.R, § 275.206(4)-1 and Item 4(b) ofForm :'l-lA. 
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COM:WOIJITY FUTURES TRADIKG COM:vIISSION 

Petition of the Xational Futures Association, Pursuant to Rule 13.2, to the U.S. Commodity 

Futures Trading Commission to Amend of the Rule 4.5 

AGF.l\CY: COM:WOJJITY FUTURES TRADING C:O:vlM!SSION. 

ACTION: NOTIC:E OF PETITION AND REQCEST FOR COMMENT 

St::\-fMARY: The "National Futures Association ("Nl•'A") has petitioned the Commodity 

Futures Trading Commission ("Commission" or "CFTC") to amend a rule that excludes certain 

otherwise regulated persons from the definition of the term "commodity pool operator" ("CPO") 

with respect to certain quali1)'ing entities. The rule presently requires any person desiring to 

claim the exclusion to file a notice of eligibility \Vith "\!FA, which must idcntif)' the qualifying 

entity to be operated pursuant to the cxch1sion. 

NFA requests the Commission amend its rule to limit the scope of the exclusion for 

registered mvestment companies ("RI Cs"), Specifically, NFJ\ has requested that uny RIC 

include in its notice of eligibility a representation that the RI C's qualifying entity (1) will use 

commodity futures or commodity options contracts solely for bona fide hedging purposes, (2) 

will not have the initial margin und premiums required to establish any commodity futures or 

commodity options not used for bona fide hedging purposes exceeding five percent (5%) of the 

liquidation value of the qualifying entity's portfolio, and (3) will not be marketed to the public as 

a commodity pool or as a vehicle for investment in commodity futures or commodity options. 

The Commission seeks comment on 1\FA's petition and any related questions. Copies of 

the petition arc available for inspection at the Office of the Secretariat, by mail at the address 

listed below, by telephoning (202) 418-5100, or on the Commission's Web site 

(http:/ /w_\VW. elk. nov ). 



DATES: Comments must be received on or before [INSERT DA'l'E 30 DAYS AFTER DATE 

OF PUBUCATIO:-J lN TlIE fl;DERAL RFGTSTERJ. Comments must be in English or, if not, 

accompanied by an English translation. 

ADDRESSES: Comments should be sent to David A Stawick, Secretary, Commodity Futures 

Trading Commission, Three Lafayette Centre, 1155 21 st Street, N. W ,, Washington, DC 205 81. 

Comments may be sent hy facsimile transmission to (202) 418-5521, or by e-mail to 

N_l_.,Aa111endrule4.5({Dcftc.g~y, Reference should be made to "National Futures Association 

Petition to Amend Commission Rule 4.5 ." Comments may also be submitted by connecting to 

the Federal eRulemaking Portal at http://www.regul_ations.gov_ and following the comment 

submission instructions. Comments will be published on the Commission's Web site. 

FOR FCRTHER INFORMATION CONTACT: Kevin P. Walck, Assistant Director, 

Telephone: (202) 418-5463, E-mail: kwalek(c_foJtc.goy or Daniel S. Konar II, Attorney-Advisor, 

Telephone: (202) 418-5405, E-mail: Jkgnar~~cftc,g(i_y, Division of Clearing and TntermeJiary 

Oversight, Commodity Futures Trading Commission, Three Lafayette Centre, 1155 2 l •11 Street, 

N.W., Washington, DC 20581. 

SUPPLEMENTARY !!\FORMATION: 

I. Background 

In 1985, the Commission adopted Rule 4.5, which provides an exclusion from the 

definition of "CPO" for certain otherwise regulated persons that operated certain qualifyrng 

entities. 1 At the time of its adoption, any person seeking to claim the exclusion was required to 

file with the Commission a notice of eligibility that contained a representation that 

... such person will operate the qualif"ying entity specified therein in a manner such that 
the qualifying entity: (i) Will use commodity futures or commodity options contracts 
solely for bona fide hedging purposes within the meaning and intent of§ l .3(z)(l) 

1 50 FR 15868-01 (April 23, 1985), 

2 



lsubjeet to certain provisionsJ., .(ii) Will not enter into commodily futures and 
commodity options contracts for which the aggregate initial rnargm and premiums exceed 
5 percent of the fair market value of the entity's assets, after taking into account 
unrealized profits and unrealized losses on any such contracts ... and (iii) Will not be, and 
has not been, marketing participations to the public as or in a commodity pool or 
otherwise as or in a vehicle for trading in the commodity futures or commodity options 
markcts. 2 

In 2003, the Commission amended Rule 4.5 by deleting the bona fide hedging 

requirement, the limitation on aggregate initial margin, and the prohibition on marketing:l In 

proposing tbese amendments to Rule 4.5, Lhc Commission explained that its decision to delete 

the hedging requirement and the limitation on aggregate initial margin was driven by the fact that 

persons and qualifying entities that arc otherwise regulated "may not need to be subject to any 

commodity interest trading criteria to qualify for the exclusion afforded hy Rule 4.5 ."4 The 

Commission further explained when adopting the final amendments that its decision to delete the 

prohibition on marketing was driven by comments claiming that "the 'otherwise regulated' 

nature of the qualifying entities .. would provide adequate customer protection, and, further, that 

compliance with the subjeclive nature of the marketing restriction could give rise to the 

possibility of unequal enforcement where commodity interest trading was restricted. "5 

Rule 4.5 currently requires only that notices of eligibility include representations that 

... the qualifying entity: (i) Will disclose in writing to each participant, whether existing 
or prospective, that the qualifying entity is operated be a person who has claimed an 
exclusion from the definition of the term 'commodily pool operator' under the 
l Commodity Exchange] Act, and therefore, who is not subject to registration or 
regulation as a pool operator under the [Commodity Exchange] A.ct. .. and (ii) Will submit 
to special calls as the Commission may requirc. 6 

2 Id. at 15883. 
3 68 FR 47221-01, 47223 (Aug. 8, 2003). 
4 68 FR 12622-02, 12626 (Mardi 17, 2003). 
5 68 FR 47223 
6 17 C.F.R. §4.5(c)(2). 

] 



JI. .'.'IF' A's Petition 

13y letter dated August l 8, 2010 ("Pctiti.on"), 1\f A, a registered futures association, 

petitioned the Commission under Rule 13.27 to amend Ruic 4.5. Specificully, NfA requested 

that, in addition to the two current representations required in a person's notice of eligibility, 

Rule 4.5 should require the following representation: 

(iii) Furthermore, if the person claiming the exclusion is an investment company 
registered as such under the Investment Company Act of 1940, then the notice of 
eligibility must also contain representations that such person will operate the qualifying 
entity as descnbed in !Rule] 4.5(h)(l) in a manner such that the qualifying entity: (a) Will 
use commodity futures or commodity options contracts solely for bona fide hedging 
purposes within the mcuTJing and intent of [Rule] 1.3(z)( I); Provided hmvever, That in 
addition, with respect to positions in commodity Cutures or commodity option contracts 
that may be held by a qua Ii f)'ing entity only which do not come within the meaning and 
intent of [Rule] l.3(L)(l ), a qualif)'ing entity may represent that the aggregate initial 
margin and premiums required to establish such positions will not exceed five percent of 
the liquidation value of the qualifying entity's portfolio, alter taking into account 
umealized profits and unrealized losses on any such contracts it hus entered into; and, 
Frovided Ji1rther, That in the case of an option that is in-the-money at the time of 
purchase, the in-the-money amount as defined in [ Rule I 190.0 l (x) may be excluded in 
computing such [fivej percent; (b) Will not he, and has not been, marketingpartieipations 
to the public as or in a commodity pool or othcn:visc as or in a vehicle for trading in ( or 
otherwise seeking investment exposure tu) the commodity futures or commodity options 
markets. 

III. Request for Comments 

The Commission requests public com1nent on any aspect ofthe Petition that eommcnters 

believe may raise issul!s under the Commodity Exchange Act or Commission regulations. 

!sued in lfl~h.in~q} DC, on September 13, 2010 by the Commission. 

--r-..(IA s1 1 ~ aVll . , /.lWICK, 

Secretary of the Commission 

7 17 C.F.R. §13.2 (enumerating the process by which the Commission may be petitioned for the i~suance, 
amendment OJ' repeal of a rule). 

4 



NFl-\ NATIONAL f---'"UTU8ES ASSOCIATION 

Via E-Mail and Overnight Mail 

Mr. David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st, N.W. 
Washington, DC 20581 

August 18, 2010 

Re: Petition for Rulemaki11g to Amend CFTC Regulation 4.5 

Dear Mr, Stawick: 

National Futures Association (NFA} respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulation 4.5, which provides an 
exclusion from the definition of the term "commodity pool operator" for otherwise 
regulated persons operating certain qualifying entities. 1 Prior to 2003, persons claiming 
this exclusion had to file a notice of eligibility pursuant to CFTC Regulation 4 5(c) and 
represent, in part, that the person will operate the qualifying entity such that lt (1) will not 
be, and has not been, marketing participations to the public as or in a commodity pool 
or otherwise as or in a vehicle for trading in the commodity futures or commodity options 
markets; and (2) will use commodity futures or commodity options contracts solely for 
bona tide hedging purposes and, with respect to positions held for non-bona fide 
hedging purposes the aggregate initial margin and premiums required to establish such 
positions will not exceed five percent of the liquidation value of the qualifying entity's 
portfolio, after taking into account unrealized profits and unrealized losses on any such 
contracts it has entered into. 

For the reasons set forth below, we request that the CFTC amend 
Regulation 4.5(c) to restore operating restrictions on registered investment companies 
that are substantially similar to those in effect prior to 2003. The information required by 
CFTC Regulation 13.2 follows: 

1 NFA withdrew its .June 29, 2010 Petition for Rulemaking to Amend CFTC Regulation 4 5 by separate 
letter dated August 18, 2010. 

300 S. R,vcrside P/dZJ .S(de 1800 Ch;cago, Illinois 60606 31?. 181.1300 800,62135/0 312.181 146/ fox W/1W.nfa.i11tures.org 
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I. Text of Proposed Rule Amendments [additions are underlined[ 

Part 4- COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

4.5 Exclusion from the definition of the term "commodity pool operator." 

(c) 

". 
(2) The notice of eligibility must contain representations that such person will operate 
the qualifying entity specified therein in a manner such that the qualifying entity: 

(i) Will disclose in writing to each participant, whether existing or prospective, 
that the qualifying entity is operated by a person who has claimed an 
exclusion from the definition of the term "commodity pool operator" under the 
Act and, therefore, who is not subject to registration or regulation as a pool 
operator under the Act; Provided, that such disclosure is made in accordance 
with the requirements of any other federal or state regulatory authority to 
which the qualifying entity is subject. The qualifying entity may make such 
disclosure by including the information in any document that its other federal 
or state regulator requires to be furnished routinely to participants or, if no 
such document is furnished routinely, the information may be disclosed in any 
instrument establishing the entity's investment policies and objectives that the 
other regulator requires to be made available to the entity's participants: and 

(ii) Will submit to such special calls as the Commission may make to require the 
qualifying entity to demonstrate compliance with the provision of this§ 4.5(c); 

illD. Furthermore, if the person claiming the exclusion is c:lD investment compar:,_y_ 
registered under the Investment Company Act of 1940, then the notice of 



Mr. David Stawick 
Page 3 

August 18, 2010 

eligibility must also contain representations that such person will operate the 
qualifying entity as described in§ 4.5(b}(1) in a ma_nner such that the 
qualifying entity: 

(ill Will use commodity futures or commodity options contracts solely for 
bon_a fide hedging purposes within the meaning and intent of§ 
1.3{z){1 ); Provided, however, That in addition, with respect to positions 
in commodity futures or commodity option contracts that may be held 
by a qualifying entity only which do not come within the meaning and 
intent of§ 1.3(z)(1), a qualifying entity may represent that the 
aggregate initia_l margin and premiums required to establish such 
positions will not exceed five _Qercent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits 
and u_nrealized losses on any such contracts it has entered into; and, 
Provided further, That in the case of an option that is in-the-mon_!;!Y...fil 
the time of purchase, the in-the-money amount as defined in§ 
190.01 (x) may be excluded in computing such 5 percent: 

{hl Will not be, and has not been, marketing participations to the public as 
or in a commodity pool or otherwise as or in a vehicle for trading in (or 
otherwise seeking investment exposure to) the commodity futures o_r 
commodity options markets; 

Provided further, however, That the making of such representations shall not 
be deemed a substitute for compliance with any criteria applicable to 
commodity futures or commodity options trading established by any regulator 
to which such person or qualifying entity is subject. 

II. Nature of NF A's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. One of NF A's primary purposes is to ensure the 
protection of customers participating in the commodity futures markets. Recently, NFA 
has become aware of at least three entities filing for exclusions under Regulation 4.5 
with respect to registered investment companies that they operate. These mutual funds 
are marketed to customers, including retail investors, as commodity futures investments 
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and are indirectly invested substantially in derivatives and futures products. In fact, 
although these funds are structured differently than public commodity pools and conduct 
the futures trading through a subsidiary for tax and mutual fund regulatory purposes, 
their aim is the same-targeting retail investors with in some cases minimum 
investment amounts of as little as $1,000 who want exposure to actively managed 
futures strategies. 

Importantly, as noted above, these three funds invest in commodity 
futures instruments and/or other managed futures trading programs through a wholly
owned and controlled subsidiary. The fund invests up to 25% of its total assets in this 
subsidiary, and by leveraging assets at a 4 to 1 ratio, a fund is able to achieve a 
managed futures exposure equal to the full net value of the fund. 

NFA is interested in ensuring that registered investment companies that 
engage in more than a de minimis amount of futures trading and that are offered to 
retail customers or are marketed to retail customers as a commodity pool or otherwise 
as or in a vehicle for trading in (or otherwise seeking investment exposure to) the 
commodity futures or commodity options markets are subject to the appropriate 
regulatory requirements and oversight by regulatory bodies with primary expertise in 
commodity futures NFA believes that requiring persons that market commodity funds 
to the retail public and whose funds engage in more than a de minimis amount of 
futures trading or investment to be registered as commodity pool operators ("CPOs") 
furthers that goal. 

Ill. Supporting Arguments 

CFTC Regulation 4.5 currently makes available to eligible persons an 
exclusion from the definition of CPO with respect to the operation of certain qualifying 
entities, including registered investment companies, that would otherwise constitute 
commodity pools but that are already subject to extensive federal and/or state operating 
requirements. Prior to 2003, eligible persons claiming this exclusion were required to 
represent that commodity futures and option contracts were used solely for bona fide 
hedging purposes, and that for positions in commodity futures and option contracts that 
were not used for bona fide hedging purposes, the aggregate initial margin and 
premiums do not exceed 5% of the liquidating value of the qualifying entity's portfolio 
after taking into account unrealized profits and losses In addition, eligible persons were 
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required to represent that the qualifying entity will not be, and has not been, marketing 
participations to the public as or in a commodity pool or otherwise as or in a vehicle for 
trading in the commodity futures or commodity options markets 

In March 2003, the Commission proposed amendments to Regulation 4.5 
to eliminate the limitation on non-hedge trading. At the same time, the Commission 
proposed formally adopting CFTC Regulation 4 13(a)(4) to provide an additional 
exemption from CPO registration based solely on a pool participant's purported 
sophistication, without any requirement that the pool operator must be subject to 
another regulatory scheme and without any restriction whatsoever on the purpose and 
scope of the pool's commodity interest trading. The Commission further stated that 
"since the eligible persons and qualifying entitles of Rule 4.5 are, as stated in the title of 
the rule, 'otherwise regulated,' the Commission believes that, like the unregulated CPOs 
for whom it is proposing relief below, these persons and entities may not need to be 
subject to any commodity interest trading criteria to qualify for relief under Rule 4.5."

2 

At this time, the Commission also stated its view that Regulation 4 5's "no
marketing" restriction should remain in place. The Commission noted that eligible 
persons should remain prohibited from marketing a qualifying entity as a commodity 
pool or otherwise as a vehicle to trade commodity interests and indicated that this 
restriction was necessary because members of the retail public may participate in the 
trading vehicles subject to a Regulation 4.5 exclusion. The Commission nonetheless 
requested comment on the merits of maintaining this marketing prohibition.3 

By letter dated May 1, 2003 to the CFTC, NFA supported maintaining 
Regulation 4.5's "no marketing" restriction. !n particular, NFA stated that "current and 
proposed Rule 4.5 both provide that the exclusion is not available if the vehicles are 
marketed as commodity pools. Since Rule 4.5 is an exclusion rather than an 
exemption, the anti-fraud provisions of Section 4(o) of the CEA do not apply. 
Investments in these vehicles can be - and often are - sold to unsophisticated 
customers. While the sale of these investment vehicles is subject to the anti-fraud 
provisions in other statutes, unsophisticated customers should also have the benefit of 
Section 4(o) if the investment is marketed as a commodity pool Therefore, we agree 

----------

2 See 68 Fed. Reg. 12622.12626 (March 17, 2003). 
3 See ]Q. 
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that the exclusion should not be available if the vehicles are marketed as commodity 
pools." NFA felt that with this "no-marketing" restriction in place, it made sense to 
eliminate the limitation on non-hedge commodity trading due to certain concerns 
regarding margin levels expressed at that time. 

In August 2003, after receiving comments that supported eliminating both 
the limitation on non-hedge commodity trading and the prohibition on marketing these 
qualifying entities, the Commission adopted amendments to Regulation 4.5 to eliminate 
both these provisions. In doing so, the Commission stated that "one commenter agreed 
with the proposed retention of the 'no marketing' criterion (and with the Commission's 
rationale therefore) but several cornmenters disagreed with it. The Commission noted, 
in part, that these commenters claimed that, in the absence of any trading restriction, 
the "otherwise regulated nature" of the qualifying entities specified in Regulation 4.5 
would provide adequate customer protection. 4 

Over the past several months, at least three entities that previously filed 
notices for exclusions under Regulation 4.5 with respect to certain registered investment 
companies launched these mutual funds. These mutual funds are marketed to 
customers, including retail investors, as commodity futures investments and are 
indirectly invested via a subsidiary structure substantially in derivatives and futures 
products. Customers may use an electronic brokerage account to trade one of these 
mutual funds, which are sold by broker/dealers on internet platforms in which retail 
investors only need to point and click to either buy or redeem shares in a fund that 
offers exposure to an actively managed futures product. 

NFA staff has reviewed the prospectuses and promotional material 
prepared for these funds. 5 One fund's prospectus indicates that it pursues its 
investment strategy by mainly investing in a combination of exchange traded futures 

~ See 68 Fed. Reg. 47221, 47223 (August 8, 2003). 
u See MutualHedge Frontier Legends Fund-http://mutualhedge.com/default.aspx; 
AQR Fund-http://www.aqrfunds.com/ 
Our _Funds/Individual/Fu ndl D _ 12/Overview/Managed_Futures_ Str-ategy _Fund. fs;and HighbridgG Fund
h tips:/ lwww. jpmo rg an fu nd s. com/cm/Sate 11 ite? page n am e=j pmN an I tyWra pp Gr & U serF rie nd I y U R I . =fund ave 
rview&cusip=48121 A696 
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and options contracts, forward contracts, swaps, and other over the counter derivatives 
and fixed income securities, often referred to as a "managed futures strategy."

6 

This fund's promotional material indicates that the fund's inception date 
was December 31, 2009, and the fund has a minimum investment amount of $2,500 
(subsequent investments of $500) and offers two share classes, A and C. Class A has 
a maximum sales charge of 5.75% and a net expense ratio of 2.20% and Class C has 
no sales charge but a net expense ratio of 2.95%.7 The fund's promotional material 
also states that the fund is "A Pioneering Managed Futures Investment" that is 
accessible, comprehensive, innovative, and has proven management.8 The material 
also specifically notes that the fund has a "lower cost structure than most retail 
managed futures funds" and is "the first mutual fund to generate managed futures 
returns through net-long, actively managed CTAs" The fund's assets are traded 
pursuant to five managed futures trading programs. In particular, the fund's prospectus 
states that the subsidiary's investment adviser (which is also the fund's adviser) expects 
to invest the assets of the subsidiary in a manner designed to provide exposure to five 
global macro programs. 

In adopting the 2003 changes to Regulation 4.5, the CFTC eliminated the 
prior "no-marketing" restriction and did not place any qualification standards on the type 
of customers who may invest in a qualifying entity. Without these types of operating 

6 A second fund's prospectus states that in order to pursue its investment objective, the fund invests in 
futures contracts and futures-related instruments including, but not limited to, equity index futures, 
currency forwards, commodity futures, swaps on commodity futures, fixed income futures, bond futures 
and swaps on bond futures (collectively, the Instruments) either by investing directly in those Instruments, 
or indirectly by investing in a subsidiary that invests in those Instruments. The third fund's prospectus 
states t11at the fund seeks to achieve its objective by investing in a diversified portfolio of commodity
linked derivatives and fixed income securities. The prospectus additionally states that the fund invests in 
commodity-linked derivative instruments, such as commodity-linked notes, swap agreements, commodity 
options, futures and options on futures that provide exposure to the investment returns of the 
commodities markets without investing directly in physical commodities. 

7 The other two funds also commenced in January 2010 and these also have various share classes with 
minimum investment amounts ranging from $5,000 to $1 million and $1,000 to $1 million, respectively. 

8 A second fund's Fact Sheet makes similar statements and indicates that "The Fund delivers an active 
long/short Managed Futures strategy in a mutual fund vehicle." Tlrn fund's investment objective states 
the fund "seeks to generate positive absolute returns." 
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restrictions, these mutual funds are marketed and sold to customers, including retail 
investors, who may be unsophisticated in commodity futures investments. NFA 
believes that any commodity futures investment that is marketed to retail customers as 
a commodity pool or othervvise as or in a vehicle for trading or investing in (or othervvise 
seeking exposure to) the commodity futures or commodity options markets should be 
subject to the regulatory requirements and protections contained in the CFTC's Part 4 
regulations. 

In reviewing these funds' prospectuses, NFA found that the offering 
material omits substantial disclosures that would otherwise be mandated by Part 4. 
Among other things, the prospectuses do not include detailed information about the 
fund's futures commission merchants and potential conflicts of interest, and 
performance information for the fund (assuming it has three months performance) or 
other funds operated by the investment adviser. Additionally, to the extent the funds' 
prospectuses state that the fund and/or subsidiary will invest in other actively managed 
futures trading programs, the prospectuses provide little information about these 
managed futures trading programs, these programs' fee structures, and the past 
performance results of their trading managers. 

NFA also has customer protection concerns relating to these mutual funds' 
use of a wholly-owned and controlled subsidiary to invest in commodity futures 
transactions on behalf of the fund. NFA understands from reviewing some of these 
funds' prospectuses that the funds' investment in a subsidiary is intended to provide the 
funds with exposure to futures and commodities in a manner consistent with the 
limitations of the federal tax requirements in Sub-chapter M of the IRS Code Sub
chapter M requires, in part, that at least 90% of a fund's income be derived from 
securities or derived with respect to its business of investment in securities (i.e., 
qualifying income). The funds rely upon IRS private letter rulings to other mutual funds, 
which indicate income from a fund's investment in a subsidiary will constitute qualifying 
income. 

However, while these funds' offering materials indicate that the 
subsidiaries are subject to certain investment restrictions applicable to the funds 
themselves, these subsidiaries are neither commodity pools regulated by the CFTC and 
NFA nor registered investment companies. Additionally, the prospectuses make clear 
that the subsidiaries are not subject to the Investment Company Act of 1940's customer 
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protection regime. The vast majority of the regulated funds' holdings appear to be 
money market instruments to serve as collateral for the subsidiaries' derivatives 
positions; yet, the subsidiaries' dally operations, including their actual derivatives 
positions (including the positions' leverage amounts) and fees charged are not entirely 
transparent. 

Given these funds' offerings, NFA proposes the aforementioned 
amendments to Regulation 4.5 since we believe the premises underlying the 
Commission's elimination in 2003 of the "no-marketing" and "five-percent trading test" 
limitations as applied to registered investment companies may no longer be valid To 
the extent the Commission used proposed Regulation 4.13(a)(4) as a rationale to 
eliminate the "five-percent trading test", NFA believes that the Commission should 
review whether this rationale remains appropriate in light of these actively managed 
retail futures funds. 9 

NFA believes at this time that Regulation 4.13(a)(4)'s exemption from 
CPO registration does not support the 2003 elimination of the "five-percent trading test." 
Specifically, although Regulation 4.13(a)(4) does not contain any restriction on the 
purpose or scope of a pool's commodity interest trading, we believe a critical distinction 
between a Regulation 4.5 qualifying entity and a Regulation 4.13(a)(4) pool is the 
qualifications of the fund participants 10-Regulation 4.13(a)(4 )(ii)(A) requires every 
natural person pool participant to be a "qualified eligible person" as defined in 
Commission Regulation 4.7(a)(2). In contrast, Regulation 4.5 has no qualification 
requirement for customers who may invest in a qualifying entity, including a registered 
investment company. Moreover, NFA strongly believes that in circumstances in which 
no qualification requirement exists for fund participants, then NFA and the CFTC should 

9 NFA recognizes that registered investment companies may need to engage in futures transactions for 
bona fide hedging purposes and believes they should be permitted lo engage a de minimis amount of 
speculative futures trading without the necessity to be registered with and regulated by the CFTC. 

10 Another distinction is interests in Regulation 4.13(a)(4) pools are exempt from registration under the 
Securities Act of 1933 while Regulation 4,5 qualifying entities are operated by otherwise regulated 
persons. For the reasons explained in this letter, however, NFA believes that to the extent that the 
Commission's 2003 amendments to Regulation 4.5 were, in part, premised on the ''otherwise regulated 
nature" of the qualifying entities, this premise may no longer be valid, 
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have regulatory oversight of collective investment vehicles that engage in more than a 
de minimis amount of futures trading. 11 

Additionally, to the extent that the Commission's 2003 amendments to 
Regulation 4.5 were, in part, premised on the 1'otherwise regulated nature" of the 
qualifying entities, this premise may no longer be valid. As noted above, despite the 
fact that these registered investment companies are marketed to retail customers as an 
actively managed futures fund, they are not subject to customer protection rules entirely 
comparable to the CFTC's Part 4 Regulations and NF A's Compliance Rules. NFA 
believes that a registered investment company that is marketed, in part, to 
unsophisticated retail customers as a commodity pool or otherwise as or in a vehicle for 
trading in (or otherwise seeking exposure to) the commodity futures or commodlty 
options markets or that engages in more than a de minimis amount of non-hedge 
futures trading should be subject to the CFTC's Part 4 regulatory requirements and 
protections, and the oversight of the CFTC and NFA who have the experience and 
expertise ln regulating managed retail futures products. The CFTC alone has the 
Congressional mandate to regulate retail managed futures trading and products, and 
over the years has developed the specialized body of skill and knowledge necessary to 
fulfill this mandate. 

Additionally, NFA is deeply concerned that a number of CPOs who 
currently operate public pools will avail themselves of this alternative registered 
investment company structure. Given our concern with this registered investment 
company structure and the lack of adequate retail customer protections in some areas 
comparable to those afforded prospective investors in a public commodity pool subject 
to Part 4, NFA does not believe that retail futures customers would be served well if this 
migration were to occur. 

11 NFA notes that Commission Regulation 4 13(a){3) provides an exemption from CPO registration, 
which requires a pool to meet one of two tests with respect to its commodity interest positions, including 
positions in security futures products, whether entered into for bona fide hedging purposes or otherwise
the aggregate initial margin and premiums required to establish such positions will not exceed 5% of the 
liquidation value of the pool's portfolio, after taking into account unrealized profits and unrealized losses 
on any such positions it has entered into or the aggregate net notional value of such positions does not 
exceed 100% of the liquidation value of the pool's portfolio, after taking into account unrealized profits and 
unrealized losses on any such positions it has entered into. Moreover, CFTC Regulation 4.13(a)(3)(iii) 
requires natural person pool participants to at least meet the accredited investor qualification standards 
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For these reasons, NFA respectfully requests that the Commission amend 
Regulation 4.5(c) to require a registered investment company claiming an exclusion 
from the definition of the term "commodity pool operator" to represent in the notice of 
eligibility that the qualifying entity (i e registered investment company) will be operated 
such that it (1) will not be, and has not been, marketing participations to the public as or 
in a commodity pool or otherwise as or in a vehicle for trading in (or otherwise seeking 
investment exposure to) the commodity futures or commodity options markets; and (2) 
will use commodity futures or commodity options contracts solely for bona fide hedging 
purposes and, with respect to positions that may be held by the qualifying entity only for 
non-bona fide hedging purposes the aggregate initial margin and premiums required to 
establish such positions will not exceed five percent of the liquidation value of the 
qualifying entity's portfolio, after taking into account unrealized profits and unrealized 
losses on any such contracts it has entered into. 

Lastly, NFA recognizes that, if adopted, the proposed amendments to 
Regulation 4.5 will impose the same operating restrictions on registered investment 
companies that were in place prior to 2003. Obviously, since 2003, a number of 
persons have filed notices of eligibility pursuant to Regulation 4.S(c) on behalf of 
registered investment companies, and those entities may no longer be eligible for 
exclusion from CPO registration in the future if the proposed amendments are adopted. 
Therefore, NFA encourages the Commission to provide adequate time for these 
registered investment companies to comply with the Commission's applicable 
regulations or seek the appropriate relief therefrom 

Additionally, to the extent that the Commission has granted operational 
relief from certain Part 4 Regulations (e.g. disclosure document and reporting and 
record keeping) to exchange traded funds-that are commodity pools organized as 
Delaware statutory trusts-NF A encourages the CFTC to determine whether it is 
appropriate to grant similar and/or other relief to public commodity pools and listed 
pools that may want to continue operating as registered investment companies If the 
Commission desires, NFA is willing to participate in discussions in the future with 
Commission staff to achieve this result, which may necessitate harmonizing CFTC and 
SEC regulatory requirements 
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NFA respectfully petitions the Commission to amend Regulations 4 5 as 
described above. 

cc: Via Email: 

( _:_~ruly yours, 

( •, 

' /:C></"-c.,"' ) ,,--

•. - ~ri,omas w. Sexton, Ill 
Senior Vice President 
and General Counsel 

Honorable Gary Gensler, CFTC Chairman 
Honorable Michael Dunn, CFTC Commissioner 
Honorable Scott O'Malia, CFTC Commissioner 
Honorable Jill E. Sommers, CFTC Commissioner 
Honorable Bart Chilton, CFTC Commissioner 
Mr. Ananda Radhakrishnan, CFTC Director 
Mr. William Penner, CFTC Deputy Director 

m·\ca11ilrc9c·laloryl rev.retit'on for Rulernaking 4.5(c).doc 
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SUBMITTED ELECTRONICALLY 

Mr. David A. Stawick 
Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, NW 
Washington, DC 20581 

Diana L. Preston 
Vice President and Senior Counsel 

Center for Securities, Trust & Investments 
202-663-5253 

dpreston@aba.com 

Ms. Elizabeth M. Murphy 
Secretary 
Securities & Exchange Commission 
100 F Street, NE 
Washington, DC 20549-1090 

RE: Petition for Rulemaking on the Definition of Eligible Contract Participant in 
Commodity Exchange Act Section 1a(18), Interpretive Letter, Exemptive Relief, or 
Other Guidance 

Dear :Mr. Stawi.ck and Ms. Murphy, 

The American Bankers Association (ABA)1 is requesting rulemaking, an interpretive letter, 
exemptive relief, or other guidance from the Commodity Futures Trading Commission (CFTC) and 
the Securities Exchange Commission (SEC) (together, the Commissions) on the eligible contract 
participant (ECP) definition in Commodity Exchange Act Section 1a(18), which is incorporated by 
reference in Securities Exchange Act Section 3(a)(65). This definition is a key component of the 
new regulatory framework for the swaps markets. As a result of the Dodd-Frank act, only ECPs will 
be able to enter into over-the-counter (OTC) swaps. 

\X'hile the definition of final swap dealer and security-based swap dealer (together, swap dealer) 
definition rule provided some clarity on the ECP definition, it left some significant issues 
unaddressed. The Commissions listed some of the issues related to the ECP definition that they 
may consider in the future. 2 We urge the Commissions to act expeditiously to ensure the transition 
to the new regulatory regime does not unduly disrupt the lending markets.3 

1 The American Bankers ,\ssociauon represents banks of all sizes and charters and is the voice for the nation's $14 
trillion banking industry and its 2 million employees. Leam more at www.aba.com. 

2 ~ footnote 596 of the Entity Definiuons Rule at 77 Fed.~- at 30647. These issues include: (i) the ECP status of 
jointly and severally liable borrowers and coumerparties, non-ECPs guaranteed by ECPs, and non-ECP swap 
collateral providers; (li) whether bond proceeds count toward the "owns and invests on a discretionary basis 
$50,000,000 or more in investments" element of the governmental ECP prong; (iii) the relationship between tht: ECP 
and eligible commercial entity definitions for purposes of CEA section la(18)(A)(vii); (iv) the scope of the 
"propnetorship" element of the enuty prong of the ECP definillon 1n CEA section la(18)(.A)(v); (v) the meaning of 
the new "amounts invested on a discretionary basis" element of the individual prong of the ECP definition; (vi) 
whether persons can be ECPs in anticipation of receiving, but before they have, the necessary assets; and (vii) that 
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Given the unprecedented depth and breadth of rukmaking required to establish an entirely new 
framework for regulating the swaps markets, the need for additional rukmaking, exemptive relief, or 
interpretive guidance is not surprising. However, absent clarity on some threshold issues, banks will 

be unnecessarily discouraged from offering swaps to customers if it is unclear whether those 
customers will qualify as ECPs. In many cases, this '\vill limit the availability of credit to borrowers 
looking to finance their husmess operations. 

It often takes months to negotiate and close a loan, so loan officers are already lacking key guidance 
on the ECP definition that they need to ensure potential customers can continue using swaps to 
hedge and mitigate loan risk. In the absence of guidance, the uncertainty is already causing some 
banks to reconsider whether borrowers with limited cash flows will have the ability, without swaps, 
to service debt should interest rates rise in the future. The result will be decreased lending -
especially to individuals and small and medium-sized businesses - at a time when our country needs 
access to credit to ensure sustained economic recovery, as well as decreased econonuc efficiency. 

I. Background 

Section 2(e) of the Commodity Exchange Act (CEA) and Section 6(1) of the Securities Exchange Act 
of 1934 will make it illegal to enter into a swap with anyone other than an ECP unless it is done on 
or subject to the rules of a designated contract market. As a result, it will be illegal to enter into 
over-the-counter (OTC) swap transactions '\vith a non-ECP after the swap definition 
implementation date on October 12, 2012. 

This deadline ts rapidly approaching. Many swaps will still be OTC transactions after that date 
because they arc exempt from clearing or they are customized, so banks and their customers all need 
guidance about which individuals or entities will be ECPs. Furthermore, the uncertainty is already 
havmg an impact on loan negotiations, since many of the loans currently being negotiated ,_vfil not 
close until after the implementation date. 

If banks and their customers do not have sufficient guidance about which parties are ECPs, then 
loan officers remain uncertain whether many of their borrowers will be able to use swaps to hedge 
commercial risks and protect cash flows needed to repay their loans. As a result, they will not have 
information about the most central components of loan underwriting, the ability to repay. This will 
not just affect the banks' ability to offer swaps to those customers. It will also affect the banks' 
ability to lend to those customers because of the impact on the customers' ability to repay the loan 
and the banks' ability to manage associated risks. 

The CFTC did provide assurance that it would not bring enforcement action so long as a party 
entering into a swap follows "reasonably designed policies and procedures to verify the F.CP status 

swap dealers arc not among the entities listed m CEA section 2(c)(2)(B)(i)(II) as acceptable counterparrics to non
ECPs engagmg in retail forex transactions. 

3 Sec Final Order, 76 Fed. Reg. 42508, 42509 Quly 19, 2011). 
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of a swap counterparty."4 However, the Cl•TC did not provide any additional clarity about the ECP 
definition or what might be appropriate verification procedures, especially in the context oflending 
to borrowers where there are multiple obligors. The SEC has not provided any similar assurances 
about potential enforcement action or any other relief. In the meantime, banks and their customers 
are left wondering whether they can engage in certain swap transactions or, tf they do, whether the 
swaps will be subject to rescission and possibly a private right of action in the event that the 
Commissions later define ECP in a way that docs not include certain countcrpartics. This is having 
a chilling effect on banks, especially those who lend to medium and small businesses that are so 
critical to restoring the economic health of our economy. 

Accordingly, we urge the Commissions to act expeditiously to issue an interim final rule,' provide an 
interpretive letter," or publish additional ·guidance on the issues raised in this letler. Alternatively, the 
CFTC could reconsider the decision not to extend the effective date for Section 2(e) and the SEC 
could grant exemptive relief until the Commissions have had sufficient time to give these issues 
further consideration.7 If none of these is possible or there arc other options that ·will proceed more 
qlllckly, then we ask the Commissions to grant alternative relief. 

We ask the Commissions to provide guidance throughout this letter because we assume it will be the 
swiftest course of action. Pursuant to Dodd-Frank Act Sections 712(d)(1), (2), and (4), it appears 
that the Commissions need to act jointly, after consultation '\vith the Board of Governors, to issue 
any rule, interpretation, or guidance regarding the ECP definition. \Xlhilc we understand that joint 
action presents additional challenges, it is imperative that these issues be resolved expeditiously. 
Accordingly, ABA urges the Comm1ss10ns to pursue any appropriate alternatives that provide clarity 
and legal certainty as soon as possible to ensure that the normal course oflending is not disrupted. 

II. Discussion 

A. Amounts Invested on a Discretionary Basis 

Absent certainty as to which assets '\viii qualify as amounts invested on a discretionary basis in order 
to qualify as an ECP, banks and their customers who are individuals will be unable to determine 
whether their swaps are legally enforceable. As a result, banks and their individual customers will be 
less likely to use swaps to hedge and mitigate risk. Banks may also be reluctant to lend or will do so 
on less advantageous terms that may leave borrowers with few or no options for the long-term, 
fixed rate, or flexible loans they need to run their businesses. 

Second Amendment to July 14, 2011 Order for Swap Regulation, 77 Fed. R~- 41260, 41263 Quly 13, 2012) 
(hereinafter Second Amendment). 
lbe Comrmssions have n.ilemaking authority pursuant to Section 13.2 of the Public Rulemaking Procccdures of the 
Commodity Exchange Act and Section t 92(a) of the Securities and Exchange Commiss10n Rules of Practice. 
~ Commodity Exchange Act Regulation 140.99 and Securittes Act Release No. 6269. 

7 Err ABA Comment Letter on EffectiYe Date Amendment~: Second Amendment ro July 14, 2011, Order for Swap 
Regulation, dated May 30, 2012 and Second Amendment at 41263. 

----------------------------
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1. Individuals 

Individuals will be required to have "amounts invested on a discretionary basis" in excess of $5 
million, but do not have guidance about what qualifies as an investment or what "discretionary 
basis" means. The CFTC has stated that it will not be treating personal property as "assets invested 
on a discretionary basis." 8 However, the CFTC has not yet clarified what would be considered 
personal property. 

Many individuals have a ,vide range of assets used to invest for retirement, run a business, or 
othenvise provide an income or appreciate in value for an investment return. For example, they 
may own commercial or residential rental real estate or own shares in privately-held businesses. 
They may have bank deposits, brokerage accounts, money market or mutual fund accounts, or 
collective investment funds that pool trust account assets. Individuals may also have investments in 
a ,vide range of retirement accounts, such as individual retirement accounts (IRAs), Keogh plans for 
self-employed individuals or unincorporated businesses, or 401(k:) plan accounts. They may also 
have money invested in life insurance policies. 

\'X/e encourage the Commissions to clarify the definition of investments and what constitutes 
personal property. The definition of investments at a minimum should include securities and the 
following if they are held for investment purposes: real estate, commodity interests, physical 
commodities, financial contracts that are not securities, and cash and cash equivalents (including 
foreign currencies). Cash and cash equivalents should include bank deposits, certificates of deposit, 
bankers acceptances and similar ba1;1k instruments, and the net cash surrender value of an insurance 
policy. In addition, the following should be deemed to be held for investment purposes if they are 
held in connection with the following businesses: (i) real estate if it is owned by an individual who is 
in the business of investing, trading, or developing real estate; and (ii) commodity interests or 
physical commodities owned or financial contracts entered into by an individual engaged in the 
business of investing, reinvesting, or trading them. 

2. Joint Investments 

Banks also need guidance on how to treat spouses ,vith a joint investment account. For example, if 
spouses are co-borrowers and are executing the swap to hedge their bank loan, is it sufficient if their 
joint investment account has more than $5 million? Or does there have to be $10 million in the 
account because there are two borrowers? The situation would be complicated further if there were 
a prenuptial agreement providing that the couple's property or investments would go 
disproportionately to one spouse or the other in the event of divorce. Or the couple might be 
domiciled in a community property state and one spouse might \vant to enter into the swap by 
~self or herself in reliance on a joint ac~ount with over $5 million but less than $10 million in 
tnvesttnents. 

These are real life scenarios and ABA urges the Commissions to provide investors and financial 
institutions with legal certainty about how to address them so that individuals can continue to enter 

8 Second Amendment at 41263. 
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into swaps. We encourage the CFTC and SEC to adopt a simple and easily administrable rule that 
allows spouses to include the following in determining ECP status: 

• If an individual is entering into a swap, he or she can include investments in his or her own 
name and those in which the individual has a joint, community property, or other similar 
ownership interest; and 

• If both spouses are jointly entering into a swap, they can each include investments in their 
own name, those in their spouse's name, and those in which they have a joint, community 
property, or other similar ownership interest. 

B. Sole Proprietorships 

The ECP definition applies asset and net worth tests to proprietorships rather than the "amounts 
invested on a discretionary basis" test applicable to individuals. The plain reading of the statutory 
provision would include sole proprietorships. However, ABA is seeking confirmation that it 
encompasses sole proprietorships, because they typically are not separate legal entities. 

Many sole proprietorships have illiquid assets like land, buildings, livestock, or crops and should 
qualify as ECPs under the asset or net ,vorth test applicable to proprietorships. This issue is 
particularly important for agricultural borrowers. Since many :Midwestern states prohibit 
corporations, limited liability companies and other corporate enterprises from owning farms, they 
would suffer disproportionate adverse impact if they have to meet the investments test. 

In order to clarify that individual proprietorships may qualify as ECPs using the asset or net worth 
test, ABA urges the Commissions to allow banks to rely on representations of individual 
proprietorships that they are doing business as a proprietorship in a state in which individuals may 
operate a business as a proprietorship, regardless of whether organizational documents are required 
in that state. Otherwise, sole proprietorships operating in states that do not require separate legal 
existence will be at a significant disadvantage. 

C. Purchase Money Loans, Construction Loans, and Other Asset Financing 

ABA also requests that the Commissions provide guidance on the ECP status of borrowers entering 
into purchase money loans, construction loans, and other asset financing. In the absence of such 
guidance, the banks and borrowers in these types of loans may not be able to enter into swaps to 
hedge risk and would be exposed to rising interest rates. Since banks may be unwilling to lend 
unless borrowers can hedge their interest rate risk, the viability of many commercial real estate 
acquisitions and construction projects might be at risk. 

For example, banks regularly mal_-:e loans to acquire commercial real estate properties, but the 
borrowers in these purchase money loans may be unable to gualify as ECPs until after the loan 
doses and title to the property has passed. Since income from the property to service the debt will 
be limited, a bank may require the borrower to hedge the loan's interest expense to avoid a default 
on its debt service if interest rates rise. 
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Banks also make construction loans that are funded incrementally as construction progresses and 
payments are made to cover construction costs. Borrowers may need to hedge against rising interest 
rates as part of the terms of the loan commitment but may not be able to qualify as ECPs until well 
after the loan closes. In other words, while the completed project may be an asset that exceeds $10 
million, these borrowers may be unable to qualify as ECPs under the asset test until the project is 
completed. These borrowers likely will not be able to hedge using a swap during at least part of the 
construction phase unless they can qualify using the net worth test, and they are often unable to do 
so since they are typically single asset entities. 

Not only is this an issue for commercial real estate lending-it also affects financing projects 
subsidized by the Federal government through tax credits for affordable housing and community 
development.9 

ABA requests that the CFTC and SEC provide guidance to ensure that borrowers and banks are not 
exposed to the risks of interest rate increases between the date a commitment is issued for a 
purchase money loan, construction loan, or other financing of assets and the date the borrower 
qualifies as an ECP. This is especially important since increases could threaten the viability of the 
project and a bank's willingness to commit to these facilities. Any borrower should qualify as an 
ECP by virtue of a financing commitment issued by a financial institution or any of its affiliates if 
the proceeds of the financing are to be used to acquire or construct assets that can reasonably be 
expected to have a fair market value in excess of $10 million and the swap is for hedging or 
mitigating the commercial risk of that financing. 

D. Multiple Obligors 

The ECP definition contemplates a simple counteiparty relationship between two parties. 
Frequently the lending or credit relationship is more complex between banks and their customers 
seeking to use swaps to hedge their interest rate, currency, commodity, or other exposures to 
commercial risk. Banks assess risk and underwrite loans and swaps based on an overall credit 
relationship with a customer or customers, and the swap exposure is almost always much smaller 
than the loan exposure. 

ABA urges the Commissions to provide clarity about how the new law will apply in the context of 
these relationships, including loans or extensions of credit that are made by related parties that are 
jointly and severally liable or are secured by collateral owned jointly by the parties. 

For example, the Low Income Housing Tax Credit (LIHTC) program provides tax credits to increase the supply of 
affordable housing in communities across America and accounts for the majority of all affordable housmg 
development in the United States today. Due to the limited initial equity investment, low asset value during 
construction, and high loan-to-value financing needed, one party has estimated that 10-15% of LIHTC pmjects 
undertaken in 2010 would not have been able to use swaps to hedge during the initial construction phase except for 
the fact that the swaps qualified under the CFTC's "line of business" test that has been replaced by the ECP 
defmition. Similarly, the New Market Tax Credit (1:'JMTC) program provides rnx credit incentives to inYestors in 
certified Community Development Entities that invest in low income communities. By one estimate, approximately 
fifty percent of NMTC deals would not have qualified as ECPs in 2010 absent further CFTC guidance on 
construction loans. 
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1. Related Obligors 

Borrowers seek to manage loan risk by entering into swaps based on the strength of the same 
obligors and assets that support the underlying loan or credit. For example, borrowers may include 
a parent company, its subsidiaries or other affiliates, or associated persons in the case of a 
partnership. Tf non-EC:P obligors must be excluded, or if their obligations for swaps as co
counterparty, co-owner of collateral or guarantor are potentially unenforceable, this could 
discourage banks from financing these businesses or offering them swaps to manage their loan 
exposure. \Ve don't believe Congress meant to interfere with these types of financing, particularly in 
view of the favorable treatment of swaps entered into in connection with the origination ofloans. 

In order to ensure that related obligors can continue to hedge their loan nsk, they should be able to 
aggregate their investments, net worth, and assets for purposes of determining their ECP status. 
There is precedent for this type of treatment - Rule 2a51-1 (g)(3) under the Investment Company 
Act of 1940 permits a parent company and majority-owned subsidiaries to aggregate investments for 
purposes of determining whether they meet the definition of a qualified purchaser. Aggregate 
attribution should apply not only to investments, but also to net worth and assets. 

Alternatively, if one of the related obligors in a transaction is an ECP, the remaining related obligors 
should be treated as ECPs for purposes of the transaction and related security arrangements. 

2. Multiple Guarantors 

Another common credit arrangement involving multiple obligors is a loan and swap with an ECP 
limited liability company (LLC) that is guaranteed by the l.LC owners, who may not all be ECPs. Tn 
fact, it is standard bank underwriting practice to rcqlllrc I.LC, "S" corporation, and limited liability 
partnership owners to guarantee the loan and the related swap. This ensures that the owners' 
interests are aligned and that the owners arc responsible for all or their pro rata portion of the debt 
In the event of default. 

In these types of transactions, having a single ECP as an obligor should be sufficient to satisfy the 
ECP definition. If the LLC is an ECP, then it should be immaterial whether all of the owners may 
or may not be guarantors or ECPs. In addition, lt would be particularly problematic tf the owners 
have to qualify as ECPs under the individual prong of the ECP definition. Congress did not intend 
to interfere with these ordinary course lending arrangements. 

Since the price and other economic terms of a swap take into account all aspects of the credit 
arrangement, any additional guarantees from ECPs or non-ECPs would benefit the borrower and 
increase the willingness of banks to lend. Accordingly, if one of the obligors in the transaction is an 
ECP, whether acting as countcrparty or guarantor, then the remaining obligors should be treated as 
ECPs for purposes of the transaction and related security arrangements. 

III. Procedures for Verifying ECP Status 

Banks and their customers also need guidance on these threshold issues in order to verify their 
counterparty's EC:P status. The CFI'C: has stated that 1t will not bring enforcement action against 
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swap counterparties that make "good faith efforts" to comply by implementing and follmving 
reasonable policies and procedures to verify a counterparty's ECP status. 10 ABA asks the 
Commissions to confirm that receipt of a written representation from the individual or entity that it 
meets the requisite asset, net worth, or investment test of the ECP definition would be sufficient to 

establish a reasonable basis of compliance. 

The new business conduct rules for swap dealers, security-based swap dealers, major swap 
participants, and major security-based swap participants would allow them to rely on a customer 
representation that specifies the provision under which the customer is qualifying as an ECP. If 
those entities comply with the ECP verification requirements in the new business conduct rules, 
they should be afforded legal certainty Vii.th respect to each transaction. In addition, any other bank 
that adopts and implements similar policies and procedures appropriate for the size and composition 
of its swaps portfolio should be able to rely on a comparable customer representation. 

Furthermore, the determin.ation as to whether or not an individual or entity meets the ECP 
definition should be made at the time the party enters into a swap. Market participants have long 
entered into transactions with persons they believe in good faith to be ECPs, or "eligible swap 
participants (ESPs) under Part 35 of the CFTC's rules, based on information available to them or on 
representations provided to them by their counterparties. Thus, when the CFTC adopted Part 35 in 
1993, it stated that "it is sufficient that the parties have a reasonable basis to believe that the other 
party is an eligible swap participant at such time [of entering into the transaction]. ... An eligible 
swap participant that has a reasonable basis to believe that its counterparty is also an eligible swap 
participant when it enters into a master agreement may rely on such representation continuing, 
6 . c • h »11 a sent 1n1orrnat1on to t c contrary. 

So this approach is consistent ·with how the swap transaction eligibility has been applied and 
interpreted previously. An individual or couple that qualifies as an ECP at the time of the swap 
transaction would not have to requalify or termin.ate the swap in the event of a change in 
circumstances such as divorce. Nor would a corporation with $10 million in assets that later loses 
$1 million in value face uncertainty about its continued ability to hedge its business risks. Absent 
actual notice of facts that would reasonably put a bank on notice that a counterparty no longer 
meets the ECP definition, a bank should also be entitled to rely on a representation in a master 
agreement that is deemed repeated at the time of each related transaction. Any alternative for 
detennining eligibility is untenable, since not only would it would require constant monitoring but it 
would also expose swap counterparties to unnecessary uncertainty in swaps transactions. 

Conclusion 

ABA appreciates the Commissions' consideration of our request for rulernaking, interpretive relief, 
an exemptive letter, or additional guidance on the ECP definition. For the reasons cited above, we 
strongly urge the Commission to provide relief expeditiously so that loan officers will have the 
information that they need to continue underwriting loans and there is no undue disruption in 
lending. Banks cannot move forward to implement the new swaps regulations in October absent 

10 Second Amendment at 41263. 
11 Exemption for Certain Svn.p Agreements, 58 Fed. Rl;g. 5587, 5589 Qan. 22, 1993). 
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this guidance, and the consequences are severe since it '\vill be illegal to engage in OTC swaps with 
non-ECPs. The uncertainty is already beginning to have an impact as loan officers consider 
commitments that may close on or after the October effective date. 

Tf you have any questions or need additional information, please feel free to contact the undersigned 
at 202-662-5253. 

Sincerely, 

Diana L. Preston 
Vice President and Senior Counsel 
Center for Securities, Trust & Investments 
American Bankers Association 

cc: 

Commodity Futures Trading Commission 
The Honorable Gary Gensler 
The Honorable Jill E. Sommers 
The Honorable Bart Chilton 
The Honorable Scott O'f\falia • 
The Honorable Mark P. Wetjen 
Dan Berkovitz, General Counsel 
Eric Juzenas, Senior Counsel to the Chairman 
David Aron, Counsel, Office of General Counsel 

Securities Exchange Commission 
The Honorable ~ary L. Schapiro 
The Honorable Ehsse B. Walter 
The Honorable Lllls A. Aguilar 
The Honorable Troy A. Paredes 
The Honorable Daniel Gallagher 
Robert \'XI_ Cook, Director, Division of Trading and Markets 
Joshua Kans, Senior Special Counsel, Division of Trading and Markets 

Board of Governors of the Federal Reserve System 
Ms. Jennifer J. Johnson, Secretary 

----- -----·· -- -----·---·-----------
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VIA ELECTRONIC SUBMISSION 

David A. Stawick 
Secretary 

September 17, 2012 

Commodity Futures Trading Commission 
1155 21" Street, N.W. 
Washington, DC 20581 

Received 
CFTC 

1011 SEP I 8 Pr\ q, 53 

Office oi" tile 
Secret&,iat 

JJ£i5'/?Pb 

Re: Petition for Amendment of CFTC Rules 3.10 and 1.3(ggg)(4) 

Dear Mr. Stawick: 

The Commodity Markets Council ("CMC") submits this petition pursuant to Rule 13.2 of 
the Commodity Futures Trading Commission ("CFTC" or "Commission") to amend CFTC 
Rules 3. 10 and l.3(ggg)( 4). See 17 C.F.R. §§ 3 .10 and l.3(ggg)( 4). CMC presents this petition 
on behalf of a group of non-bank, commercial participants, each of whom operates in the 
physical and financial commodities markets and each of whom faces the prospect of potentially 
having to register its business or a portion of its business as a swap dealer. 

Rule 3.10, read in connection with Rule l .3(ggg)( 4), requires each person who is a swap 
dealer ( or major swap participant) to register with the National Futures Association ("NF A") as 
early as December 31, 2012 based upon the aggregate gross notional amount of the person's 
swap dealing activities counted from October 12, 2012 going forward. CMC requests that the 
Commission delay this registration requirement for non-bank swap dealers -- and specifically the 
date from which participants must begin to calculate the aggregate gross notional amount of their 
swap dealing activities -- until the Commission completes all of the rules required to be 
promulgated under Section 4s of the Commodity Exchange Act ("CEA") ("Section 4s 
Implementing Regulations") and those rules become effective. 

In light of the enormity of the undertaking to register, the Commission is to be 
commended for clarifying that the above referenced rules allow for an extended timeframe to 
register. 1 However, the fundamental problem which currently impedes the registration process -
namely the lack of sufficient detail about the contours of being a registrant for participants to 
make an informed decision about whether to continue the business of swap dealing - remains. 
This is particularly true where the effective date for counting the aggregate gross notional 
amount of the swap dealing activities that underpin the swap dealer registration mandate remains 
OCtober 12, 2012.2 Given this fact, it is still this date by which participants must decide whether 

See CFTC Release: PR6348-12 (Sept. JO, 2012). 

Further, the Commission has given little guidance to market participants about how the gross notional amount 
of their swap dealing activity should be calculated, which only increases the regulatory uncertainty companies face 
when determining their status as swap dealers. 



to continue those activities which the Commission may ultimately deem to be swap dealing. It is 
for this reason that CMC submits this petition. 

The Dodd Frank Wall Street Reform and Consumer Protection Act ("Dodd Frank Act") 
will, for the first time, require a nwnber of commercial market participants, who previously were 
not subject to regulation by the CFTC, to register either as swap dealers ("SD"). Unlike the 
financial institutions, many of whom already operate as registered entities under the CEA and are 
therefore familiar with the costs and associated burdens, commercial entities are not as prepared 
to be regulated in a "bank-like" CFTC regulated environment; they do not have nearly as much 
of the infrastructure already in place to meet the anticipated regulatory requirements; and they 
are not capitalized in the same way as a traditional financial intermediary. In fact there are no 
current regulatory capital requirements that apply to commercial entities. Yet, under the 
registration rule implemented by the CFTC, participants that meet the criteria for designation as 
an SD must register with the NFA in an accelerated fashion. More importantly, they must begin 
counting activity at an even earlier date, and at a point in time that will precede the CFTC's 
completion of several rules which are integral to the operation ofSDs. The most notable of these 
is the capital requirements, which will define a significant portion of the cost of engaging in such 
businesses. 

The commercial participants on whose behalf CMC files this petition do not seek the 
requested delay to avOid registration or to postpone the "inevitable." Rather, they seek to extend 
the registration requirement because, depending on the costs associated with operating as a 
regulated entity, which remain uncertain, they may simply choose to exit certain businesses in 
swaps. This would be an unfortunate outcome given that it will further concentrate participation 
in the swaps markets in the very institutions that Congress perceived to be the cause of the 
financial crisis in 2008. It is nevertheless a very real possibility, given the preview the 
Commission has provided through previously finalized swap dealer regulatory requirements of 
the substantial costs of operating as a swap dealer. 

Another important area of necessary relief relates to the date from which participants 
must begin to calculate the aggregate gross notional amount of their swap dealing activities. 
This is one of the costliest and high-risk compliance obligations beginning October 12, 2012 and 
it will apply even to those companies that are unlikely to register as Swap Dealers. The greatest 
risk is due to the $25 million de minimis threshold for activities involving "Special Entities," 
which include electric municipalities, thus leaving no room for error for commercial firms. The 
Commission has received petitions to amend, adjust or otherwise provide clarifying guidance 
relating to the scope of the special entity de minimis level, but has not responded to date. Adding 
to the compliance risk and uncertainty is the fact that the CFTC, despite industry requests, also 
has not provided clarifying guidance on the appropriate method to calculate notional value for de 
minimis purposes. In order to address the significant compliance risk presented by the de 
minimis calculation commencement in less than 30 days, commercial energy firms of all size and 
shape, end users and potential dealers alike, are being forced to materially alter business 
practices and make significant expenditures to establish compliance protocols to track de 
minimis. This impacts not only companies themselves, it also impacts their counterparties, in 
particular special entity counterparties, and in tum the broader marketplace. Absent clarity on 
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these oufstanding issues, it is appropriate that the Commission delay the application of the de 
rninimis calculation. 

I. Description of the Registration Rule 

CFTC Rule 3.10, in conjunction with Rule 1.3(ggg)(4), outlines the time by which a 
person must register as a swap dealer and the criteria for registration. See 17 C.F.R. §§ 3 .10 and 
1.3(ggg)( 4). "By no later than the latest effective date of the Swap Definitional Regulations, 
each person who is a swap dealer on that date must apply to be registered as a swap dealer or 
major swap participant, as the case may be." Id. §3.1 0(a)(v)(C)(2). As a condition of 
registration, each applicant must provide such documentation "as may be required to 
demonstrate compliance with each Section 4s Implementing Regulation, as defined in §3 l(f), as 
applicable to them .... " Id. at§ 3. I 0(a)(v)(A). 

In the final registration rule, the Commission acknowledged the likelihood that all of the 
Section 4s Implementing Regulations would not be completed by the time participants are 
required to register. Sec 77 Fed. Reg. 2613, 2616 (Jan. 19, 2012). However, rather than delay 
registration until those regulations arc completed, the Commission instructed that registrants 
would be required to demonstrate compliance with those regulations as they became finalized. 
lfL at 2617.3 Among the rules that remain unfinished and that will not be finalized when 
registration co1;1mences are the capital requirements for non-bank swap dealers and major swap 
participants. See 76 Fed. Reg. 27801 (May 12, 2011). 

In addition to defining the timing and criteria for registration of swap dealers, the 
Commission outlined the scope of the designation as a swap dealer. In the final rule further 
defining "swap dealer", the Commission stated, "the final rule retains the standard that a person 
that satisfies the 'swap dealer' ... definition in general would be considered a dealer for all 
types, classes or categories of the person's swaps ... , or all activities involving swaps .... " 77 
Fed. Reg. 30596, 30645 (May 23, 2012). Contemporaneously with the application for 
registration as a swap dealer, a person may submit an application to the Commission for a 
limited purpose designation. Id. However, pending the Commission's consideration of the 
application - a process for· which there is no time period within which the Commission must 
collsider, and rule upon, the application - the regulatory requirements applicable to swap dealers 
apply to all of the registrant's swap activities. Thus, although a participant may conclude that 
only a portion of its business constitutes swap dealing, all of its swaps will be subject to the 
Section 4s Implementing Regulations upon registration. Additionally, under the final swap 
dealer registration rule, an entity that registers as a swap dealer must remain registered and 
subject to all applicable regulations for twelve months from the date on which they register, 
further complicating the decision to register without all relevant costs known. 

The CFTC has extended the dates by which swap dealers and major swap participants will be required to 
comply with certain of the 4s Implementing Regulations. See "Exemptive Order Regarding Compliance with 
Certain Swap Regulations," 77 Fed. Reg. 41110 (July 12, 2012); "Confirmation, Portfolio Reconciliation, Portfolio 
Compression, and Swap Trading Relationship Documentation Requirements for Swap Dealers and Major Swap 
Participants," 77 Fed. Reg. 55904 (Sept. 11, 2012). 
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For example, a commercial agricultural firm may be a swap dealer due to some of its 
business activity in the agricultural markets; however, it will be an end-user for other hedging 
activities such as interest rate and Fx exposures, as well as managing the risk of its primary 
business as a merchant in agricultural commodities which it will desire to hedge. Requiring a 
commercial agricultural firm to follow swap dealer rules for non-dealing activities will impose 
unnecessary costs on the business, many of which will be passed on to their customers. This will 
take capital and resources that can be put to productive uses away from them and others in the 
economy. 

II. The Registration Rule, as Drafted, is Inefficient and Unnecessarily Burdensome to 
Commercial Participants. 

By establishing a registration process that commences prior to the Commission's 
completion of the Section 4s Implementing Regulations, the CFTC will force non-bank 
commercial participants to decide whether to register as swap dealers without fulsome 
information about the costs associated with such a designation. This outcome is inefficient, 
unnecessary, and unfairly burdensome to market participants. 

A. The Decision of whether to Engage in the Business of Swap Dealing Depends 
Heavily on the Cost to Perform Such a Business. 

A significant number of commercial participants, including those on whose behalf CMC 
submits this petition, currently do not conduct their swaps activities through regulated entities 
within the United States. Therefore, the costs of doing this business arc largely a function of the 
demands of the markets in which they operate (e.g., exchanges versus over-the-counter markets) 
and the counterparties with whom they transact. Competition acts as a natural check on costs. 
Moreover, participants can choose in which markets they do business and with which 
counterparties they transact. I [owever, going forward the costs of doing business as a swap 
dealer will not be disciplined by this competitive process. Rather, as Congress made clear, these 
costs will be tied more closely to the risks that dealing activities pose to the overall financial 
markets. These costs will be significant no matter how the CFTC ultimately measures them. 4 

And, if the Commission's proposed rule on capital requirements ("Proposed Capital Ruic") is an 
accurate barometer of the final rule, the costs may be substantial enough to drive certain 
commercial participants out of the swaps market, at least with respect to potential "dealing" 
activities. 

Notwithstanding this fact, under the CFTC's current registration rule, participants who 
engage in swap dealing activities above the de minimis level after October 12, 2012 will be 
required to register with the NF A as swap dealers and to subject all of their swaps activities to 

4 NERA Economic Consulting performed a study on the costs associated with the CFTC's proposed rules for the 
regulation of swap dealers. In that study, NERA found that commercial energy firms will experience total direct 
·costs of$62 million per firm plus$ JO million of one-time implementation costs. Costs imposed under the 
Commission's proposed rule on capital were estimated to be $36 million per year for a stand-alone firm. See NERA 
Study, Cost-Benefit Analysis ofthc CFTC's Proposed Swap Dealer Definition Prepared for the Working Group of 
Commercial Energy Firms, filed with the CFTC on December 20,201 !. 
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the Section 4s Implementing Regulations before the Commission has defined at least the capital 
requirements of a swap dealer. This is not unlike a real estate agent insisting that a potential 
homeowner buy a house with the assurance that the agent will tell the buyer the purchase price at 
a later point in time - not a deal to which many rational buyers would willingly sign on. 

Some within the Commission and CfTC staff may respond that this concern is 
exaggerated and that the Proposed Capital Rule provides an adequate roadmap for the anticipated 
capital requirements. However, relying on the Proposed Capital Ruic in this way would ignore 
two important facts:first, the Commission's view about the swaps activities to be regulated has 
evolved since it issued the Proposed Capital Rule. See, ~, final rule further defining swap 
dealers and major swap participants, which incorporates a trader/dealer distinction. 5 To the 
extent that the Commission incorporates such learning into the final capital rule -- for example 
by narrowing the scope of swap transactions that are included in the credit and market risk 
calculations -- this will likely have a meaningful impact on the scope of the capital requirements 
going forward. Second, through the comment process, participants have identified a number of 
potential limitations in the Proposed Capital Rule. As but one example, participants in the power 
markets pointed out that linking the market risk calculation to "spot" prices may overstate risk on 
a day-to-day basis because spot prices in the physical power markets from hour to hour tend to 
be volatile when compared with long term prices. To the extent that the Commission addresses 
these issues, these revisions should similarly have a meaningful impact on the capital 
requirements. 

B. The Commission's Proposal to Exclude Parental Guarantees from the 
Capital Requirements Calculation Creates Further Uncertainty about the 
Feasibility of Performing as a Swap Dealer. 

It is difficult enough for commercial participants to gauge the potential costs of being a 
swap dealer in the absence of a final capital rule. This decision is made even more complex by 
the fact that the Commission proposes to exclude from the capital calculation a primary means 
by which commercial participants capitalize their operations - namely, parent guarantees. 

Under the Proposed Capital Rule, a non-bank swap dealer would not be permitted to 
consolidate in a single tangible net equity computation the assets and liabilities of a parent 
corporation even if the parent corporation and the swap dealer have consolidated financial 
statements and the parent corporation has expressly and unconditionally guaranteed the swap 
dealer's liabilities. Sec 76 Fed. Reg. at 27828. CFTC staff have explained that the proposed 

5 In the Proposed Capita! Ruic, a swap dealer's capital requirements are based on a credit risk and market risk 
calculation. These risks arc based on a participant's swap transactions "that are .part of the SD's swap activities." 
See 76 Fed. Reg. 27802, 27806 (May 12, 2011). Swap activities include swap "dealing" transactions. Id. at n. 23. 
Swaps entered into "to mitigate risk associated with l] commercial operations," however, are excluded from the 
market risk calculation. ld. Given that the Proposed Capital Ruic preceded the CFTC's final rule further defining 
swap dealer, there is no mention of the impact, if any, of swaps executed for purposes of"trading." 
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exclusion derives from a perceived lack of authority over, or access to information residing in, 
the issuing parent company.6 

In an effort to address these issues, various participants have engaged with the 
Commission and CFTC staff to resolve these concerns. Among other suggestions, participants 
have proposed the implementation of appropriate disclosure requirements on the guarantor and 
the grant of authority to the Commission to audit the guarantor, thereby allowing the CFTC to 
"look through" the swap dealer to monitor and analyze the guarantor's financial condition.7 

Both the Commission and CFTC staff appear amendable to trying to find a workable solution to 
this problem. Discussions, however, are ongoing and it remains unclear whether, and if so when, 
the Commission will decide to include parent guarantees in the capital calculation. 

Parent guarantees are an integral part of the current capitalization of commercial 
parti.cipants. Given their importance and the anticipated impact their inclusion (or exclusion) 
from the capital calculation will have on participants' decisions whether to engage in the 
business of swap dealing, the Commission should allow sufficient time to reconsider this 
important issue. 

C. Forcing Participants to Register before Completion of the Section 4s 
Implementing Regulations will Result in Significant Sunk Costs. 

Since the Commission issued the final rule further defining swap dealers and major swap 
participants in May of this year, commercial entities have devoted significant time and resources 
in trying to determine whether they fit within (or outside) the regulatory designation. This is not 
unexpected, given that the Commission chose to avoid a bright line test to determine, for 
example, who is and who is not a swap dealer, or what activity is and what activity is not swap 
dealing. Instead, the Commission ·constructed a facts and circumstances test to determine which 
transactions an entity enters into will be considered swap dealing in nature, which the 
Commission understood would require extensive analysis by market participants and interpretive 
guidance by the Commission: 

COMMISSIONER O'MALIA: Let me say that that is part of my rub on this [final entity 
definitions] rule and frustration. It isn't very clear. It is going to be facts and 
circumstances and there's going to be a lot of instances where people are confused. What 
will be the process if people are confused? How will they appeal to the Commission for 
certainty? Do we have a process, a standards and exemptive process that we're 
considering? Are you guys going to set up a hotline? 

MR. BERKOVITZ: We've had a process for a number of the rules, for example, the 
Office of General Counsel or the other appropriate divisions depending on the particular 
rule. We're available to answer questions about the rules. In this particular rule we've 
been discussing we haven't put it into place yet a more established interdivisional process 

6 See Letter from Cadwalader, Wickersham & Taft, LLC on behalf of Hess Corporation and Hess Energy Trading 
Company submitted to the CFTC on May 29, 2012. 
7 Id. at 5-6. 
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where the Office of.General Counsel or Division of Swap Intermediary Oversight. What 
we want to is both be available to answer questions and provide guidance and at the same 
time make sure it's consistent and communicated and we're considering exactly how to do 
that. 

http://www.cftc.gov/ucm/groups/public/@,swaps/documents/dfsubmission/dfsubmission2 04181 
2-trans.pdf. As evidenced by the sheer number of inquiries to Commissioners and their staff, and 
staff within the different divisions of the CFTC, the analysis has not been straightforward. 
Indeed, even today, more than three months after the Commission approved the final rule, many 
interpretive issues remain open and there is much uncertainty surrounding this first step in the 

8 • 
regulatory process. 

Many firms have atterided seminars on the registration process and posed specific 
questions to the staff of the NF A about how to meet the 4s documentation requirements. In some 
instances, potential registrants have been advised that the NF A needs to obtain guidance from 
CFTC Staff. This is understandable as the NF A is acting under delegated authority from the 
CFTC; however, clarifications and guidance need to be forthcoming promptly as firms need to 
develop policies and procedures that will demonstrate compliance with the rules. This guidance 
cannot be circulated to potential registrants at the last minute with the realistic expectation that it 
can be integrated into internal programs that ensure compliance in time to meet CFTC 
requirements. In addition, the lack of experience with this process could produce policies and 
procedures that vary significantly among market participants. Additional time would give 
registrants and the NFA time to develop reliable standards around meeting the 4s documentation 
issues. 

To compound the problem, with the Commission's recent issuance of the final rule 
further defining swap, market participants arc now forced to marshal teams of internal and 
external legal, business, compliance, IT, operations and credit personnel, among others, to 
implement the Section 4s Implementing Regulations, even though they are still unsure (i) 
whether they have to register; (ii) if so, what part of their business they should register; and (iii) 
if they register, how much it is going to cost them. The implementation process is very 
expensive. Of greater concern, companies face the real possibility that the costs associated with 
this process will have been incurred for no reason, should they choose not to be a swap dealer 
when they learn the costs of engaging in this business. Set forth below are but a few examples of 
these potentially "sunk" c_osts.9 

Moreover, market participants must perform this analysis at a time when not only the nature ofthe participants 
in the markets is changing, but also the marketplace itself. See,~, "IntercontinentalExchange to Transition 
Cleared Energy Swaps to Futures in October," http://ir.theice.comfrclcasedctail.cfm?Release!D=704089 (September 
4, 2012). 
9 The Commission anticipated that there will be 125 swap dealer members of the NFA and that dues could range 
between $125,000-$1 million per member based upon the size and complexity ofthe firm's swap business. See 
Registration of Swap dealer and Major _Swap Participants, 77 Fed. Reg. 2613, 2624 (Jan. 19, 2012). If the expected 
number of members decreases by one-half due to the new ICE/CME product offerings, the annual dues range could 
increase to $250,000 to $2 million, 
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1. There are Substantial Hard Costs to Comply with the Internal 
Business Conduct Standards. 

Upon registration with the NF A, swap dealers must demonstrate compliance with certain 
internal business conduct standards. See "Swap Dealer and Major Swap Participant 
Recordkeeping, Reporting, and Duties Rules" ("IBCS"). 77 Fed. Reg. 20128 (Apr. 3, 2012). 
Among the requirements will be the obligation to keep "full, complete, and systematic records, 
together with all pertinent data and memoranda" related to its swaps activities. See 17 C.F .R. § 
23.202. For example, a swap dealer will have to make and keep daily trading records of all 
swaps it executes, including all documents on which a swap is originally recorded. Id. at § 
23.202(a). Significantly this obligation will extend to pre-execution trade data. Id. at§ 
23.202(a)(l). For many companies, much of the information that constitutes pre-execution trade 
data is exchanged with counterparties over the phone. While there is no requirement under the 
IBCS to use voice recording to create the records referred to above, to the extent that the 
information constituting pre-execution trade is communicated orally, those communications must 
be recorded. Further, a swap dealer is required to maintain each transaction record in a manner 
identifiable and searchable by transaction and by counterparty. Id. at 23.202(a). 

For many companies, this will mean investing in voice recording software at significant 
cost, particularly where the software must have search capability and will have to cover a broad 
group of individuals within the company. 1° Companies will further have to invest in the 
infrastructure to preserve such data, to hire additional personnel to manage this infrastructure, 
and to train their personnel on the retrieval and use of such information. 11 Once incurred, these 
costs will not be recoverable should the companies decide to shutter their businesses as swap 
dealers. Indeed, for many of these entities there is no other business or legal reason to employ 
such technology. 

2. Swap Dealers are Required to Re-Document their Trading 
Relationships with the Majority of their Counterparties. 

As an adjunct to the internal business conduct standards, the CEA and the CFTC rules 
implementing the same require swap dealers to comply with external business conduct standards. 
See "Business Conduct Standards for Swap Dealers and Major Swap Participants With 
Counterparties ("EBCS"). 77 Fed. Reg. 9734 (Feb. 17, 2012). As the name suggests, the EBCS 

10 The IBCS requires swap dealers to maintain daily trading records for "related cash and forward transactions." 
Id. at 23.202(b). For many participants, it will be difficult to establish at the outset of a physical transaction that the 
transaction constitutes a "related cash and forward transaction." This uncertainty may result in participants having 
to record oral communications concerning some physical transactions that do not actually meet the definition of 
"related cash and fonvard transaction" in order to avoid the r\sk ofnot having the required record ofa physical 
transaction that ultimately meets the definition for being a "related cash and forward transaction." 

11 The IBCS requires the swap dealer to "ensure that its records include all information necessary to conduct a 
comprehensive and accurate trade reconstruction for each swap." Id. at 23.202(a). To comply with a request by the 
CFTC for information of this kind, it will not be sufficient for a swap dealer to know that its oral communications 
are searchable. The swap dealer will further have to invest the time to understand how to search its database of 
voice recordings to pinpoint where in the oral communication, the counterpart!es began exchanging "pre-execution 
information." 
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focus on a swap dealer's relationships with its counterparties, imposing new "know your 
counterparty" obligations, pre-trade disclosure requirements, ongoing disclosure requirements, 
and limitations on the use or disclosure ·of confidential counterparty information. See 17 C.F.R. 
§23.400 et seq. To satisfy certain of these obligations, the CFTC rules allow a swap dealer to 
rely on written representations from, or to, its counterparties. For example, a swap dealer may 
negotiate with its counterparty as to the swap dealer's use of the counterparty's otherwise 
confidential information. 

In an effort to comply with the EBCS, which a swap dealer must do as a condition of 
registration with the NF A, commercial participants are undertaking to re-paper and, where 
necessary, re-negotiate their trading documentation with their counterparties. For some 
companies that face the prospect of registration as a swap dealer, this involves hundreds, and in 
some instances, thousands of trading relationships. Again, to the extent that a participant decides 
to shut down its swap dealing business upon learning the costs of engaging in such business, 
much of this effort will be for naught and the time and resources devoted to this effort will not be 
recoverable. 

III. Conclusion 

Pursuant to CFTC Rule 13 .2, and for the reasons set forth herein, CMC respectfully 
requests that the Commission delay the registration requirement for non-bank swap dealers under 
CFTC Rules 3.10 and 1.3(ggg)(4), and more particularly the date from which participants must 
b~gin to count swaps towards the calculation of the aggregate gross notional amount of their 
swap dealing activities, until 60 days after the Commission completes all of Section 4s 
Implementing Regulations. 

Sincerely, 

Sanjeev Joshipura 
President 
Commodity Markets Council 
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U.S. COMMODITY FUTURES TRADING COMMISSION 

Three Lafayette Centre 

Mr. Craig D. Pardey 

1155 21st Street, NW, Washington, DC 20581 
Telephone: (202) 418-5000 
Facsimile: (202) 418-5521 

April 27, 1999 

TASAS Capital Management, Inc. 
4000 S. Eastern Avenue, Suite 240 
LasVegas,NV 89119 

Dear Mr. Pardey: 

This is in response to your letter to the Chairperson of the Commodity Futures 
Trading Commission (CFTC). By your letter, you request favorable consideration of 
proposed changes to CFTC Rule 4.35(a)(7), and you request an exemption from the 
requirements of Rules 4.35(a)(7) and 4.34{n). Your letter was treated as a Petition for 
Rulemaking pursuant to Rule 13.2 and has been referred to the Commission. 

Based upon the representations made in your letter, the relevant facts are as 
follows. You are the sole principal ofTASAS Capital Management, Inc. ("TASAS"). 
During 1998, TASAS had only two accounts, both of which were determined during an 
audit by the National Futures Association ("NF A") on February 1 and 2, I 999, to be 
proprietary. In one account, opened on January 12, 1998, you contributed $10,000, and 
your sister contributed $40,000. The other account, opened on April 13, 1998, is an 
Individual Retirement Account ("IRA") in which you are the sole owner. You indicate 
that, if these accounts are considered proprietary, it would be very disadvantageous to 
TASAS because all the accounts for which the performance is disclosed in TASAS' 
Disclosure Document would be considered proprietary and, as a consequence, that 
performance would be unusable as promotional material. You seek changes to Rule 
4.35(a)(7) which would limit the definition of"proprietary" accounts in such a way as to 
exclude these two accounts. 

The use of proprietary trading results in soliciting customer accounts is a practice 
which has long been of concern to the Commission. The Commission expressly 
addressed the issues raised by the inclusion of proprietary trading results in Disclosure 
Documents in extensive revisions to the disclosure requirements applicable to commodity 
trading advisors and commodity pool operators (the "Part 4 Revisions") which were 
adopted effective August 24, 1995. 1 

' See 60 Fed. Reg. 38146 at 38167-38168 (July 25, 1995). Prior to the Part 4 Revisions, 
use of proprietary trading results was not specifically referred to in the Commission's 
rules, although Commission staff had advised registrants that any proprietary trading 
results presented in a Disclosure Document must be clearly labeled as such and presented 
in a separate table. See 59 Fed. Reg. 25351, 25360 (May 16, 1994). 
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In proposing and adopting the Part 4 Revisions, the Commission discussed a 
number of these concerns, noting that proprietary accounts may be traded more 
aggressively, with higher leverage and greater risk than customer accounts. CT As may 
trade proprietary funds to test a new trading strategy before implementing it for customer 
funds or to establish a track record prior to trading customer funds. Proprietary accounts 
and customer accounts are frequently subject to different fee schedajes. In a proprietary 
account, or in situations where a portion of the funds in the account belong to the CTA or 
a relative, the CTA may elect to charge no management or incentive fee and clearing fees 
may be waived or reduced if the account is cleared by an affiliate. Moreover, where 
proprietary and customer accounts are combined for purposes of performance 
presentations, the amount of customer funds that the CTA has attracted is inflated. For 
these reasons, proprietary trading results may be oflittle relevance to a prospective pool 
participant or CTA client in many cases and may be actually misleading in others.2 

As adopted, Rule 4.35(a)(7)(ii) defines proprietary trading results to include: 

the performance of any account in which fifty percent or 
more of the beneficial interest is owned or controlled by: 

• • • 
(B) An affiliate or family member of the commodity 
trading advisor; 

The Commission regulation permits the use of proprietary trading results, subject to 
certain safeguards to ensure that the presentation is not misleading. Rule 4.34(n)(3)(iii) 
requires that any proprietary trading results (together with any hypothetical, extracted, 
pro-forma or simulated trading results) be placed at the end of the Disclosure Document 
in order to minimize the likelihood that the proprietary results will be afforded undue 
weight. The Commission noted that this requirement reflects the fact that such data are 
frequently ofrelatively low utility to prospective customers and the relatively high 
potential for confusion of proprietary and customer trading results.3 

You urge that Regulation 4.35(a)(7)(ii) be "clarified" to indicate that the term 
"family member" is limited to the spouse or the children of the CT A You further believe 
that the regulation should indicate that an IRA account is not considered to be 
proprietary. You point out that these changes would achieve the benefits of clarifying the 
term "family," and "officially recogniz[ing] that [the CT A's own] IRAs are the equivalent 
to client accounts." 

When the current rules were adopted, concerns of the nature you present were 
considered by the Commission. In determining which accounts are proprietary, the test 
the Commission adopted focuses on issues of"ownership or control." Ownership by the 
CTA or a relative or affiliate creates the incentive for differential treatment, and control 

'See 60 Fed. Reg. at 38167-38168. 
'See 60 Fed. Reg. at 38167. 



creates the means for such treatment. Given this rationale, a retirement account 
controlled by a CTA should clearly be included as proprietary. Moreover, an account the 
majority of which is owned and controlled by a close relative, such as a sibling, is also 
clearly within the intent of the rule. 

In adopting the revised rules, the Commission recognized that, for many start-up 
CT As, proprietary trading results are the only "track record" availabflhq_ present to 
prospective clients. For that reason, the rule as adopted permits the presentation of these 
results, albeit as the last disclosure.• The circumstances presented by your request, 
involving an IRA account and an account substantially owned by a sibling do not justify a 
change to or a waiver of the Commission's requirements, particularly since the 
Commission's rules do not preclude the presentation of proprietary trading results. 
Consequently, the Commission will not change the rule or grant exemptive relief to 
enable you to consider these accounts as non-proprietary. 

If you have any questions concerning this letter, please contact Robert B. 
Wassennan, Associate Director, Division of Trading and Markets, at (202) 418-5092. 

Very truly yours, 

LvJ>v' 
~ Secretary 

cc: Daniel A. Driscoll 
National Futures Association 

'60 Fed. Reg. at 38167. See 17 C.F.R. § 4.34(n)(3)(iii). 
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TASAS 
CAPITAL MANAGEMENT., INC. 
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4000 S. EASTERN AVE., SUITE 240 • LAS VEGAS, NV 89119 I 
TEL (702) 451-2490 • FAX (702) 451-2499 

February 16, 1J99 

Ms. Brooksley Born 
Chairman, Commodity Futures 

Trading Commission 
Three Lafayette Centre nj 

1155 21st Street Northwest 
Washington, D.C. 20581 

Dear Ms. Born: 

_J 

Cl 

I am writing to bring 
ing a CFTC regulation. 

C, 
to your attention a serious problem involv-

On February 1 and 2, 1999, the National Futures Association (NFA) 
examined TASAS Capital Management, Inc. (TASAS). The results of this 
examination are documented in an NFA letter dated February 9, 1999 
(see attachment #1). 

The impact of the NFA's interpretation of CFTC Regulation 
4.35(a) (7), if left unchanged, will be devastating to TASAS. Specif
ically, all performance information on page 13 of the TASAS disclosure 
document dated February 16, 1999 (attachment #3) would be considered 
proprietary and thus unusable as promotional material. 

It is of the utmost importance that TASAS be permitted to provide 
performance information to managed futures rating services that is 
representative of the actual performance for the same time period of 
all reasonably comparable accounts. This includes all information on 
page 13 of the TASAS disclosure document. 

Two accounts were the focus of the NFA letter dated February 9: 
(b)(4) (b)(6) 

Both of these accounts are individual managed accounts that the 
NFA believes should be proprietary but I believe should be non
proprietary. Even though the NFA audit team considered the two 
accounts to be proprietary, the team assured me during their visit 
that, in effect, the two accounts were representative of the actual 
performance for the same time period of all reasonably comparable 
accounts. 

Prior to the NFA's visit, TASAS on January 5, 1999 reported per
formance of 27.00% for 1998 to the following rating services: (1) 
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Managed Account Reports; ( 2} Barclay Institutional Report; and ( 3) 
Daniel B. Stark & Co., Inc. This information was provided for use in 
their respective publications. 

If the NFA's action stands, TASAS's performance in these publica
tions would change from 27.00% to 0% for 1998. (TASAS had six accounts 
open as of December 31, 1998, but four of these accounts entered their 
first trade in January 1999.) 

Ambiguities 
dated February 9. 
following changes 
lined: 

in a CFTC regulation resulted in the NFA's letter 
To eliminate these ambiguities, I recommend the 

to CFTC Regulation 4. 35 (a) (7). Changes are under-

(7) Proprietary trading results. (i) Proprietary trading results 
shall not be included in a Disclosure Document unless such performance 
is prominently labeled as proprietary and is set forth separately after 
all disclosures in accordance with para. 4.34(n), together with a dis
cussion of any differences between such performance and the performance 
of the offered trading program, including, but not limited to, differ
ences in costs, leverage and trading. 

(ii) For purposes of para. 4.34(n) and this para 4.35(a), pro
prietary trading results means the performance of any account in which 
fifty percent or more of the beneficial interest is owned or controlled 
by: 

(A) The commodity t~ading advisor or any of its principals; 

(B) An af_filiate or family member (spouse or children) of the 
commodity trading advisor; or 

(C) Any person providing services to the account. 

(D) Exception: An Individual Retirement Account (IRAr is 
considered to be non-proprietary provided the account is representa
tive of the actual performance for the same time period of all reason
ably comparable accounts. 

Adopting the above proposed changes to CFTC Regulation 4.35(a) (7) 
would achieve the following benefits: 

(1) Commodity trading advisors would finally have a clear defini
tion for the word "family" in the context of CFTC Regulation 4. 35 (a) {7). 
This change would ensure that no CTA will ever again be confronted with 
this ambiguity. 

(2) Commodity trading advisors would clearly be permitted to trade 
their own Individual Retirement Account (IRA) and have it be considered 
a non-proprietary account provided the account is representative of the 
actual performance for the same time period of all reasonably comparable 
accounts. This is a long overdue change. The change would officially 
recognize that IRAs are the equivalent to client accounts. 



Page 3 of TASAS Capital Management, Inc. Letter Dated February 16, 1999 

Request favorable consideration of the above proposed changes to 
CFTC Regulation 4. 35 (a) (7). In addition, request coordination with the 
NFA to provide interim relief concerning the instructions contained in 
their February 9 letter. 

Thank you for your consideration. 

Sincerely, 

~-i 6), 
Craig D. Pardey 
President 

3 Attachments 
1. NFA Ltr, Feb. 9, 1999 
2. NFA Ltr, Jan. 29, 1999 
3. TASAS Disc. Doc., Feb. 16, 1999 

cc: Mr. Robert K. Wilmouth, President, NFA 
w/atch 



Craig D. Pardey 
President 
Tasas Capital Management INC 
4000 S. Eastern Ave 
Suite 240 
Las Vegas, Nevada 89Jl9 

Re: 99-CEXM-42 
NFA 1D#89631 

Dear Mr. Pardey: 

February 9, 1999 

National Futures Association ("NFA ") has concluded its examination ofTasas 
Capital Management INC ("Tasas''), which began on February I, 1999. The examination 
included tests of the books and records and other necessary auditing procedures to 
provide reasonable assurance that Tasas was in compliance with NF A Rules. Thomas 
Barrus, Joe Patrick and Emily Morden conducted this examination. 

A summary of our findings is listed below. During the exit interview and 
subsequent telephone conversations, you represented that corrective action will be taken 
with respect-to these'items, therefore, no further response is necessary. 

• Tasas' performance results are disclosed on a composite basis. However, the 
performance included in the composite is for proprietary accounts. (CFTC 
Regulation 4.35(a)(7)) 

• Tasas' promotional material contained information which caused it to be misleading. 
Specifically, the firm's promotional material disclosed proprietary performance 
information that was not identified as such. (NFA Compliance Rule 2-29) 

Please be advised that the firm must prepare a revised disclosure docwnent and 
submit it to the CFTC and NF A for review prior to any further distribution. In addition, 
the firm must revise all promotional material containing proprietary trading results which 
are not identified as such. 
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Mr. Craig D. Pardey 
Page2 

We would like to take this opportwrity to thank you and your staff for your 
cooperation during the examination. If you have any questions or comments regarding 
this report or the audit process, please contact me at (312) 658-6805. 

Sincerely, 

Thomas Barrus 
Team Manager, Compliance Dept. 



NATIONAL FUTURES ASSOCIATION 

200 W. MADISON ST. • CHICAGO, IL• 60006-3447 • (312) 781-1300 

Mr. Craig D. Pardey 
President 
T ASAS Capital Management Inc 
4000 S Eastern Ave 
Suite 240 
Las Vegas NV 89119 

Re: NFA ID# 0089631 

Dear Mr. Pardey: 

January 29, I 999 

NFA has reviewed the revised February 16, 1999 Disclosure Document 
for TASAS Capital Management and has no further comments at this time. As such, 
effective immediately, the document may be used to solicit clients. Please be advised 
however, that in the course of our review, NFA has not undertaken to verify any of the 
statements contained in the document and thus this notice may not preclude NF A or the 
CFTC from raising compliance issues concerning this document at some future time. If 
you have any questions concerning this matter, please contact me at (312)781-2237. 

cc: Kevin P. Walck 

Sincerely, 

L{t/()Mfl)J ff/apt.e/JVl,L.j 
Maria F. McHenry 
Compliance Department 

Commodity Futures Trading Commission 

/· • r J 
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DISCLOSURE DOCUMENT 

OF 

TASAS CAPITAL MANAGEMENT, INC. 

A Nevada corporation registered with the Commodity Futures Trading Commission as a 
Commodity Trading Advisor ·and a member of the National Futures Association. 

TASAS CAPITAL MANAGEMENT, INC. 
4000 S. EASTERN A VE., SUITE 240 

LAS VEGAS, NEV ADA 89119 
TEL. (702) 451-2490 
FAX (702) 451-2499 

THE COMMODITY FUTURES TRADING COMMISSION HAS NOT PASSED UPON 
THE MERITS OF PARTICIPATING IN THIS TRADING PROGRAM NOR HAS THE 

COMMISSION PASSED ON THE ADEQUACY OR ACCURACY OF THIS 
DISCLOSURE DOCUMENT. 

The date of this Disclosure Document is 
February 16, 1999 

The information contained in this Disclosure Document is subject to change after the date 
shown above. 
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RISK DISCLOSURE STATEMENT 

THE RISK OF LOSS IN TRADING COMMODITIES CAN BE SUBSTANTIAL. YOU 
SHOULD THEREFORE CAREFULLY CONSIDER WHETHER SUCH TRADING IS 
SUITABLE FOR YOU IN LIGHT OF YOUR FINANCIAL CONDITION. IN 
CONSIDERING WHETHER TO TRADE OR TO AUTHORIZE SOMEONE ELSE TO 
TRADE FOR YOU, YOU SHOULD BE A WARE OF THE FOLLOWING: 

IF YOU PURCHASE A COMMODITY OPTION, YOU MAY SUSTAIN A TOTAL LOSS 
OF THE PREMIUM AND OF ALL TRANSACTION COSTS. 

IF YOU PURCHASE OR SELL A COMMODITY FUTURE OR SELL A COMMODITY 
OPTION, YOU MAY SUSTAIN A TOTAL LOSS OF THE INITIAL MARGIN FUNDS 
AND ANY ADDITIONAL FUNDS THAT YOU DEPOSIT WITH YOUR BROKER TO 
ESTABLISH OR MAINTAIN YOUR POSITION. IF THE MARKET MOVES AGAINST 
YOUR POSITION, YOU MAY BE CALLED UPON BY YOUR BROKER TO DEPOSIT 
A SUBSTANTIAL AMOUNT OF ADDffiONAL MARGIN FUNDS, ON SHORT 
NOTICE, IN ORDER TO MAINTAIN YOUR POSffiON. IF YOU DO NOT PROVIDE 
THE REQUIRED FUNDS WITHIN THE PRESCRIBED TIME, YOUR POSffiON MAY 
BE LIQUIDATED AT A LOSS, AND YOU WILL BE LIABLE FOR ANY RESULTING 
DEFICIT IN YOUR ACCOUNT. 

UNDER CERTAIN MARKET CONDffiONS, YOU MAY FIND IT DIFFICULT OR 
IMPOSSIBLE TO LIQUIDATE A POSffiON. THIS CAN OCCUR, FOR EXAMPLE, 
WHEN THE MARKET MAKES A "LIMIT MOVE." 

THE PLACEMENT OF CONTINGENT ORDERS BY YOU OR YOUR TRADING 
ADVISOR, SUCH AS A "STOP LOSS" OR "STOP LIMIT" ORDER, WILL NOT 
NECESSARILY LIMIT YOUR LOSSES TO THE INTENDED AMOUNTS, SINCE 
MARKET CONDffiONS MAY MAKE IT IMPOSSIBLE TO EXECUTE SUCH 
ORDERS. 

A "SPREAD" POSITION MAY NOT BE LESS RISKY THAN A SIMPLE "LONG" OR 
"SHORT" POSITION. 

THE HIGH DEGREE OF LEVERAGE THAT IS OFTEN OBTAINABLE IN 
COMMODITY TRADING CAN WORK AGAINST YOU AS WELL AS FOR YOU. THE 
USE OF LEVERAGE CAN LEAD TO LARGE LOSSES AS WELL AS GAINS. 

IN SOME CASES, MANAGED COMMODITY ACCOUNTS ARE SUBJECT TO 
SUBSTANTIAL CHARGES FOR MANAGEMENT AND ADVISORY FEES. IT MAY 
BE NECESSARY FOR THOSE ACCOUNTS THAT ARE SUBJECT TO THESE 
CHARGES TO MAKE SUBSTANTIAL TRADING PROFITS TO AVOID DEPLETION 
OR EXHAUSTION OF THEIR ASSETS. THIS DISCLOSURE DOCUMENT 



CONTAINS, AT PAGE 7, A COMPLETE DESCRIPTION OF EACH FEE TO BE 
CHARGED TO YOUR ACCOUNT BY THE COMMODITY TRADING ADVISOR. 

THIS BRIEF STATEMENT CANNOT DISCLOSE ALL THE RISKS AND OTHER 
SIGNIFICANT ASPECTS OF THE COMMODITY MARKETS. YOU SHOULD 
THEREFORE CAREFULLY STUDY THIS DISCLOSURE DOCUMENT AND 
COMMODITY TRADING BEFORE YOU TRADE, INCLUDING THE DESCRIPTION 
OF THE PRINCIPAL RISK FACTORS_OF THE INVESTMENT, AT PAGE 6. 

THIS COMMODITY TRADING ADVISOR IS PROHIBITED BY LAW FROM 
ACCEPTING FUNDS IN THE TRADING ADVISOR'S NAME FROM A CLIENT FOR 
TRADING COMMODITY INTERESTS. YOU MUST PLACE ALL FUNDS FOR 
TRADING IN THIS TRADING PROGRAM DIRECTLY WITH A FUTURES 
COMMISSION MERCHANT. 
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INTRODUCTION 

T ASAS Capital Management, Inc. {"TASAS") provides commodity advisory services to clients. 
A client opens a TASAS managed account with Lind-Waldock & Company as futures 
commission merchant. TASAS directs all futures trading in such accounts with the goal of capital 
appreciation. 

THE COMMODITY TRADING ADVISOR 

TASAS Capital Management, Inc. is a Nevada corporation formed in September 1997. The 
TASAS business office is located at 4000 S. Eastern Ave., Suite 240, Las Vegas, Nevada 89119, 
telephone (702) 451-2490. 

TASAS bas been registered with the Commodity Futures Trading Commission ("CFTC'') as a 
commodity trading advisor and bas been a member of the National Futures Association (''NF A'') 
since December 18, 1997. 

TASAS intends to use this disclosure document beginning on February 16, 1999 and will not 
utiliz.e it after November 16, 1999. 

Craig D. Pardey is the president and sole principal ofTASAS. Mr. Pardey is responsible for all 
trading decisions made by T ASAS. 

A brief biography ofMr. Pardey is set forth below: 

Mr. Pardey was born on April 12, 1949, in Tacoma, Washington. He was in the U.S. Air Force 
for fifteen years and was a First Se,geant when he resigned in 1982 to enter the commodities field. 

At the time of bis departure from the Air Force, Mr. Pardey bad studied the stock market for 
twenty years, commodities for three years, and bad finaliwl bis first commodity trading system. 

In 1983, Mr. Pardey formed Trading Account System And Services (TASAS) as a sole 
proprietorship in Seattle, Washington. ''The TASAS Newsletter," a weekly commodity advisory 
newsletter and telephone hotline service, was published from 1983 to 1985. He also directed 
trading in a TASAS managed account program from 1984 to 1986. While the managed account 
program was in operation, he was registered with the CFTC as a commodity trading advisor and 
was a member of the NFA. 

In 1986, Mr. Pardey closed bis first managed account program. The trading system he bad nsed 
for bis commodity advisory service for three years stopped working. 
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(Mr. Pardey determined years later that a major change in the futures markets likely caused his 
first commodity trading system to stop working. His trading system was based on domestic 
exchanges' price, volume, and open interest data. As the futures markets became global in the 
mid-1980's, domestic exchanges' volume and open interest data gradually became almost 
meaningless as indicators.) 

From 1986 to 1993, Mr. Pardey was in retirement. Family and hobbies were his primary interests 
during this period. 

In 1987, the Pardey fumily moved from Seattle to Las Vegas. 

In I 993, Mr. Pardey returned to the working world when he started Freedom Video, a video 
rental store located in Las Vegas. He continues to own and operate Freedom Video. 

On November 24, 1996, after three years of research, Mr. Pardey finaliwl the TASAS trading 
system described below. 

On Jannary 12, 1998, Mr. Pardey commenced trading in the T ASAS managed acconnt program. 

Approximately 50% of Mr. Pardey's working hours are spent on TASAS activities and 50% on 
Freedom Video activities. 

The TASAS staff includes Jill Lawrence, vice president of account scrviccs, and Jennifer Reeves, 
vice president of administration. Ms. Lawrence and Ms. Reeves are not shareholders of T ASAS 
and are not involved in the trading decisions ofTASAS. 

There have been no material civil, administrative or criminal proceedings pending, on appeal or 
concluded against T ASAS or its principal in the past five years, or ever. 

Performance information conceming T ASAS and its principal is set forth on pages 12 throngh 14. 

THE TRADING PROGRAM 

The TASAS trading system is a proprietary system finaJiwl in 1996. It is nsed for all trading in 
the managed account program. 

The following description of the TASAS trading system is general and not intended to be 
exhaustive: 

The trading system is a long-term technical trend following system. The system trades one 
market - the Japanese yen. 
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The system is based on Japanese yen price data It is an always in the market trading system. It is 
always long or short the yen. 

The system consists of a mathematical formula and elements of money management and risk 
management. The system is I 00% mechanical. All trade signals are taken. No discretion is used. 
No computer is used. All open positions have a reversal price. 

All trade signals are given after the close of Japanese yen :futures trading on the Chicago 
Mercantile Exchange ("CME"). When a trade signal is given, an order to buy or sell the yen is 
executed the following market day. Such orders are executed on the CME at the market opening. 

Pyramiding, that is, the use of realized and unrealized profits as margin for additional positions in 
the Japanese yen, is an integral part of the trading system. Pyramiding is employed regularly in 
the trading program. 

The average margin to equity ratio is 12%. The average annual commission to equity ratio is 
0.6%. The average number of round-tum trades per $1 million per year is 280. The average 
number of trades per year is 5 (excluding contract rollovers to a later delivery month). 

The profitability of trend following trading techniques, snch as those employed in the trading 
program, depends on long-term directional price trends in the futures contract being traded. 
Historically, the Japanese yen has demonstrated fuvorable trending characteristics. However, 
there is no assurance that there will be snch trends in the future. 

This disclosure document does not purport to discuss every trading strategy or money 
management situation conceivable in the trading program. TASAS may change, at any time, 
trading strategies and/or money management principles without prior notice to clients. However, 
any substantial change will be announced to clients in writing within 30 days after the change 
takes place. 

PRINCIPAL RISK FACTORS 

Prospective clients should consider all of the risk fuctors descnbed below and elsewhere in this 
disclosure document. 

Commodity Futures Trading is Volatile. Commodity prices are volatile. Price movements for 
commodity contracts are influenced by, among other things: Changing supply arid demand 
relationships; weather; agricultural, trade, fiscal, monetary, and exchange control programs and 
policies of governments; United States and foreign JX>litical and economic events and policies; 
changes in national and international interest rates and rates of inflation; currency devaluations 
and reevaluations; and emotiQns of the marketplace. None of these fuctors can be controlled by 
TASAS and no assurance can be given that TASAS's advice will result in profitable trades for a 
client or that a client will not incur losses. 
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Commodity Futures Trading is Leveraged. The low margin deposits nonnally required in 
commodity contract trading (typically between 2% and 20% of the value of the contract 
purchased or sold) permit a high degree of leverage. Accordingly, a relatively small price 
movement in a contract may result in immediate and substantial losses to the investor. For 
example, if at the time of purchase 5% of the price of a futures contract is deposited as margin, a 
5% decrease in the price of the contract would, if the contract then closed out, result in a total 
loss of the margin deposit before any deduction for brokerage commissions. A decrease of more 
than 5% would result in a loss of more than the total margin deposit. Thus, like other leveraged 
investments, any trade may result in losses in excess of the amount invested. 

Single Market Concentration. TASAS trades the Japanese yen only. Performance results in 
this trading program may be more volatile when compared with programs trading multiple 
markets. 

Reliance on FCM's Financial Condition. A client participating in this trading program is 
required to open a commodity trading account with a futures commission merchant ("FCM"). If 
the FCM became insolvent, the client might incur a loss of all or a portion of the funds on deposit 
with the firm. Such a loss could occur if the FCM fuiled to segregate its client funds in violation 
of CFTC regulations, or if a client fuiled to pay a deficiency in an account. There is no 
government insurance for commodity brokerage accounts. 

Reliance on Principal. T ASAS will have sole responsibility for trading commodity futures 
contracts for the client's managed account. TASAS is dependent on the services of Craig Pardey. 
The loss of Mr. Pardey's services would result in the inability ofTASAS to advise or trade the 
client's account. In this event, TASAS or· the client would terminate the managed account 
agreement. 

ADVISORY FEES 

TASAS will charge a monthly management fee and a monthly incentive fue in exchange for 
providing commodity advisory services to clients. 

The monthly management fee will equal .167 percent (a 2% annual rate) of the account's month
end net asset value. 

The monthly incentive fee will equal twenty percent (20%) of the account's trading profits for the 
month. 

The terms ''Net Asset Value" and "Trading Profits" are defined below. 

Tue ~ement fee will be paid whether or not the account has a profit. However, the incentive 
fee is payable only on cumulative profits. For example, if the account incw-s losses after an 
incentive fee payment is made, T ASAS will retain the payment but will receive no further 
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incentive fee in subsequent months until trading profits have been earned. Clients with accounts 
closing due to losses, or for any other reason, are not eligible for a refund of management or 
incentive fees paid. 

«Net Asset Value" is the sum of 

a The initial assets of the account, including all cash and/or U.S. Treaswy bills deposited in 
the account, increased or decreased by any subsequent additions and withdrawals. U.S. Treasury 
bills to be calculated at cost. 

b. Cumulative profit or loss in the account with open commodity positions calculated at their 
then market value, which means the settlement price as detennined by the exchange on which the 
transaction is effected. 

c. Interest income credited to the account. 

d. Less: Brokerage commissions (including accrued commissions on open positions), paid 
and accrued management fees, paid and accrued incentive fees, and other expenses charged by the 
broker to the account in the normal course of business. • 

"Trading Profits" during a month means the excess, if any, of the net asset value at the end of 
such months over the highest net asset value at the end of any preceding month (i.e., the last 
month for which an incentive fee was payable). Trading profits include interest income credited 
to the account. 

The management and incentive fees are due and payable on the last business day of each month. 
If the managed account agreement is terminated on a date other than the last business day of a 
calendar month, the management fee will be payable to TASAS as though the termination date 
were the month-end prorated based on the number of days in the month the account was managed 
by TASAS. Similarly, if the managed account agreement is terminated on a date other than the 
end of a calendar month, an incentive fee, if applicable, will be payable to TASAS as though the 
termination date were the last business day of the month. 

Shortly after the end of each month, T ASAS will prepare a statement setting forth the amount of 
management and incentive fees payable to TASAS and will furnish such statement to the broker. 
Upon submission of the statement to the broker, the broker will be authorized by the client to 
deduct these fees directly from the client's account. TASAS will furnish the client with a copy of 
the statement presented to the broker. The client agrees to assure payment to TASAS of 
applicable management and incentive fees within five business days of the date such fees become 
due and payable. 

Because the TASAS trading system signals only 5 trades per year on average ( excluding contract 
rollovers to a later delivery month), a new account may encounter a wait of one or more months 
for its first trade. In view of this fact, the management and incentive fees described above will 
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become payable beginning on the date the first position in the Japanese yen is opened for the 
account. 

The initial monthly incentive fee will be payable based on cumulative trading profits since the date 
the managed account was opened. 

TASAS employs an always in the market trading system Therefore, the account will always be 
long or short the yen after the first position is opened for the account. 

THE COMMODITY BROKER AND BROKERAGE COMMISSIONS 

TASAS has designated Lind-Waldock & Company ("Lind-Waldock") as the futures commission 
merchant for all TASAS managed accounts. TASAS clients deposit funds into a segregated 
customer account opened with Lind-Waldock. TASAS directs all futures trading in such 
accounts. 

TASAS clients pay brokerage commissions and related transaction rees to Lind-Waldock. 
TASAS receives only monthly management and monthly incentive fees, and does not share in 
brokerage commissions, directly or indirectly, with respect to T ASAS managed accounts. 

Both TASAS and Lind-Waldock provide TASA.<; managed account clients with a monthly 
statement of equity as well as a record of fees paid to TASAS. Lind-Waldock provides TASAS 
clients with a confirmation of every trade executed for the client's account, setting forth the 
realized gain or loss on each liquidated position and brokerage commissions charged. 

The Commodity Broker. Lind-Waldock is a clearing member of the Cbinago Board of Trade, 
the Chicago Mercantile Exchange and other principal commodity exchanges. Corporate 
headquarters of the Commodity Broker is located at 1030 West Van Buren Street, Cbinago, 
Illinois 60607. It is registered with the CFTC as a futures commission merchant and is a member 
in good standing of NF A 

Lind-Waldock has been continuously doing business as a futures commission merchant since 
1965. Lind-Waldock is a clearing member of all principal futures exchanges in the United States. 
Through afliliations with other international firms, Lind-Waldock has access to all international 
commodity exchanges. 

As a large commodity broker, Lind-Waldock is regularly involved in litigation. In many such 
cases, such litigation involves allegations that Lind-Waldock has violated the Connnodity 
Exchange Act, CFTC regulations and/or exchange rules. There have been no material civil, 
administrative or criminal proceedings pending, on appeal or concluded against Lind-Waldock or 
its principals in the past five years. 
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POTENTIAL CONFLICTS OF INTEREST 

TASAS, its principal and employees may trade futures contracts for their own proprietary 
accounts. Orders fur such proprietary accounts which involve trading Japanese yen futures 
contracts will be part of a block order which will include orders for client accounts. 

Because of price volatility, occasional variations in liquidity, and differences in order execution, it 
is impossible for TASAS to obtain identical trade execution for all client accounts and proprietary 
accounts. T ASAS uses an allocation procedure for trade fill prices when a block order is filled at 
different prices. This procedure does not favor proprietary accounts relative to client accounts. 

Upon reasonable notice to T ASAS, clients will be allowed to inspect the proprietary trading 
records of TASAS, its principal and employees at the business office of TASAS during nonnal 
business hours. 

ACCOUNT POLICIES 

The Commodity Broker. A client opens a commodity trading account with Lind-Waldock as 
futures commission merchant. Toe account becomes a T ASAS managed account after all fonns 
required by both T ASAS and Lind-Waldock are completed and the client deposits funds with 
Lind-Waldock. 

Minimum Investment. The minimum account size for opening a TASAS managed account is 
$50,000. 

Additions to and Withdrawals from the Account. A client may add funds at any time to, or 
withdraw funds at any time from, bis or her account. No withdrawal, bowever, will be permitted 
which would reduce the total account value of the account below $50,000, except a withdrawal in 
connection with termination of the managed account agreement. 

Clients must send written notice to TASAS in advance of additions and withdrawals. Clients may 
wish to call T ASAS for information concerning the impact a withdrawal under consideration may 
have on their managed account. 

Notional Funding. Notional funding, which is an agreement between a commodity trading 
advisor and a client to trade an acconnt based on a higher level of .. equity" than assets actually on 
deposit in the account, is not permitted in the TASAS program. 

Interest Income. Client accounts earn interest on 70% of daily total account value. Interest is 
computed based on the 30-day U.S. Treasury bill offer rate. Lind-Waldock credits interest 
income to managed accounts monthly. 
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Fee Negotiations. Negotiated management fees and incentive fees are not permitted in the 
T ASAS program. 

Account Closures. A client may close his or her managed account at any time by notifying 
TASAS and Lind-Waldock in writing. 
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ACCOUNT REPORTS AND SERVICES 

The following reports and services are provided to clients: 

Report/Service PUIJlOse Timetable 

I. Daily Brokerage Statement of Daily Mailed When Account 
Statements Accow,t Activity Changes Occur 

2. Monthly Brokerage Statement of Monthly Mailed About the 8" 
Statements Accow,t Activity of Each Month 

3. Account Performance Statement ofMonthly Mailed About the gfu 
Report Account Performance of Each Month 

4. Account Fee Statement Statement of Monthly Mailed About the S"" 
TASASFees of Each Month 

5. Monthly Newsletter Program News Mailed About the 15"' 
of Each Month 

6. Personal Consultations - Opportunity for Clients Fourth Thursday of 
to Discuss Their Account or Every Month 
J-YenMarket with Mr. Pardey 

7. New Disclosure Document Program Update Mailed Every 
February and.August 

PERFORMANCE 

The CFTC requires that a connnodity trading advisor disclose to prospective clients the past 
performance of all accoWl!s for which the connnodity trading advisor and its principals have had 
the authority to cause transactions to be effected without clients' specific authorization for the 
past five years. 

T ASAS Capital Management, Inc. began trading the T ASAS msnaged accow,t program on 
January 12, 1998. The Performance Table on page 13 provides the composite performance of all 
client accoWl!s traded by TASAS and its principal for the past five years. 
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Performance Table 
TASAS Capital Maoagement, Inc. 

Jaouary 1998 - December 1998 
Fully-Funded Subset Method 

Commodity Trading Advisor: TASAS Capital Management, Inc. 
Name of Trading program; TASAS Managed Account Program 
Inception of Trading: January 1998 
Inception of This Program: January 1998 
Total Assets Under Management in All Programs as of December 31, 1998: $339,429 
Total Assets Under Management in This Program as of December 31, 1998: $339,429 
Worst Monthly Drawdown: -13.94%, November 1998 
Worst Peak-to-Valley Drawdown: -14.34%, January 1998 - February 1998 
Number of Accounts Open: 6 
Number of Accounts Closed Wrth Positive Net Performance: 0 
Number of Acconnts Closed Wrth Negative Net Performance: 0 

Please see page 14 for Performaoce Table Notes. 

Rate of Return 

Month 1998 1997 1996 1995 1994 

January ~.98% 

February -7.91% 

March 13.40% 

"Pril 0.31% 

May 3.83% 

June 0.67% 

July 5.76% 

o.ugust -5.13% 

September -3.57% 

October 27.51% 

November -7.61% 

December 9.40% 

Year 27.00% 

1993 

PAST PERFORMANCE IS NOT NECESSARILY INDICATIVE OF FUTURE RESULTS 

13 



Performance Table Notes: 

Performance Table (Continued) 
T ASAS Capital Management, Inc. 

January 1998 ~ December 1998 
Fully-Funded Subset Method 

I. The Performance Table reflects data computed using the "fully-funded subset" method of 
computing rate of return and perfonnance disclosure pursuant to an advisory issued by the CFTC. 
All T ASAS managed accounts are fully funded and are added to this table when they are opened. 

2. The monthly rate of return for each month is calculated by dividmg net performance 
( composite of all accounts) by beginning net asset value ( composite of all accounts). 

3. The year-to-date rate of return is calculated by multiplying each monthly rate of return on a 
compound basis. 

4. Additions and withdrawals are effective the beginning of the month for purposes of computing 
monthly rate of return 

5. Notional funding is not permitted in the trading program. 

6. Negotiated management fees and incentive tees are not permitted in the trading program 

7. Definition of "Worst Monthly Drawdown": The largest monthly loss experienced by any 
account in the trading program in any calendar month, expressed as a percentage of the total 
equity in such account. 

8. Definition of"Worst Peak-to-Valley Drawdown": The largest cumulative decline in month
end net asset value sustained by any account in the trading program during any period in which 
the initial month-end net asset value is not equaled or exceeded by a subsequent month-end net 
asset value, expressed as a percentage of the total equity in such account. 

9. The composite rates of return shown in the Perfonnance Table should not be considered 
representative of the rate of return experienced by any individual account in the trading ·program. 
Accounts can have varying investment results for several reasons, including, but not limited to: 
(a) procedures governing the start of trading and the establishment of a full portfolio for new 
accounts; and (b) the time period in which individual accounts are traded. 

PAST PERFORMANCE IS NOT NECESSARILY INDICATIVE OF FUTURE RESULTS 
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ACCOUNT OPENING PROCEDURES 

To open a T ASAS managed account: 

I. Complete and sign the following forms: 

a Acknowledgment of Receipt of Disclosure Document (page 16). 

b. Managed Account Application (page 17). 

c. Managed Acco wit Agreement (page 21 ). 

d. Commodity Trading Authorization (page 28). 

e. Fee Payment Authoriz.ation (page 29). 

2. Mail all forms in step one above to: TASAS Capital Management, Inc., 4000 S. Eastern Ave., 
Suite 240, Las Vegas, Nevada 89119. 

3. Contact Lind-Waldock and request account forms necessary to open a TASAS managed 
account. Lind-Waldock can be reached at (800) 452-1030, (312) 413-6096, fux (312) 455-3175. 

4. Complete and sign all Lind-Waldock account forms. 

5. Mail all forms in step four above to: Lind-Waldock & Company, 1030 West Van Buren 
Street, Chicago, Illinois 60607. Deposit funds with Lind-Waldock. 

6. Upon completion of the above steps, TASAS will mail the client a letter advising-that his or 
her managed account is now open. 
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ACKNOWLEDGMENT OF RECEIPT OF DISCLOSURE DOCUMENT 

This is to acknowledge that I have received a copy of the TASAS Capital Management, Inc. 
Disclosure Document dated February 16, 1999. 

If Joint AccoWit: 

Client Signature Client Signature 

Client Name (Print or Type) Client Name (Print or Type) 

Date Date 

If there are more than two joint-account owners, please use an additional sheet. 

T ASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 89119 
Tel. (702) 451-2490 
Fax (702) 451-2499 
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MANAGED ACCOUNT APPLICATION 

T ASAS Capital Management, Inc. is required to obtain certain information from prospective 
clients. Please assist us by completing this fonn. If joint account, each owner needs to complete 
this form. 

Type of Account: 

Individual 

Joint Tenants with Rights of Survivorship 

Joint Tenants in Common 

_ Other (Please Specify):. _________ _ 

Mr./Mrs./Ms./Miss (Please Circle) 

Client Name: ________________ _ 

Home Address (Street, City, State, Zip):. _______________ _ 

Home Telephone Number:('-__ ), ________ _ 

Date of Birth:. ________________ _ 

Employer:. _________________ _ 

Business Address (Street, City, State, Zip):. ______________ _ 

Business Telephone Number: <~--J) ________ _ 

Business Description:. ________________________ _ 

Estimated Annual Income: 

__ Under $50,000 

__ Over $50,000 
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Estimated Net Worth: 

__ Under $50,000 

$50,000 - $250,000 

--$250,000 - $500,000 

__ $500,000 - $1 Million 

Over $1 Million 

Previous Investment Experience: 

Stocks: Yes 

Bonds: Yes 

Mutual Funds: Yes 

Commodities: Yes 

Client Signature 

Client Name (Print or Type) 

Date 

T ASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 89119 
Tel (702) 451-2490 
Fax (702) 451-2499 

No Number of Years: 

No __ Number of Years: 

No -- Number of Years: 

No Number of Years: 
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MANAGED ACCOUNT APPLICATION 

T ASAS Capital Management, Inc. is required to obtain certain information from prospective 
clients. Please assist us by completing this form. If joint account, each owner needs to complete 
this form. 

Type of Account: 

lodividual 

__ Joint Tenants with Rights of Survivorship 

Joint Tenants in Common 

_ Other (Please Specify).: __________ _ 

MrJMrs./Ms./Miss (Please Circle) 

Client Name: ________________ _ 

Home Address (Street, City, State, Zip): _______________ _ 

Home Telephone Nmnber: <~-~), ________ _ 

DateofBirth:. ________________ _ 

Employer: _________________ _ 

Business Address (Street, City, State, Zip):. _______________ _ 

Business Telephone Number:<~--~), ________ _ 

Business Description:. _________________________ _ 

Estimated Annual Income: 

__ Under $50,000 

__ Over $50,000 
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Estimated Net Worth: 

__ Under $50,000 

--$50,000 - $250,000 

_ $250,000 - $500,000 

. $500,000 - $1 Million 

Over $1 Million 

Previous Investment Experience: 

Stocks: Yes 

Bonds: Yes 

Mutual Fnnds: Yes 

Commodities: Yes 

Client Signature 

Client Name (Print or Type) 

Date 

TASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 89119 
Tel. (702) 451-2490 
Fax (702) 451-2499 

No Number of Years: 

No Number of Years: 

No Number of Years: 

No Number of Years: 
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MANAGED ACCOUNT AGREEMENT 

THIS MANAGED ACCOUNT AGREEMENT (the "Agreement") is made between TASAS 
CAPITAL MANAGEMENT, INC., a Nevada corporation (the "Advisor") and 

-------------------------- (the "Client"). 

WHEREAS, Client hereby acknowledges to Advisor that Client has received, read and 
understoo~ and carefully considered the risks outlined in the Disclosure Document, dated 
February 16, 1999, of Advisor and no perscn is authoriz.ed by the Advisor to make statements 
inconsistent with those contained in such Disclosure Document; 

WHEREAS, Client hereby represents to Advisor that Client has capital available and desires to 
invest such capital in speculative investments in ••commodity interests," which term shall include, 
for purposes of this Agreement, contracts on and for physical commodities, currencies, money 
market instruments, obligations of the United States government, and any other financial 
instruments, securities, stock, financial and economic indices and items which are now, or may 
hereafter be, the subject of futures contract trading, including futures contracts, options on futures 
contracts, cash and forward contracts, foreign exchange commitments, deferred delivery 
contracts, leverage contracts and other commodity-related contracts, agreements and transactions 
and securities (such as United States Treasury bills) approved by the U.S. Commodity Futures 
Trading Commission ("CFTC") for investment of customer funds; 

WHEREAS, Client, if an individual, hereby represents to Advisor that Client is of full legal age in 
the jurisdiction in which Client resides and is legally competent to execute and deliver this 
Agreement and to purchase, sell, trade and own commodity interests as contemplated by this 
Agreement; 

WHEREAS, Client, if a corporation, partnership, trust or other entity or association, hereby 
represents to Advisor that Client has full power and authority to execute and deliver this 
Agreement and to purchase, sell, trade and own commodity interests as contemplated by this 
Agreement and the individual executing and delivering this Agreement for and on behalf of Client 
is of full legal age in the jurisdiction in which such individual resides and is legally competent and 
has full power and authority to do so on behalf of Client and its shareholders, partners and 
beneficiaries; 

WHEREAS, Client is aware of the risks involved in opening an Account including, without 
limitations, the speculative character of trading in commodities, the possibility that an entire 
investment may be lost and that in the case of futures, liability could exceed the assets in the 
Client's Account, the fuct that the Account will be subject to brokerage commissions and 
management fees regardless of whether profits are earned; and that even if best efforts are used to 
close out all positions in the Account at a particular time, there is no assurance that any such open 
positions will be closed out without incurring substantial additional losses. The Client further 
represents that he/she has the financial capacity to wtdertake such risks; 
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WHEREAS, Client desires to retain Advisor as Client's commodity trading advisor pursuant to 
the terms and conditions set forth in this Agreement, and Advisor desires to provide commodity 
advisory services to Client pursuant to such terms and conditions; 

NOW THEREFORE, in consideration of the premises set forth above, the parties hereto do 
hereby agree as follows: 

I. CLIENT'S ACCOUNT. Client shall open a commodity trading account (the "Account") with 
Lind-Waldock & Company (the "Broker"), with an initial deposit of$ ________ _ 
The initial deposit, all subsequent deposits to and withdrawals from the Accowit and all 
transactions effected in the Accowit shall be subject to this Agreement. 

2. REPRESENTATION OF ADVISOR. Advisor represents and Client acknowledges that 
Advisor is cnrrently registered with the CFfC as a commodity trading advisor and is a member of 
the National Futures Association. 

3. AUTHORIZATION FOR ADVISOR TO ENTER ORDERS FOR TIIE ACCOUNT. Client 
appoints Advisor as his/her sole attorney-in-fact with respect to the Account to buy, sell or 
otherwise trade in commodity interests through the Broker pursuant to the Advisor's trading 
program. Client hereby gives and grants to Advisor full power and antbority to act for Client and 
on Client's behalf to do every act and thing whatsoever requisite, necessary or appropriate to be 
done in connection with this power of attorney as fully and in the same manner and with the same 
force and effect as Client might do or could do if personally present, and Client hereby ratifies all 
that Advisor may lawfully do or cause to be done by virtue of this power of attorney. Client 
hereby ratifies and confirms any and all transactions made by Advisor for the Account and agrees 
that the rights and obligations of Client in respect thereof shall be governed by the terms of this 
Agreement. The Advisor shall have discretionary antbority to make all trading decisions for the 
Account, without prior consultation with Client and without prior notice to Client with respect to 
such trading decisions. By this Agreement, Client authori= the Broker to pennit the Advisor to 
enter orders for the Client's Account. 

4. ACKNOWLEDGMENT OF RISKS ASSOCIATED WITII COMMODITY TRADING; 
LACK OF GUARANTEE BY THE ADVISOR; AND INDEMNIFICATION OF THE . 
ADVISOR. Client is aware of the speculative nature and the high risks associated with 
commodity interest trading (which includes the risk that Client may incur trading losses in excess 
of the capital contnlmted to the Account). Client also acknowledges that no "safe" trading 
system has ever been devised, and that no one can guarantee profits or freedom from loss in 
commodity interest trading. The Advisor, therefore, cannot and does not imply or guarantee that 
Client will make a profit and it is expressly agreed that the Advisor will not be held responsible for 
trading losses in the Account. Further, Client agrees that neither the Advisor nor its principal or 
employees will be liable to the Client or to others except by reason of acts constituting willful 
malfeasance, gross negligence or reek.less misconduct as to its duties herein and shall have no 
liability for human or machine errors in orders to trade or not to trade in the Accowtt. In the event 
the Advisor, its principal or employees are made a party to any claim, dispute, action or 
proceeding or otherwise incurs any loss or expense in connection with Client's obligations or 
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liabilities arising from Client's Account or this Agreement, Client shall indemnify and reimburse 
the Advisor for any such loss, expense, liability or damage, including Advisor's reasonable 
attorney's fees. 

5. ADDITIONS TO AND WITHDRAWALS FROM TilE ACCOUNT. The Client may add 
funds at any time to, or withdraw funds at anytime from, his or her Account. No withdrawal, 
however, shall be permitted which would reduce the total account value of the Account below 
$50,000, except a withdrawal in connection with termination of the Agreement. The Client 
agrees to notify the Advisor in writing in advance of such additions or withdrawals. Client 
recognizes that the potential profitability of the Acconnt depends on long-term, nninterrupted 
investment of capital and that withdrawal of assets could materially and adversely affect the 
potential profitability of the Account. 

6. FEES. In consideration of and in compensation for the advisory services to be rendered by 
the Advisor to the Acconnt nnder this Agreement, Client shall pay to the Advisor the following 
fees: (a) a management fee payable monthly eqnal to .167 percent (a 2% annnal rate) of the 
Acconnt's month-end net asset valne (defined below); and (b) an incentive fee payable monthly 
eqnal to twenty percent (200/4) of the Acconnt's trading profits (defined below) for the month. 

The management fee shall be paid whether or not the Account has a profit. However, the 
incentive fee is payable only on cumulative profits. For example, if the Account incurs losses after 
an incentive fee payment is made, the Advisor will retain the payment but will receive no further 
incentive fee in subseqnent months until trading profits have been earned. Clients with Acconnts 
closing due to losses, or for any other reason, are not eligJ.Ole for a refund of management or 
incentive fees paid. 

"Net Asset Value" is the sum of: 

a The initial assets of the Acconnt, including all cash and/or U.S. Treasnry bills deposited in 
the Acconnt, increased or decreased by any subsequent additions and withdrawals. U.S. Treasury 
bills to be calculated at cost. 

b. Cumulative profit or loss in the Acconnt with open commodity positions calculated at 
their then market value, which means the settlement price as determined by the exchange on 
which the transaction is effected. 

c. Interest income credited to the Account. 

d. Less: Brokerage commissions (including accrued commissions on open positions), paid 
and accrued management fees, paid and accrned incentive fees, and other expenses charged by the 
Broker to the Account in the normal course of business. 

"Trading Profits" during a month means the excess, if any, of the net asset value at the end of 
such months over the highest net asset value at the end of any })receding month (i.e., the last 
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month for which an incentive fee was payable). Trading profits include interest income credited 
to the Account. 

The management and incentive fees are due and payable on the last business day of each month. 
If the Agreement is terminated on a date other than the last business day of a calendar month, the 
managP-ment fee shall be payable to the Advisor as though the termination date were the month
end prorated based on the number of days in the month the Account was managed by the Advisor. 
Similarly, if the Agreement is tenninated on a date other than the end of a calendar moot~ an 
incentive fee, if applicable, shall be payable to the Advisor as though the termination date were the 
last business day of the month. 

Shortly after the end of each month, the Advisor will prepare a statement setting forth the amount 
of management and incentive fees payable to the Advisor and will furnish such statement to the 
Broker. Upon submission of the statement to the Broker, the Broker will be authorized by the 
Client to deduct these fees directly from the Client's Account. The Advisor will furnish the Client 
with a copy of the statement presented to the Broker. The Client agrees to assure payment to the 
Advisor of applicable management and incentive fees within five business days of the date such 
fees become due and payable. 

Because the Advisor's trading system signals only 5 trades per year on average (excluding 
contract rollovers to a later delivery month), a new Account may encounter a wait of one or more 
months for its first trade. In view of this fuel, the management and incentive fees descnbed above 
shall become payable beginning on the date the first position in the Japanese yen is opened for the 
Account. 

The initial monthly incentive fee shall be payable based on cumulative trading profits since the 
date the Account was opened. 

The Advisor employs an always in the market trading system. Therefore, the Account.will always 
be long or short the yen after the first position is opened for the Account. 

7. RESPONSIBILITIES OF TIIE BROKER. Client recognizes that the Advisor will transmit 
orders on the Client's behalf to the Broker but will not execute such orders. The Advisor's 
responsibilities with respect to any of Client's transactions sball be folfilled at the time that a 
complete order has been transmitted to the Broker. The Advisor shall not be responsible for any 
acts, omissions or errors of the Broker in executing such orders. The Broker will furnish Client 
with confirmations of all transactions executed in the Account, monthly statements showing 
information concerning trading activities in the Account and other account statements customarily 
furnished by the Broker to its customers. The furnishing of such reports shall be the sole 
responsibility of Broker and Client recognizes that the Advisor is not required to furnish such 
reports to Client. Client authoriz.es Broker to forward to Advisor copies of any confirmations, 
statements or reports sent by Broker to Client. Client understands that Broker, rather than 
Advisor, will have full custody of Client's funds and commodity interest positions and that Client 
will be required to pay brokerage commissions to Broker. 
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8. TERMS AND CONDITIONS FOR TERMINATION. This Agreement shall remain in effect 
until terminated by the receipt of written notice from either party to the other. The Advisor or 
Client may terminate this Agreement for any reason. In addition, this Agreement shall terminate 
upon receipt of written notice to Advisor of the death, legal disability or bankruptcy of Client. 
The Advisor may terminate this Agreement if the Account is charged a commission rate in excess 
of $20.00 per round-turn trade. When this Agreement is terminated by either party, Client shall 
be liable for any losses incurred in liquidating open positions; brokerage expenses; and fees. 

9. NOTICES. All written notices to the Advisor shall be sent to: TASAS Capital Management. 
Inc., 4000 S. Eastern Ave., Suite 240, Las Vegas, Nevada 89119, fux (702) 451-2499. All written 
notices to the Client shall be sent to the Client at the address set forth below his or her signature 
to this Agreenient. Either party may change their address by sending written notice to the other 
party. 

10. MANAGEMENT OF OTHER ACCOUNTS BY THE ADVISOR; TRADING BY THE 
ADVISOR FOR ITS OWN ACCOUNTS. The services rendered hereunder are not exclusive and 
Client acknowledges and agrees that the Advisor may render similar services to others. The 
Advisor, its principal and employees may trade commodity interests for their own accounts. 

I I. CONFIDENTIALITY. The Client hereby acknowledges and agrees that the advice, advisory 
services and trades made on behalf of the Client by the Advisor and all information and data 
pertaining thereto is the proprietary property and confidential information of the Advisor and shall 
not be disclosed to third parties without the prior written consent of the Advisor. 

12. ASSIGNMENT. This Agreement shall not be assignable by Client or the Advisor withont the 
written consent of both parties and shall be binding upon the parties hereto and their respective 
heirs, executors, administrators, successors and assigns. 

13. SECTION HEADINGS. The sectioo beadings in the Agreement are for convenience of 
refurence only and shall not be deemed to interpret or modify the provisions of this Agreement. 

14. GOVERNING LAW. This Agreement and all transactions subject to this Agreement shall be 
governed by the Commodity Exchange Act, as amended; the rules, regulations and orders 
promulgated under such Act by the CFTC; the rules and by-laws of the National Futures 
Association; and, where applicable, the laws of the State of Nevada applicable to the construction 
and enforcement of contracts made in that state. If any provision is found unenforceable, then this 
Agreement shall be enforced and construed as if that invalid portion did not appear. 

15. JURISDICTION. The parties hereby agree that any dispute which arises from the Client's 
Account or any related matters shall be resolved, whether by arbitration or otherwise, within the 
State of Nevada, U.S.A. Accordingly, the parties consent and submit to the jurisdiction of the 
federal and state courts located within such state and further agree that any action or proceeding 
brought by either party to enforce any right, assert any claim or obtain any relief whatsoever in 
connection with this Agreement shall be commenced by such party exclusively in the federal or 
state courts, or, if appropriate, before an arbitrator, located within such state. 
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16. ENTIRE AGREEMENT. This Agreement constitutes the entire Agreement between the 
parties and supersedes any other Agreements. 

IN WITNESS WHEREOF, the parties have caused this Managed Account Agreement to be duly 
executed as of the ___ day of~-------~ 19 

If Joint Account: 

Client Signature Client Signature 

Client Name (Print or Type) Client Name (Print or Type) 

• Date Date 

If there are more than two joint account owners, please use an additional sheet. 
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Client's name and address for written notices to Client: 

Client Name (Print or Type) 

Address 

City, State, Zip 

By: 

Craig D. Pardey 
President 
TASAS Capita!Management, Inc. 

TASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 891!9 
Tel (702) 451-2490 
Fax (702) 451-2499 

Date 
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COMMODITY TRADING AUTHORIZATION 

To: TASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 89119 

I (We), the undersigned, do hereby make, constitute, and appoint you or your authorized 
representative as my attorney-in-fact to purchase and sell commodity interests through Lind
Waldock & Company ("Broker"), a futures commission merchant, pursuant to the trading 
program described in the TASAS Capital Management, Inc. Disclosure Document dated February 
16, 1999. 

I further authorire the Broker to pay from my account all of your advisory fees upon presentation 
by you to the Broker of a billing statement. I understand the Broker will also charge me 
brokerage commissions which will be deducted from my account. 

If Joint Account: 

Client Signature Client Signature 

Client Name (Print or Type) Client Name (Print or Type) 

Date Date 

If there are more than two joint account owners, please use an additional sheet. 

T ASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 89119 
Tel. (702) 451-2490 
Fax (702) 451-2499 
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• 

FEE PAYMENT AUTHORIZATION 

To: Lind-Waldock & Company 
1030 West Van Buren Street 
Chicago, Illinois 60607 

You are hereby authorized to deduct and remit directly to TASAS Capital Management, Inc,, (the 
"Advisor") such management aud incentive fees ("Fees") as the Advisor requests on a monthly 
basis. 

The Advisor will inform you of the exact amount due on the agreed upon payment dates. The 
undersigned acknowledges and agrees that the Advisor is solely respoDSib!e for the computation 
of Fees and authorizes you to rely on remittance instructions submitted by the Advisor completely 
without regard to amount and without further direction or confirmation from the undersigned. 
This authoriz.ation vrul continue in effect until you have received written notice terminating it from 
the undersigned. Such written notice will also be given to the Advisor by the undersigned. 

If Joint Account: 

Client Signature Client Signature 

Client Name (Print or Type) Client Name (Print or Type) 

Date Date 

If there are more than two joint account owners, please use au additional sheet. 

TASAS Capital Management, Inc. 
4000 S. Eastern Ave., Suite 240 
Las Vegas, Nevada 89 I I 9 
Tel. (702) 451-2490 
Fax (702) 451-2499 
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' 

New Developments' 44";153 
Requ;1.(~ci Treat. as Min-Proprietary Account Owned by CTA 's Mother 

For Lhe reasons outlined above, lhe Division 
continues lo believe that the Company is re
quired lo register as a CTA and "A" h requirCTI 
to be listed as a principal and registered as an 
associated person of the Company. 6 You are 
advised that failure lo comply with the registra
tion requirements for CT As and the use of mis
leading marketing materials constitute 
violations of the Act and the Commission's regu
lations, and may result in enforcement proceed
. fogs or other ·Commissioll actions. [n addition, 
tOe Compahy, ~•N• and any .'persons participat
ilig in or aiding or abetun:g· such cOriduct may be 
sq~~ to ~~t.i.oh _ff?; 'viola~io~ ~ thC ai:iti.
;rraUtl"·prov1sions;of Section ·4o o( the Act: •1 re
~dfos~- Or ·re~istration '!status. Immediate -·: ' ' . 

compliance with the Commission's registration 
requirements does not necessarily preclude the 
Cmnmis-;ion from t.iking action against the 
Company, "A" or any other per-;ons for any 
past, present or future violations of the Act or 
the Commission's regulations thereunder. 

If you have any questions rnncerning this 
correspondence, please contact me or Natalie A. 
Markman, an attorney on my staff, at (202) 
418-5450 . 

Very truly yours, 

S11san c .. .-~i~ 

Chief Counsel 

: ' ' ... -~ . . '. ,-

1126,762] CFTC lnlerprelalive leller No; 96-57. (Re, Rule 4.35(a)((7)-Requesl lo Treal .as 
Non-Proprietary an Acc:ount Owned by the Mother of the Commodity Trading Advisor 

-• ("<;:_T~t) W,ho Oirecls Trading of_the..A,.ccoun·1.) 
..;., ~- 11,;• Comrrtodity'Futi..tres Trading Commission. Division of Ti-ading and Markets. July 8, 1996. Staff 

iep1y in full text. -- • 
:·, . ,· .. ' . 

~-- 1 . Interp,~tation~Account Perfornaance-Proprietary.-A registered CTA's request to 
.+. rt,reat the perf~

1
ance (!fan accounJ o~ned ~Y the CTA's mother as though it were the performance 

;JI .Of an ordi~:·cient. ·account;· and not ."ptoprietary trad~ng results within the meaning of Rule 
; '4·.35(aX7)_wa5 denied. The account was the· S·ote accouni. traded 'pursuant to the trading progiatn for 
•· which .i.he CTA wished to present performance as part of the required performance presentation·'in 

its.disclosure document. • 
·_1 .. See ff·8575, "Reports-Records" division, Volume I. 

: ' This is in response to your recent Jetter to the 
btVision ·•of Trading· and· Markets (the "Divi

}' rSion") of the Commodity·Fuiures Trading Com• 
·mission (the "Commission") as supplemented by 

,_ ; telephone conversations with Division staff. 1 By 
Your correspondence. you ·request on behalf of 
"X", a registered CTA ("X"), relief from the 
requirements bl Commission Rule 4.35(aX7) 2 

with.respect to presentation in "X's" Disclosure 
DPcument of· the past performance of rul" ac• 
:~t owned by your mother, "A". Absent relief, 
'_'X" would be required to plai;e the perforr:iance 
d.ita with respect to "A's" account at the end of 
the Disclosure· Document, and prominently to 
-label such.performance as pi-oprietary. .. . 

Based upon the representations made in your 
correspondence, -we. understand the relevant 

6 However, since it does not appear that t~y would be 
dittctlng or guldillg accounts. they would not be required to 
Pttpare and provide disclosure documents. Set' CFTC Inter
J)fflallve Letter No. 95-101, (Curretit Transfer Binder! 

"CoMM. Ftrr. L. REP. (CCH) I 26,565(November 21, 1995). 
1 7 U.S.C. §6o (1994). "U"" includes statements stl("h as 

the following that emphasize the huge profit potential of 
investing in commodity interests by following "X's" advice 
without an equally prominent statement o[ the risk o( loss; 

Ii you have not obtained that dream lifestyle yet, I will 
not only show you how to reach fot· it, but I will be there to 
guide you in the right direction. offering support as you 
need it. 

Commodity Futures Law Reports 

facts to be as· follows. "X" begatl trading its "Y" 
PrOgram in January 1996. From the date of 
in_cep_tion of tr.i:ding to the present, the !i~le 
account traded pursuant to the "Y" PrOgram 
has been "A's" account. You represent that 
leveraging in the "Y" Program is moderate ;ind 
that client accounts will be treated no differ. 
ently from "A's" acgiunt with respect ·to expo-
sure to volatility-and risk. The .margin to equity 
ratio for "A's" account averages twenty percent 
and approximately the same>ratio will be main• 
tained for any dient accounts in the "Y" Pro-
gram. Advisory fees -charged to "A's" account 
(zero percent management fee and twenty per• 
cent incentive fee) are the same fees that "X", 

You should easily triple whatever money you have-in
vested on almOSt every trade. Though there will be some 
losses, ... those losses will be minimal. Your profits, on the 
other hand, should be enough to achi= your dreams. 

Such statements ap~ar in both .. U .. and the "V". 

1 Your letlcr is undated. Division records indicate that it 
was rl'Ct"ivcd May 10, 1996. We note that you met with 
Division st a.ff on Jun(' 4, 1996 to diS("uss the contents or your 
letter. 

l Commission rules rdcrred to ho:-rein arc found at 17 
C.F.R. Ch. I (1995), as amended by 60 Fed. Reg. 38146 
Uuly 25, 1995, effoclive August 24. 1995). 
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-NiwDeveJopments 533 8-96 
Reque$ti'eTreat as Non.Proprietary Account Owned by CTA 's MOlher 

charges its other current account. J and that 
"X°' discloses to prospeclive clients in ils Disdo
Sllre Document. 

You further represent that "A's" account is 
charged commissions for each round turn of fif
teen dollars p!us the fees charged by the Na
tional Futures Associalion and exchange fees. 
"A's" account receives no reduction in commis
sions by virtue of any agreement or relationship 
between "X" and the futures commission 
merchant with which-the account is maintained 
or the introducing broker. This commission rate 
(which is higher than the rate charged to "X's" 
other existing account) will be ·chaJ'ged each 
client accepted into the "Y" Program. 

You state that "A" has no business interest in 
"X", and that she has not exerted (and will not 
in the future exert) "any unnatural or abnormal 
pressure" on you ·Ulat might materiatly affect 
the manner in-which her-account is traded.-On. 
this basis, you argue that notwithstanding "A's" -
family relation.ship with you, her account should 
be treated as "outside" "X" for 'purposes of 
calculating assets under management, and for 
purposes· of pre$enting past performance infor
mation. 

Effective August 24, 1.995 the Cpmrilis"sion 
adopted extens'ivC revisions· to 'the disclosure re
quirements applicable to CTAs and commodity 
pool operators (the "Part 4 Revisions"), in 
which the Commission expressly addressed ·the 
inclusion in Disclosure Documents of proprie
tary trading results.• Ackno~edging that _for 
many start•up CTAs, proprie"tary trading' re• 
suhs are the onJy "track f«on::l." available to 
present' to prospective clients, the Comffiission 
decided to permit the use of proprietary trading 
results, subject to certain safeguards. As 
adopted, Rule 4.JS{a)(7Xii) defines proprietary 
trading results to include: 

the performance of any account in which fifty 
percent or more of _the beneficial interest is 
owneQ or controlled by: 

••• 
(8) An affiliate or family member of the 

commOOity.trading advisor; ... 

Rule 4.34(n)(3)(iii) requires that any proprie
tary trading results (together with any hypo
thetical, extracted, pro forma or simulated 

J "X's" other aC('OUnt is traded pursuant to "X's" "Z" 
Program. 

4 Set.- 60 FNL Reg. 38146 at J8!67.J8168 (July 25, 1995). 
Prior to thc Part 4 Revisions, USC' of proprit'lary l.-ading 
results was not spc<:ifically rdcrenc«I in the Commi~sion·s 
ruks, although Commission staff had advi~ registrants 
that any proprietaty trading results presented in a Disdo
sure Document must be clearly labeled as such and 
prcsentcd in a separate table. ~ S9 Fl-d. Reg. 25.JSI. 
25J60 (May 16. 1994). Staff had also r,:quir(-d that if kx-s. 
expe-nses. commissions. margin-to-equity ratios, or any oth<:r 
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trading- results) be placed at the end ()f the 
Disclosure f)ocument. The Commi-;sion n()tecl 
that this requirement "reflects the relatively 
low utility of such data ;tnd the relatively high 
potential for confusion of proprietary an<l cus
tomer trading results." 5 

In proposing and adopting the Part 4 Revi
sions, the Commission discussed a number of 
significant C0:ncernS raised by the.·use of proprie
tary trading res\Jlts,.nOting that·propdetary ~c
collnts may be traded 11J,ore 'agg"ressiv_ely, With 
hig~r JeVer:aie and, 'greater risk than· cuStomer:
acf<>Unts, :and th~t ._pr.opr:i~fcUY;. ~CO~ti~ and, 
custom~_a';COU~ts ~ usuaJly s~_l;>j1;Ct to diff':"~-. 
ent fee ~edul~ .. -Moreover, "".~re propi;-iet~ 
and customer accounts are combined for J)ur~· 
poses of. performance presentations. the total 
amount of assets under management is inflated 
and conceals- the· actual amount of customer. 

. funds being trad~. 6• 

In your corrCSpondence you ·argue that the 
reasons underlying the Commission's special 
treatment of proprietary trading results do not 
apply to "A's" account, and that you should be 
permitted to present the perfohriance of' that 
acC'Ounf 3~ thciugh it were an uriaffiliatecl client 
accouflt.' In support of youi positid(l you claim 
that a·ny ·outside dient accounts that are ac~ 
cepted. into the "Y'' Program will be_charged thi 
same fees and will be traded in the same way 
and with the same leverage as-:"A's" account. 
You contend that because "A" has no business 
interest in "X", f1er account is_~'outside" "X" 
and cannot be l,lsed to inflate assets under man-. 
agement. 

We do not, however, believe that these factors. 
justify a waiver of the Commission's re"quire• 
ments, particularly since the Commission's rules 
do not preclude the pr'.esentation: of·proprietary 
trading results. but only the treatlllent of such 
resultS as the iesults of client accounts. The 
perfonnance of "A's" account clearly fits the 
definition of a proprietar}' trading resi.ilts. Your 
rePresentatiOns that "A's" accou'nt is effectively 
a "custOiner" account notwithSt3nding that 
"X's" "Y" Program has yet to attract unaffili
ated client money do not ·support, in our view, 
recharacterization of the account's trading re
sults as customer account data. To the extent 
that a prospective client were to use "X's" Dis-

llem pertaining lo the proprietary trading was matl'l'iaUY 
different from that relevant to the pool or trading program 
off{'f'CO to participants or dients thc registrant must "pro 
forma" such items to correspond to those in thc pool or 
program bcing offered. The Commission continues to require 
registrants 10 make such pru-forma adjustments lo proprie
tary trading results. 

5 St-.:.·60 Fed. Reg. 38146 at JSJ67. 

6 £.-r 60 Frd. Reg. at J8167•J8[68. 

©1996. Commerce Clearing House, Inc. 
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closure Document lo evaluate the ability of "X" 
to atlract and retain outside clients, failure to 
designate "A's" account as proprietary would be 
misleading. 

If you haV'e any questions concerning this 
correspondence, please contact me or Christo
pher W. Cummings, an attorney on my staff, at 
(202) 418-5445. 

Accordingly, "X" is required by Rule 
4.3S(a)(7) clearly to indicate that the perform• Very truly yours. 
ance of "A's" account is proprietary, and if 
included in "X's" Disclosure Document, such Susan C. Ervin 

. performance must be placed in accordance with f Rules 4.JS(a)(7) and 4.34(n). Chief Counsel 

I: 
{126,763] CFTC Interpretative Latter No. 96-58. {Re: Rule 3.34-Request for Clarification 

• of Ethics Training Requirement, for Registered APs-Who Do' Not ·Conduct Any Futures 
'· or Commodity Interest Business.) 

Commodity Futures Trading Commission. Division of Trading 3n4. Markets. July 12, 1996. 
Staff reply in Cull text. . . . • 

J ~ Interpretations-APs-Ethics Training.-Registered APs must satisfy ethics training re• f Quirements even though they do not conduct any futures or·commodity interest business. As APs did 
< not attend-an ethics training session that would satisfy the requirements of Rule 3.34 by April 26, 
·- 1996, they have been and c·(!ntinue tO be i.n vioi3tion _of Rule 3.34. ACCordingly, the APs must 
F, samplete their ethics training witholi.t' delay· and the firm is obligated to assure that they· do so. 
t However, this.did not absolve the APs or the firm for any past-violations of the CEA or CFTC 

I reiulations and the CFTC may proceed against the APs of the firm for any past violations of the 
CEA-or CFTC regulations if the agencydetem)ines that such action is appropriate. 
;; :'.' -~ V 7425, "RCgistration" division, Volume I. • • 

I C--irns is iri resJ)Onse t_o_ y()Ur let~er· d3_tecl Jllne Section ·4p(b) of the Commodity Exchange 
18, '}996, to the DiVision of Tiading· 2.nd Mar- Act (''Act'') 3 and Rule 3.34 impose certain eth

-~- Jfots ("Division") Of the· Cotnmodi{y Futures ks training requirements on all Commission reg~ 
•• Trading Commission ("Commission"), as sllpple- istrants. Rule 3.34(dXS) provides in pertinent 
i inented by telephone conversations with Divi- ·part that APs granted registration after April 
j sion staff. You-request clarification of the ethics 26, 1993 must attend four hours of initial ethics 
~· training requirements :set forth in Commission training within six months from the date reg:is--

Rule 3.34 1 on behalf of twenty•two registered tration is granted and one hour of training every 
associated persons ("APs") employed by "X", a three years thereafter. Pursuant to Rule 
registered futures commission merchant and 3.J4(d)(4), those persons who were registered 

1'.' commodity_ tradi{!& advisor. when Rule 3.34 became effective on April 26; 
·;, i·1 ·eased upon the rC:ptesentatjons contained in I99J :,v~re gh:en unt,il .. April 2?, 1996 to attend f four Jetter, as supJ}lemented, we understand the ~ m1t1al ethics tram1!1~ session of two hours. 
~- i"elevant facts to be as follows. The twenty•two with one ~our of trammg e~ry three years 
~• APs ("22 APs") do not wish to complete ethics the;eafter'. . As the. 22 APs did not at!end an 
• training because they do not conduct any fu. eth1';i trammg session that would. satisfy the 

tures or other commodity interest business. 2 requirements of Rule J,.34 by A~nl _26, .1996, 
'¥-ou represent that "X" has suspended the 22 they hav: been and contmue to be m v10Jation of 
APs• ability to do any business and has empha• Rule J.J • 
sized the importance of completing the required The Commission's general policy is to require 
training. The !irm w.ould prefer that the 22 APs a person registered in a particular capacity to 
remain registered, .without trading privileges, comply with all of the regulations pertaining to 
iintil they complete the required training. "X" that category of registrant, irrespective of 
requests guid3!1Ce on any rules or written proce- whether such person actively engages in all ac-
dures describing the actions it should take. ti vi ties permitted by virtue of his or her regis-

'• I Commission rules referred to herein are found at 17 
CF.R. Ch. I (1995), as amended by 60 fed. Rc-g. 38146 
Uu[y 2s. 1995). 

2 Th,_, APs are:'°A", "Il", "C", "O"', "E"', "'F", "G"', '"H". 
"I'" "J" '"K" "L'" "M" "N" "O" "P" "Q" "R" "S" 
'T,:, '°U:. and."V".'"K" ~nd "F·· . .. c; .. , --j·· ... ()., and "V': 
are listed as branch managers as well. 

Commodity Futures Law Reports 

J 7 U .S.C. § 6p(b) ( 1994). 

'With !111.· exception of "S", all of tilt- 22 APs w..•re 
grantL-d 11:gistration before April 26, 1993 aod wcre rCQuil"('d 
to a1tL·nd two hours of initial cthil'S training by April 26. 
1996. "'S" wa~ required to attend four hours of such training 
by the sanw dall' sim.:e he became registered on <ktobcr 26, 
1995, 

1126,763 
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COMMODITY FUTURES TRADING 
COMMISSION 

1TCFR"-rts1,4,30, 150 

Amendments 10 Commodity Pool 
Operator and Commodity Trading 
Advisor Disclosure Rules 

AGENCT! Commodily Futures Tnding 
C.ommluJrm. 
ACnOH: Final rules. 

IUWNART: The Commodity Futwa 
Trading Commission ("'Cornmiulon"} ls 
amiound.ns lhe adopticm of substantial 
revisions 10 t.bf' disclosure framework 
applicable lo commodity pool open.ton 
("'O'Os .. J and commodity trading 
edvilon ("'CTAs'1. These amendments 
are intended to 1chieve gretter 
sirnplicit)', focus and clarity in 
pmormence bt'story; 10 streamline olher 
required disclosures: to 1Ir,prove tbe 
presenlltion llld understendability of 
disclosures to Investors: and to aeate a 
more conciff and readable format for 
Disclosure Documents. 
EfFECTIVE DATE: Augull 24, 1995. 
FOR FURTHER INfORMAT~ C0fn'ACT:
$usan C. En•in. Deputy Director/Chief 
Counsel. Barbara Stem Gold. Assistant 
Chief Counsel. or Christopher W. 
Cummirigs. A11omty/Advisor, Division 
of Trading ar:.d Markets, Commodity 
Futures Tnclin@ Commission, 2033 K 
Slrfl:t, NW., Washington. DC 20581. 
Telepboce: (202) 254--11955. 

SUPPLEMENTARY INFOfUU.'TIOtt: 
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£. Tndln&Jwaaer. Rule UO(h) 
F, Tndln1 Pri>dpoJ, Rulo UOC•X2J 
C. 8re1k.£wn Poln1: Rule 4.10(JJ 

.H. Draw-no. ud wom hu.•To-V.U.,. 
11nw-oo-

aulesuO(k)111d rt> 
V. Pmonnance Disdoswe1: s«:tkm-br

Sectior:i AD1ly1l1 
A. bltroduc:timl 

-B. --DddoNrn 
L llequlred /lerfonNmOt Dudosum In 

C70 Diidosure Doc:wMnlr. Ruh 4.1$ 
.. Cbpsuk Petforman« ~~-

4.Z5(o}t,J • 
I,. Pools With Thtw « 1,1,- Y.an

Open,Un, HislMf I.hat MHI ContnbuUon 
Oil.mo: Ihde 4.Z5(b} 

c. Pools WithU"ls Thon A. Tluw--Y,ar 
OperaUn, HISlo,y; Ruh 4.Z5(c} 

J. lkqu~tf Pon Performance Disc1onte ht 
CT A Dudoiure Doaunenll: lwle 4.J$ 

I. T.ime Period for Which Requwd Post 
&fonnonct Disdo,ure 1,1ml & Mode: 
lbJ. u5foX!J for CPOr ud 4.J!loX!J 
f«CT,u 
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CPOs ond 4.35(o}(a}for CTA.s 

7. SummoryTobla 
a. htf omiona Discloiu~ R.equi,-meritl 
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llo,n of Retum . 
t;. Non-RequiKd P..rformuot D;.doJW'II 
J. Voluntol)' ond Supplementol 

htformann Dlsdon,rn: Rule, 4.Z4(v} 
fora-Os ond 4.34(n)forCTM 

2. Propriefory Tmdint R.Nulll: &la 
4.Z$(o}"' fo: CPOs ond 4.35(o}(7} for 
CT,u 

J. Pro-FonM. HypotheUc.ol and Extro~d 
ht/otmaflOt Results 

. VL Non-Paiom&zlc:e Disclosures: Sectioit-by-

A. =u=ysh 

LC,onflictlo/lnf~ 
b. C,onflictJ of lnlaau-CT As 
c. &Jo&«! Porty Tn,MOdloJts 

--,.U,iption:lfulff<C.N(l}JorCPOsend •. , 
4.34(kJ for CT.A.I 

a. P,UICl,-,Cl~ Pool,: lluk 4.34(0) 
fo,CPOo 

C Suppltmental and Voluntary 
. DilldosuN,: R.u'-a 4.24M (or C1'0& U.d 

4.J4(m) for Cf.'-& 
VII. Otho, a, ..... 

A. Daletloll or NepUve Disclosuft, 
B. UM, Amel:ldment a:id Filizig of 

Dilclorun Doatmanta: Jlwe. 4..16 for 
C'OI ud 4.H lorCJ'Ae 

C. Diiclosure Document DtliYCl)' 
lteqwremtou 

1. Notk:tt of lnwlded 0/1-,,., and Tenn .... , 
2. Ad::nowkd,menr of Dud~ 

Do""""" t>. Coofcnzihlg awa, .. 
Vlll. Rela1ed Mlnen 

A. R.egulltozy FlcxiblUty Act 
B. Pepuwort bductioll. Act 

LBaoqnnu>d -A. DiveJopmenl of Proposed Part 4 
R.nisfons 

On Ma_y 5. 1994, the C4mmission 
proposed comprehensive revisions to 
the di5dosun .framework for CPCb and 
CT A, ("'Proposing Release")., This 
proposal followed more 1han fifteen 
years of experienoe iJ:I administering the· 
part 4 disclosure framework and 
reflected a comprebensh•e reviev. of the 
disclosure requirements for aos and 
CTAI designed to identify aspect.s or the 
tegulatory stzucture that cou1d be 
streamlined or simplified, while 
enhancing appropriate customer 
protect.ion. The fim phase of this re1.•iew 
resulted in the 1doption of Rules 4;; 
and 4.8 in 1992.:1 The adoption of lhe 
Nles set fonh bereln ls part or the 
,second phase of the Commission•s 
review of part 4.1 Al the Commission 

1. Di,c/osv,a Conffl'nln1 o l'ool's CTN 
J. Dildosvm Concmu'n, IIHfffff Pooh •H FJl tsHl (MaJ 11, 1"4J.1'1M Ulltial 100)'· 

• • d P_J D --• .. l ....... '"f:blic COIMtffl1 on dw PJTJpot;ini • equtre tr.:on• .,,ormonoe i .... ONl"U leUMupln onl11l,·1S.lffib111_,..ntnckd 
l. l"tescriMd Non-Petfonnonot Sllllemfflll. 10 A.1111111. 11.1"4. TM propoeod -dntcnY 

Totile of ConUll&I GIid Forwpo,t lnelltdK canbmla1 ~ so odMI' rva., --,~ 10 
. IAfOlffloUon: lwlff 4.14 to] througt (d} k11N ,0.1, wlllcli paru!M IO dilclol"'" ,a,q11lnd .r 
for rJ'OI Olld 4..U (oJ '1uou4h ldJfo, 0'01 ud aM ois.ruic poo11 • .-uu. 
CTN ...,.cll ... 1)'.tou.dtlo.,..lpfvtwW_.,_.U 

a. Co.utloftolySlalaMftl thh-d lo. ku .. I0.1. It FJl 1'1H 0\IIJ 11, 1"4}. 
b.&id:DudOA»PS:71 nt ti.c-lldoo'lnilol......-lqlb..,..,,._ 
c. Talih of 0:llnt,mt, -,a,o.aad aN an.-~ la pul4 t/tl.i 
d. '•1onnolloli To & IAt:ludMI ln F,- Coilft'-iolr,'l"'P'-tiom. ,, en: pat C (1tH).All .. .,, ._,Coanlldo1NN1Nlr?Nd11..,.._.,.MOd 
.. PttnotvToleldaU/j«J • •1'C71:0.1(1tMI- -
J.J~Jod:pxutd;""-U4{J}J« lbltU,-W.NUll'ha_..·~ 

O'Orand4.MlJJforCTAI ftPClt11QaW~~ 
1. l'riMipcJ lliu F"""'' ""'- ,.,,w far ..,-,u..blo" CPOo"' ,.. • ....., '"""""' _,, 

O'OI and 4.J4il} for CT Al .., ... .,.un.cl-1Jc!w.piftidpuu"CDII C"M 
4-tmw:tmenfhofrutad-U.of • e-=iodlt7kit..t""'1flll-6rkllto 

- ~:llci#U40tJ/«00.- 9U&!Wtdloa11.."'•drGnedlMfda.ud 
I.,_ and E:q,at,es·..-,.,..,..• ..U.fyoei. rt::': attlrla bfflid. auN ! 

-• AMJ,,..'"1':.:.."=.'.14'11tore7?aad .. ~o:1~-,.~ti:.~,-
(i},- ,...,.. • • .• ..,,!Md .__J.a1e4.H(dXtDl«OOtol' 

&.O:,nJUcuoflnllnd:lfale,4.14(/J/or -"la~ ..... 
00.ud4..H(JJ/orCTN;lleloledPtllfJ': •nb!Ol;iOffpwtwlDallo--W.,ta 
TNll!Odioftr. 1iuJe 4.J4'J:} /« CPOs -•h.lUoa wkli dM Socatl111 ud ~ 
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-"' In Ille "°J>O'lna1toleue. llu, -ol-nvlsl ... uo,(1) 
SimpU50ldOD olput pc!
dl.:i- 11) niluctiao olnoq,dnd 
cli.clOlW'U CODc:emlDI mitten of 
-=wynlevcoa: ond (3) 
c:larificaucm a:id modeniJ.utloa of 
Ql"ious nqwnmenta.4 

In aoo=dl>I 1li• ldoptlaD olpat< 
ID 1071, tJ,e Omunlnion at.ated t&at the 
l);sclosun Docum .. 1 Nqulnmul for . 
00s WU intcdtd -.o proleCt ~· 
putld_p_ .. ll-flltlclllul71li0Nwbo ... 
D,opbiltfClted iii &lwi.daJ ma~ 
csurm, Wt &bey ue lD!ormtd about ....... ,..w laeungvdlqdie"""" 
l>ef,nth,rccmmltlbolrluods.'•
SimUuJy. 11M Di&clown Doamlat 
,-qwr'CIDt:l;lt 1or er,.. wu p,em1 .. d. 1n 
p&n. UpoD Ille riewlbat •·~ff 
(CfA) cllat ouubsc:rlba uld bo 
awa,e ohbe advlsor'1 coinmodity ad 
pnaraJ budnea experience Ube ii to 
inale 1ft ualonned deddoa a to 
whether or llClt to av.U lwuaJl of Iha 
ad\'it0r'I IG'rica. •• 

ID IJie Proposing Release, the 
c:omm.Jsslon DOted that mce the 
origiA&J adopUon of the pat t ru]es. tltt 
znmber or registered aOs Nd mon 
lban doubled and the number of Cf.Al 
had increased neuly three(old; 7 aueu 
under tbt man,gemeat of O'Os bed 
SJ'O"l'1I, dramatic.ally;• and lbe nap or 
a\·ailable futures and optioa coatracts 
had increued suhstcu.1t;_.1; 
•ddi~on,dUJlnStheput e. 
1rlding rtNClura cc! investment , 
po:t/ollosilave bteome ~ly • 
ill..,,. ODd complex. A smglo 
commodity pool m,y ogagemllhJple 
Cf.Al and fDYell ln mWtiple commodJty 
pools ("'inwrestee poolsj10 or HCUJities 
funds iD o:der to 1ccess the services or 
putlculu traders or addsors, employ 
multiple trading strategies or proarams 
01 di\·c11Jry Its ponlolio.11 Fu:nher, • 
=odll)' pool, hq,m,~r
'"'Vld.ing ffllDlgen" to NCOmlDIDd or 
eelectCl'Aoto-,arfmMllln 

wb.lch to iD-..t. tltt poat·, UMt,U -4 appropriata dfflnnPIDOM through 
1111)' employ dynamic UNl ellocatlcm ~ts ot aunptlw • Aoc:tlon l'lliett1 

. t:tntegl• c1111ing pmoclic np~cmntP• 11nas, tbe p,G:ci,oul to nvSN the~ 
of, dr rsalJocatlOD of UNU imcm&, Ct"AI -._ J'llJH ft9ecte4 the CmnmlulOD'1 ·.;,;--
for the pool. _ .... In ldclnsllng I wlclo ..... 

In Imp-Ung tu lllahllo,y,...d'1• ol CPO .. d Cl'A disdOIUl'l luua imder 
torqulate tbe adMdesotO'Os and the prlorl'Wfl, tlie nolutioa of she 
er As lb Comml..S bu dt.lYONCl mubtplaoe, the devel~cnt of cew 

, • on a tndin& strvctwu and tbe ~ of lbt 
10 nh• tu ruJa II app~• to public and of marbt putidplnts. 
... pondtocbonglagnwbtOOD-
1111--wUl,c:mt- a.NatJonoJFu,-Alsod.uon 
protectfon.Ufll• CfflDmftdOD't hop,oM,11 
IMvlslooolnadlqondMubls · AoclalWllldie.._.., 
t'Dlrialon'1Us bsutdnlicf'onac:ue- kllease,11 DD Much H, 11h, the 
bHuo bods lo 6'cllltoll appllcaUcm ol .NIUC11W f'utma Auocilllon l"NJ'A, 
t6e diacJOCUN requlnmtiits toHW subzrdtttd: to lb~ Onnmhdon proposed 
&ark.et condWom DOI c:cm1emplatecl l,y amlDdmcts to, and ilttaprttaU.ou o[ 
the11X1st1nf;mw,Jaryframr,iiork.ad, NFA'1~pUanetltwabatedupo= • 
as zziwtl..Jrilof and lwad-oJ'-Amdl the rec:GWDmdatlou of NFA 'I Spec:laJ 
structurel. Tbt ~vt fD such cues Committee lor th• Jtmew of CJlOICTA 
11 lo apply the n1Jeuo u to folllrclNr Duclosun lllua ("NFA 'I 
and 1ucdnct dildOIUff of 1D1tadal Subm!WOD"'). NFA .. Subml..Son 
lllform1Um,_.i.Jly =comlJIC,_ ....i.tod olMVonl,.,,.,laduding, 
ond o11ivupecuolflwl opon- PrapoAlocoocomlq ,,_.1111oool 
.i!IClld lly eucb-. uJc!n&IDlo pul'perlono&DCe d.i.. Including 
KCOUDl tht putJculu cbarac:terisUc: of ~OHd capsule formats for CPO and 
lbe o!'ued Jnvatmat ftbidl,.W ID Cl'A per(onDUce~ ~ • 
many CUH. llrict app)JCIIUoa of axlldna n,qulrtmantl ro, aladaUon ad 
dilclosun ftQlW'IIMDtl 10 pool,._. diaclos:un olbrul.-evc aa1yses by 
0,0. have wiJnmfoous ped"crmDOe D'Os; proposed nalta fortbe use of 
ldstorin or which iDYUI tbrOQb li~eUc.al tredin& results by NFA 
mWtiple CTAI or IDYHlee fun di could members in proznoUonal me.terial; and 
nsult in 1mdue anplwis upon proposals dealing wt1h the UN or 
pe,!orm...,,-,J cJudooun ond ""cimlnll" or ..,,~...Uyfundod" 
reduced rocus upon IDort prmane data. eccountl. TM pro~ requiring. and 
Tbose .r!ICll ila .. -mldp .. d In p,ovll ding lns!NcUDDI far, bn&k ..... 

... )'Ml ..,. pl!bllshod lot publle 

•unus11.tnu:au.leu0Cb1.a..• 
llfflJI "'lradlac--ac.·• '-=--' .... t.1Jy ..... 

"&ff. •,1 .. bltt 4.1, C.UIIIJ ud U, aclopMd Ja 
tMS.1'1fawl11U.o p d._.l)'.IIWhbl 
"1talotloaafllloN,-1Na1HDZUSt,UISI. 

•11nnu1,11~1nsc.llNl'kwlllt 
DiodwmDwc ,, .... ,_,.,,_dalCNCIW. 
Dirilloncoanuarleacn~lintlllltd 
6't lkhu&li ,oot ~ 111ou1c1 fl"Wldl ,n 
Jt.li:inMdM ~ '7 (ID,,aN:,J bh U1 b adl 
Ja~-.,..U,at ..... n,.r""° 
.. tt. ............ ,,...w.. ...... 
.,.,..,~• a«,·•,..,.._ 
-~illltcb-. .. qpsopt""-~--

comment and subsequent])' •PPf"D''ed by 
the Onnmfsslon cm~ 26. 1005, 
substantially as proposec1.n Jlu.1e 4.lO{P 

. ..,_1y..flve,-.ntt1•--lf•e&rN,-1 
C ra1oa_...,. ...... .,,......_., ._.w.,.11M11tt11an ........ polt.D.w.. 
•two-,.r.--1bpoo'Diedo-:I ;, • Mlallop,orided' .......... .._ .-" 
.. IIFI.JUIL . ..,.._...,~_. -► 

•1tnnss1-n..,.....,.w........ lr"'::::"r.; tttdeee 1'1~ ,-
llflectdwliodt~~.,,.,.._ 11o..,. ..... ~-•,~.arc~s,-4.(1-.. ~~.._ ,,.wrw .. .,,a, • ..,, .... ....,c-., .. L.,,_ma 
_.......,A.tatkflnldMwD:1 ,Cieelf 1U.1140--l.ttt1'-~•tema 
Cblec.1-,,..1:...,..., .... .,...,..w1 ..,.,,nlacMtwt ........ ...,., .... 
~efOO.Cbltuo«-.-1.....,.C.• •JnshdcN;a'TC,..._,.fn1 I ,..,. 
... ~... IDIIC!tMUllefCfAttla\ec.11.e • ,.,_,U,lttl).tltlo-lta,.....IWlr) 
.... ~ aaplftll.11----.ILsl,4.40.e C-,..tlllL .. (CDQIWF Jtlfq 
..... . . • 00, .. c:rAa•-~-., ... 

: .. ft1fll.ltl00--,1.lffl1 •• • I s•lltlll ..... •--.-IJllllla .. 
czn.an.em...,_,u..,,,_ .,,,,. ...,._..,.,wnew. .. ...__ •• "'d,.._ • • 

•nn.uui.11111..,..,. • • 1111W;-'C1TCAM1orr•u.1Cmeii:. 
•1tn:nu1,aw....... • ,_..aw.tC--..PIPLL~t:DQIIUN 
•at n.nui.11111..,..._ .,._,.,a. s•u :=• •"• 
•Lsllu11UX4J.,....tlie .............. -clCTAl'-.t • 

flll."~d..;.t.u,..::'..___ ....._ • 
"HPJ.ztu• ......... • • Al...., ...... c-.. m .. ...-... I I • 

.. - LIi. tp-=ik ....... llfiNIW••-11,---~-• 
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tw:o,pontabymt2Clc:e NFA'• whic\, _n,.,,,.'1 bcc:f,me:rbor 
mstructlom for caJculating c!ae °1nak• llaD,dud, IN IY&ilabJe to SDeUUn 
...a"'po!Dt. 1lae~ofNFA'a p-rlormeDN• 
Sulmdulon con caning ~eUcai· • .. • •• - • • --
lndi.n.a ,-cuh5 11 was m • ad by NFA D. Rniwof PulJic CownenU 
fD nspoose IO Qtznmiuioa and public • ~ Om:,mJur,m NC:mve.d dwty 
comment, and JffllWlS under comment letters In ,upocse to tbe 
c:oas:ldmtion." Jlule 4.Ct, nvlsed u Pm~ Jttlaue: thne tom pen.om 

Im• period ctalx 1DOatbl d\c tbe 
tdfec:tJve dale. fl wilJ Dot like 

•. cfon::ement actiOD agaiaa:t any _penon 
10lely on d,t l,,ads or 9IICB per.oe.'c ._. --.c..~ 
or. DisdOfllft Doc:wnent prepued 
pursuant lo the former rulet n.tber lh&n 
ibe revised NIH, For poolJ thl1 ut 
maticuoualy off■nd, an:acdmcn.1 or the 

diseu.uedberein.permit&pe.n.oasto nglst •CI'Aa;lwfrom~ 
lcillcrw eitherth• 0:munfulon. or rules nglsterec! as both a CPO and• CTA; two 

Disr-)Ol'W'I Document U aot requil9d 
aolely due to the J"We NVlsfon.: 
amiCND09d hceiD, aad operaton or adopted b\'1-IFA. tom pmm,s npnawd as boll,• CfA 

NFA 'I S"ubmisslon iDc:Juded propoNd ad an iDtrodudDf, brobr MB"). two 
tales wllh mpca IOpul porform...., tom ..,....l'lpllawd II lutum 
~tations, •-hic:h MR com:fdered . commission znm:liu.ts f'FOds"): two 
"1,.. Cammluloo u, - !hi tom•U•ncuklOl)' mpol,IU- IWO 
ncommendationsaetbl!iiDtlte .. hmafutumfndutrytnda . 
Proposing Release. Ju Doted .ID the cqanmUon; two from ce:rt16ed public 
Proposing Raluse, the ponlon of NF A 'I ecc:ount&ntl; mnt from J.w !mu: two 
Sul:imlufon addtesdna the me of tom bar auodaUam; ad mt from an 
-nominal"' or "'notionally funded" ec:ademJdan. 
eccoimts WU remitted to tbe NF A for .:· The ClOmfflCtGa lb w,Jy tupported 
funber explmatiw and documen.taUon. 1M rulezw:in& in p:nenl. Many 
Tbe Commiuion 11 DOI 1ddtusJ.ng the mmmentm, tiowaw:r, ad.ocated 
ksut or""Dcnnlnal" or "'lloUonal" cbanges tn wriout aspects of the 
accomd lize m Ibis relase. proposed Nlet. T1te Commltdcm bu 

. c:enful}y COllddertd tht c:ommets 
C.Aptil ZS, tffl Rounchobk Dicnrcd'lll ncitlved IJ!.d. bated upmi tu nvww or 

On April 25, 19"5, th- Onnrnfsshm lbe cammentl and lts OWD 
eorwued • rou.Ddtablt d.isa.issfon led nc:onsldenUon oftlie pro~ 
by Cbafrm&n M")' L Sc:b■plro, cUtled am.endmenu,hu dcte:nnlned to adopt 
""Retlilnl::ina·Past Pmomwice the ff\lldons contaJned ID tbe Propocf.ng 
Disclosure:· ao elidt input from Jleluse, with cerwn snodlfiations, as 
Jndu.,111: academic, e11d-user, regulttory disaisted below. Commai.u ncdved on 
and otber aotlJ'CU with respect to pu.lwc tbe proposed amen&Mnu an dlscu.ued 
policy Wua relevant to ptst below Jn Ille ccmteXI of the particular 
pufonnuce d.isdoswe, as well u provisioa, to -which they relate. 
ledwt&J and prtpttic upectc of put The Comndsslon believes abat the 
perfonnance pruenu.tions. A nu.m"&er of ffYiNd rules.•• adopted, 'Dot only 
Ille spetl:.ers upreCNd the Yiew that 1'HJ>011d lO the COf.lO!J'DI of the 
pest ptrfommtt'f data alone are not commenter, bu!, also, tnHt tbe 
direaly prtdic:tivt' of future u-adin_g 1eaul11ory objeah'fl of thJs rulemaklng. 
tuu.!u but that pas1 puformanot data N'ot"ithstandina the adoption. orlhe 
provide WonnatJ~ tht.1 ic impot?Dt.in rule amendmerits discuued herein., the 
CY&Juatmc • contemplated pooJ olfcring CommluJon intends that the staff wW 
or111ding program. Fer example. conUnu•to~d to~ for nller 
pitlffllS of vo)atllity and other tndina from the Part 4 rules OD I cue-by-cue 
pttlfflll ill ,·ariou market c:onditicms buis consistent witli tbt objlctives and 
IDIY be evident. prlnciplet of 1hb llllem,klnc 11ae 

flarOcipanu llco noted tbt tendency tonmiJaJcm alto U exploring posdble 
for put pafmmana data to have• 1"'echanlcm1 f.:i:r addrenmg eddiUooal 
potent pemrufw effect. whk:h some 00 and CTA diKJosurt """" with Iha 
i1ewt4' u dEnllc:ant}y CXCNC!lng tlte NDe!it of iDdmtry ud otba extcml 
mefvlnecs o1 aucb tnfonnatim ·u a input, bcludin& tn.pu_t from acller 
latsll rm C iDV'alment dedslon. Wual ad Ute Nplaton. GD ID 
Spew,, diocuuod !hi 11!od oleuch Galolo&buls. 
flcton u tbe volume of pafomw,ca • • • • 
dm.11DdtbefcrmatlnwAlcb U. TNrsftkmalPao..W-a 
perfOIIOUIClloformaUonlsprmdod, • Tl>a-.Joml,e!q ... OllDCOll toclay 
lhlU1W1yolmmithly .. ..-to w1ll bacaoe doct1nthl,tydeya-
......i n1es ol-.a4 llie mau 1o tbedltebmol,IMllladoome 

l)ocwDlollme7beprer::;awa4 
_.lMl -, S.1 ! < d11dtit.wd&ac .... ~la~-wi ~~ 

1poo .... INliMlndit&sr,-,elu -·awapnorao- "-•v -•i:;"."c,:-'"'-·- locW1,(ed,e-.S-=
.... ■;.!;_NF.\Cimnfl":'rn•a11J.ll(c:J. • ld1htbetmNdnallla~. 
•~.•c-1-,1et--"t11 6t Omiml••IIM d-1-mlnedtbaC 

.,._...__,._ subjecleflin,odtlt,lad 
~-- rMlp,■w;wwt■w.,.~ •A~.r .. ,-lhr'oltfl o I II• 

. ..,..,.aplnlttMes,"".r■-~ lllwtdiilrC 1 he*'lot&Cllfl .. l■allUilL 

1UCb pooh may mw cm/onzw,1 
mmps .. put ollhelr ........ ule, 
update. 

,-...1o...i.am !hi DMa! .. 
pnioudy ]lac grant•d t:nmptiva o, 110-
action nlief permf Uin& them 10 prepue 
DisdOSUN Documents 1n accotduaoe 
"'1th cmta!D provufcms ofche propoted 
na.Jes let fo:da in the Pr-opoclag RelaH 
are nmiraded \bat auch nli•r 1c 
.,peneded by &be nvuions adopted 
Mn1D. ad ID)' Dildocutc Document 
used by any web~ au.btequen110 
die •D'~w date orthe:se ffYislons must 
comply"''~ d:te nviled ru.let. 
ms.-..,.o111.u1eCbua,s 

1be lollowinJ summary ls intended to 
provide IDterested penons wUb 
!nrorm,Uw concemina sfgnllcan1 
changn to tbe Commis.ion's disclocW't 
framework and the manner In which 
tbose c:baDtes Ylr)', U at all, hm the 
C.OmmJssiot1.'a proposal&. Tbne and all 
Dlhu cblnaes IO pen 4 IOd Dlhet 
Comrnlufcm. Nia 11n discuned below 
in the sec:Uon•by-sec:t.lcm 1n11yais. For 
purpoHS orthb nJeue, lbe nalet as in 
effea prior to the ■ffiffldments 
discussed be:n:iD ■r. nfcmd to as the 
"'former .. nales. 

A. DefUIJtlom'1 

Maoy o/ lhe 1l-r~:"' .. dmeolS 
Nt lonl> u, the IWeue 
intlOduc:ed n.w coocep11 uuo the J'Wes. 
M a ccic.tequence, tht PtopodDa: 
Me lust cbnt&ul.ed NYffll DtW 
defintUon, designed to modcmiu tbe 
rul11 U, l!p( o/lDll'btploce 
developmentl a.ad to aid bl 
llllplcmmuUoo olthe ffl'llldnilu. 
SrieraJ oflh ... DtW defIDltiozis have -= lldop(od wldi modlftcetJan•· 
-..wu-.clv!e« pool" (Rull 4.tO(dJ(Z)t 
'"plnd~od)ool. "wblcb WU 

r=,~~~-'!!.~= 
4.tO(bJJ;-...JM-•n4flJtradloa 
od"flsm'" (Rule 4-tO(!Jt .... ,.. _ 
pool" (Rull 4-tO[dJ(SJl; °'ln4IIII : 
pru,dpal" IRllll t:tO(IXZll; ail '1nll· . 
- Jd!>t" (Rule 4.tO(Jli Two of Ibo 
propoddebltlcms .... -. . . ':,... . 
.. Tkttct101'7 ~.-...,_,,,_..._. ... .,.,k., .. 111._.1a..._rv_..., 
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elimJDated_a IDd du.. addltJOD&l 
definftJCIZll wlucb were DOI fnc:luded f:n 
the Propoa1ns ReJette have been added: 

-"lnftlt•pool" (Rul, 4.10(d)(4ll, 
.. dnw-down" (Rule 4.JO{k)), and~ 
pe.&):-to-T&lley dniw-d<™"ZI .. (R.We 
4.10(/)). Al ,aopted, the new definJtiom 
are included ill Ru.le 4.J0, .md where 
appropriate, nlated delinltiODa have 
liee.n made put of the 11.me puagrapb.•• 

•. 1!,qulmiFer/Olf1IDM<Dud-•• 
t.CPOl>ilclc,nwDoc:uma,t, 

Rulo 4.25 ollhe ...... dod ru!et 
a..tes • limp!ffied atructun for tbe 
..,..._.11uoo ol,oqulred put 
perfonn&DC:e liy OOs. In .. cb cue, tbe 
p,eHDtatioa must cover the Bve most 
ncent calendar year, and )"IIMO-d.ate. 
GI Lbe a:illN! µr. of the subjec:1 pool. 
......... uiidlog_.,..wfi!_ 
Is lhone:. (Rule 4.2S(a)l5J). 

a. All requ1J!d pasr ptrlormance 
p,esentations lo: pools an Nductd to ■ 
aun:unan·. capsule fonnat containma 
specaiea con inlannation. (Rule 
4.25(1){1)~ In o cbuia• lrom 1h, 
proposal. CP05 m■)' p:uent znonthly 
ntu of mum ~utred for the o&nd 
pool lot Jlye calendar ,-ean and yur.to
dtt• eithu iD llbular fonn or JD ■ bar 
graph. (Rules 4.2511)(1) and (1)(2)}. 

b. Fo:- an offered pooJ ,,.,·hich mNt.s 
the tolJo"in& criteria, the put 
pertonnance tecotd of only the offend 
pool juelf ii required to be pmuit-1 JD. 
the DjscJosun Doc:ument: (1) Tbe pool 
has ■ t lelfl a three-year history of 
cradint cmnmodit,• interests; and (2) 
dwin( thtt minlni'um lhrff•\-ear period 
at Jeasl teVfflt)'•fi\-e percent of the 
pool's assets wa-e contributed by 
persons not dliJJaied with the (]J(), 
trading manager, CJ'A or FCM lorthe 
pool, or lheir ,.speeth'f' prindpak. 
(Rule 4.2'1b)i 

c. For oUer.d pools which do Dot 
Dlffl the thm,yeu op,ratlng hlstmy 
afteria of Rule ,.zs(b), past 
performance data for the ofl'u.d pool. 
for other pools operated by (or IICCOUllU 
"'dod by) tho CPO ud "'cling 
D&Dager, and far uch "'major .. ct'A or 
.... for" lo-pool ls nqulnd.• u 
the C'O ortndinj manqerbuloa 

lb.an a~ history la tndiDg pmtidput to rec:over bf. entire inlU 1 
pooh tor wb.ldi at least N'\U.ty-five . ln¥UUHDt U ha nd.:ia bis miaes: 
_pci:,mt orp,oot contrfbuUOD.1 wen made after ana yur. (JwJe, 4.lOij), L2:tfdl{SJ 
'bypers=snotamliated with lheQto, and4.24(1)(6) forO'Os). Thebr-..i.-neu 
lndlng manager, or Cl"A tor tbe pool m po1Dt is nqu1nd to be calcwated in 
thelr rupec:tfw J)rillclpah, the~ accordance -1th rula ptomulgated by• 
per(orma.noe o!tlaeOO's (and 'Uding registe,.d futures assoc:iatJ0.ll JIW'Sll.&nt 
.......... 1 lndlo& pr!Ddpah• lo 1a -'"" 110) of the Commodity 
,oqulr•cllo be pra-.ted .,._. !bat • Excbui• Act (the • A<t'1.• 
pafonnance does DOI dUrer malerially 2. ldotedal lJU,oUoa. AdJons 
from &be parf'orm,act ollhe otrtNd poaJ edjudJc:ated on lDa matu ill fevar or 
ODd the Q>o of the ollvod pool. (Rulo ,...... wboao lltlaatioo blslory Is 
4.25(c)(2J). ioqulred •"" •ot I» di•clOHd. 
. d. n. nqu!Nm .. t lo~ Rulo _ lteqwrod dlscl...,.. """"1DlDg 1ct100, 
~.251c)(3)(W) la disclooo CCUID ago!Dst fOds ud m, an li8"lficutly 
lnfonnadon under the dedp.,Uoa ndumd. (Rules 4.24(/j far 00. and 
.. advmw PGfonDUK:lfl" 1w not baen 4.Mi{k) for CT As). 
adopted. However, th• lenm "JDaJ0r J. Pdntlpal llid Fat:ton. 00s and 
s;o,,unodicy tn\!log 1d-ODd -...Jo, Cf A> must di,cu11 lh, pr!Ddpol risk 
liivutff ...i·· uve ..... - .. fodon olth• pool u tndiDg p-
iDclude CI'M ud iDYNtH ~ with IDcludlne bul J1ot limited lo volatiUti 
IC puceot, nlher thu lwaidy-ll.. - ... Uquldi1y ud """''"•PfflY ' 
percent. alJoc:aUcms of pool...U ud a c:n:dltwotdlfness. (Rules 4,24(g) for 
iwntfve discussion o(lhe performance 0'0iand 4.J4(g} for Cf As). 
history otnon-ma}or CTAI and favntee 4. a,u/neu Bo~d. Disclosure or 
pooh Is tequlnd. (Rulo 4.25(cJ(5)l. lhe b-... be~ or pnndpols 
• - ~·-•--·- iolimltodlaprindpw(iDdudins 
·"'~:A~ I>oc:mntaai. • om~ and clireetors) wbo p&rl.lcipa.te 
Under 1>fOPOStd Rule 4.N(a)(t). Ct'As fn making tnding ar.,atiouJ 

would hive beet! nqu!nd co coatiDue lo decisions tor the pool orCl'A (or who 
p,wsent lhe pe,fomw,ce oflhe ollcnd supervise p,noo• oo .. gaged). 
trading p~am iD che full muhJ• Disclosure of CTA aad investee pool 
mhmu, tabulo, fonoat p,mously op,rator bualnas bod<grouz,cls lo C]>() 
~u.tred under Rule 4..31(1)(3). Dac:Josure .Doaunenu: is limited to 
Perfomitnc:e of all other tN.din& majo,CJ'As and major fDYeS1ee pools. 
progron,, d!Nded by lhe CfA would (Rule, 4.24(0 for CPOs ud 4.3410 for 
have been praented 1D lhenawaptu)e CI'As). ~ . 
rormat uffd In OODisdosure S. Conflicts of lntnat.ltule t.24{fl 
Documents. Al adop1ed. Rule 4.U(a)(l} calls for a full desaiptJcni of aetual and 
~ts CT As to use• capsule lonnat potential conlJic:ts invohing the CPO. 
(sunilar lo the capsule loimlt 1dop1ed the~din manager. major CTA or 
for CPos) lot.Up~ 'Ille offered major ~t~ and any prir:ldpa.l • 
lrldingptOgT&ffl'li capsule must lncJude th u well u any pencm providing 
monthly ntes of mum and.the numbers ·sen-lees to the pool or aolidtlng 
of profitable and losing accounts ia the putidpants tor the pool. The ntle also 
trti:Ung program. Tbt nq\lbed moathly calls for the disclosure of any other 
ntes of retuni may be presc.ted eJther material conrua of iaterest Ulvolvina 
lo llbulo! fmm or u 1 ~ph. u Is lhe pooL Dlsclosun, with..,_ la 
the case tor the offced fn • 00 payment 1or order now aofl aa11ar 
Disc:Josun Doc:wnenL "1th 0"0 - am.ngemaiu IDd s1m1iu &ff&Dgt:Dle:Dts 
lloc:um .. t,, ell 19qU!nd parf-uco I< Is apoc!Scally colled for. Rule 4.UOJ for 
la be PNHDI~ foilhe a .. -_,,, CfA> also apedllcally n-
caltDau yean and yur-(0,date m for payment for order Dow and aolt dollar 
theW.olth•tndlq- -
wl,lc:lm,wlsllhortcr.lftu)oUt{IJ(5J). e.F ... ond~JtaleUC(lJ 
C.~Nao,..,.,.77,. toqulnol_thoOOla ~tlio 

•fllfde!ahloa,t-..,..~I .-• DIM:Jo,wD exptDWf:DQundllilheprwwScmJNr 
~wubduiWID.,.._.dAullUIClllll, • ad to belDalned I.a tbt C::!:t!'J:: ...... .,. .... .,...,..,,_ • ...,...,. lloqufnd~ iDd1adiscber.e.ud omlo 

-
.......... ,,,_. .... ....,.,.,i.......... dJscJosum IN tivl,ed u loUowo. OIDDectlaa with pool oolldlallODL 'Ille 

• • t.Jlnolt-lwol'olnt.lJ'Oo-. -•--•-- • 
• ,-,.,._, ..,.,...., .,._,..., ~ to dt,c:lnu the pool"• lnlk•. ._ - lpldlles .Cplflcul a:q,,n:iae 

,.,..,.,.,., .... ,oc,, .. , ...... dd11d ~~- tndkatt clie-.1,---■1• ~llOlPftlciullynUIDlf't1edill 
=r=-..=.i.---••,._ the ,:.;i;at1 ;.;;,:a,., .J,.,;:[- llulOut a4toqulnol1DapkD•doo of 
... _,loa'1-tec1S.w]y,lllf ...... 

- ... ,_ci.cr. ... ......,........ •ftl ... .._._fdadi.,-11 ........... ,::u,1.c:1•'!'1'·tl1NJ.Aa__,.....,..,A 
&.al.Va. 4.IOl«IJ , • " ~~.rdlelnll--pelld 

•laliNt..10(f)udUO(dXll.._...... •Atocda11"7 dorw1pltt1.............. ~=~ .... ":Ml('o]. 
--forOOIWflOdll)' .. dlq_U9"-"' .. ....,. ~llrdo1,n191'1dwillll.... nldilta-'NodclldiieC lvloa--..f 
,lawNtpool."',_,-edwl,.-. ~\'U•\ow. •AfrUlll.lttS. . •rr-

-
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~~;;.~:;:-- CO• bue amowit. _ . 
lhebueamomit ba-
disclose<f.Jt(R Si 
and .C.24(iJ for , k 
CTAsJ. • 

D. Non-11,quked d 
l.hopn,wylf». 

J)l'DJ)DMd and as a 
provide that pro llllilllta. 

~~ 
as suc:h uid pla ..cJJ it sf tbe 
~~ ... ~L (RuJes-:SjZ 
rw....-1.n,&nd,t aJ
CTAs). . 

.,,:~=:.d * 

..-...UywouldE 
information 1101 . 6r 
by Commission .,... 

:;':,"i:u=.~gy 
disclosure. The .t:«;,.., 
nquire !hat III)' ..... , "J'. 
pro,ided perfo:zrMI • _tiOD. le 
Presented af1cr ~ 
peno,m,nc, p
!iupplementaJ n~ 
infonnation rela . 
disclosuresm&y~lidda.d.!e 

l'espeetiwl"m,~ 
Other 1upplffll~_,~ 
~iredtoloU~;;;,.ii,,lar,- • 
disclosure, an1., ~ 1• 

bspothe1ical si~~~ 
11

1
ading iesuhs m:f;.,,( " 

o the Disclosu~* 
Supplemental uJ.#11 '7'7'.lt ltOl 
mJ,:fe,d or~iD 
f~-

1
mfnence an~. •ao.J .. ~ror 

''"' t1 4.24M lot _..,. 
CTAsJ_ • 

E.Fon:,a1Imp.......
&odobili1yn • 

Anumbrro!~•lht-NIM .. 
intended to t:nhcllil*' :slblUty 
~d--.;hllllOldlldoo,1,.._ 
Illiclasure~nciullcd '° canum ■ labluf,_.. Flarlltct. 
lhe •=bet ■-d c,o1111t.r,,■lloul 
FrniCIIUly requlnf~ ·• 
--l,olJtr]>late• risl-:,ii:;z" 
ltlltmeats hu bt9 C):N1a 
- w-... _.t,N""' ....... 

-pcfnt.lorequuodlOb■ NtfonhlD 
lhe-a/tb■ d.,...,..c- . 
~ tluougl> (di'"' CPOu,id U<laJ _ 
tiirou<b (dJla, CTAs). • • 

~ TABIE--Conllnued 

- Old_, --A~c:bongelntmthe 
Propod:ng Ral.ue is the n:nmi.bum& of 
tbe ·crA clisclos-.Jte ruk-s to ~pond 
"'th■ •aml>eriz>BaltheCPOdlodo,,ue 
ftles. To accomplisb ~•• p1opt:Md. 
awes ,.s2, 4.,s:,, 4.S4.. and c.J5 lMW: 
MCI adopted u Rules 4.33, '->4., c.SS 
ad ..... awp■cti"1y, ■-d Ruk .... 
ltosbNo.-..d. - CPO CTA ... -........ ...,,,., .. _,,. -- 421 ... 1 _..,..., __ .... --- ..., . .., --- . ,.. .... --- U$ .... 
Uu, amerdnllll and~ cl 

Dildou'eDc:cu!Nnl- ~ .... 
F.Otbef'~U 

'!be rule amezidmmts also are 
dulgo■d 10 C.dlilate pool offerings. 
pWC-.:!;:ly wi~ respe<:t to areas of 
ew:rlap or potential inamslstency with 
the rules ohhe Scauities and Exdwlae 
Catnmiu!on ("'~I-1bus, Q>0s 11ncf 
Cf As may DOW update Disclosure 
.Doc:uffimb every nine months, nther 
than every six months as formerly 
Nquizod. (Rula 4.26(■J far C'Os .. d 
4..36(a) for er A,.) In addition, a05 
may provide accndited ln\·estors with a 
notice of Intended offering and 
StatemtDt or the term, ohhe p~ 
•tlerinJ. prior to dtlivery or a Disdosun -
Da=nen1. tR,vited Rule <.21(■) far 
O'O,.) 

G.l>-..,..Toble 
Ill light oflbe uttDSlve substantive 

uid ~t.lona1 nvislons to the 
content of Disclosure DoQ.unenu, and 
lbuefore to lbe put 4 rwa. lbe 
CottimfnSon k utdnc (crtb Wow a 
-'1strlbu:Uon table to aaisl b.t~ 
_, 1nccmp~ with the MW 

-- lora'Olud f;'CA,. • .• 

- OISnWUTION T A8t,E 

Old- --

-
4.10(•) 4.10(e){1) 

C,10(e)(2) 

C.21ta) 
C.10(hHJ) 
4.21(a) 
4.24{c) .. 
4.14{d) 

U1c■l(1J(lH1J(wl _ ,_..<dll1Hdll2l, 

._.1(0)(1X""l -
~4(e) 

C,2,4(1\) 
C,2C(d)(3), ,l,2,1(d)(5) 

C.21(&)(2) 4.24(~ 
C,24(g) 

C.21(1)(3) .... (1) 
4.21(1)(4) 4.24{n), 4.25 
4.21(a)(5) 4,2,l(n), 4.25 
,.21'8)(6) 4.14(Q • 
.. .21 C,.){71, 4.24(i)(iHi){4) 

• 4.21(aJ(8) 4.24(S) 
... 1(0)(11) 4.24(h)(4) 

4.24(0) 
U,(OJ(10J. U4(p) 
4.21(1)(11) 4.24(Q) 
4.21'1)(12) 4,24(r) 

4,2,l(k) 
4.21(1)113) 4,24(~ 
C.21(&}(14) 424(i)(5) 
4.21C,.}(15) .... ,mJ 
4.21<&)(16) C.24.{u) 

C.24(v) 
4.,21C,.)[17) C,2,l(tl) 
4.21 (1)(18) C.2A(e) 
,U1(b) 4.26(c) 
C.211C} C.24(d)(4) 
C.21(d} 4.21(b) 
4.21(e) ,..26{a) 
C.21(f) C.26(b} 
C.21(g} •.261"1 
4.21(tl) •.2Alwl 
•.Sl(I) ,.s1(a) 

C.)((t) 
C.Mtd) 

C.31(a)(1)(i) 4_,.(d)(l) 
C.S1(a)(1)(i), 41.M(e) 

4.3t(a}(IV). 
C.S1(a){1)(itl _...:. 4,sA(h} 
41.31(a)(2) .... (11 

.. .M(g) 
C.S1C,.}(3) - ,.,.(m), •.JS 
c.s1ca1c4l • .,.,i} 
Utta)(S) .... (j) 
C.S1(l)(e) c.a,14 
... 1(0)(7) .... (l<j 

4.M(nJ 
•.S,(O)(IJ 41.M(b} 
01(1)(9) 41.M(a) 
4.t1(b) •.t5tc) 
• .,,(C) .... (d)(Z) 
4.11(d) C.S14,b) 
•.s1(t) 4.36(0) . 
4.11(1) 4.ll(d) 
4.11((11 4.S4(o) .... ..., . 
... 1(111(11 ... 1(11J(lx,ll-

... . t,1(11(8) 

IV.Do&-
A. llaJ«Commocllty n.4lni AN,ar. 
.Ru1<4.JO(I/ 

IDJIN>pOted Rule <.tO(k),th■ tom 
-...1ar commodily 1r■dlng odvi>or" 

- • 

• 
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would haYe been de&ned u • CI'A 
.Uoea1ed m iDteDded to be allocated at 
lout ..... t,-Jvu,e,=1 ..rthe pool'• -· 
eggrea•lt infti1I margin and pmnjums 
Sor N{W"U and commodity optlo.n 
rmtnctL Tbe Onminioa requested 
....-.t coocerair,gthls-4 
OWl.ftion. speclfiically U io t'- UM of 
• percentage of the pool'sqgregate 
Initial awp, .. d p,uuums foi lutma 
ad commodity option c:cmu.ds u 
.,..porec1 to• pen:ooua• of the _p_ool'a 
total essets. wliidl was proposed hi. Rule 
4.10{/J .s lht bw, tor detmnlnfna 
,.i,.-.. ID--1wouldlila 
m1jor lnvescee ~ 'rbe Commission 
a,bd wb_ether the propo,ed dlollaCIJGG 
belweu tbt de&lticm of major Cl'A 
ud ll1ljol' IDYeStee pool would 
appropriately n11ec:t the nlative rub of 
dinct fvlwa trading II compved to 
tradin, "'1ough vcbicles whfdi limit the 
risk oflos, to the tnJtlaJ investmet&t. 

Tbe m1jori1y of lht commemen on 
lhe major CJ'A ddinitlon ncommended 
1h11 the definition be based on t),• 
~tase oflbe pooJ'I ne1 asset Yalue 
allocated to the Cf.A, il\ber than on lhe 
percentage of lhe pool's 1ggreg11e mttlal 
margin and option J)!eDlfwns. 
Commenten Jtaled &bat Jt would be 
dJfficuh to detennfne bow mucb of the 

• us.eu aJIOClted lO I CT.A would be used 
lor mazgln and J)fflmums, moted that 
poo) openton '10 not base alJOQUons to 
er As on m&J'IW and premiums, and ., 
urged that the amount o! usets 
alJoeated 10 a CJ" A better iDd.iata the 
er A's potential tm~ct on the pool'• 
perl'onn.nce. Several commenten 
IUJgaled substitute btnc!uswks, 
inCfodlDg .._ndards btsed on the CI'A 's 
""1rldmg level."' I.e., the ~on of the 
poet, --mutet expostue .. allocated to 
tbeCTA IDd lbe ponlOll oftbe pool's 
useu committed to tr1dJng 1h11 had 
been 1Uo;a!ed 10 the er A. 1be 
CommtuJ'oa WU a)so ursed to ~de 
cxpressl• lhat pool assets allocited to • 
CTA ID<lude no<lonal equity, llnoo 
ocherwlathellandardm,yr.llto 
ftllect the ldual portion oftlle !DOOi'• 
uat, 11 rt.k wftli tlleCTA, Uld"to
dieparcenu,e olpool uat, allocalad 
kl 1n 1thlaoi speclliedlll tllewri
apemmt hetwNn Che •dVUGr and lhe 
pool openitorto.......,. tlle alloca

pugetbe abWty of the YU!ou, CTAI for ...... orthe pool. --ly, bi tb, 
tb, pool toplacie the ...... of the pool_ IIZlllblyKCW!o of aCTA.bniaa ID 
at t.uk. Tolui!ber lb1s objective, a6a • -·~ .allcxatloo 4hal. although UIIJgntfiCIDt 
c.omm1uJcm bu adopted"• nvutd compared 10 lb• aggregate alloc:auons to 
deb!Uon ol1D1jorCTA ID Rule4.SD(l). CTAI. k olgnllicant nlaU .. totbe aaets 
Under the--, defintUoa, tbe oftbe pool, tbat CTA aliould also b, 
de1mnln1tJ011 es lO wbetber • CTA b • c:oD.SJcfeNtd major. tbJs ICenlrlo could 
majorCTAllbuad-tbepen:ao .... -.rUCTAsc:ollac,lvoly.,.llllocalad 
allcicdlon 1otbe CTAoftbepool'• mon than the net UNI valueoldte 
qgresatenet:1Uets•the._,..1, . ~:•Jnnchacue,aCl'AIDlght,iG 
wl .. oftheMt-allocat,d tolba olJect, be tndlllgmcnllwita parcent 
pool'• trading adri...,, wbl-k dtlle pool'• ....., ...,, 11ioog1, lib 
imwler, u determined by tbe -t allocation ffP"'en1ad less llwi ten 
laetween the CPO ad tb.e Cl'A. T2uiM petclD1 oltot&J CJ'A allocauou. In such 
utemm........,.,. ~• ac:ue, the CfA ahould be'CODlldered a 
essure that tbe mafotCJ'A Bnitlon maJor Cf.A, thus pot:matially ra:uhiDg in 
idenUfies Cf.As wb1eh ba" tbt abWty a 1'001 mvmamon than ten major . 
to~tbe POOfa ateu to-ilficmt • ctAs. ltued apoatbe JeveJ of uposure 
mk tiocaute tfu. - of ftm over or pool......_ 
wbldi tbey u .. tndiq autbod!Y • 
npret8Dtat llpUlc:atproport1on 8-=-metbe mefarCl'A debhloa is 
atlber of the poo!'I net.- nJue or or llltanded to Identify adrilOff wliose 
die ,anpte value oflhe aaeu tradi.ng Is slsnf6cant IO.the pool in 
11locotedtotb1 pool'I tndlngadrilors. tonm or......U rlsl.any pe...,.taae 
whichever is Jess." As discuuecl mo,e .Uocatioa figu,e hued upon a a1D9Je 
~ below, the CmmntsslO!l !w NDchmul such as funds a11ocated by 
detelmlned to use I lower pe,cd&qe written or other~• ts likely to 
tbmbold ott .. pen:at In llau oldie pnmdo only• rougl, compu111 .. 
p~ twenty-Jive ~nt lhtesho)d 1ne1sure. Tb.ls ts IO because lnding 
u part of I rest:uc:turiJIJ of the CJ'A and advfson' p~ m1y Jud to different 
JDVfflee poo1 ~ disc:Josure • degrees of future, or other rid. ~re 
~imntftts of Rule 4.25 to eJ.umr.ate ancl different volatility patterns despite 
the proposed ca~ of"'advene the sam.e quantitatJw alJocatlon of 
perfonn1t10e," wl,Jd, would u.. ftmds. Comequattly, ID det"'11ltlttlS 
applied toCJ'As with alloceUcmsofte:D whet.beta ~dingtdvlsor's~ce 
pen;ent 10 twenty-five pef?Dl of Ille lhould be disclosed as material • 
pool'• futures mag1ns and commodity Jnfon:n1Uon.1YCD Ulhe tradin.J advisor 
o~ion ~fums would not constitute a ma}o: Ct'A amder 

Thus, under~ alternate tesa being the definltJon Mt fPl1b in Rule t.tO(i). 
adopted ln Rule 4.10(0, If. for example, the pool open.tor should assess the 
the total dollar value allocated to lfkelib ood that the er A's tradin.a, aiven 
ad'1sors fo, commodity inlerest &radins the leverqe used. may expose 
npraented .&fty~t of the net UN:t all!JJficantJy men oflbe fund's »et asset 
value of the pool • trading advisor -n1 ue in • wont cue scenario &ban his 
llllocoted ten ~t ortbe total dollar pettet1t1ge 1111--lewl -Id 
Yalu• tllocattd lo advison, evm l!lough 1Ddlca1e. Such• CIH = Wtmnl 
t1iat amotmt would npment la" t1wi lllc:lus!oo of '"p,ule mmance 
ten percait o/tbe pool's useu. would Wonnauon lor the CJ'A evu U bis 
tit a 1n1jor CfA.•'Jbl,resuh Is allocaUoa.does aotUONd &be t.eo 
app,opri1t1bacaUNtbemajorCTA -tbNbolcl.ln--, 
dellnfUon k~ to IDcludo CTAI llowevv, a textual dl-aln wlll 
vlao laold 1 - 1 aul>atmtlal aulDc,, and ti,, P..mlalGGliu 
pod!OD oftlle '1-odttylllteNII -pblllzed tb,_..._. lorthfl 
tndtll&,.... tbe lll>lolute dollar ..iu, typo of ,upplemc,1117 dlod...,. u to 
oftbolundoaJloodadtotheCfAk -JoiCTAl""":ib),adoptlna 
ftlaUwly mall aapnd to tl,a tat1J Rula ,.:zs(c)(S). di- bffet,. Fiuther, 

mnOUDt.~of bowsuda .. Mopeloe_,61,......,.lar.11,n !rl 1:1 
alJocttJoiuan dnwn upon bJedrilmi -,.ctA., ............ .._..,... .. --... -...... - .. _,, ___ _ a CTA'l,.,,...._1D17bemubtld 

ta. such• mumtr • to nndtt IDCft 
-pr,J,-.. dllld-,.or ... 
...roi-ma1o11o1,e4.thaCTAmey 
liaaccmdad'DfJao"lm~l,y pn:mfuma. A aamber olcosmneate1 __ ._._ ,.......,..,,,,z:cr.-.-.e1 

--••d._..,.wlthlba;,;;1";;;.,-.;;;,_.,.-•"no!c·;.........;.,_ ... ..,. ~-a .. ,-.thmbol"_... .. _., .. _ ,,.,. __ 
(wlillimp,athatltlialouadoapool -~,.~-....... • ,,.._ ' 
uttls). • • - ...,.,._,...fl'+ m,....,._,_,.. 

'nec:ommtafonagrenwttbthe · ._.._. .. .,..11a.,__.,._ .. 
am,..... advanced or im~dt 1G NveNl -'-' "llutctdialr....u .. .-,bllda~IJ -r· IIIWlll~uda.d.ld.CDtlllllollly · 

. oftbec:ommt111Jetten tlby ....,_.ta,--...W,-ladd,ai,&e] .. IWr 
ob}ectlve of deSningma}orCI"As Is 10 ~IIM&lc-
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.irtue o/pn,mh,oot ffluencm 10 auc:h awroll di""1but!m~ _, to 
CTA ln pmmotJonal m1teml. er As and lnvatee the bist~ 

'111e comments indicsted, ad llte ~ of ndt ad the ..;:..: 
Commlufoo would cenotally exped, pool', ovenll trading-. 
Iii.at alloc:atJons to CT As would Subrtltutiom o£. 1:nd nallocttScm, to, 
prien.llybe svidenced by written CT.As or investee pooh are more likely 
agreement, between tbe CJ>0 (or the &o be =-tuial changes for I pool with 
trading muiager.1111nyJ mi. behalf of the GD• ar two c:r.ding •~rieors. than far• 
pool Uld the CTA, auignlng • plJ1.lc:ular pool that ac:ceues I nmty of advlson 
i!ollu amount of the pool', asset& to be cd IDvest.e poolaand lb.at ndinc:ta: it& 
tndad bytbt Cl'A. 'llm dollar am-=< _,.i,.que,,tly i,, _., toc:lw,ps 
would be amverted into a percentage ID ma:rbt ccmditicma. 
ming the alternate standards ln Rule 
4.IO{;J. O'Oo should be prepuod to B. Major,,._,,. Pool, &It •.10/dXSJ 

the Pl'OP()Md ••lldvcrae ~•• 
diac'lO&Ure requirement for CI'As and 

:...mvestee pools wUJ, allocatitm1 nnglng 
from tea to twenty-five pen:ent. O:u.e 
commenter noted th1t ID detem:uning 
the ~tage or• pool's IUlet& 
allocated to 11%1 investee pool. as with 
CT A allocaUom. noticmal equity ahould 
be included in order to 01.pture the riu 
~ outed by the lDvestee pool's 
ending. Thli apptc:iacb wu advocated 
bect,u,e lhe ~ of the ottered 
pool's assets u•d to pwd:r.111 the . 
partiapatioo i,, ao.lDve,to, pool may 
mot reflect the 1ddJtiODll risk cnlted tlocwnent tbelr dttemmaUODI a to the PropoMd Rule t.10(1} would bin • 

status of CTAs u major or Don-maJor for t!ebed "ml\or inVfllN pool"• m 
audit purposes but.. tn most cases, tba investee poo alloc:ated or iDtended to be 
wrlttei1 ~t al:iould be 1'116dent. .J.located at leut twmty-6ve perc:,mt of 

Proposed Rulfl c.10(k) 11nd ,.10(1) the uset1 or• pooLAr.noted above, iD 

where the assets: of Ille investee~ are 
traded at a leverage factor that results in 
trading exposure or. for example, twice 
the actual auets of lhe Investee poot 

would have required that .. m,jor" CI'A contrast tolhe ~ definltJcm or 
and investee pool status be determiDed m•lot Cf A, wl:dcb would hive nlied 
at the time the Disclosure I)ocWnezi,t ts upoc a pe:roentage of the~•• tDitial 
prepared ., and on an ongoing but,.• futures JnarglD end armmodity ~ 
As Ule Commission expl&lned in the premiums. the major Snnnee pool 
ProposlJ:lg Release. the "major definition was bued u~ the 
corrunoditytt1ding 1dvi10t" and "'major ~ge of the assets of the 1Dl'fflor 
iii vest.et pool" definitions are intended 1M)0l alloe1ted to tbe t.avettee pool. This 
to include CT As or investee: pools to clist1nc:ticm in the buis far detmzuDJ.Dg 
whom the ao of a pool that bu not allocations to pools was baMd D~ tbe 
commenc-ed tndin1 tn1tnds to make feet tbat invatmenll in otlier ~ 
allocations 11 or above the ,pedfied gent:rally expose tbe investor pool only 
thresholds." Similarly, an)·CI"A or to loss of the initial IDvestment ud tha1 
investee pool to whom 1.be ao of an the full ■mou,Qt of 1.be lnvatmem is 
operating pool Intends to reallocate required to be paid at the inception of 
assets such that the allocations to such the iJ,.\-estment. The relative lm~ce 
Cf A or investee p_ool will toll.I ten , of investee pools to prospec:Uw pool 
perc:en.t or more also '4'ou1d be included. ·participants is thus appropriately . 
One commenter recommended that the determined b)• refermce to lhe 
asset allocations "•bith determine major proponlon of the pool's total assetl 
Cf A or major ln\-estee pool su1us only 1c1ualh· in"ffled in the investee pool. 
be required to be accurate as of a date and tht m,1for lnve&tet poo,l definition 
ziol more thUI ninety da,-s prior to the did not appear to present the same 
date of the Disclosure Oocwnent. In WUCI c:oncemlDg Q1,W1,tilic:ation of 

Although the Commissloii does Dot 
believe that tbiJ c:onsidaratJon warrants 
express treatment in \be major investee 
pool dehition, it nc:ognius \bat there 
inay,be 1pplieatiom or the matl?f 
investee pool deCinJtion, as in the case 
of CI'A allocaUon,. wbere the basic 
benc:bmarks used 1n 1M nile do not 
capture all of the investee pools that 
m1ybe ofmajot imptd on tbe offered 
pool. In ,ueb eases. i.e.. where the 
investee pool ls traded on a bJgbly 
leveraged basis. tbe pool operatot 
should be mindful of the obligation to 
disclose all material 1nform1tion and 
should take into consideration \be • 
n.alure of the investee pool's tt1din1 iq 
delenniniD.g ·whether {t should be 
tre:11ed es a major tnVHlee pool for 
d!Klosurepu~ses. 

The lime at which major ln\·estee pool 
status is determined ls dacussed 1D 
paragraph A, above. 
C. MuJ,j-Advisot Pool: Rulr 4,JDf.dJ(2) 

.response, the Commission notes that, relatlw risk exposure as thema!atCTA 
pursuant to Rule 4.26(c). the O'O must definition. Proposed Rule t.tO(b], \be multi• 
notify existing plfllclpanlS of c:han.ges Commenlers who addressed \be m1jor ad\isor pool definition. would hive 
in mater Cf As and investee ~ls, to the IDYeStee pool definition pointed out thst amployed • twenty-five percent or 
mtnt th~· nptttent miteri,I changes, -t.D'ftslee pool"' was not defined in lhe gre,ira alloaiUon standard bued on \be 
_, . .,_ •- d Proposing Release or In n1sUna pool•, aggregate in.itJal IDUlln and 
.-,i.w.u twenty-one w.ys an must'° CommJulml IWfll. 'tbt Commfuhm Is premiwns fm futures and commodity 
noUfyprniouslytolfdted prospective edopUnahl. Jlule 4..10(d){4) a ddinition optJon con.traet5. T1uu,u propoaed. the 
~d~ts prior 10 aecepUng or nceiv• of •investee pool" u .. any pool Ul ~uld-advisor pool" definition 

':~~ n:::::=::~~Ushed whJch another~ pan.ldpata or efl'.ct.lvaly would not bavt appU.d. U a 
,_;,.n., A •'--ft>-• lnwsta~•,1-.ual1mlted~ • poolbadonemajorCTAormator 

Y ............ , amerilns - u-.iOIUft .ther.ot• n. Cornmtsslrm k adoptlzl& Investee pool. ud Iba minlmum 
lloc:wotDI, ••IJd«riDg" tbt documenL "'Rule 4.10(d)(5) a deBll!tlon o!-...jor Dumber of Cl'AI b, • molti-adYl>ar pool 
mcludiogtnlmmalloo m .. ,._ m-N pool"tbal dillcn-tbo ...,.Jd l,a,.'bNo Im. Two-
Su.tement, or other llmllu mNDL ~ In that It SPKlfies 1bat the UMrted lbat Ul)' pool with two or man 
\\'betbu • glva m,jor Cl'A or i,,.- illoc:at!oo tbmhold II la pa,aot oltbo Cl'AI should be comldaod • lliultl-
pool c:baoge II mateilal woold :-&:"d ,..,....,..iu.oltbapool,~ol advborJ>00i~oug1iooe....,...1er 
Upoll a TOMI)' of fadOIS auc:h U I -l!'•Gfl po,,:m of Ibo- of Ibo odaiowlldpd tbal a pool Iha! .U-i.d 

.,n.~adopMlaW.Ut(Q .. --·,pt."lblsmodiScatloawusudelll lliDetJperoellt9f'Ua....UIODDtCl'A 
c.s••xsll"""" er .. _.,._ - order to mob Iba ollocatloa- . ahould m'" qualify u • molti-admor • -• _..,,. .,......,. • • • . -.s-• wltb Iha 01p,ula pm- pool, Al adopi.cl. 1ba d15nltlon of 

• ..,...,..1..., .. -., ... ., ... ,..,..,,wl>lmc'alllfoi11e1-..iu.. "multl .. d,i..,poo1•i,,Ru1e'->O!dX•l 
.,.., .. ,..,_ .... _ • AIIDtbt-~Cl'A llapoolm..i.Jc:hoocrAllallooatod 
wtcWDtwsair- dip • dilll ••wWdi • 4Sdniticm the twtctJ-8w , or inltDded to brt allocated more lbaD 
= •.,. _" ,._.,,.. . pa,te111 ~Id 'bNo sod'-«I to _a,. pa1<>1111 oltbt pool', Amds 

•unms,.ms,. ten percent SD. l!gbt oflhaeliwDaUoa.of available rorc:on:modity lllterest trading 
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·• 
• ud ID wl,Jch no 111-.; p0!1] ls propooecl ,,.., -1d ha .. mode p,,,aui]gated by a rapt,,od 1unue, 
allocated ar JateDded to bi allocated . iisdOSW'I ottbe ~ ~•• aaod&tioa.•• • 
IDore than twenty-!w permnt of the 1NIZ'fonn1Dce a substitute for that of the • M&Dy c:ommeat~

1
S:f!°11ed t11e-

i,ool's net-.eu. (Rule 4.10(d)(ZJ). In -i::Po."Howevv,UDOtedbelow,tbe •- IH'OPGWtonqulre W'lofa 
cle1erminh,gwhdher1Cl'Ahubeen Onnmlnl"lllhulWbedtbeFDJN'.lMd poGl'abnu-evapoim.aHowt:vv 
alloc:.ied men thu twenty.ft we percent rules to require dlseiosure l,oib u to a comments OD the &..1:-evc point {ed 
ollbe JM?Ol'a fund11va.Jlable tor . pool'• 0'0 and tbe tndingmamger, U th11 nquiremenl to d1tdose the rtlevant 
commodity interest lrlldiaa, tbe • uy, ill a znamber at cmrtem, ..,., calaw,tiomJ 1Ddk:atad &ama OX&fuslon 
al1-.t• ltUdan! ID tha maJorCl'A caoDlcu of lDwwt, on Ille .....,.i that ngudills wbelhar tha bnak-eva po1111 
definUicm should be VNd, l.e .. tbe ~ the Yast ma}orlty of C&HI, even Uthe ts based on the pooJ-.Anl ,-u or 
pe:rc:entqe .UocatJoa SI abl amouiat of 0'0 h.u delepted subswatlal optntioa or ID ~•&st yqr of 
funds allocated IO llie 1n41111 advi.« by !"IJ>OOllbllity IO Illa lndlDg -•• po,1lclpalfon ID Illa pool. For
•pemeDf wftli the O'O, aprased u I hhe and monJtorCl'AI, the QIO nt&ID• pool ofleri.Dp. commenter& auggested 
p,,conlage of Ille lesHr of Iii•- llllimate raspomlbllity lo, opa,at1011 of that Iba bnu......, PCllDt ba optional 
woluaofthaUNU &llooalod !Otha - Iba pool Howwver,,rilhn,pect ta put oltertha linl,-of a J'OO!~"f'"'"UOO. 
~ .. tradiD1 adman or the HI aaets perromwace dlsclosure, tlt&e CPOlau tb.et it be hued OD a prior )'Ml' 1 lClual 
oftbe poo? 11 tbe time of alJocaU~ • completely delegtted tn~ 1ulhorlty Nnllts. or th11 •~of ~.vu 
D.Prlnt:i-'....,.....tPool,lluh taalndioamuaaerudthaput po111uba......-M,..i1o-... 

• ..... • - - ol tha u.dini=•ger total olferfng -- • 
f.JO(u'XJJ iloes DOC differ materially diet of Al adople4. Rulec.SO(j) de&nes lhe 

'lbe tam-llm!1ed risk pool"' was lba-modlty pool operalor, olll)' llie ,..,. "'lnal....,, polllt-., Iba lndm, 
defined.Jo proposed Rule c.tO(IJ u • trading man•etn ~ pu(mmuca a, poftl tbal • pool must realize In tbe "1st 
pool ("""'"""1y nl,md tau a nqulnd to l,e - . ,-.r ol a pa,Udpa,,t's lD-t ta 
-&U.,..taed pool'1 lhal I, desfgned ta F. nr,,1;"11'11-J-•: llu/e c.z•• ~•• equal all lees ud •-auch that Iba 
liinit the Joss ofthe!DJUal iDV1!Slment of "-r'· 111 ' "A,.~ P&rtidpmt will ncwp ill initial 
Its putldpuls. Co=,eoters polllted A -...diDa p,IDdpal" would..... ln_,,,en,. 1loe i...Ji,ev,o poiDI Is 
out Wt most J>O'.Ols are fonned as betJI detuaea in proposed Rule il.10(m.J nau1rtd lO be calcwated pUISIIUlt to 
limited pa:tnershlps. thus limitiz!a at es• pri.Ddpal or, 020 or CfA who ru!es ~~led by a registeNd 
least some ol the putidpmt'aria. partfdpttei Jo ID_lldng commocll1y fu1wes Uon end Jt must be 
Other coznmenten offered altema1Jve interesl 1ndin1 deci&lom for• pool or mcpreaed both as I dollar amount and 
terms"° or suggested that lhe ddimUOD dient or wbo supervises, or bas as• p_e:centage of the Jnfn!mum unit of 
l])edfy that Jou would be limlted by authority to tlJocate pool aueu to. initial fnwrtmenl 11w propo,ed 
1u&11Dty, leltu of credil or other lhlrd• pmons so enpgt:d. Tbe 10le definlUon referred to the trtding profit 
party w,dutalwlg. As 1dopted In Rule commenter wbo addressed 1h11 lhat • pool or Ind.mg program must 
c.JO(d){3J, ibe term bas been • defin1Uon urgtd that It be limited to nali&e fD the pool ortnding program•, 
redesignated "'prindpal•protected principals wbo make &rt dins decisions, lrst year. and the bml:.-even point was 
pool," but the definition is unchanged axdudlng~pah who ,upemse m llOI ~reuly required to be presented 
lrom thal HI forth in the Pz.oJ)OADg hire traders.~ Commission notes. u I dollar amount.'' 
ReJeue. ho"-e,iu, that persons 'k-bo select or Tbe.Conunlssfon is clarifying tb1t the 

E: Trodil'K' •fr""n-,!.. R··•- •-•~•J aupenise trtden e'.B"ectlvely delennlne break-even point 1:am1 present the 
•-." -·-.-· ._ 111n ho\\'• pooJ'aor cUent'&asseu w1lJ be trading proAt lhtt the pool must realize 

As propoled Ill Rule c.SO{j), and as traded. Accordin1ly, where disclosure In the lint ye&rot an &nvestor"a 
1dop1ed in Rule C.JOCbJ. the ""trading of informtUOD amcemiDg U'lden 1• puUd~on In circler lorthe Investor to 
manager•· o! a pooJ is defiDed u any appropriate, the ame fnfotm1Uon recour hta lnJUal Investment, and RuJe 
pm:on other than the pool'• CPO "11h aboula be requ1nd of those no ,.1o(j u i.dopted so states. As noced 
authority to allocate pool 11sets ao CJ'As supenise or hire them. As1do~ed fn •hove. Rule 4-lO(J) providestbattbe 
or investee pools. Rule 4.tOCbJ funJm Rule C.1O(e)(2) DDlygrammatJcal break-even ~t must be calculated 
mal:.es clear that sole or puuaJ authority CUD~• 1''Ctt made to the definftlon of pum&ID.t to Nies promulgated br • 
will bnng a penon w!lhln tha lndlDg -...dlna prindpal- lit p,opooecl Rule nglstued lutum usodaUoo. NFA'a 
IWl.ager deAn.itlOll. C.10tm). 1Dttrp'8Uve Notice accompcylq: Its 

NocommentsaddnssiDalbaDoodlDg • c Blwal:.ZW.l'olDl:llule O(JJ CompU.-RuleZ-Ulb)Nlslorllitha 
1D1Da1er definldon were nc:etwd. • f.J . mmner Sn which lhe breal-ewn point 
Commlssloo n,Je, have not prnlo,wy ., Ol'der !l> mab Iba lmpacl., _ must ba t:alc:ulated ud IDcluda • 
upre,,lytabn accouol of pool and r...011 u lD_m.,. NtDpla lna>:..--latlon. 11M • 
..,......., ID wblcb a lndbia -• ...-..cia!ola ta the P,OlpeCll,oo • CDGUIII oltlodiDc pn,Staoqulncl lo, Ille 
ntherlbulliapool'aO'O,allocota _or,tb,0,,.mf,aoop,.,-lhal 
pool ....... The Comot!a!OD Illa ......u .. d!-oo ol '-llld 
empbulmlbat 1ndin1mw,..._ -ba~~by 
Cl'Ao and.,. nqulnd 10 be,......eraa ~.:i oftbe-d ~"9:'!"palm" 
u l1ICb. '111111 llihou&b lndlDa lor u ot., ! -i an • --d•,;., funciloo adiiot:I _e,cplauUon olltowdwlnal-
,..ders lo,lhe pool, thaf ....,.Illa ·-·po11111sc:alo!JalecLPto..-allulo -~. 
obilityta lnlluaoca Iba pool's ""<!iDI ta 4.tO(D) would haw debed --
• '"'l' llfllllll- del,wi. Dua tollla point" a Iba IRdill&pivlll dial a pool 
lmportucoollbuofeoflndlllg . arlndlqpropu,must..U.llilll 
1D1Dager,fn I a.umber ol cxc,ttx11 lhe.. Int ,,.rto equal ID ... -~ • 

.- • . .. • . - that • pulld~ .. - ..m . ' 
•S\laentc1o,tkmtl:Ddo"4-c.ptlll;,-c.., J900Upft1Snlu.JiDYntment.• • • • 

paola .. 1.11d "J,rlnc!pt! fflum ~poo&a. • caJallated pursuant to rulet 



1181 uset nlue per will orputicipaticm 
ilAer ODt ,-r to equal tbe lniti&J Nlling 
price permlit!. e:q..died both u a 
aol!ar UDOIIII.I and u a perceDtage of the 
tziitial Rlling price per UDIL Tbe 
C«nrnittit-G hued its approval of NF A's 
aznendmmt to Compliance RWe 2-tS 
ud aa:ompui.yi.l:lg Interpretive NoUce 
cm, among othe.r things, ibe 
1mderstu!fulg that NFA would ameod 
Che lD.:mpmive Notic:il IO~ that the ao o(. amtinuously~ pool • 
IDust include Ill. updtted breu.-_.vm . 
calysis iD cbe pool's Disclosure 
Docu.mem throughout the pool'• 
cdlteDClo IUdi tlaat aac:h new 
put.icipaDl would be informed of a 
Intl-eve point Wt wu accwate u of 
the date of the DisclOSW"e Doc:ument.<H 
Revision ol'tbe btW•ven point is thus 
nqu!nd r.. oogalDg-i oflerinp. 
whenever llie ,au.I £nak.-ven polDt 
becomes materially diO'ereat from that 
wbithappursintbemsdosure --H. DroM·-DoM'11 and H'onr hok.fo,. 
Valley Dro•-...Dotrn: lwles 4.JO (kJ and 
OJ 

Comml!'Zl1m noted that although the 
caps We pmomw,,ce presentadon 
fmmat in proposed Rules 4.25 and t.34 
nquired registrants to disclose the 
Jugut mmithly draw-down and the 
worst c:cmtin.uous peak-to-valle)" draw• 
down tm l!ie pool or account. the term 
.. draw.down" was not defined. To 
address 1his concem, the Commission ts 
adopting as Ru.lt t.10(kl a definJtion or 
"'draw-down" as .,Jossei experienced by 
a pool or accown ove.r a liptclfied .
~od." Simi.luly, the Comm.Jsslon has 
adopted Rule 4,100}. which defines the 
-Worst peak•t6-\0alley draw-clown,"'" u 
the greatest c.unulathtt percenta~ 
decline iD monUI-Cd net uset value 
due to 1m.ses sustaine.d by a pool. 

• acccnmt m tradiDg program during a 

• 

period in which tbe Initial moath-md. puc per{Onl:lmOt pen.Uy is the only • 
A8I auet value ls Dal equaled or . nqwred ~ce pratentadoa. 
~.d by a subMqueDt mmiUl-nd . (Rule t..25(b}). - . 
net Msel: value. 'Tbe wont puk-tG-Yalley---wbere tbf1•otrered poo1 does-fo1 bave- ,... 
dnw,down rn.ust be upreued ua the requisfle oper,ting butot)·, the CPO 
percentage of the initial mcmtb«:id llel must presaot perfo:mance daa for the 
uset value, ~r wiUI an Snd.ia.ticm. offered pool, lor the Q>O (and tn.ding 
o!themanthsmd J"C{•J afsucb manager, u 1pplicable), and the pool's 
decliDe from tbe" lDltil1 mcmUl.ild ll8l mejor er As and in."9Stle pools. (Rules 
uset value to the lowest ZDODth«id »et 4.25 (c)(2} through (c){4)). A textual 
uat value of the dnw-cloWL For dJSOJSsfnn ornlevant performance 
purposes or Rules '-25 and U5, ~ peak- faclon far .DOD-major CI'As and lnvutee 
io-Yoll,y draw-down wlllcb beg'" pnor pools also I, nqulNd. (Rule 4.2S(c)(S)). 
to the begwdng ofth• most NCmtfive Some pm:rormanoe dtui may be 
calcdar years is deemed to have ~!Ad Oil a composite buLs. (Rule 
occurred dunog ow:b &....ie.clar-ye,r 4.25(•1(3)). All perlonn..,. dau ""l' be 
period. pruented in• capsule format. 
V.Paform .... -Sodloa-llJ- Wilh,apecltoCTADl,cl...,. 
SectioD ADalJ1ll.• Documents., the perform&nct o!the 

o!!ered trading program ii the prlma.ry 
A. .lntroduclloll fOCUJ. (Rwes 4.35 (a)(t) and (a)(2)). Tbe 

As noted~. the O=mlsdon ts perimmmce or ao:owi.ts tn.ded 
n,'WDg and norgudzlng the CPO/Cf'A ~ant to other tnding programs or 
disclosure niles with a ~ewtowards the CTA may be ~ted in single 
shnplificadon of prem1tatlOD, Rules composite, ptO!lded. the rates or retW'tl 
t.21 and 4.11 COJltiDue to nqutre 0"0s an aQ1 materially different. material 
and Cf As, respect.lvely, to deliver a ciffern,ces among the aa:ounu 
Disclosun Document.•' Rules U4 with included iD the composite ue disclosed, 
respect to O'Os, and 4.34 with respect cc! tbe composite PffSCDtation is not 
to CJ'As, Mt fonh nqu.lremmts mislead.ins. (Rule 4.35(a){3)). 
concemltl: ~!sclosure or all matters As the volume orttqu.ired 
other than past performuce, and Ru.Jes perf'orma.nt"e dildosures tor both CPOs 
4,%5 fora>Ck and 4.35 for CT As Ml end CTAI is being considerably 
forth put performance disclosure ndu.ced, the time period tor these 
requirements."' disclosures ts being tnaeased from 

As proposed and as adopted, put three )-earl to five years Ip orde.r to 
~ormance discloswe requlmnents provide investors with a better 
are being substanUally amdensed with duonologkel perspective or the 
the objecthtt of eliminating required performance records presenled in the 
disclosure or performance that b or Disclo- sun Document. (Rule 4..2St•ll5l 
secondary rele,•ance to the offered pool tor CPOs and Rule t..35(a)(S) for Cf As). 
or tnding program. Tbus, the nvised This approach acco:dl •1UI the \iev.-s or 
rules pro,ide a new "'capsule" format the NF A Spedal Committee for Re,iew 
forperf'OIJD&llCem:ord~taUom ofa-oJCJ'AD.isdosureluua.'" 
that ts intended to provide• simple, 
balanced and suc:dnd overview or • 
performance. Use of the capsule format 
should substudal)y ,educe the volume 
olpmormuce daa p,•se,11od wllhout 
11crificlng matenaJ amteDL 

With mpec< Jo pu! perform""" ID 
Q>O Disc!"'""' l)ocwDen1', ihe ffVINd 
rula f..., pri,Duily upoo the hlotor!col 
perlonn'"ce olihe ofluodpool. When, 
ihe ofluod pool lw. lhrN')'MI' tndiDi 
hlotmylDdmNUCCUh,cciolnbutioA 
altorla u,pecl&od ID Rulo us(bi111 

B. Required l'elfonnr,r,ce Disclosures .a 

t. Requ~d Perfonnance Disc10Nffs in 
CPO Disdosuff Documents: Rwe 4.25 
__ ........,._for 

.......,,tat1 .. ol put par ........ hlotory 
U intea.ded to cap1ure &ht most 
Aplficut informaUoo amc:ie:m1Dg • 

l's perl'ormance in a reader•fritndly, 
l)' DOOUbuJu fono. 'Ibis -I 
l"'...Uy pon,,Jt multipl• tn<i 

......S.tobopn,vld.i! .... IIIDgle-. 
tli•newron.iolkNllorlhlDJlule 
us1,x,1 r.r pool d.......,. u11 Rulo 
US(ol(t)forCl'AtlocmDIDI~" 

•HFA'II I I I ••• 
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a. Capsule Pm'onDIDce PrN«mation: 
RuJe C.25(a)(t)U , -

CPO, 

lo Cf A Dilcl_,. DocwoCU. wlq, the 
-..pttooofche ~oflhe 
olmed tndlaa pcog,11u,10 lollowthe 
apsu.Je J'ormat as spec:16ed iD Rule 

& pn,po,od ID Rulo t.25(ol(tXI), Ibo 4.25(1)(!KilJ (CJ lliioush (G). 
apsLil• lotpool pafonnance in CPO Commfflfl. CcauneDten e,exo;<p11,,..1Nuodd 
Disc:JOS\U'tDocwt.mtawouJdhawiNCD ~IU'cm&SUP.portforibl • 
nqulnd IO UOUIAll> the followlAg • -.:~1111• ,...._, r., put 
iDJ'orm1tion: n, name of the pool; • onnanoe OIW'I:. One 
ltltemc.t u to whether the pool II moun1:11.ter, llown.r. ncammended 
oc1 .. ,.1y.-.,.,...., ID lhe that th,.......,ru1oa__.i7porm1t 
&ecurUifll Ac:I ofJSIJJ. u amended (the • CPO to c:oatbi\lt to~• 
-Secur{des Ac:li,u I muld-aclvisor pool performance ill the mulU-coJum.a 
or • p,(uclpal-pn,tOc:ted pool; lhe elate 1&bul&r lormll ~by""°" Rulo 
wbeu tbopooJ-........dtnoduiJ:tbo 4.2tf•K<J.Muy __ ,.., _ed 
qgrea,te poss capital aubmiptJom to th.I lb~ Commlsdl)Z) delinl &be lena 
tupool;the puol~-UI- • "'draw-down,•., ueed lo Ibo .,.._.i 
fthie; the~ montb.ly draw- apsule fonut. Qmimenlln mo Doc.ed 
down""; the .._cnt comlDuow: PMk-~ &hit UN of the word "'continuous" ja the 
walley drew-down'"; 1111d aanuaJ and capsule Item -wont cxmUDUOUI peak.-to-
year-to-date rates olntin. compiled •alky ~w-dowz• c:awd N...a to 
mi a man~ com.pounded buls,M lot mean lba1 any flltamed!ate upward 
lhe precedi.llg five aJendar years. ad movement tamlmtes the draw-down. 
yar-to-date (« for lhe life of the pool thus penollllng • llllllll "uplJd,,"to 
u ,boner). in the case or the oJreied disgu!H ~ true m,gn(tud'e of a Sq 
pool·, capsule, maathly ntes orretum draw-dowza, lblc:e the upUck would 
would laive been required for the fftt"t btul: 1he contbndty bui »Ol lhe ded:lne 
perlonnmce: period. ill uset value. Suggested llteruatfws 

Similar &tt would Uve been were "wom absolute pul-Co-valJey 
ftQuirwd Ul capsule preui:it1U0D.t of the dnw~" and "WOffl pak-co-qlley 
per!OfflllDCI of ac:counts U1 C"O period." One commenter sought 
Disc:loswt Documents. Proposed Rule coruirmation tb&t the pro~d rule 
...U(a)(J}Uf) would l:iave ci'lled for -would req~ disdosure ohbe number 
UlcJuslon In the capsule fmmat of: The of auc:ceuivt months during which net 
n&me of the CTA or other person trading asset value l&iled to exceed tbe pool's 
die 1eco&m.t IJld the nam.e o!the trading prior high water mark and the tol&J 
progn,m:t!ie date whffl the Cl'A began percentagedtdme over that ~od. 
tnding client funds and the date of Numerous commenten critidud the 
lnoeptfcm of tn:dini:·for the trading proposed requirement that monthl}• 
prosram being disclosed; the number of r11es of RIW'll be presented for the 
accounts in the program as of the offend pool o,-er the entire five-year. 
Disclosure Document date; the total performance period (or for the life of lhe 
assets w:ider the management of the offend pooJ if Jess than five yelJ'S}, 
CTA .. din the trading progrun; tl,e c:lalmlng lhouuch data would delJatl 
"'largffl monthly dra"·-d~-n" for the from the silllplidty ud darity ohhe 
F08JUI• the -wont ever continuous capsule lonnaL One t:ommentet 
pat-to-valley draw-down" for the contended thal monthly rates or return 
111din1 program; ud annual ud year• are Dot relevant to a m~dium to Jq. 

• to-date nta o! retum lortbe olfered term mveJtment ,uch u manqed 
tndin., p,..,.... (oSaJn.-puled oo a futwa. Vanous al1....Uw lodloolcn of 
muullily cmupow,ded bu!si • YOlaUUly ---in lieu of 
C"AI montbJ7n.tacilNtWU,IDclud1qtba 

pool'• Qlldonl deriaUC111 ovm III llfe, 
• A<JWPOIOCl,RulaUC(•K2lwould Ibo baot ud-~udanuual 
uwiwqlllred all ,..,...,_.,,_tad n1unu. u.i 11ia.-orproatabla 

and loolo&moulhs. OD.com__, 
"'' IIINIO,.._. .. Jll,4,. .. SftCII.,... ncommol\adlhatlbacapsu}tlko 
e&redhtlnjJRV1111.lalbtMWa,..a."'-'. tndudeRChiDfarmaUOD u ~ 

• ...,'-""1-.... ..._..,__ moulhlylocrWland.,.---•~~ 
-. ... ...,...,,171, ...... ,. f!e ~- .......,,;:-,~ ...,,.,,,wq,-,-:;w ---~• iDc:tNMIDw-tor .. s~• 
..,._,....,_ ~ -'IC'4d,-,.UO..A.-wof · , 

.,.w.,.....prftWll.&r1aip-,., c:oa:&IDatmurgadtbtC'fflllDSsslato 
-•-<lJl;'t'_ .. ., ....,.. .... ....,..,11iaw.rNCJone1 
tna..,...w, u ffclCIL•.._.... funds and nomlnaJ IO"OUPt ._. ID It....._, s,c:n IJU014JO.IDI UtN). • 
.. .., ........ 111XIXtQ.AaaMJ ..... ., .... pat'onDaDc.,IF"f"dltlc:ml 11 - -

CIDIAplltild Oii I IDOllthlJ~ .... _ 
NllvalmQl.ol~ tallld\Wlllcnllll •A,IIClt,td..._, .. C hfkw .. mili•tllll •. 
irMJUnnlbtM011wb 0 Nl .. ofMuni.. tb.tvbj.c!Df~lflaaoda•~ .... 
c:al:11la1~ b 1fl't-ni•"t!?· t.d;ullecl' by~ emouu.· wttb r.be 1-afil of bid""'°), ~.npl,tary 

neo,mm~=~t a to wbelim put . 
pnse:n•rtlom prG\'tde more-· -
meaningful 1AformaUcm !!they wen 
required 10 IDclude ntes or let&am on• 
llsl .. djusted bads, that u, Nd....S by 
Iha relevant Tl'MAU)'. BWfllear . 
comparable -!law-a. or la bruk 
outtndlusnsulur..iopus!vo_, 111-.n,oo,1y......,...., 
spcdllcally addmling lhls
~ th, mw lhit ri&k-adjuotad 
naes ofmuni. wo:u)dDOC make 
perlomwu:e Jt1:9MDtatlons more 
m~ a.ad contaded that 
lnde>tlu< p,rformaoce butod upon 
another lomi otmvrestmeat implied that 
pullclpalloe lo •-~pool WU 
iomahow compuuN to other 
lD-L 

'fltdanka/ a..,.,.. to C:Op,uk 
Tba CommSttJ,m b adopting 11:ie 

caJ>SUle formal r., pedoniw,ci, 
JresentaUons ID pool Diac:losure 
J>ocu.ments, with cetW!l leclmJcal 
modl!caUons as Doted below. In 
adopting lhe capsule p,rfomwice 
format, th• Onnmlnl"'t:11tresses that 
this wmm~ format b deslpd for ca orpmentaifcm u:i Disdosure 

enu only. 00. and C'J'M must . 
·continue 10 compute perf'01JD1Dee on 
the 'Slffle basJs as UD4er the fonur 
rules" and to ID&IDtaln rec:ords 
substantJating such comput1UOA1 in 
acco,d:ance with Rule 1.31.57 Tbe 
Com.mJssfoo knot adop6n,: ■t tbJs time 
1 requirement tb■ t ttglstrants present c:rr1onnm on• nsk .. djusted 

Draw-Do11-11 ln/onnoUon 
Tbe required draw-down 1nrann1dnn. 

whfcb k based upon actMty ~ 
for Cbe mosC ttcent live cdendar yurs 
and ye&r.io-date, lt Intended toJnJ'onn 
pN><pectfve putidJ>UIS or~ .. -o1 
lht YO!aUUly actually axparioooed by 
the pool byde-Uualhe 
.Sgn.!fiCIDt ODHDODlh ana fllSt&!Ded 
declloas !G wlald, Iha c:oauoudlly pool 
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Jmocowlyl,ocoubjocl. To....,.llw 
tbe wcm long-term draw-down b 
J»OPftlJ repmeated, RWN 4.zsta} and· 
4.3S(a), as 1dopted. ~ the caplWe 
to include the ""wont peel-to-valley 
dtlw-dOWll. .. elimiDating 1he 
quali5atiOD "'CQDtinuous.""H 

dn.w-dowm of tevml pools. As fuDding and tbe geMric disclocures 
aplaiDad in die Propo,;ing Releue." a . di1C11ssed ·m Advisory 13-U, 
p,u.-<o-vslley cbow..i-ol < ID M1/ • • · • 
2.$%wouldindicattthatthtpoak-to- ---t..Poolt~ftteeorMore¥Nn _ 
..U., lutad &om Aprll ID A or Open,ting ltillto,y Tbat Meet 
1991 and resulted in I twent= Cobtrlbutlon Qiteria: Rule 4.2.S(b)U 

Tbe O,mmittf...,,. al.:, k adopting 
dehftlon, of lbe tams ""draw~'D. .. 

percent dnw-dOWD oftb• pool's Del A, proposed, Rule 4.2.!i(b) would b■ve 
aaet nlue. limited ,equlred p¢onnanoe 

ud "Worst peal...,_valley cbow-d.....,," Jlonth/y llatao of .Rmun 
llulc UD(k) prov1c1 .. 11,at •c1,ow..i.....,• . ,,.. C"mnmfmoo lw detwmmod ID 
_.. loueo ~cod by a pool or 
acc:ount 0,..,. specified. lime period. 1Dodify 1he pT0p05&l with respect to 
nus. a maw-down b a decline ID Ml IDODtbly ntes of ntuni. lor tbe offered 
•• Wllue due ta J'NIODI Glhv tbm pc;,ol to pcm1t Dmb@ty u to the lam 
ndemptiODS or wlthdrawak. To assist o!ptetei1tatlon. M adopted, Rule 
naden who may 11ot be J&m.lllu with 4.U(t}(2) provides that the capsule fo, 
bdustry 1amlnology, tbt Cm:nmluloa. the offered pool mua-t contain monthly 
bas also added 1 ,equlrement 1htl tbe • ntes of ntmu for lbe In most ncent 
capsule fozm1t Include.ma toomoce or c:aleridar )'Ul'I cd INJ""lo-date (or1he 
otfterwlse, a dmltlon ohl:ae tenn pool's Uk, U shorter) pnsented either 1n 
.. draw~ .. tbtt b consistu1 wl1b the 1abular rorm or in• bu graph, U a bar 
tle&mtion tel fortb. in Rule 4.tO(k). Rule chart b ued, the be dw1. must dearly 
4.tOU) defines "'wom. peu.-to-valley b.dicate monthly rates of ntW'D and 
dnw-down" u 1be greate5t cumulative must abo prominently indicate annual 
percalt&ge decliDe in monlli-cnd Jlet ntes ofretum. Rule 4.25(t}(2}(tv) 
utet value due to Iossa sustlined by a requirfl tbat 1he a0 make available 
pool. accowrt or tnding program during upon request to prospectlvt and existing 
any period in which 1be initial mon1h• ptrt.ldpantl the'Sl.lpportinJ data 
ai,d nee. asset value fs Dot equaled or necessary to calculate monthly rates of 
exceeded In·• subsequent month-.nd mum for the offered pool u specl6ed 
11el usel value. Tberulespecifi_a tbat iD Rule 4.25(a}(1). 
lbe worst p&1k•to-valley dnw-down . The Commission DOies 1btt regtltnnts 
must be expressed u a percentlge of the may present performance lnfonnaticm in, 
iullial month-end 11,et asset value, 1be muhi-column format Fp:e?fied by 
~r with an indication of die former Rule 4..21(t](4.) In a"ddltion io die 
months and reu(,) or sudi declme from , c:ap,ule (ormat specified by Rule 
&l:ae inhia! month-end Dt'l asset value to • 4.25(1}(1), provicled th.t any 
tl:ae lowest month-.z:id ut asHt value of per!onnanee presented in the 
.such decline. ror ~ orlhe superseded format ls tntted. as 
Jevis.ed rules. t pitl.•to-1,,llq· dr,",. supplemental infomtaUon uid ls placed 
down whidi beglD prior to the following all of 1be requ!:ed 
bealnning orthii most recent &,oe perfonnmce disdosum 1n die 
cafenda:r years is deemed 10 have bisdosure Doc:wnent.• 
ec:amed during such &ve-calendar•year Rq;lstn.nts who offer notlond 
~od. programs may disclose monthly nte, of 

Both monthly and ped-to-nlley mum in the capsule discloNN: forCI'A 
&.--.d.OWD amounts are to be lt'XfNssed program, usmg ttae ful]y-funde.! ;-;,abset 
asa puctDtage of the Pl asset value at oesa{bed inAdvilmyS!-11.•• 
1he b,glm,lng ollhe ,,ecfliacl poriocL Cnmmlm .. stall will pm:lda pldaoco 
'l1>t largat mouthly c!raw-<IOWD -•·• - I da uu!icate1 tbe la:iest aet usei Ion con-..--. supp ta ta to 
apei!eoced by il>t pool lo ..,. calendar accompany 11,, capsule cl!.......,_ ID 
JDOllth. ud 11,e mood, and yaar lo nll«:l 1he ianr ollawala ol parllal 
wblch that Iott oc::uned. 'J'1M want .. ltBIUll.llllL . 
pllk-to-\'IDeychtw~IDdk:at•lht •ns..-•~•crA&.S-W. 
~ taleDdu mm1th-to-ca!e:DCW' a.Mfr> lata"Ol,IDd bk '-Mlal larCfAI. 
monthnetanetloa:~bylha ---1nililPflemailil6d1111-.11a: atn 
~ during 111Tperiod ud lhemoalhs ,-pplic.t.el1hlas.cti.'V. 

iodyearlowlilcl,U_,,,,cl.IJotlD& .:~-r.z~==-• 
diemonthlyudpetk,to,nllaydmf- ,,...,u.,tui-•HI.,.,._.,. 
dowollpamltsputldpaotslD- tr ..... =-"-,....U,. 
wbethu1he lolsetwt11 ccmDtdld la 6llldt4 6111,WJ_.,....._. 
aubl dJUom""" ......r ... •'-- tchlllal ......... ,s,, , • .., 

.rm .,.,ccmi.,--.ww • p . .,...&c1• •la'rnJMdSM_. .......,.,.. ... _ .... _ .... 
~ ......... ,.... ... _.,_ .. 
andilrrlpnipmla.ai!a&le..W.•\b?.,..., 
a-Ml)'r.s.dulNt•aflCIDNllllwl~ .. --

di,cl...,.. ,. pool l)l,cl...,.. 
Docum.enu to the offered pool', 
per(ormanco if: (1) The pool bad traded 
commodity lnleresU for 'three yeus or 
inore, (2) 110 ft,wer tban 6ft.een 1)0?1 
part.idJ>l?IS were unaffiliat.ed wiLb tbe 
CP0.11:1d (3} DO zncnthm IC percent 
er tbe pool"s assets ~ contri1'-uted by 
11,e C'Q. AJ stated lo 1be Propo,IJtg 
Release, the CmnmftdQZl believes that. 
pnenlly . ...-here a pool bat an. 
extensive operational llistO')', 
p,....,,taUOII ol 1he pool• DWD pu! 
t,,monna.aoe record tbould fu16.U the 
objeetives of past ~ce 
di&c:lOMU:e, .. " U. , the pool's 
past~ nconf WU aa:Ned 
UD4er conditions that diffmd 
JDatmally from those w1:Lic:l:a will obtain 
prospectively. tbe pool's bistorlcal 
performance ncora alcme mar not be 
suftident. For example, U1be pool·s 
past perfon:nance record nam:ipasses 
period, 'When the pool wu essentially• 
proprietary trading vehicle lnves\lng a 
relatively small amount or fm:ids 
contributed by thud party aourc;:a., the 
performance nco:d generated 1n1y bave 
httl! or no relevance to• publicly 
offered poot .. ~1)', to usure 
that lhe dirff,yeu ~ormance bistorv 
·"·ould not repre5ent th~ perfor.nanct' Or 
• significantly disclmilar trading 
vehicle, the Commission J>rOpoied to 
limit~ performance disclosure to the
past ~ormanc-e of onl:, the offered 
pool where, ad oaly when, the pool 
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bad• cm.e-,..,. cndiu .blll'!'f wUh at comm men matended that Rule ii.ZS u of the p'Xll dwmg the lm9e ,-an,, liven 
IN.st fiflee.11 \Ullffiliat.a parudjl&Dts proposed would have the 1mdednble •p~rlate disdocwt1, generally afi.O\l]d 
andaomon&banten,-rcait ~ofdf~ngO'Osfrom • - ... - 1101cllsquallfythepool.tromu.ti.&lyia, 
partidpaUon by tbe CPO. • hlYfftins in &he pools they~•~- the three-year crUe:il.. HOWever, 

ne Cominfu'cm NqUat~ c»mp,eut TbrN c:mnmntcs proposed adopUng ngistrants should e.xa-cbe cauUOD in 
as to whether, wbert the oA'cred ~ either the CJ70 ln\leftment test or the Cl.Ml f.n which tucb ~ exist. 
hu • thzft.J•W operatmghlstOJJ, &hat anaf'fi.lialed f.lN:ldP.t,nt lest. 1&1;.J.ag into account 1h11 the ,equ.lrtm.ent 
perlOOll&D<e-.d i<,ewall,y nu, Commlafon b.u&doptoclltuk 1o dl,clo,e allm1t..W IDfanuuoo 
oul!idm withouuupplaMatuy _ ,.2s(b) with....,., modl&catlou to •-cl d ••n _., ••--• 

onnanct date ~ tbes:'l'a afford pater Oe:dbruty hi flt ..u u es r-• .,....
4

armance ~osure 
..... -•erpoo'· ,_ •-" ---d-•t••-th .. dthu>that-slplll.,.1...,_ 
- - A "S -,.,..catfoo.,-•-,--,- - O lotheomnd-1migbtca-

D'(), 11uwe of the l>l'M _ _..,. wbo pool have had ao r.wv thaD IIAHD • -i.uon al'the ollvod pool'• put 
~totheCommluJon~- pclfcipeUtmaffillatedwiththepool ::,.,-~If bellllllea ~ with the proposal, •"lln& that U opento, has bau ellmb,ated IDd tho ,... • .,,.._ 1H lo din,. 
• pooll1au thnoe-yau lalsto,y. tia!J Ila llia:dmum level of =trlbu11oo .,..,... &ddltlolW dlsclosun IDiy 
OWII put i,erla:maDct AOUld be by the CPO bas been 1nc::nauc!. At be nq • 
~ b cl the~~ ~· ed., Rule .US(b) P"0'1des fat put Tbe C"#Dmfufon beUeYeS tbat the 
thel the-lve-m .. th ataDdud of: D11D1Dca c1kc1oan lo be limllad to dlll'....,t P-of ltuk •.2Slol(B). 
-Ibale 4.21(al(<J, wblcb relatad to o!the ofluod pool Uboth of the wlilcb de&D" pn,prie1my tn<IID1 
lhe presentation of other pools operated loJJowingaiterit are met: (1) 1be pool nsulu: and f'eq\mt:S appropriate 
l,y the ao, abould be used to ldeollly has tndod commodl17 ID......., !or at pJace,oeot .,,d labellhl1 ol auc:h "'111ts. 
pools for which ooJy the per1_...,. of laut thrao yaus; ud (2) durill& the Cid of Rule •.2S(b), which ldelldlies 
ibe oll.,.d pool I< nciullwd. throe-:,oar (or.,..ler) s,mocl. at .... , pook-for which •• pet1orm,. .. hlflo,y 

Thf' Commfssion .fso ,ovght. eevuty..five pet".DI ol'tbe pooi-. useu other than thtt of the olleted pool is 
commezil as to "--het.bertbe o&red -.ere coatributed by penom UMfflliated ~-~t d.Jf1en:Dt NndlJ'ds H 
pooJ•, operating Jd11my should be "1th the CPO, tbe trading manager (U to the reltvanl Mlowrt of propriet&l1· 
conlideied tor PWFO:Sts ortbe lbn,e. applicable), the pool's CI'A.I. or 1ny of partidp&Ucm.. A more stri.tlgent 
year minimum if sucb Jd11oey wu their prineipek. lbn.ltatlon upon qualiMng pools ls 
ac:qu1red "-'hen the ~ diUited in some Tbe ~ce or a offend pool appropriat• for use In Ru& t.2S(b). 
materieJ NIJ>Od from the pool as whlcb hu lbe requUlle ibree-~ wblcb e!imlnates the ZteeeSSlty for 
oliued, lot nample, iD cues in which opera Ung hl11~• ii required to be cenaln ot.bendse required disdos1.ttts, 
·the pool's CI'A, types of interests traded disclosed ror five fulJ Cllendaryearsad a compared to lh,,t o!,propos,d Rule 
or1hetndlna progtam had MA year-to-date 01,iftbe ~1 bas Jeu tb&D t.Z5{a)(8). Unlil:e RuJe·t.2S(b), ,,...hich 
&lpi.lficetJymodff.ied or t.be pool was • five-yev history, foitbe pool'• enlft Identifies pooJs forwhlc:hAOaddiUmul 
initially p:1v1tely oUered but . operating hJstmy,• m the specified ~anc:e data other-than chat or lhe 
aubseqlmrtls Was offered tp the public. capsule ronnat.•' The C70 ls he to offered pool u required. Rule c.n(a}le) 
AU but one of&be penODS who Include 1ddJtional perlonnanca detUZDlnes 11:a, pe,centage 11 which 
rupcmded 10 this nquest stated that iDformalfon, subjeci to the ~ons proprietary p&rticipatioa euutiall,r 
material di!/ennces should be disclosed relating to "tplemtfltal di$c:losures... renders a trading vehicle a proprietary· 
but should not disgueli(1; 11 pool ltom The Comm sslon notes that the Yehide, the tn:"L:in ffS'Ults for,.,•hicl. 

,1 ... A ,1.._ ,1..-- _, en 0,,1.. twelte-mcmthstandard in former Rule -L mee--,; un:: W,J=•yeu wd a &11e 4_211, 11, 1 nlated on,._ to disdosure or were IHiltained c:ooditionslhat 
rule. ., ftJlider Che pufonswic:e dall • 

~-en.I COlD.fflenten au~ the perfonnance of other pools ope111ed presumptively ina~te for 
elinib:ia!IOD or modificaUon of the by tbe CPO and dfd not affect former inclusion wttb and., indeed. potentially 
nqufmnent that the reguislte three-year Rule t.21(1)($)'1 ~ent to disclme mJdeadina if inc:lud---' with. the 

hi •- b II d-~--th ~ormanceoriheCI'Asforthe cu apmiun, story V'II" o t ae "'-ollUI e ptdormaiact of the offend pool. 
pool had al lust li/t,ea wialliliatad • U..der Rule 4.2S(b). Uthe offered 
pmfdpants. Comm enters warned lhat pool hu the J~ulsJte ~ c. Pool, WJth 1Ass Than A Tb,ee. Year 
i>ools with high minimum 1o.- openlln&hlal"')', lleltherthio Oj>enllDsH!alocy: Rule US(<)H 
led few partldp,nU)....Jd be ~~ .. c::ii-=t""1' Dbcloaun Ilocum«IU bollawd =-=~ ~":5~~t -c.TAC•J muse lioe ~•K. In 9MW of pools that do aot •tidy tbt aftcri• of 
the s.qulnmenl thll the CPO haft the allmmadoo ol all other pcbma,ice propoaed Rule •.2S(b) would ha,-. beco 
rmlributedDDIIIOffthaD ... ,.._,of da1a,laclu~crA...,,..,..__ j,aqulzod,mderpr-41bile4.25(<)to 
••-poo1~ •--·"•·•1o•--·· theDOWcllaclo,un6imowmk.tba lnCludothapa,lun,i.am-.laofthe 
- •---- - Commlul..,beU.-that ,-.,- ollmdpoo!; •di other pool oporated 
the petmlalhlekwl ofCl'O_ • ntharthu•-~lllllio .,_, traded bf the Cl'O(arftdlq 
f:::!i:-f;;~~u:'~ •-- ,.._,itheCJ'O'a(orllodlq 
llamiDl>luwlththefiftypezcut ·n.tCommlulnn-that-.J ,.....,.,-,J11odm,pr!Dc:lpa]sUtheD'O 
ataDdan! 111 pn,poaed 1ts1Jo US(al(9) far dlllerucaafll theopa,olfGD .,.....,. (orlrodlDJ-lli.tdlanthaD• 
datermfllfllg ..iiether - ,_- ••• , ""111 • • • --hbtori, cd the pa,fonllaDce 
--iu111ur1hatroatoclupn,prl!ICIJ ·- .... a.uo,i..,..,..._,._...,.,_ ofaach~Jo('C?Acd-..io," 
trodlD11tS\lluforthap-af • '-"Ool-,a.111,1•...,__...._.., 
aapuaUoaauch....iu!Niol-- _..,......,,..._..,_.,.,_ •a.,,Ull<J-~~'l~ 
-,.rfannaactlmarmlttoD.•StWlll :::t::i-.o:,::.~===- ' ~ .. -;:~~~-- .... 

• • 4o.llOI ... U.LJ.Ul(la)Cllllda.dlt~ =•nlcl•de!Dfdlaa.s.C.UIOll. 
.;;txtL~~::==~=-· ==" .... -""~,. ....... I -:-•. ~~:, ... f:r:!~~,;.1:." 
&.:tioDV. . •.S.bltUCM _,... 

• 
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D.-tee pooL,. DisdOWN of"'advene ~ro;::,,:jedJn bu:ls for 
perlozm1I1oe"resultswouldblvebtc &lDoagpools(orput . 
n,quiredtobe indicat«I fcrmae performaDoe osun purposes. . • 

. aJ1ernative, capsule perfmmaDCe could Aa::ordingly, given the lack of~ 
hive bMn Jl'f""'.elllecf) for non-major •mdanh on wbJcb to hue• ngu1atory 
CTAI alloated al )easi ten percent of distind.Jon betwMn dynamkaUy 
the pool·, initi•1 margins and a:wuged muhi .. dvi&orpooll cd other 
commodity optiOD premiums and lor types of pools, the c:amm.tW00 bu 
lDvts1ee ~s alloc:ated at lust ta elected not to employ aucb • dlstlDctlon 
ptre?l cf the pool's useu.t1 _ UI constni.ding the pu1 performance 

Adverse ~ormance wu debed la ~un n,quiNmwlt.5. 
,,.~ Rule 4.25~)(8) u "any aonual ,.. ·'-,d, Jwle 4.25(c) rellecu 
nturn or one hundred basis ~ta less • -.-1 .r ., __, 
1han the Dinety day Treuwli Bill ,ate OD NWft l!lodlficadons from we prot':'~ .. 
Dlcembf'r 31 of the c:ale:Ddar ~ iD rules, priDclpally the eliminat1on of the 
wfblch the perfOffllana- OCCW'1'ed m any category _or CT As and lDvestee funds for 
termi:l,Uon of a pool pursuant to a bs Whkh clisdoNft of adverse 
tcnnination provision.• .: pmomlmcewoutd bave beennquited, 

The Cntzi:mission nodwd commeDts Upon amtideraUcu of the c:ctmDa:its 
on vari0\11 components of RUH 4.2.S(c}. reoefved, tht CotamtuiOD bu 
A 11wnbet of commentm urged lbe dctamlDed to simpUfy the d!sdOSW"e 
Commission to eliminate the proposed. ,equtrements such that 111 CT Al and 
JD.lermediale c:ategOl)' fm CTAI and investee funds wlll be either mafot and 
Invest.et pools, n tor "'-bom adverse capsule fonnat presentltlou of tbdr 
per(ormanc,e disclosure would bave ~st performanc:e required (Rule US 
bee:i required ud to adopt a two-Uer (c)(3f and (c){4)), or non-major and a 
system in M·bicb fu11 performuic:e nattath-e dlseu.ssion or matters relevant 
disclosUJ'twould be made tor CTAI lO thdtpast periormanc:e required. 
(and 1n,·esteelools} abo\-e the (Rule 4.U{c}(S)). -!.: noted above, the 
lhreshold. an none for CTA.s (and .,de!iniUotU of "ma for commodity trading 
ln\'fflet: pool5l below lhe threshold. advisor" (Rule 4.10(1)) and "major 
Sn·eral commenters suggested that lnvutee pool" (Rule 4-1D(d)(5l) bave 
"'·here I CPO males {an-db: authorized been revfsed accordingly, such that a 
to make) frequent changes In the pool's ten i,erc:e;it, rather lhan • twmty-fh-e 
CT As and lhe we of the alloeaUons: to percent allocation b the operative 
those CT As. required disclosures with threshold. . 
respeci: to CT As should beelimlnated or With respect topoolstbat do"not have 
su.bstantiatly reduced. 1'bt e.mphuis in the requisite thrtt-year operating 
such cases, aec:ording to thnfl' hist on· M.1\b at lust seventy-Ii.,-. percfflt 
commuiters . .ho.ill ht- o:. the CYOf of lhc 

0

poo!"s- l!sets contributed by 
trading mana!er's perfonnanc:e persons unaffiliated wi~ the CJ)(), 
o~Uns mu ti-advisor pools. '!'he trading manager. CTAs. or their 
Coinmission notes, howner, that the respeaive principals. Rule 4.2S(c) 
distinc:licm between "'ac:live allocation.. requires presentation ohhe ~st 
Cl'Os. (or trading managers) and other performance records of the offered pool. 
O'Os (or trading nwiage."S) does not each other pool operated or account 
appeu 10 be susceptible to a bright line traded by the aa (and tnding 
tut, as most ii :iot all aos ll?ld tradin& manager. U appUcablel. Lhe CPO'• (and 
managers assume 5Qme mpcmsibWty trading manager's) tnding prindpals if 
for ongoi:ig managemct 1I1d evaluation the aa (or trading maDaget) bu J,ea 
of CTAs. Qlmeq\le~ th• nlatlve tho a thre.~ bi.story, and tbe 
slgnificaD~ ohhe '1 ortndiDg performance of aacb major CTA and 
_JD&Dqer'a auet allocdlOD npertise, u map 1nwseee pootn U a CTA or 
compmd to 1.be CT'As' tradiM, p~ iDvestet pool b DOt .-.oa}or,• a lW!lJDU)' 

aodilcllll,nm<Jlplfica11tlyud.,.y ~=ol':po,fk~~ 

"'ll'dltpool•.-11,.,._.Gd .. ._•~ Jleuolca-•'- OftlWICeclata. To the 
.. dq...., iD4.icailotlaltbelad.....,-W ' !'·--
.. " be.a nq.ir.L Nlaa -.-- ilftll .... otent that onuD0t olprindpall ii 
...,.., requlrod,lh,,.Yl,ednileslOQulre 
fl- ....... , .. J(W,_...,__ ditclOSU1'1 ollhe put pezlonzw,co ol 

"'i..-l'dlll:.,_Jrirn,X11._WlonN'b ~prlDdplll"cm!y,•• 
aDJIICCNl!ldfnc.'led.Sp,1~"7DICJIO, ==~~-=;;=llflf- "lfdii,ool ■ldlpldtiSlll,-wM• 
-ICMMMnqiand11.. ""•fCW:--WaifJ,6elid....., ... 

"n.lDkldlldsaldlePNIPOM.,_._ .. IDdliaud.lit"~•IDrtb ■ bll4..IICc). 
·~~~fllCfM.u.atdM -~ ..... llofCq.iPU.lllfdail 
IMll1111,1-llattbea~...-".1':.Clal&il1 itd'-V, 1_ 
lltuzili..,.i..udopu.p Jaw INMIIIN "'S-a.ltUl(cXll, .. lu&.\IKIXflwlddr, 
poolt1Dou1lllstlaul-.N11N1.i.u--,. ·MwdleWID~prtodpll.•& od 
tlw.pe:c.ectof~--- • ..,..~rv.,-,~ 

(I) r,,fonriance of M,,jo, Commodi1y 
nodin, Adwcn: lwl• f.JS{eJ(JJ 
-- For pools that ,do DOl have the tbN,e. 
yaar o~tiJ:lg bistory spec:ified In Rule 
4.15(b), (tie revill&d Nies require capsule 
iormat ditclosu.re of CTA past 
~onncc-e only for "mater" CT As. 

IJ dilO.lsaed al,ove," I.he l.mtl "'major 
commodity trading adYbot" 11 defined 
in Rule 4.10(0 as• CTA allocated or 
1Dteaded to be allocated te:D pm:ent or 
mort" or the smaller of {l) the pool's 
aggN,gate net assets, or (II) the aggregate 
value ottbe usets allocated lO the 
-I• 1ndJDa advison. u detmnlned 
based upon tlJe agreement bet-.-een the 
aoani:ltbeCTA. 
(li) Peefonnonoe of Major lnvatee Pools: 
Bui~ 4.ZS(cX•J 

'Ille rovlNd rules also requu. 
dlsclosure or past perlormanc:e or 
iDV,1!1ee pools constituting "mlijor 
investee pooh," ihbe offered pool does 
not meet ibe standard q(Rule 4.25(b). 
As diseu.&aed above," ,Bule 4.t0(d){5) 
defines "lmtor investee pool" u an 
investee pool allocated or intended to bt 
allocated" at least ten r.rcent or the net 
ass.et "·alue oh pool.•' A commenter 
noted that I.he lenn .. investee pool•" ~-as 
DOt defined in lhe former Nies or in the 
proposed revisions. AJ no1ed abo\~.:• 
the Commission has adopted a 
delinltion of "investee pool." set fonh 
in Rule 4.10(d}(4), as "an)· pool in 
which another pool or ac:count 
participates or invests. e.g .. u a limited 
partner thereof.·· 
(iii] CTAs ond lm-rstee Pools Tha! A~ 
Nol "'Mojor":Propoud Rul~• 4.25(o}(S} 
ond ,.,stcXJKiiiJ 

The Commillicn had proposed m 
Rule 4.25(c){3)(lli) to require that the 
CPO or an offered pool that does no1 
utidy lhe criteria of Rule t.25(b) 
lnd.Jc:ate ADJ •·ad,'lt'H performance" {or, 
aJtemativc1y, provide I complete past 
performance capsule) with res~ lo 
those CTAI cd Investee pools allocated 
at least ten but less than twtnty-&ve 
-· of lhe pool·•- (IDlUal 
•~ and pmnlums 1n the case or 
CTN). Under pt0poHd Rule 4.25(•XB), 
•advenei,er{om1&Dce"wouldhan 
b>cluded, (IJ AAy llll!ual nta ol nt11111 
thctwuati.astmabWM!rldbuls 
- .... lhao lhe Dloety:day ,.,.._ 
lU1l nte OD Deoabet 11 of 1he Mme 
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,-,.or(li)dlelerminadonofapool • Jnvuteepooh.Aladopted..thelltriMd po,tioa oltbepool's--..u.allol'the -
pursuant 101 Jou tenninaUOD •• rulesomlt the pro~ tequlrement to- poot•1 usets. orneD a muJUple oft.be 
provislo... Advene perfonntnoe would Indicate tdvel'ff ,;edonnance for Cl'As ... pool', uNts, IDS)" eft'ectlvtly be -
la1ve been indicated by living tbe )'Nt and Investee pooJs wftb 11Joc::atiom ot at a!loctted to er.As or invatet pools 
of occumnc:e, lhe nte olntwn, the laut tu pace11,t, but lea chm twenty wbfc:h are not '"Jnljor"' and about whom 
identity of thta>O 01 Cf A responsible, fiw percent."° Becau,e this ,.rpe of perronnance dat.11 and ocher mlonnauon 
ad chat penoii's rtlaticmship to tbe l.ndividual perfotm&Dct di.lclolun, 11: may not gen.eralJy be pret,mled. 
GIJered pool." The Commiu.im:i ,ought "1?g eliminated lo, aoa-major CT.As Nonethefea, such adman and investee 
commct v.itb respect to the proposed and ia,-eltee pools. the Cominfufoohu pookcoJJe,;:tfnly 1111y detenninelbe 
de&JUon ofadvme perfonnum, and de1enntn.d to reduce the percantqe succas or failure o!tbe pooL le also 
ID putiatlu, u to WHlber ay .UocatJon ltcdard for majorCJ'M cd nflects lbe fact that qu.whathie 
adaJUonal bend&mvb would be fDvat .. poob from twmty-.&w to lea. .Uocauoa figures. alone may Dot be 
appropriate for Identifying 'What put percent. Al discuued mon fully below. a=i:.uate to identify the extent of a 
pafonn.tnoe was su.Uiciently --.dVUM" • zwntlve fWnlll&ZY descnptioc is adYisor'• or Jnvestee pool's 
towunotdltdooulo. aqulrwdlorCl"iu1Dd1D-pools poctupontheofJ.,..,pool.For 

Numerous conunenten stron1ly with ln1et allocadou. example,• CI'A wftb • au pvcmt 
c:rfCid&ed both lbe advent pedoaDIDCt (l•J Pad ,,,..,OJ'JnanCle' of CTN and alJoeeUcm may have such an •l!"'fl:,•e 
Q&nderizoUOD ud lb•-or In ~~; -- ···•- tnd!oa -1111· thet tbc ""-oll:s • 
,equlring specific disc:losuni of W!dH .--• """" AaTNol l4a}C1lr:- tra~inl nsuJts on 1be OYnll Mum c-f 
pafonnance below• aelected rilk-he 4-ZSlcX5J the pool may be .,.,_,er tbu 11:ie ~Cl 
nee. In PIJ'llcular. eeveraJ comJDGaten As DCOd above. 11w Ommlnt.-:mlau ola taad.fDI ad\itot lcitb an aqulvalt-nt 
objected ta tbe adjective Nadvcne" a adopted• almplifita approac:b co tbe or larger aDoc:au~ who follows a Jess 
vnNCPU•'iJv pejontJve. S.wnl tlisda&ure o!ptst performance under aggressive tnding stntep. Und<!'!' Rule 
commenldl

0

crilidied theT,nnurBill which capsule prrfmmance dm: would 4.25(c)(5J,Q>Os wUI bcU1etc-dn1se 
br:licbmul: as a11 inappropriate Sl&Ddard be ~ulred for CTAI and &lvestee pools individualized •r.proac.:ha to con,~ing 
lot a mant,ed futures Jnvestment. and •ith tR pert:all or greeter alloc:aUcms the b(11orical vo atiJity and other • 
aome c:ommenten proposed altermUw and..., ~tennediate category of er.As ~ dwacterisUcs of the pl:St 
1rigering eveiats, sud:i as I Joslng year, and investee fui:ids would exist for perlon:a,&ftCt of non-major CfAs and 
or a specified moalhly or quatterJy whieb .. adverse performance" would be Investee pools. . . 
dn~-n. Commmtm usmed that cliseJ011ble. Tht C-ornmlsslim (v) UpdotJni Post Pe,formo'nce 
00s would genenlly opt lot mc:luding ~. laOOA-ner, lhal any simple Information for Certain Penons: 
~e ~II ptrformanc-e capsult nther than quantitative standard aucb u Che ten Propond RWes 4.32(o](4)and 4.31/c} 
highlight negative resu1u and, thus, that ptrce:Dt &IIOC1tion standard can provjde 1

0
, CPOs•' 

Pffformanct pnsentatiom would not lD OD.ly • CODva.ient point o! nfflence to J' 

fae1 ht streamlined b)· use of the advene assure• minim urn le'!e] of perfonnuce Tbe Commission proposed IO add a 
perlonnuice C61:1cept. Several dbc:IOS\lte, but 1h11 pools may be new paragraph (aJ(4) 1o·Rule 4.22. _ 
commenim IIUISffled' 1 sbnplilJed. -, structured, or tbe:ir aueu traded In sucb which woufd haw required the pmodic 
two-tier aJJoc:ation standard for er A ind • manna-, th.al UH of the~ percent Account Statement chit I ao mu11 
tnveitee pool petfonnu~ disdosure. aJJoc■tion stanCard will aot tie suffident delh•er to pool panJdpants_to Jnduc!e 
~ith fuJJ discJoswe for those abo\-e I to Jcfot:ilfy at.i _J.totenliaJJy n:le\ut past the nt:nes of aJJ of the pooJ, CT.-\s and 
spedtied percenlage (betwttn ten and pedonnanc:e dl\l. ~tJy, to investH funds (lncludfng lD\'fflee 
t¥.-enty-fil'f ~I) &Dd no suppkmmt the nqulred ~ce pools), together with the petcfflllf(' of 
l»Of'ormance dJsclosun for those wllb data for ma}or Ct'As and fnftltee pools. pool aHts uc:b ii allocated, rqudleu 
laser aUoc:aticms. the Commlulon ts requiring m Rule of the amount of pool assets so 

The Comm!ssfon ISTffS ,,.ith the ◄.ZS(c)(SJ •~description oltbe alloaited.u Rule 4.22(a){f) would also 
ptoposlt.lOJl 1ha1 material CTA or performance hJst~ of non-ma Jg: C?'As hive ,equ.lred that the Account 
iDll'fltee pool performance should be and Jawestee pools. includfns monthly Stetemet iDdude put perlonnance 
fulh· d.isilosec1, ud JI believes that fffum puameten. I_. .. llighest and difCJOSUN lrith respect 10 acb Dnl" 
mufuple llandards can be~- lowest m~thJr ntes of mum, m•lor CJ'A or maJpr inwstee pool for 
A~h· the CozmaJssfon ii historical voJelllity Information. an wbom ~ perlmmance data wu mot 
edoptina 1 ~er dlsdosun IWldud explaoeUOD of Ibo"-of'"- !>ffl'IOlllly p,ov!ded ID tbc DildOIUff 
for1111 oll_,..,-1~Cfiumd 111-.. uud III lbe tnc!Jotof ouc!, Cl"Aor bocwn .. 1.1.e.. Cflu ud-
pool,.nther1l,u, Ibo~ IDvatee pool,J u ldllllllc:IUonof fw>d, pny!Olllly lllocetod ha tbu 11D 
.......i,Nlbtbllltbe~ IDymet..W_..._the -oftbe~l~filtwlDIIJIDlor 
ll<leae. U.derlbudopted rtucwd, ?::f:•:r.J!'.'ii!ied~~ ~,,.1y. . Ibo ......., 
~ dladonn.u. capsule tn!!mg ed.i.or. 1111,!111- pools. bdasl of--' ailld!lld llllp,o,..... 

det&, Is Nq1llred wllb 11w ~-,_ -UJ" • OIi &er,orma,o, mmeU= ID 
~toC?'Aaandlavesteepoohwflh t-r!rmdledOIW'tofDm-lDI= . ~• --~~_!!~ lllaceU0011Daceuoftbede,Jp,tod d _,__ .. __ _ 
-m•rl<..1.L,"lllajor"CJ'A&lllld ,u.., 111-..poolsnllecu fact -tmrmtetldedll>et,._ 

• the! the~ olJiool-111171,e llllt_ts.,. _llll)y ftn■ndel 
""""'""',.. ___ ...,_ _..i..,..,maltlpleCl"Asad -oulljeatonditllldolloald 

di .......... ....,kWJ...WUI.... aYNtNAmda.lUCll.thaial!NmU&l -::c:--~ , • 
...,..IDlll4larlloaet-,,.,..,_,... s::c,wldi "'-• ..._., ... ,.,.*...._00._, 
~.::::;::,.~~a!o-=."r.~' ~:a~~~f~~=-Oift -.J~:-:i:-w.-.:=■:.....:.. 
auaacr>.tratlo&·pdtldp1laofm,fo,CfA,~ 6rpnrtel-..lf0Nind!~_l"!0:")6ccsel• ---~1t1Nscwdil!IIICIN_., 
Mpnm"D'tdlq'-'alary,udlbe trad1ac ~ .,.... l,ytbl o«-fpool'1CJIO,D7tradJas 5---..of-dlsaisooJDO• .. 
of•lor"bn-nteepoob\betbtdiaopriorll'Mlll& frindpllefdMC:,O•IIIJ~pdDtlpe]alct. e1•poo1•aa.mJ,-.&Ddo1bawlse 
~- .. tr.dlnj:1n1n2prlsnt.obittaa1 cr11d • 11...n.rly. • 
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DOI include pedotmmce lzlformttlcm. 
Still others argued that AccouD1 

1ita1emuts should not be uNd tovpdtte 
ot amend Di5cll'l$ute Documents. Other 
mmmenten aitic::lzed the~ 
to identify all CT As and investee pools. 
¥omit wider proposed Rules ,.2, (e)(3} 
cd (e)(,) only those allocated 11m 
percent or znore of pool asetl would bt 
requittd to be idctined in tbe 
Disclosure Doamai.L 

Tbe Commiuion notes th.It the 
. proposed IPJ)Clion o!the data to be 

Ulcfuded in Account Statements was 
designed wg,ly lo nspo,,,e to '!0""""' 
expraHd by C'Os u to how to 
efficlentJ)· updale Disclosure Documents 
to in,.;lude nni.· CTAs and in response to 
c:lalms tbt.t disclosure of the sames DI 
1n,,estee funds wu lffs onerous and 
more appropriate iD communJc:atiODS 
•ilh u.lsling poo1 participants 1han in 
Disdosutt Oocwnuts. F.111"1.her,sucb 
CTA and L-,,-e'1ee pool informal.Ion 
"-"OU1d not be required to be ce:rtified by 
the poo!"s accour:1an,,. Thus. u 
propo.ed, the rule •·ould have provided 
a c:on"enlent mechWsm forpoviding a 
complete, CWl'tDt picture otibe poot•, 
CT As ar.d in,-utee pools. 

1cm -d!Dg-· .. oleliood lo 
MW Rule 4.1D(h) as &11y penon, oc.ber 
tlw, the pool·• 0'9, wjth lnlthm!tyto.· 
allocate f>()0l uset,toCTAs or investee 
pools." kw, U51ell2J N<l\l!J'n tndlog 
manager performance in aGdidon to 
O'O per{omianCle H lhe pooJ bu a 
tndicg maDlger.111 auc:b c:ua, Iba: • 
trading manager b. m dec:t. • . 
a-u.pervuoryCTA ud the performance 
of such manager is dearly material.~ 
di,,.,,.<ed ,upm. th, noquiJomallt bu 
been c:banged from an IIHana1.a one. J.e .. 
D"O or tnding manager•• Jl81{ormance. 
to include~ of"both cm tJie 
liu!s that even wbere a tnding man1ger 
hu beeti appointed, BeMr&lly the CPO 
will continue to a:urd• ulUmate 
o:mtrol ewer. the poo1·1 operaUom. 
How1ver, in cues wbe.re ll:ae tndiD.a 
manager bu beaa given complete 
authority over the pool's t.nding and tbe 
performance or cbe tndint. manager 
Goes not differ materially from that of 
tbe pool operator, Rule 4.2S(c:)(2) 
prmides that perlomwi.ce d,ta for the 
pool operator may be omlu.d. 

:. Required Put Pezf'ormcce Disclosure 
1n CT A Di5Closwe Documents: Rule . ... 

Proposed Rule 4.J4{a){l) wol.lld ba:n 
nq,uired CT As to c:ont.Iaue to pttt,e?t 
past perfannance-ohbe otrued tnding 
program in tbe full muJU-c:olumnu 
format required b)• former Rule 
4.Jl(a)(3). Most commenters ~ly 
w-ged that CI'Asbe pmnltted to use tbe 
De"-· ca~le format. Some argued tbat U 
the offered tnding program•, 
performance must be presented in the 
mulli~lwnn format. the er A will be 
forced to produce a separate Disclosune 
Docwtlent for eac:b p~ be offen or 
to tnclude all put perlormance in the 
mulli~lwnnar format. One commenter 
suggested J>em!fttlng use of the capsule 
lonnat for i.be CI'A •• offered 111.ding 
program but requiring monthly ntf>; ;.r 
ntum. 

'fl>o Cammi-bud,._ to 
.,.odily propo,od ltule U<(o) to prmde 

Nonetheless. since the commuters 
appurec! to find \he proposed 
tr:OC.i~iu.tior.s or Rule 4.22 burdcsome 
nther lhan helpful. the Commiulon bas 
de1ermined not to amend Rule 4.22. 
Jnstead, I.he u.isting updating • 
requirements for Discfosure Doc:wnezlls 
•·JU tontinue to apply. except as noted 
below with respect to the periodic 
update ttqUirement. \\'htn I pool 
acq-aires a new major CTA or m•F 
lnyestee pool, il ,uc:b event Js or 
material sJgn.ilicanc:e, 'the CPO will be 
required to notify poo) panjdpants and 
to pro,ide th~ re)e,·ant lnfonnaticm 
Including perlom1ance ncords, as 
required by Rl.lle 4.26(c},'* within 
t\\"ent~e alendu days after tbe ao 
k."lows o: sh:,1.:l::! Cow o!thlt 
occum.Dc,e.. /tA WU tbe cast UDder thti 
former Nia, c:orrec:ticm of Disc:losww 
Doc:u.mmi. may bl accomplished by 
••Y or an ameDded Disclosure 
Doc:wnen'9 Acc:ounl Statement. 1 .Ucbr • M sbf Cornchdw ·.-.1 la di& P: J=c 
ooth,llitel01.,.1Jocum<m1,arother .,.__..,_..., ......... ....,......, 
~-n11 __ .,,. • NJ.ct ............ ~ .. - DI elC'rAl ad 
aulW - ...... ~ .. ~poal....uwDlbt 

WIIIIIIW•IMw ~ 1-aoi (Tl) TlodJ.,/.1.,,.,.,.,llu/tUS{tJJ} __ M_,.:;_.,. 
n.e mised rules tah Into ICCOWll •...uris •--liiNdN lllllJme11M 

•- 1.t-1.. ,._A,.1.... ---~l,JC'rN..W .. dil~..S arrmgements,... w~, _..'"" -.-t• 111...._,oo111a"'9didie,-J._..__. .. 
aulhoritytoa1n.dmgm&DIIU~aeloct liptctlMll-..,...._.._...._,h!eoe 
CTA1or-poo1&·1owbldatho _..._...,. •=,1-crAou<-
poot•aUMUwlllbealloclted.N1bl -,-t..00...._,lllyw .. dla& ..... • 

. CD01i.o.aJymflw6'-~.rcrM_. 
• • • • ............. llmtll .......... ... 

•W.UC(c).Gticwt«Wowat ...... ., .......... ., ... 7 ,.., ... ...... 
$cdoaVU.-.lcddienq..,_...k __,._,._kt6.iditftdlat.....-Ma 
-4ilcpoalJ)IKJolwlDoeamm111tftlltda Cl'Abtbt~.._,poal._,.,... 
~~ll!id..lloc: t 1Wu•pnMDI .....-..... aq.: .. pwb n'IIIII : 
p,mou.tly..,i:,ud)llbmebleUUbl, ..-DJ,.s,.dilMd!&ioalldilf.tllNCPCi. 
.. £. .• ., .. aa.hus1cX2i. Mnausi.nw, 

th.It tbe past perform.ui.c:e ohbe Cf A •s 
oll....S tndlng p,og,am bo P"'<ol•d in 
capsule format.• nae capsule will . 
include the.names oftbe CTA.m:id the • - -
tnding ~• tbe dates on l'hlcb tbe 
CTA helm tradingclientacc.ow,,ts and 
on wbic"b aa:aunls were &rst traded 

• pursuant to the tnd.inJ program, the 
a umber of accoUDta traded pumi.ant to 
the trading program, &11d the totaJ assets 
under m&Dagement bytbe CTA and total 
•tels traded pwwant to the trading 
Jlf08J:!JD· The worst m011thly and peak. 
to valley draw-downs experienced by 
the tndlng p,og,am on .i.o nqulnd. 
Llke the ofrued pool's pedomw:ice 11'.I a 
CPO DisclosW"t Docun:ient. the capsule 
lot • CT A's ollered ~ ls required 
to include mcmOily ntes olreturu. The 
offered trading program's monthly rate1 
olretum may bepruented ellherin a 
1able or lD a bu grapb m chart. (Rule 
4.'5(a)(2) (II) and (ill)). '!be of!ued 
proa,wn •, capsule mu.st also !Delude the 
a umber of ea:ounts dosed with positive 
net ~ormance dur1ng.the znost recent 
five calmulu ~ ancJ"year-to-date, u 
well u the number of aCCOUDt.s dosed 
wilh negative 11,et performance during 
lhe same period. (Rule 4.35(al{l)(vili)J. 
CT.As will be required to provide 
prospeelive and u:isti.ng c:lient.s. upon 
request. with the offer,d trading 
program', performance in the multi
colw:nn formal previously required. 
(Rule 4.!S(a}(2)1iv)J. 

Tbe Commission belkves that with 
the specified additional requimnent5 
for tbe offered trading pros:rar.,., this 
rnodificat1on oftbe proposal "ill tesul1 
in simplified er A Disclosure 
Doc:ument.s. while providing 
prospective clients v.ith material 
iDfonnatJon nguding trading program 
...i.ullty. • 
J. Time Period lot Which Required Pest 
Performsnce Disclosures Must Be Made: 
Rules 4.2.5(a)(5) ror 0'0I end 4.35(11{5) 
fotCl'A&" 

l'n>,-d Rule, US(al{7) .. d 
4.14(e)(4} would have extended tbe time 
period fot which pedonnance mustbe 
dlselorod from= to fi" yun 
(or the Illa of the or -~ 11 laa 
tbon five ,..,.1. ..,,od lo tho 
,,,,_ R,)aua, Ila, Comm!"'"" 
bali-.... iliatnqulrm&,..- to 

•Wkli ~ .CT.Ali cakudal __ ., .... 
• 1!ie bldl ~.d bJ' ~ 1,-tS.• 
~.,,.. ..... --.lachi'-.. ,, 
...,.bdiitfuU~au!..i&MC alrfr .. ...,,,...... __ .. 
~=-=-M.:....,i.:T~lc ..... . -.. ..... ,_ ................ .. 
M"NQIJO--U. •• 
• •F-blN UI (1)(41 ad CaXII .,tl'OI • 
ad UttiakJ) lorCfAI s-llJ' ,.in,«,... 
........ ..--,d,..,~,.... 
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be discbed fm, period 1oqer11w, nus. u propoeod IUld a■ ■doptad, tba 
thJ.o,..... will m■b lhe Um■spu, ...,. rule< ..,ploy ID ■ppn,■ ch dlllaJ,ed 
coveied b, perfotmeCl' dllClosures 1D reaI1zt the ba:le!ts ofndudng the • 

- . more unifOffll aDd will better portray the •o!wne ofperlormmoe d1t1 0111ted by 
evoluUcm of pe:rl'ormuce °"' dme. th, use of camposUa whll,. mtnlmlrlnc. 
including positiw aqd negative ~~~-dmgput. . ... • DuctuatJom iD Ntums.N Two ,--
ommeaten Sl.tpported tbs :,.opc.wl .. aoDucloaln Doc:wnen!i -
five-yeutfmtfnme, llotfng that ff alt 
ng;st,a,,um■7U1e tba c■psul■ fono■t. Propo■edltultt.251■Xl)-.Jdli■., 
Jovll(on will be prmdad wltb lDllc1al nquliod tb■t ~ porform■-o■ d■u for 
lnlmm■ticm 1ritbout locnulog lhe tbe ol!nd pciol md for pooh ■lmllar to 
,olumeolpetlorm■-c■ dioc:loiuro. One tbeollaad j,ool be ■apant2dl■clooed, 
........... 11ow ..... claimed tb■t .. I pool•by,pool buls. (R 
ma,&g p■rform■-flom - to 4.251■X3llil~ Paolsol ■ dllr_,.,,. 
fi .. ,..,. would worl q■Jnot . flam Iba o!Jaad pool could be 
JlrpmJlntng and NdudD& 1be ri1mne prwnted U1 com~t.a with Dther-
ol dlsc:losurt ■-dwould D« lllh■Dc■ j,ookoltbtMme clau, pnmdod tbat 
investor 1111dentandlng. tudi pnMDtatlcm wan not Jaldudmg. 

~CommlukmUadopUDgRules -dmlbtmume,,Snwhk.hthecmnposite 
•.251•)(7) 111d •.lfl•X•J II peopmed wu dewlop■d wu dlecloead. IIDd" tbat 
(procRule •.lfl■JI•) W lioa, ,._ lhe Q>O WII ■bJt 10 Ju&llll' tba fDCluslOD 

DWI> Rule ,.ss1,xs). '---~ AA =~~.~IQ~~~ Rulo 
Dated in 1he ~g Ret.ue. Wider 41.25(■Jl>XIU) lilied• non-exduslw aet the new summuy format lot 
perfonnuce disclosure, perfarmuce of fi,re spec:Uicdus djstiftctimu • 
presaitlitJons .,. sub&tanU&Uy requiring separate ntber than composite 

condensed and nndtJple lables In the =:~1acr.;:E!t':!:!: 
new aummuy format e&11 be iDcJuded • auuos:i or tddJU composite 
on I o!Dgler.ge• Cc,meoveotly, -J-., ~ d"d e .. ,_ 
•doptiono 1fh-e-)'Ul'disclosmeperiod atesw--. -• 1;1,.1 a.-
sbould nDI entail any slgnJficmt 4.2$(a)(3K(v) would hive reQUlrecl that 
Increase in the volume of~ . m1tuW differences among the pooh lot 
d --•--·---Th ~-• •-" which pu1 perform■-oe II p!W$0D10d i~ e """'"""tsioa uaanes must be disdoled. • 
that the bea,611 ofthls addiumu.1. Numerous c:ommeatawenncelved 
disclosure oatwe(gb any miDor rauhing on proposed Rule t.25(a)(J), eeveraJ or :z~ .. the q~tlty ol data. which urged tbe •dopUon of three 

ategorin for compos:Stt performance 
4. Composite Ptdonnance y.-uenmion: guaranteed pools, non• 
Presentations: Rules 4.25(1)(3) and l•J(,t) guuantffd muhf .. dvilor pools aad 
lot°°' aad Jtule 4.35(1)(3) for Cf As• non-auaranteed sl.ngle..dvisor pools.•1 

As noted in the PropDS!ng R.eluse, lhe Several COIIUDIDters UMJ'led that the 
CommJnion bu c:arefully considered distinction between pubUc and 
th •---fi dd d a'-- privatelyofteredpoollanbe 

e - ts an Isa V1Dtages UMt may eUmlnated by pro 1a:;u1 adjultments for 
tcave lrom the UH of composites.•• cost diflerencei Ozie commenter 

nawied tb■t IIDce Ylnllllly ■D pools 
Uled111eruttndmg-

o:,mpc'!lte preM:DtatlCIDI might be 
precluded altogether under tbe 
pn:,~ Nie.~ commen1en -·~ 
c:cmteaded that acme oltbe listed pc,oJ 
a.tegories Wa'I too broadly worded. 
StlU other c:omma,,ten aiUdzed use or 
lhe coeotpl olapedfiad pool cluses lor 
.-ord......._wiwpools 
mey be combined ID • dogie composite 
.,, tbe putlc:uler-pn,posed by 
the Dm!mlnlon. ~1 lltlter a 
... on1·-•-•1111Ddan! for 
detennlnfng "'hetl:iet dUTem'lces amona 
JM)l?ls nquln eepuate composites or 
ltadlllfon ID o ll!Dgle ~ of ■D 
pools opereted by Ibo ,.d 
otruehliad ■lmllarlyto lhe ollnd pool. 
Some cammaters coatended that even 
POOk ■lmllartoth1 ollered~ should 
l,e 1Dc:1uded In one com ••· fmlead cf 
eepuately prnented... commenter 
~d that QJOs not be under an 
obligll!OD to be p'""""d ID Jusllly tbe 
lnduslon or pools ta-. composite but. 
nth.er, that the ao-be pmnJtted to 
_exercise nascmable discreUOD ID tbis 
matter •• 

'The Commlss!oo lpldlicolly 
~ed comment u IO the costs and 
beodts ol o geom! nqulmneot ol 
aepuat• nth.er than comyasite 
)m'SetltaUons of pool performance ta 
Jjeu of a qualifiel3 approach cftbe 
uture proposed. Commenten stated 
that pater use or composite 
presentations should be p,ermlued, e.g .. 
compc,dte praentadon of'per!onD1Dce 
for POOh of the .amt" dw: u tbe offered 
poo1 or inclusion of aJI of I ao•s prior 
pools In one composite. 

Rule 4.U(a){J)bas been adopted as • 
proposed with. cei,aln modHicaUons. 
~ools with mttaially different ntes or 
return llllly Dot be tncluded in th, NIM 
composite, ngudlen ol clou. (Rule 
•.2St1JIJ)(ilXBJ~ ,i,. Om!mtuloo 
believes lhat ~• pnenlltlcm of 
the pe,form■-c. o1 oilier pool, oltbe 
u.me dus u the offered pool provides 
llHfuJ lnformttfon to 1M •dertlnoe 
ouch pooh should prmde tbt moot 
compar,h)e perfoni,UIOl-teolmd 
MO ihu■ ntolDadthlnoqulremaL 
However, the O:cnmllllaa 1111 . 
olmplffle,I the altorll for cletermlnllig 

wha:::Z=1!£'" lie lAcladod"' • compoclte ca ~ Tb, 0,mmJNS= 
MO todoletetwoolthe 

~=;;,-r-:~~~.,.:i. ..._..md -.- ' 
ndmjp,op~ oatho.,.....lhol 

. . . 
• -0.. 1 ia. qa1,d"dlll ~--vdr :if . ....... -...... ,...~-- ' t~-·~~'==•~==~ -': 
6Jt~1N-~111•..,.., .. 
'"'9wef.clMl-~1,y .. Wfna4ed •• 
4lldo.ul'I,~ •• • 
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they may be di!licub to &pply ud thus that difrer from the offered pool. the edopted. Rule ,.uta)(C) permits 
may preclude the me of = iD Comml•faD DOt• that wblle • program~:= =i:1= lmleu 

·" d -• to adopl ami.--ws coodmMl YO!um!Dom - i.i:uch a 11 -· 
-----IDOS1 or &<l CUN,CD ...w mll:;;i into digest.Ible Ullill, OYerly JD!s)ea • . In addition. eccow:r.ts With 

Ru.le C.25(1)(3} eaentiall)' as inclusive com ites tend 10 flatten materially clifierant nta of Nti.un iuy 
proposed." Two pool, that UM different -..,..,_.,..,.. l~., .... _ .... ,.d thus may Dot be included in~• ame compoil_ to, 
trading p~s or different degrees or ,...., ....... ...,_ fluct-u- •'-- CPO u.st dilC\W all matmal 
•·v•~•e could therefore be Ulcluded in obsaft vari.tdons !:i rates ofretuni at1.d and - m , __ , 
~ -~ -'·tillty •-••• poo'·. e-struiu differenoes ammia aa::amits ~uded in &be aame COIDposfte. provJded that -.u,ia .... __ ~ ...,,. .......,1te 
1n11erill differences amcmg the pools are therefore mlll1 UN cce U1 c::omtNCtlDg • cam.,- • 
disclosed Gd provided that sucb pools' com.pos:ites., and material differences b. CTA Duclorote Document, 
rates of ntum an llOf matar:Wly between l:Dd IIDODg pook ~ Proposed Jtu)t' 4.14(a)(S) would bave 
diffen:Dl • tbe distinctlom HI forth in I pr,maed that tbe performcce of 

1bf Cnmmltdim Is reta!mDg two of 4..25(a){S)(lll)J IN mdinarl1y indications '.a:ounts tnded pursuant to the same 
tM·remalnlng pool categorla specified. aa&Wt campodte presea\ation • ., trading proFIIZI could be prncted in 
ID~ Rule ,.u(aJ(I), Le .. pools Al tbi- Commlaltm DOl-4 ill tbt tlae IIUDf comPoSlte, mlw to do so 
privately offered pumaant to the Proposing ReleaH, there IDIJ' be would be misleading, provided that the 
kurities Ael Mand public oBerlnp: iml&DCN tn wb.lc:b eve camposllN or • C'I'A desaibes bow ihe composite 
and ~pal•proteciod and DOD· . pools of the 11111e c1au may be performance IDfmmatJon wu 
~dpal•procected pools. With respect mlslNding, such u wbm dlfferac:a a.lculated. UDder proposed Rule 
to the proposed cliff"emitJatJon between between or among the tndJ.ng results or ,.H(a)(S), -cradina program"' would 
mulU«lrisor pools as defined in Rule the~ are so pt that• composite have been defined u • in4lng stn.tegy 
4.tD(d)(2l uid non-multJ-&dvisor pools. would materially distort &heir l"NWUcl ... dtttenntJated from other ending 
tbe c:ammtnlon b adopting a men 11:te express restric:t.lon aglliDrl in usion. stratealfl: by commodity trading 
flexible appro,,cb pursuant lo wbJcb o£poob wltb materially different nta saethodology, degree or risk or clegret-of 
multi .. d,isor pools "'ill be presumed to ohetwu in lhe same composite • leverage. Commenten stated that 
have rates ol retum that are materially addrtsses tbis CODCUD to some extct, -u-ading program"' was tlre.ady defined 
diffem:it from tho• olDon-muJti- but other types or d.iflen.Dcn, •.g.. In existing Rule ,.tD(g)" and argued 
ad,isor pools and thU5 may Dot be • din'UGl volltllity levels, muld be that the Onnmlulon's proposal would 
included in the same composite, absent material. Tbe pN)'iso in Ruk - have conDieted with the existing rule. 
dear evideDce to the cootraiy. Tbe t.2.5(a)(3J(il) that results may be ID 1dopting Rule t.J.1(1)(5), 
Commission believes that this quaU!ied presented iD composite form~- nDwnbered as Jlule ,U5{a)(3), 1he 
approach is wuranted because multi- such Ptf:SCJllltion would be misleadin.g" Commission bas revised the text to 
acMsor pools will tend to bl\'e different is intended to ensure that composites eliminate the proposed defimtJon of 
lee strudW"H and risk/ft'ward pronles are carefully rniewed to proted against tndin.g ~ es I trading stntegy 
tban noD-mulli•dvisot ~. yet, in any material ~istortion that may result d.lfJerenti1ted from other, sucb strategies 
pan due to the de!initional complexity from use of \his fonnaL • by tndiDg methodology, degree: or risk 
ef the multi-advisor pool concept. this To present capsule perlormmce or or degree of levenge. Instead, Jlule 
may not bevve ln al1 cues. pools ln • composite, the ao must 4.J$(aJ(3). like the parallel provision for 

As adopted. Rule t.25(a)(3) ret&iJls the name 111 pools included in the CJ>O OisclosUtt Documents, pro,ides 
p:oposed requirements reevding compMi1e. set fon.h tbe cluses olthue that unless such a presentation would 
separate and composite perfonnuce pools (whitb, as discussed 1bove, be mJsluding. put performance or 
presentations for the ao·, other pools. would be the same Jot .. cb pool in the ac:counts m•)' be presen.ted ID• 
first. pools of tbe same c1us as tbe composite), including at a minimum composlle rorm on a program--by-
offered.pool must be pre5ented and, u applicable, tbe clusa specified program bull and that 1ccount1 that 
separately, follo"ing the offered pool', in Rule t.25(aK3J(Ui) and tpedfy the differ materially with respect to ntes or 
performance. Seco:,(!., performance of date OD which eacb pool commenced • mum may Dot be presented in the same 
a11y remlining pools must be preseDted tnding. For composite c::epaule c:ompoi,lle.1n determining wbJcb 
less promioellll)', and may be pmented pmonnance p\lJ"POHS, the 1ggregate accounts may be included 1D a single 
in compos,ita. Third. DDly ~ ~ capital sub&aipticms are tbe lotll compodte, tbe facton set for1h iD tbt: 
belonging lo the sa.me c:1us. and tbat do ,ubtaiptJom for all pook ID tbe ~ rule. tradina, methodology. 
110l diaer materially from ucb other ID. composite, tb• dra~ &guns an degree of du ud depff of lnen.ge, are 
tbeiJ' ntes of return, may be included iD tbe worst experianoad by cy one of tbe ones tblt should be taken lllto 
lhe....., composite. Flnally, -em! pooh l:>clutfed lo Ibo _pod .. ud lh• eotU!derallon. I.lb Rule US(aX•l lot 
dlff.,..ces amm,g pooll lcrwlild> nte oll'tlllnllllht wqbtadavwap 0'CJs. RuloU5(al(S) lorCl'Almolllm 
IICloimaoce II -pre,c!Ml lllUlt be n1eolmuro faraDpoollblcludecl. • promotlmnowll '""1bein-led 

W 'Jl,eComml..Sooftllenles Propooad Rule •.zsCaX•)wouldhan ID _pool .. form "mll,.oucb 
lhat lhe calegorie, spec:lliad ID auk nqtdiod 1h11 Ibo put~ of -tatloo would be mlsloadlog," 
,US(l)(S)(W) 1r1 nlustn.Uff ud DOI IIOCOUDtl 'be pm1led ill capsule Jom.at ·Fmthtt CfAI art cautlODld that Giber 
aclus!n. ... ,,...,..."1-Fopmbu!L'AI mat..W ___ ,. 

la doc:ldloi DOI to pmolt ...-,.I . IU)' mu.a~ b, lbe-
cmapot!tiJm& eflbe O'O't citber poola ~=:;r,· ·.~t't .. ~ mmpocttersJeed!3" ~~- --· 

•ni.tat.rbltUMl,J(SXUl)t.~!_~ -=--':"~~Fw~li'I--- -n.---......~•---• .. ~ 
... r16tlllm"lluadrlll.poa!"• r.--· •H ., · ~MIii .. ~ MNla.s.ciac..-.t.ilW•-..,.~ 
,._._,-t"laJ.vhUl(d)nJullMi:kait' .,._c.::.:=• ... 11,-111 ~•-'k:li11CrA1(1J"._.,i1Mat'9 
M.ttsoall-.Jd4b1Nr,-l"ialaJ:' ::.wiltTA_..,_,,....,adtllr• • , r rrnUtr....,_..,._..,Cl)pw.la fl 
4.N(dXIJ. _. fd•tl_.....,...,....AJN.twelllp, '•dlal'I dJt, ...,......_-.,_. a 
.,_,-.4e1),l .. ltciltfdNM • :::..,...'llllti ..... CfAa-,ecWne-, .,._.csc,..._ .... -_,_.,. -

lnciilntlnD .. ,DM'.\fO,,PUIM•.IN lll&rse(..... ..nncclNf" . 
UtM~ 
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compodte ~ttuom or ~J 
per1......,., Ill• draw-doMI liiWoo In 
~ com~ta J.i.11 er A Dildolw. 
l)oc:uments are tbe WOffl experimo,d by 
uy one of the accounts lncfuded iD tbe 
mmposit.e. 

c. Substantiatm, Cornptw~ -Jwlm 4.25(a)(7} and 4.J5(a)(G_} fllqUlN. 
that l9CICd'& be matntamed 
,ubsu,DU.tiD11he perl'orm&DCI data Nt 
forth in CPO and C'TA Dildosw. 
Docwnenis.~ve}y,ud 
docum,.U., Iii• m,dmylq 
aJculatlom. UI accordance wilh Rule 
t.!1. Natwtlly, this i'equlraneat also 
•pplies with respect to composfle 
~tad0111. A'hhouah not qec:lfied in 
Jtule 4.25{a)(3}Ui), as_•dC?fled, • (l)0 
mmi. be prepu-ed to lust1fy lhe tnduslon 
of a ~ve.n pool's past pmomw,.ce 
resuluJnammposhe. 
1. Ordero!Requhed Perf'onnance 
Disclosuns: Rules 4.2S(a)(2). (a)(3}(f) 
and f•X3)Ui) for CfOs and 4.35(11)(1J and 
(a)(2) rotCJ'Af;IDG 

thon Ille o&rocl pool mUSI ,-Ide 
....,udud,-,'to-dlll,.._ol ~-
"'""'-"'Slmllorly, lotCl'Al;.J'.jupowd 
.Rul., t.U(1)(l) 1Dd (1)(2) wo d hove 
nquired that the pcfonnmce of tbe 
ud.,.d tncllog propm be dispJ1yed 
£m and the pufmmmca ol .U o&har 
_....111 .. lhat ,..... .. uuo. -n, Cmnmlfdnn ludoptillgtbe 

18qwnc!order~-
tfcm edlnp~ 

=.25(1)( J, (1)(3)(1) IDd (o)(3)(U) for 
ao, 1Dd Iii prupooed Rules t.U(a)(1l 
.. d (a)(2) to, CT/u. Reg!-.,. 
nmloded that clloclosuie al • 
per{onnmct tn!ormation AOl nqulred 
by C«nmlufoa Nles, ledenl a- a:tate 
lawsor,...Jatlom,•U-nau)ataey 
qency rura or .... ofnc,a.Unlted 
Stat.1 jwisdidJcma fs subfect IO the 
rw .. oc supplemental W"onnadon. /.e .. 
it may not &a sitd•dfD& IIDd ft llniA 
follow tbe entire pnsentatJoa of 
~red perfon:nance information 
(ucepl '"' p,uprlewy. hypull,etlcll. 
extraded, FO form,, ,o. or clmulaud 
trod!na l'OSW15- ... placad at Iha .,.4 
ohhe I)i:.;!;sure DocwDcnt). 101 • 

•· R,qulred Pmun,w,ce Lega,m 
o. L,g,nd• IWat!ng ., Lock of 1'ladina 
Ex~ri~nct: Ruin 4..15{c) /orCPOs end 
4.35/b}fotCTAsl• 
. 11,e proposed Nies would have 
continued lo requin the induslOll of 
pmcribed legend, In ,pec:lfic 
cireum11ances, alertlng pros.pectfve pool 
p&rucipmts and distrf:tionary KCOUnt 
clients to the lick or performance 
his10:,· on the part of spedfjed persons. 
Iii Iha <Ue o/pool llioclosure 
Documents, lhe proposed nales would 
blw reqlllled !egeoc!, willl respec:1 IO 
the absence orperfonnuice history. 
where applicaliJe, on 1ht put ohbe 
poaL Ill• CPO (or tndllig ,..._) and 
its trading prlndJ>l:ls, major CJ"Aa 1nd 
m,Jur In..,. .. puo)L ID CTA 
llocwn••"• ,.,c1, Jegmm would be 
raqw,ecl. u appllcable. .. the pct or Ille 

Proposed Rule 4.2S{a)(2) for 00 
Disclosure Docwnents would have 
required IJ;i,: the performance or the 
offered pool be JdentJfied as such, 
presented Hparately. and includad 
before any other performance 
JnJo:ma!ion.101 Thus, Jr p:resen.taUon or 
past performance fn addition tot.hat of 
tbe offered pool was required because 
tbe o!fend_pool did n01 ba,-e the 
requisite tbrff.yeu operating history 
1n1d~! J:~J<.; l!~l.1he offered pool's 
-perlonnance musl be preserited 
tepanlely &o:r.. and prior to,anysuch 
Dlher required performance data.102 
tmder proposee Rule 4.2S(al(3), 
performance d11a for pools a! the ame 
class u lhe o!fered pool -•ould be 
prese:ited on a poof-by-pool, aon
c:c:npos!te bati,.1!1e: die p¢ormulce 
history of thP offettd poo[ The 
pafomwice histories of pools or• 
different class from the offered pool 
wouJd be pmented afta,md HSI -Aa~ .... .._usc,JQJ-,C.Jl•J 
prom1n .. ~yllw,,llleperlonuoco ....,..,......,.,_,......, __ 
iKordsofpoolsoftheNJMclusutbe ..... 11111J .. l&ICWtlt11t ... ~r a r, 
olla>dpool.Proposedllule _..,_,.......,,.c.,._,...._ 
U${1)(1l(l)(ll)IJ)Odlled lhat Nqulrod =i!~~-=:-.. '\:,"'=-
perf'Onnu"lCl diac:Josure fotpook Dlhm' • byilll,-ricllwtlfClllpl IC t1f 

• -,,1 ult!~ • 
-Tbtc:o-ltaloa'tdladol-fUII~ •a.i.U4(1')ilr0'01a:adU4lelforCl'Aa 

41d9ltlt~HdrwdatDrdlt.t~ ... ~°"''tr:rral~--· 
,,.,.._. dWb-. • • ~-ldij ta S--VJ. 

•~WtUS(IXJJ.._,.WM,._,. .,_..._ut'9)(4J-,CIXSJ•OO. 
.rr..c!poct11111.r,.,.. .. alaledia__..., -,un,1eaJ,.,Cl'N..._,inldda......_ 
"9m,_ ,---,lt,a.-RuUlfUJXIJ~• 

•Md-=-4._,aac.mbJ,...W..M _,__lt.t:6tC l::doe~ll,c;I as 
•dNo&ndpool ... bcWv TC11cf--- '110.puM ,_..,,.,...,..;oolaadfll__, .................... _ .... ___ __., ... 00 ..... _ .. ·. 
ft11. offi.u..i,-.. oomrtbu1td "1~ • M ..rui. .. 0-0 _,.,_ ,.-IDC:lpiill ...,__,. 
-.fflillttd-tdiluOO.tr.dlflC-cer.crAa• ,rSar-,...,__.w.cor,.&.1th.lSSSl.lSN1 
-, of llwlt princ!Pfh. CIQfy dM orru.d pool·• put b • - GDl'afl1- it.e-loll of tbl ,._,. • 
pai'onnance 1nu.r1 Dt di&doMd. ~ • 

Cl'A ud l111n41Da priocfpals.Jn Ille 
JDWIIII of 11!-pl.L&aiUODe,,nd . 

.,...dabllttJ:,'thi Omm1u1on propo.ea 
.-..,uaJ nvlsloau ol tb, lip,ic!, 
_,tied bylll• r....., NI.., l'Oerally 
to shorten chem and to llwpic their 
focu,. upon tbe matten most pet\iDc1 to 
fl:l.ftltm'S.'- . 

11,e CommfafOD ,-fvod-....J 
u,mmeatJ favoriD& tbe~ 
short~ of the NqUlred Tbe • 
revlledJeinmmp.._.i 
4.2S(cl IDd 4.>t(b) _,. belzi.R oduptod as 
~ (with lwla 4.U(b)bao& 
ftllumbered u Rule 4.3S(b)) to pruvld• 
..d hlghllght lmpo,w,11o1cnoau .. In 
• more ccmche and cam.pfthemfble 
IDUIDet,se• P'nsoibed legends In pool 
Disclosun Doc:um:enta: appl.)· cm,Jr "•here 
Iha olJe,od pool d- DUI - Iha 
tndlDg hlst"'7 clllerfa ol lwla 
4.U(b).10• n. presaibed legends have 
~shon ... dl,ye~. 
lntruductmy Jantuas,,.sullllg ihat 
disclosure of the referenced mronnation 
is required by the Oinm!sslcm. This 
focuses ,ueauon UP!ffi Ille primary 
point Co~ conveyed. e.g., the fact tha1 
.tbe CJIO and Jts principals Mw 11.ot 
pre,iously operated any commodity 
pools. Thus. the legeod relatin& to the 
lack ortrading biscorv_ of a pooY DOW 
nad,~ .. ,,ns POOL flAs NOT 
COMMENCED TRADING ANDD0£S 
NOT HA VE ANY PERFOR.\L-\.":CE 
HISTORY."' (Rule 4.25(c)(t)(li)).UO 
Similarly, the legend relaUngLOtht lad 
of experience of the ao Of trad.i?g 
manager and ft, tradin@ prindpak nov.· 
reads: .. NEJTHER THIS POOL 
OPERATOR (TRADING MANAGER. II 
applicable) NOR M"Y OF ITS TJV.DlNC 
PRlNcPALS HAS PREVJOUSLY 
OP£RA'IED ANY OTliER POOLS OR 

· TRADmANYOrnERACCOUl'ITS." 
Owl< t.25(c)l2)(il)). Slmilor legends an 
nq_ulred, "'here appJica!>le, "-iih raped 
to IDl}or CI'As and tnvwee pools. 

-11na,u1,au.1. 

.::~5t!-:.r::~,..'::J!.'1!::::;. Ul(cJ 
~ WNlll1,r-lbiHllltflld__,llll -~ ..... --.... -..fdaclp&ls-a•1itlad.w. 
·-no-crfterle. ......... ai.:-1l)ntpool .. ....,......,IIJ...,,_. .......... 

_ ... IJJ,_.._..__t,,_I 
,-lod.• a.a MYaU,-li ... ,.__ oflht poot. 
.... -..Ollltribu-..d 11)-,..... _m:i...., wt&b ..._ ... _ (II _ ... 

CJ'A•_,_,._.~ W 
·-n.. ....... 
Ullol(--=~~ • 

,.,,.CIDMMOlffl',__ 
CDOIISSIOffJIIQUDIES A CDOfODITY ,am. 
Cl'D.A'lt'a ,o DtSO.OSETO nos,si;nw 
JIOC1.PMnaPl&Hfl 1HEACTUAL 
PDl'OKMANalmXIIIDOFtHEPOCLKa 
MDCKTHEOPD.,,:roa IS l0U011HG 
PAkTl:D'AHT'S. 'l'0U IHOUlD NOn1KATTICIS 
POOLIIAS NOTIEGUN'IMDINC AND D0£S 
HOT HAVE A.HY PDl1'0RMAHCI KISIOl.Y. 
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(Jtules c.%5{c)(3)(UJ and (c)(4)(U), 
,upoctJYO!yi n.. roriled Nies 
s!mllu~• ffl!WJ" .-CT A Dm:I...,. 
Docw:nen110 disclose, U applicable, the 
Lick of experience orthe CTA and tu 
prllldpals. If the CTA bas no prior 
aperlence, the following legend ii to be 
Included: 1HIS 'J'RADING AlJVlSOR 
PREVIOUSLY HAS NOT DIRECIED 
ANY ACCOU>ITS. • (Rule ,.ss(b)(1jl• 
n,, lollowiog legend Is to be u,ed « 
trtding principals: -NONE OF THE 
TRADING PJUNC!PALS OF 1111S 
TIWllNG A!MSOR HAS 
PREVIOUSLYDIRECll:DANY 
AaX)UNTS." (Ru!, ,.ss(b)(2)). U 
Deitber the CJ'A not any of'its princlPW 
1w prior trading experience, ntber 1A&D 
c!ispl1Y1ng two separate cautionary.: 
legends CODceming the CTA and the 
CfA'I prlnd~s, the foUov.ing sinde 
tentence is to be Included: ""NEJ'lliER 
nllS TRADING ADVISOR NOR ITS 
TRADING PRINCIPALS HAV£ 
PRE'\'JOUSLYDJREC1ll)ANY 
ACX:OU:,.'TS." (Ru!, ,.ss(b)(3)). 

infotmtticm., ~ ltwet 4.ZS(a)(J0) ectablimlDa • slngle, ,milorm IWldud. 
for D'0s cd C.H(a)(7) for CI'AI would Omsoqucrtly, th• 0:mrnl,siCZD bas 
l,n, ffl!'l!..d 1h11 '"> pad perfomw>co • ...-!Nd tbe ..,. ol th, propo,od 1,gend 
W'annaUon, whether nqu1nd or to ccmform 11 to the lui&uage or NF h 
YOhmtlJi.Jy pro:rided, be preceded by Compliance Rule 2-29, thal 11, -Put 
the statemct that ""PAST •· performance ts DOI. necuuJily 
PERFORMANC!: 1S NOT PREDICTIVE iDdk.ative of future ruulu ... ,,. 
Of 1U11JR.E PERFCJRMANC%," Howavct the Cmnmiasl011 may revisit 
protnine.ntly display.a.•n 1bus, Ua this i,.su; in 1he context oftu further 
~strmt preHDls both required ed COD&iderad.011 or put peno~ and 
tn1::=1cfn)n~~J'f'..:!"~t. ruk dilC:losure issues. 'rbe C-mnmission 
the specified dbclahMf' must precede believes that pooh are l1ke1y to be sold 
•cb nc:h perfam,anc:e prwntatlcm. bued on put performance claims and 

0De mmm1a1.ter IIJODgly c,pPQNd the therefore,• lormett.ed disc:lowft 
proposal u a .. ~entWly mfs1eading" nquinment assures consistency and 
departure from the Ian~ or NF A • ndJtabiUty. Tbe C'Dmmllsloo rema.J.ns 
Complianca Rule 2-Z9, wbk.h ~blu convinced that past performance ls DOl 
ftreruce to past trading profits .ti.bout senerally pndictlve or funae ntes of 
meoticmlng that put results .. are not ntum. • 
nec:essuily indicatlw of future bles 
rcsulu.""' Other c:ommenten stated, '· Summary T• 
almUuly, that "'Dot DtCl:IIUUy o. htfonno~ Disdosu~ llequl1'ments 
indicative" is more acc:unte and 
balanced thUI .. 11ot ~c:Llve." n.followingtable summarizes the 

Althou~ the Commission does not put perfonnanc:e requirements set fonh 
agree that I.he pro~ legend was m Rules 4.25 ed 4.SS. • • 

I,. UBend$ llelatin& to Predidiw Volue either potentially mtsluding or less 
cf Past Perfarmonce: Rules 4.ZS(aX9)fot accunte than NFA's existing 
CPOs and 4.JS(aXB)forCTAs: 111 per!ormuace disclaimer, It bu . 

To 1ndicatt tht general lad or detennined lo re,ise the proposed text 
predicth•e value of pa11 performance orthls legend iD lhe interest or 

SUMw.RY OF REoulRED PERFORMANCE lltSCU>SUREs-cPO DISCLOSURE llocuMel<Ts 

ec...., 
Offered pool$, will'1 3 years 

his!Of)' & 75% OI' m:,re of 
assets fr~ n:,~r'i•:ates 
of CPO. 1rao,ng mgr .. 
CTAsOl'pM:ipab.. 

Offered pools f'lat do not 
n,ee1 hff-7Uf history 
and auel c:onll'Wion ..,_..,_ 

R-

--Perk>rmarice of offered poet lor M most ,ec:ett caJencilr yurs and yea,-10-Qate mo, (or If sh0t1e1, 1or ite 
'of pool);~ rnordNy rates of ,.ir.,n rRORa, peterucl in btr graph or 1lble .. Rules •.2Stt>l: 4.2Sla){S); 
•.2scaJC21. 

-Performance of offered pool tor Ille of pool tnl. with rnonNJ RORa in llb&e or bar c:hlrt. PrHcrbed statement ii 
DOOi' has no operating ~-~ •.2$(c)(1); •.25(•)(21, 

~erform.ance o1 CPO-i and tradinQ rN.nai:,en orwr p::ds ard account& tor ha M:$: NCtfl( ctlendat rea11 and 
YTD, .,;in amual RORI, Perfol'malloe tor poob Of the Uffll dus u 1hl okted pool tnul1 be prnemed more 
pominentl)' than that ol other pools. Ault &25(c)(2)(i). • 

-a CPO OI' tracklg manager hU lesl l'lal'I twee-.,._, tis10fy In trading pools di '75% DUlsicle contrb.ltions. ;,et· 
tormanct al' CPO'I hding ~l&. -«t\ aMUal RORI. ~ atatemtn! I no prior ~ hstory of 
CP0Na6ng nwn,.oer OI' lr■dinQ p it,c:ipall,. Ru6es •.25(e}(21{i); •.2S(c}(2)(i). 

--P~ d majOt CU,1 and ~ pc,o5. Pmc,bed 1WemetC I no prior Hslory. R1iN1 4.2S(c)(3). 
4.25(C)('4) • 

......,.l'T&tMldNair£ioftofnorwrwp'CfMatd'or ....... pooll'pul~~h.___,..~ 
IU'l1egiu. and eq,erienoe. fUt U5(C)(S). . 

~ed perfomwl'IOI II to be giw.t'I b 11ml NOlft ... ..,... ,._.. ...S YTD tor. I at\ol'let, tor lie of at> 
COf,ll'IQ, Ault •.35(•)(5). . ' • 
~ of~bllrcpogrwn~-WllllrrortN:t ..... of,et.,m peNl-,klbW c,aph 0t 
~. CTA. nlll 111N perlomWa avalable kl IIUli-ooluilm lormlt ol torma!' 1W1 4.21~(5) ~ ~ 
RIM ,U5(a)(2). • - • 

................ cl-----CTA _,.br _ clCTA'a- - ""'annuol 
IIOlb.-•- • 

-Ptt1onnanOt of aoco,lllhdlcfpn&arC10tlftll ~ flt'OIPllt..,. Iii p....-, 11'..p►.:;.Ar 111"-:1 N-
-· .... US(,X,~ ' • 

----IIIOptor--,clCTAo,_ ... __ US(b). • 

•11111-- Ceemlteloe"I ror-Crl • nltl .. 
•c=w.uryll!C)cea&w111N,.eilt ... 
,.,,__ ..,.,.n,. bltUSI\J,prds. a . - ......... _.. ... ,__., 
allll111l1td•~ pcrf-.-Nluha. ... 
NFACamplloolbkW~XS),..,,_NplP 
mllll'IDtbltlaPfOPOl'ldblllUSWl,Mliud 
U41;)(7l, 
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b. Semple- Capsule- htformance hsutllatiMtS 

Tbe followiq, an examples of "'capsule" ,ertonn,oc» r-,,ntatfilll UAdc Jwl• 4.25 and ...S.S. • -. ·-
CA1'S\JLE PalfOAMANCE-LEStlNDER1ltllE l.:25~ or'THE OfftREii P0oL 

p(YZ Partners, LP. Is a povalely Offered, sirl;!Hdvlsor pool h:t cbet no1 hsve • ~• taatin. Past perlcnnanee Is lho,,lm tor ht ftl0S1 ,e.. 
cent live calen::ta1 years al'ld yea,-tc,,,,da,te {mcll'1hly ,ates Of ,.unto, lhe ffl0SI r.:.enl calendar..., and yur-bdate). For pulpOffs of t'll$ 
ue"l)lt. fl is a5s~ It'll! ltlirty pett,eril d lhe assets were p,oyicled by X, lhe CPO, llncf ttla1 h performa,-:e of other P00ls- ope,-1ec: t,y 
)( iii ;"lerefore rtQl.lired 11:l be ,:::reed. Of lhe o&hel poota op,arated ~ X. Pool A, whal ii of V. same Class as. the otfe1ed pool is pre
Nl'llecl ftrsl (al'ICI' separately). 8, C 9f'ld Dare d ~ dasses t,an WIIS Of .. ~ pool, encl slnoe Pools 8 aflCf C ~ to 1he 
urne c:uu, b pettonnanoe OI' 8 ~ C ii p,11Hnled' kl• w1; •'-J 

. 
Perc:ierlaQe,_of"11.ffl(~~•~~buls) 

...... ., .. ...., 
"'"" ..,, ... , ..... ..., 
~r 
0cu>be, 
Ncwatra-r -· vu, 

=~: XYZ P~ LP. 
1,.. Cl Poot...,.,.,, -
lnces:,liOn Of Tradinp· ~ 1, 1989 
.e;ale.SubscrCJlions: $1;673.000 
o,.;,.,. Ne: Aase! Value: S1.t25.000 
WOrst W.:inm!y Peiuiuge O,aw40wn. .. 7-121'16~% 
Worst Peak-to-Valley Or•~ I 10 M2.l30.52% 
-0.-aw-down"" MWII 1oues expariitnoadb)'h poolom a~ period. 

..... .... ........ 
1.12 2AO 
..... .... .... (020) .... 1.16 - , ... - 1W - .... - 1.12 - ...... - ..... - 1.57 - .... .• .., ..... 

-1003 .... , .. 1 
. .... .... .... 

CUOJ . ... (O ... J .... a.12 1.15 
1.22 .... u, 

(3.62) t.75 121 ,.., (16.17) 0.51 
1.15 (8.17) G.11 .... (7-"3) (0.U) 
0.11 Ut 0 ... 
2.10 .... 023 
0.10 •. ., ,.,, 
0.12$ u, 0.12 
1.48 (0$0) uo 

. CAPsuu: l'ERFORl,WIC£ OF OTHER P0CU OPERATED av THE OFFERED POo<.'S CPO 

...... - ~--of-.m ... """" ~ GIi a~_,,..,,. blail) . T,._ --- --- --.._. .... 
~ ... ~~rt -=- ... ~°!" 

.,_ ·- ... CS• ·- , ... "" .... ,.., . ... ... ·- -..... , 
O,..,p:,ot1.....,_,t:lr-X.dl-

....,...Clu.&hff\Oll...i -• • - .,, ... ~1-"I (IU1'W 11.17 u IA , .. u - -1 °""" SIOOll, ~...,.,. X. 

..,,.ctaa.-..,poo1: 
O;C ... ... , t,101 20.701 ~- ~- u u •• .. ~ 12.1 -· ,_. ~·-• ... "'' .. . ... ~U1I ... -11" .... ... --- u ..., ,.. 
~ "'~tJ/poal 
~ ""'':C-:• t=...'::r' 

... , 
0 ... 

(0.82) 
0 ... .... 
0.to 
1.12 
1.01 
0.13 
0.19 
1.01 
1.19 ,., .. 

12.11 

·--
.., 

a.,1 

(ff ..... 

-worsldtaG>,«lU..,d .. p:IOllhutld-lt.w J 7 --.l'lllwaOl'CMp:11111 ............. wbillld-.d ........... ____, ............. _.._.,,_,_....._ ..... ,,,_. 

~ Sompl,lla,a.antG,op/r<fJ.l«db/r_.,_ . 

Tlie follow!Dg lo an OXllllplt o/ llHIGllii, - ol - for O .... ,... poriod ,......., i,. Ibo - of O bar - -.. • • - .. .. . 
....,.OOCII~ • 

• 
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XY2 P.nntrs, LP. hst ~onnance • . -----------'-----'----'------
.. .... . .... , ... 

-::.. ·:· ~ ... 
.... ··-········ ·--•-•.-·• .. . . .. . . .. . 

••• 
~ ....... -·-· ...... ··-· ...... ··--· ...... ··--· ....... ·-· .. . • 

NJ.MG COOi m..e,.c 

C Non•RtqWltd Ptrfa.'Tnatlct 
Disclosures 
1. VolWltary and Supplemental 
Performance DiKloswe,: Rules 4.tt(v) 
forCJ>Osand .fi.3t{n) (01 CI"As'" 

Proposed Rules c.2-tM and 4.33(n] 
would bl\-e required Wt information 
(incl.cdint performance tnfonnatioo) 
other than lbat required by Commlssioo 
rules. tbe antH'.raud provilioos of the 
Act,n• or fed ml or state securities laws 
and ~&elations Nappur following the•· 
rela1ed required disclosures." ln 
additloo, the proposed naJes provided 
chat such information could not be 
misleading in content or-presentation 
1101 Snc:onsistent v,;ith required . 
disclosw-es. The purpose or these nales 
was to en sun that the principal rocvs of 
the Di.closun DoC\lment would remain 
upon the required lnfonnatioJl because 
of its gen~rally high degree or 
JUterialit,·. 

As emphasiud in tbe Proposing 
Jeleue, volwnuy perform11101: 

•u)ula ◄.J,l•J..-! '-M(a]NpllM, ,.....
ef-1/,i:pp1r.nnit&llv wpplied ~ 
~ oflla.K

0

111MI 10~ 
~bllli--.dblllowetPlfll!SPliCol 
s.dtoaYLTbtc..mu..lO!l-.'--au,c,o. .. 
lllla.didaot~addrwdl-fh 111.r 
.o!aswy pmonatDCt d~ 
-s- Stdio.,ablN 4o-,d,e.Act,, US.C. 

lbud'-UHO.klioA,beldltt,apro!llbtu 
tnd Ill c:.MC:t:0.. -.-Ith the IDIIJl!lc,lay.-CNCI 
,ti Ille of uy CIOIIIIIZIOdalJ' lof Jtrcin MU_,,, 
Stclloa40-'lbeAd~OOI.Cl'M ... 
dimsaodl1td ~ 1roca-ploilaf aJ 
drrict.~• anlliu todisnllllapool 
~ proqacdff pool~ •dillll 
iiDdhmt111•1UIIIDU1JnMIClloD..~• 
•-or~ wt.ic:ti opc11,1aa1 a hud • 
lhctk •Pom ,a putklJIIZd • cUa\. ID edd.l\loL 
ade:MCtloa,aoUJal'lbtt,aO'Ot,CfMaaddltlr 
.-cial.d ,--.,. pNClded ha! ..---=s 
• =iplyini d:i&'let)· haw kn spon.ond. 
IIKO::..-:w:'ld.d m ~ 11)- lbt Umlled S\AloM• 
liyaziy .. mcy•~lli-r. 

-disclosures can readily be constructed follcr,dng tbt related required 
to c:rute misle.ading effects b)·, for di5Closures). One commenter suggtsted 
example, focusing 1ttenticm upon tbal placemeDt of non-required 
positivt pcrl'onnanc:e whi1e omitting information adjacent to the required 
aegalive results. tr the performance of information to which It Nlates may be 
two pools (other than the of'lered pool} dearer to tberuder. 
operated by a CPO were voluntarily One commcter W"Bed 1bat aOs and 
pro\ided, it could be misleading to CT As be ~ltted to present 
show the favorable performance of Pool pufonunce ditdosuie beyond the 
1 but not the negative performance of required live-year ~od. pro\·ided 
Pool 2 or to show the performance or material changes 11'8 disclosed, while 
POQl 1 in ctpsule ronn,t and that of anotber commenter urged that a0s and 
Pool 2 UI full format. It could also be CTM be requited to present either fi"e 
mlsleading to show lhe performance or ye.an' performance or the full trading 
• pool UI capsule format for year one history of the pool or trading program. 
and iJl full format for year two or to In order to prevent .. cht:11)' pickin1-·· 
show the pool's pcrfonn■nc:e for 1991 As adopted, Rules-t.24M and .fi.!.;!?:i) 
and not 19Q2. Cleatl)•, cue m.ust be pJ'0\1de significantly more guidance 
takec to 11sure tbat supplanentally regarding tber,lace:nent ar 
pro\'ided performmcc ·diselosures are supplement■! y provided tnformaUon. 
cot presented irl a manner that crates Rules 4..2t(yJ and c.H(n), u ad~•d. 
the potential to mislud.111 -' d ·•- r d Comm en ten ct.lmed that in view of ~so expao we c:ategot)' O req 

iruonnJticm to include iDformaUOD 
tbe requimntnt to disclose all material required by "any applictble laws or 
lnformaticm,111 lb. deiennlnatlcm that non-United States jurlsdlcUons. "'In 
iolormatlcm b not ~uired by -.idl b •-•-• d 
Commlsdot. nales, the AD. or Dlher laws au Uon. •pplica le nuc,. .. an state 
11eecssui1y LD.volva a d•term!nltlon requirements arc Do lonpr nstricttd lO 

NCWiUa laws and ~tlou. 'tbe tb■t the IDformaUon Is Dot material ud comments ncelved and t1M 
&hat dedgnatml tt u .._.olwitary"' Cmnm.tsslon•• ac:Uon wllh ~ to the 
nlnfon:oo that att-oo. A DWDW 1pplicatlOD of p,cpooocl ltulol U<(v) 
.r_.. ............... lh, dlllieulty ol .. a US(D) ID INpplemeotally pmldod 
dettmln1Dg Sn mey cues what 11 ___ ..,_·~ fn!os-atloa. ... 
IDl'ormatlon llroc,ul>od 1ot,, dildos,d -,---
• .. d wbat 11m...iyodmal>le.11Dd dilaisMcl b,lowlD Sec:tloD VL Wllh 
b,11..ocl tha~ID-, c'Elosupp1'me11tal put 
snmdatlng shit DOD-requiN:d omunce;- laownc, l&e Comml11h1.Q 
IDfonnaUOD lollow roqimocl dJ,el_,.. that n,qvlmignd, data lo 
.,.]da,11, cm,/udon. Fwther,...., • lollownqwed poll~ 
_,..,.,.,, IDcorrootly raad propo,ocl dlt<:lo<uri llapproprlllo.. · 
ltulol U<(•l 111d US(D) 10 nquiN tl,e Om!mlm ... will )IOlllllt . 
plldo&oll D0IHlqlllnd ID!mmaUon ot pmen..Uon oladdiUODil put 
Ibo ..a ol lho dOCUIDct (ID,tud ol ' per!on,,IIDCO ID!ormaUOD ~ lho . 

• ioqulrocl a .. ca1 .. a..,.... ad,....... 
'"" n ISSSl.lUlt. clatt. ~ that IDJ sum 
••For-au• .ut(bland u1w.-Wlbffed suppfementaJ lnfonnaUcm k calCWlt-4 

• blel u•M..d u..to). iD compllmoa wttb I.be nquirementa or 

I 
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Rwet t.25 or C.S5, u ~_ppUcable. and Is 
... ,.,11ed followiog 1111 .....i,.d 
perionn .... c1;,c1.....,_ S.cb 
adcUUcm&! perl'ormmce mtorm.Uon 
111ust D01 be mJsluding. For example,lf 
ed'dJUolW ptrfonnuioe lnf0rm1Uon 
beyond tbe iequJred five years is 
Jftf'.d1ed but ibe entire history of the 
~ or~ fl Dot cowred. tbe -
edd;dooal pedonouce NSUlu shown 
must be repnsenlltive of tbe lfflllu that 
would haw been lhown tf tbe eat!N 
laist017wmopraa,ted. Thus. "di"')' 
p'=lf.{ olperfonoanc. da,. to 
Ju I positive pufor:mc01 II a 
1111,J..dina practice precluded ander 
existiDI antlhud ~duds. Generally, 
lodusloa olwJWll,riJy PIVYlded •• 
paf'onD&DCedall shoulcfbt made OD a 
mu11 .... ua1bulsU..tmululn 
tnduslon of all slmflar datL1H the 
O>mmbclt\D a!to notes that 1M practice 
of advatillo& 1 pool by IOllllng the 

• excellent pus ptrfonnuiee J'eC01d of a 
ptn.icular er .A to au.rad prospective 
ptrtidp&nll l!ld shortly thereafter 
rea!Jca!.ing pool assets 10 another CTA, 
a praaioe commonly refemd to as 
""baU-and...wltcb, .. is mlslaadin1 and 
tbat use o!perf'onnanoe data in ihl, 
manner would violate nJevan1 mUhud 
proddons. • 

AD,· J>tOPriettn' i,e,format1ce must be 
pmeiited in accotdance wltb Rule _ 
C.2S(a)(8) for Q>Os and Rule C.S5(a)(7) 
lor CT As. u discussed below. 
ff)~etJc:al, extncled, simullted ad 
pto fotma U:o pufonnance information 
ls also now required by Rules c.cM and 
c.M{n) to be pttstnled separatelr after 
aU other iDfonnalion.121 

2. Propriet~Tnding Results: Rules 
US(al(e) for a>os and US(aJC,)lor 
CTAstu 

l',apos,d Rule, 4.lS(al(O) and 
•.J<l•X•l would hive permitted ao. 
and CJ'As, rnpecc.ive)y. co disclose 
f10priewylr>diognsulu uodu 

38167 
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.. ..w.,d lllhenmt In prooriotuy • 
tndiDg results. tbe c.ommfulori lie1kves 
tbl1 If such d1t1 Ut pennJtted to be 
mduded ID the DisclOlun IJoam.ait. 
11,cy ohould bo plaeed al\u all requ1ffd 
mformation iD order to mlnfmltt the 
likelil>ood that ........ u1 .. will bo 
-=corded und\.e wugbL 

ne Commission zioted In th• 
Pn::,pod:DJ Release lbat staD' have 
pmlou,Jy ad,i,,d ,.,._t, that any 
p,aprictaly ... dmg resul11 p ...... ,..i In 
a DiKlosure Ooc:ument must be~ 
labeled a, such and prn&Dted JD•· 
~ table.'• Staf!'hHt 111,o 
~ that ll lees cxpcmes. 
cnmmlssio'lS, zrwgin-to-.q,uity ratios.. er 
any other hem pm&fn!zl,g to tbe 
p,oprictaJy 1ndlng I• matu!ally 
diflermt fro111 that relevant to the pool 
ortnding pragnm offered to 
putldpants or dients the Ngistnnt 
must ""prO lonm .. such jtems to 
C01Tespond to lhose in the pool or 
propam being oflered.1H The 
Commission "ill continue to require 
registruU to make su.di pro-Jonna 
adju stmmts to proprielliy trading ........ 

With respecC to whether tbe intm:sts 
af the QIO, t.be CTA, their priadpals 
and other lfflice providen 'WOU Id be 
required to be agsttgated for putpos,es of 
applylng tbe fifl.y.peromt test. lhe 
Commission genenlly agrees 1hat lhe 
iDtcrHts of unaffiliated parties ueed cot 
be aggreg,ited. HOWfftt, ■ 00 would -
be considered to be a!filialed v.-!t.b the 
ao·, principal. alfiliates or wnil)' 
snembtrs. for example, 111d a Cf A \\ith 
lt5 ~cipa)s, afnliates 01 !&mily 
membm for this purpose. 

I. Pro F.o:ma. Hypothetical and 
E,nraeted Performance Resuhs ,,., 

bl the Proposing Release, \he 
Commi1Ston dilCUS.5-td tbt powatial for 
1Dappropri1te Utt of cert&m ~-pes of 
petfonnance data. tptdllctlly, 
~thetical, pro rorma and ex&n.c:ted 
ff111lu.UI Hri>othd.lc:al resulu are 
based cm hlDdstght and can be readll)· 
....rpuletad.P,oloma,-Jt,COD 

ftfiecl. 1be amt type of bJDdsSght -'It,.~ ~ UL NF A t:.ompluace 
eeledion u byp:,th.uc.l ruufu ad &re . ftule 2-2Q(c) do Dot apply to 
tbus also subject to abu,e, Stmiluly, • • "p?vmoUonll meteri•l• dinclt.d -
although utraded rNu1ts 11ft tabli o:clwlvely lO --~alllied eligible 
from 1,:1.uaJ results they ue subtect to putidpants" as delined in Camm.Inion 
manlp\llaticm. ~&h. for example, ---Jtwe 4.,1(1)(1)(11). However, R(!le 4..4.1 
empbuls upcm resu1ts of an bolatad requires that auch a statemct be 
porti(tD of an overall lradiQs strategy. provid•d wltboul regard \0 t1.z status of 
Uoder tbt propmed Nies, liJPO(hiikill, ihe on"eree and will thus nquin tbat 

_ pro form.a and atracCed r.ults would .ither the statement spedfied in Rule 
be wated lib other dbdOIQl"III • 4-41 or the statement spadfied in NF A 
•oluot,rily pnmd.d (propo,ecl Rwao • Complianoe Ruic WO[cl ll approved 
"'.24.(v) ud 4..33(n}l and would be by the Commission, be provided 
Rb)ed.tolheO:nnml•$1.0D'1...-.l wDenevarslmulaledorb~ 
nti&t.ud provlsiona &Dd audii trading ruults are ~Died. 
restrlc:Uon, u snay be imposed under Commen.ters ~etally agrted that 
tbe rules or a registered futwN hypothet.lcal. pro rorm,. extracted (and 
association.. F\u1hu, of caune, aul. limullted] niulu should DOt be 
...__.1 ~ui.restbat any preteat.1.Uon of • prohibited. but should be subied to 
almulated or bypotbetkal tradlq strict regula\01)' oven.i&ht and controls. 
J'hWts must be acc:ompanled by• Tbe Cornmlsst® was also urged to 
prescn"bed c:autimwy statmnent delegat.a to NFA and indllm)' pn.aps 

• clnaibing tbe limited value of' such an.y ru)c;p.u:!ng reprdin.g use of pro 
resu1ta.1n As dh=ned Infra. tbe 1orma. bypot!zetical ud simulated 
CommJ:sslcm 1s amendlng Rule c.c110 n:ruJts. 
p10'•ide th.al such present.1.tians must be Buec! upon its review of the 
accompanied either by the stalemetit Ml comment.s ncclved and ofNFA 
forlh thereirl or a statement provided b C.ompUance Rule 2-2.Q(c) ud tbe 
this purpose by • registered futures ac.c:ompan ying lnterpret.lve release. tbe 
assodaUon. Ctomrnission has determin.ed to ret&in 

1n some dtcumst&Dc:es, tbe the same general approach to pro fonna, 
CommJulcm requires ~\I to znake bYPQthetical and extnded results" u 
pro fonn~ adjustments _to disclosed Indicated in the Proposu:ig Rele.ue, 
infomw.ion, c4., lO adJust pedonnma- P'?!'dinl further review of tbi, uea. 
presentations to the same fee I\NCture Although 1uch results would no1 be 
u tha1 o! tbe pool or program be1ag precluded from incl\lS.IOD in tbe 
offered. Such pro ronna adjusunents are Disclosure Docwnent Rule 
1101 within the sco~ or the restrictions "'·2•lv)l2)(ill) req,wres° tbat 11.1ch resulu. 
er Rules •.2•M and t.s•ln.). At. noted ln If in.eluded, must appear u the last 
the P:o;>osln~ Release:, h'F A has recently di5Closure in lhe document follo\'\ing ali 
adop:e-d Compliance Rule 2-%9(c) ,.quired and 1100.nqu!nd disclosures. 
which. toge\het with an 1ccompanyin.g Further, such dilclosum would be 
tnterpreUve notkt.. requf:res lhiit req_uittd to be aa:ompmied by the 
promoti~J materials con~ autionll)' language olRule 4.41 cir or 
hypothetical results tnc:lude a NFA Com~ce Rule W9lc), U 
p~nently displayed~ approved the C.mrunJssion, with 
disclaimer, com~ actual re,~ to limlted usefulDeu of 
1-1=dormaace rtsUlts dlsp!,a~ at kut I.I bypotheUcal resu.11.S, where ■pplic:able. 
promin.ently u bn,otheucil raulu,and To avoid dupUcatlon. of cautimwy 
• dcsc::nptJ011 orthi --.tenaJ. . statune:a.ts II to the lurdtation1; or pro 
u,umptJon.1 llNd. and tbat • fozma, b}'POtheUcal and a:tnett:d 
statement be inade pla~ undue 1 nsula. 11:ie Cmnmlsslcm. Is adopWIJ an 
-pbasu oo tba.b~cal- '° omeoclmaot to Ruic •.<t ,o po,mlt UIC 

••~-... .J._..., • ..,,.,v.-, ofanNFAdtvJaSm~IDUeu.ofiba ,-..w-.: ----a- ~-., dJIJclalmerbl.lluleC-41. 
~•.,._.,.._ 5 ..., Ubothersuppleme;,laldlldasmea. 

...,.cw11...,._._,.._. iwui. • ...a dlsclownofprofonna.b)'pOlhedc:al 
,-r..r-.,-cor4.....w,...•• cdt:xtRctedlffllh,mutcomplywilb 
_....,....,......__,.. __ Ru1,,.2,t•llor0>0c"'dltola<.MIDI 
aotlttUlly"'"°l:llilCn4.dilMdl-,-" ._ __ ...a.. .J,_, 
.... ..,...,..,1,111tedlcirdil~I-,. -crAL~.-~GSU:Nr 
.,, ... 1a-,bt--...c11.w.r~- • ;;j;;;;;_;;;;... .. ,;.. ... - -=:..-:-.:-i..:~:e--=-... === ~.::;:; ::;.;.:::=.:-• 
...... ~Nt+tc"« flo II~. pobma ... nil:£161l1Wad,;ipl.~ • 
• _.. dill-, IICCllllllf •Ill~• a::ta1iN lld.u •UOW~a~j,oel ..w_ • • 
~e. ....... ..a. ........... ·- • • ..... ldiSWMl1111&c1~alloemlae( ..... , 

-HRIUII.UNO.ftl· ....... ;ilfch. - •,--aCl'Aa.WDIIWN,-,iifu.4.~JIIUI- '. 
liMlot____,_NFA'l~n• «&r-.1 ._w...._,.,..._. • .,.~.._• .' 
•~l.ut.WI...W,_.,...... .._,.__.., .. ....iwl•~nc± f 
~~tolelJloriM,.,,_., • ••~rmra••~ - • 

--
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must c:omply with applicable NFA 
restrictiom and they 1ft subject to lht 
antl&-aud pnMliozu ohbe Act aud 
Comm!sslon 1'\lles. - - • 

u adopted mes the mafor Cl'A _ll()O!I with ndemptloa pe:iods dUJcrent 
definition adopted UI ku1a t.10(J). _ lrom thote of the pool ofJ'crwd or witb 

..., 1a. ,.. ___ ,_ r.. . JDimmu.m ""lod:-ID" pro~ '"....ma :__ 
~c:'k~..-"-•-a ..._ - af!ed the abJUty of the top tiv pool y 

tJn1ike lbe fmmer rules. tba new • cir!~1tp!'!:~:npUOD laqlHISU \'L Noa-Performance Diadosa,-: 
Sectioa-lly-SecUon Allalysls 

rlisclosure framework '":11°~ and The Com.mission IOUgbt comment 
A. JnftOdudion a•~ apeci.6ca1Jy CODCllrDln& the propoeed treatment of 

As proposed ed as adopted. non- dJscJOIW'eS coa.,.rolocfJ:ivesl• pock. tnvesi:ee poolL In putialla,, 
puf'oman01 disclosure r.qulrements Al wtth pe:rf'onnance osure a,mmentm ~ invited IO tddress any 
... DOW.., forth "'RIii• <.24 lar 00. nquhultm1S, -~ sped.II public poUq,., dlldo,un, 
and 4I.Jf fotCl'As.111 diiclocme nqulrementJ nlatln,: to a:w,Jdentlom pracnted by tiered 

PftllmlllariJy. tM Om::tmm!on notes fDYeStee pools me abo befng tailored to fnvestment structures by means or 
lbat ft did not receive ey comm mu 00 tab Into &CCOWll the relative wbJcb a commodity pool CID, iD eff'ec:t. 
c::ertaill otJts propoted DOn•peri'ormanoa Jmport&Dee of du ID vest•~ IO the appropriate !he wfut of a NCOAd fund's 
disdosurt requirements: and u adoptiDa offered pool. u measured bT the amowit mmasement by 1nvestina all o, 1 
those require.menu u propotecl. of auell allocated or tntmcfed to be po:Uoa ot JU funds In the aec::acmd fund. 
Sped&calJy,these are theO'Cr allocated tot.be fnwst .. pooL Tbm. no No commenter qed!,callyaddreaed 
requhements found ID the followin& diSc:lOSWN would hlw been nquJred tlw islue. 1be Coau!!i1&ton also 
paragraphs of Ru~ 4-24: (u) (sped.fied for iuwstee ~ allOC11ed or lmeuded nquested comtDalt concemfug whether 
p,zfomw,ceJ; IPI (uansferablllty .. d lo be allocated leu dwi ten-• of .. y add!Uooal prolecllons Oilier dwi 
redemptfoo); (q) (Uabllity of pool tbe uHts of the offered pooL With d1sclosw-e of applicable ~ are 
putlcfpant,J; (rl (dlstribuUon of profits mpect lo Nda ID-• pool allocolod '°'Ppropnale r.. tight of the -i;.ye,1og" of 
and tualJon): (l) (ov.'Del'ShlpJD ~;iu 11 fNst ten t ofche auets of the Mllh■t typicalJvoccun 11 acb level 
fu) (reporting to p&rt.idpuits): and (w) oUered • the CPO would bl\ .. been of a fund o/ fwufl ittudw-e. No 
(material lllfOl'1naUon). For CJ'As. mi to disclose Ille iwn• ottbe commmits ,ped1ica)Jy nspooded to this 
cmres~ding requirements are found operator ad th•~tor"• nquest."° 
in tbe folloV.ing paragraphs of Rule fu"ndPals 111 and anyc:onfhcta of Tbe CommiuJoa has detennlned to ~ -
4.34: (h) (de1aipUcm ohnding te:esi cm lhe part oftbe ID.vatee leynon•perfonnance disdosures with 
program); (I) (fttS); (m) (specified poor:!pentor In rupect of the t!fned ftspect to I pooJ•, investee pools lo the 
performance dlldosu:a); ad (o) ~•itb to investee pools . Dew de!iniUon ofsnaforinwstee pool 
(material informatJOD). allocate!n!:'iy-five ~ or more- of adopted es Rule 4.J0(d)fS). Thus. for 
1.Disdosv.res Concemluga Pool's CT As the assets or the offered poot,u,&be p~esof Rules t.24 ICJ,(/Jad CtJ as 

As proposed. seven! pro!isJon,; of a,o wou)d ban beeJ1 requ1red to adopted, disclosure k r:equlred wfth . 
Rule 4.2-' "'ould have bi.sed the Je,·.,J of d.isc!ose the business background ct respect to 1Dvestee pools allocated ten 

• required nOD•perfonnanoe dJsdosures ma1erill litiption qa!mt, aud any ••c.nu111 pook led.ta alli,l llll..._.a:. a• 
"''il.b respect 10 a pool's Cf As (and their ownenhip in the offered pool OD 1be SINdfwd paiod lMJoni •lio.illc erndt=pc1oiu. 

, principals) on_sucb CT As' respte:th-e J,¥11 of the investee pool's o~lot and 8.:e11 .. d.enare •C.Ommiaicn rula nqulricf 
. perccnla£e allocations of the poo!'s lhe opcra1or'1 prindpall- (Rules 4.24 (f), V-Af u: or,poe,u11l1y lo:-m!t:np:icr!I olpool ffllfluu 
• aggr-ate Jnltlal futures m•-1n aud (/} and (l)l. In addJUon, the PJ'OPO$ed tie •!iorO.d In_., ib«1 tiDIL-,ffiffu to:· 

-• I odl -a- rulesnqulrlngdisclos .. -ol'theuseu,eof •--n1~.~-•fWll,tlli1yri&b 
ftNl!ffljUfflS orcomm l~_•optlon -~ UIO .... , ... .,_«.,k,4.JCla) .. •"'·' 

~ ~i;.m.in Se\•eral commenten pruceeds (Rule 4.24{h)), risk factors Jmponanu. .. -
recommended thil these dildosure (Rule 4.24(1)), feesand expenses (Ru.le .. Nn :ruu.tsMi. 
,equlremcnts (as well as the major CT.A 4.24(i}J, ana ndemptlon rutric:dom -A 11-t.ol--. .__. cJ,r-d 
1nd muhi-td\isot pool deflnJUons) be (RuJe 4.24(p)) woufd have nqulred da,t die pro,-d nvbl- f,u.cf IO~i.ly 
•- d 1h of••- pool infonnaUcm ,elath-e 10 lhe offend pool's Ndiws llN compU,nc1 p,oti1mq Ud "° timdl--se :lI:a e puoen1,1ge - 's GI-fluid&. Som, aa.as,d dl,1 ~ n,quW 
11se1s ted to ucb Cl'A. As inVH1melt&, Sndud!nUJ&JtJ!padou UI Wonrwilin .._ 111w fund, oa ollaulJ' lmls 
discussed above, the definition otznajor investee J:1:i As &ha C"osnmlHfon ,...._ dfffialk • tltipMM. b•= 
commodity tnding advisor, u adopted explain lD tht Pzopodng Releue, =:;_~':::., ~--:;--.... ,_.. 
In Rule 4,t0(J), DO Jonger Js base::r. these porillom IN •p~te because ..,....,_•lie~ .... c.UQl,J 
1h .. , ....... =· .............. ..._pools::. --... -=::-eperceD geo •·••·"·' • ent·1lbolhlhe~-•--•-•-1n - .. ,-~- .., " premiums but.instead, denlhe .. n5Uuau_ • .,., ··.--:·· -
CT'A'sallocatedportfonof&htpooJ"I. tDYellee~·•ownlnvt:SUnentaud . ...,.,.,111'1ftdtOICWldof•.-,-w.1tt 
funds 1Vlllable for futweo .. d oplkm Uquldl!l', Jlsbofdlh .. mto mtrlcll-r.. .~ :-..::-;:,k.:.:.~':! 
lrlnllctlODlpwsuanllOlgreemal ndem,...on • Vtltma:Dt - ............... ~... Dtc t 
bel-.th.pool'sD'Oarlladq ID-poo!;r-and-11117 .,.,,.,,,.. .... ,..,._...,_., 
mwger,ocbebtUoftbepool.andlhe ecaueatMc:hlntloremu!tl-tlt:r: ~•...._OK I rv.,....._ 
CTA. Whm-r•··•· • ••.u--....t atrudUrl;ad~IWlmealllDJAftltet 6-:tllJOd&c~IWptdlasla_.pcio1tt. 

•~ NUC,_ r-~ ~~-Jliiea111MdJD& .... dil0'0 
byoddlld....,.'!!'1ui-1SNIUdlnl . - .......,..,,_,..,.,._,-,.,,. .. 
•Pool'1CI'Astolllcc:atkmaba.lMN1i N1Aa6c:awd ..... kh::d•IY0 .ao • 2 --.la .. ,6tCembSon._•...,. 

..,.. .... d.n.odi&z ...... 10( .. '1;'- ...... ..,.... .................. . 
- • blo41.lltlWIICIIPld&aDuUr•- I aw ~ ~ ... ..,,..,.. .. 

"'A1ptopw4.a.s.Ufiw ■ml1alua. ldlti-.116w11Nfat~ • ~-:...i,......,-H:msti.~,•: r, 
.:=~~-==-'= ==~:::::•==- '• • ==-r:D~~~ • 
JDdlrcttr~btb1rro111m• wN"'11Wc!izz .... C.IO(l).-4...._ --~,..11~,-:i...,,._. 
&ugffltddlat,patocL. .. i,.CJ"Add.atd&. ~....,-._.._.,.....,__~._., • • la...._.11.Kowetc,du.C 11 !t,S..._.dlst 
-nat ... prvpoMdaa&..4.Jclt)II) 4,.10(4XSJrmlllllllM"eDoklon.•~etd,,, 6,..a-.mwtia .. _lof'ulNllll ... lWJCfllas 

C-),(f)(bu.t,, ... ~),(J){cDatlicuol 1am....,-...._PODl..tklolsNd.__• • ..,.__iahaHf.futb--.tJ•~ 
to1enll). (I) (llti11tiofi] wf ltJ IOWDMb.ipln pool}. ,.,.,,.phB. of lc1Joa IV. .,. .. ~-p. I f 
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perc:m1 or more of the o!Jer.d pool's net 
-,.,rathe,lhu the p,opo,ed 1wm1y
§;w percent Sl&Ddard of the p101,i0Nd 
ma jot i.llvutee pool definition. Rule 
u•UJ (conflict, or IDtmst IDvolviDg • 
the pool) effectively retains th• ten 
paa=t threshold cir the proposal. 

IJ. ~uind Noa-Puf
Di.docwu 
t. Prnaibed Non•Pcformuu:::e 
Statemaits, Table or Contetiu and 
f'ore~ bifoimaUon: Rules <l.24 (a) 
~ (tll lo, ao. aod <.34 (1) 
ab,vvp(d)lml:fAI 

Proposed Rules 4.%4 (1) lhn>Uib Id) 
for Q>Os IOd UJ (1) lbrollgh (cf) !or 
er .u would btve specified the content 
ud ardet of certain core lnfonnaUon 
nquiftd to be placed at 1be front al 
Diac:JDSW"e Documents. la puticulu, 
,._.i Rule,4.24 l•J '"d lb) would 
laaW nquhed • ceutionuy statement to 
.. placed on the ca... page ol •r-1 
DisclOSW'! Document, followed • 1 risk 
disdosme stlttmtDl, Rule 4.24(c 
would Mve required a table of amtents 
kl follow lhe ris1 disc:losme statement. 
cd Rule 4.241d) v.·ould bavc requited 
spKI&t'd desaiptJve information 
ftlardinc the oitered pool ud tbe C70 
to foU0111· 1he 1.ab~ of contaiu in the 
loreput of the Disclosure DoamenL 
Proposed Rule, U3 (1), (bJ '"d (cl 
would have required tbe a.utiOA&Jy 
11.1tement. risk disclosun statemm and 
cable of cblltenu to be sequenced UI the . 
ame manner 1D CI'A l)jscJosure 
Doc:wne:nts u ill pool documents. 
f'roJKIM'.d Rule f.33(d) would bave 
nqwnod IDchwon cl deocripdve 
JDfonn&Ucm reprdin& the CI'A in tbe 
i<npu1.M> 

Twocommctat favored 
sw,datdiilng the order of disclosures, 
aueniD& th<t lt would p,omote 
-..cy, clarit)' '"d comparablllty 
within lhe iDdusb)\ both for poteDUal 
tDveston aid bregul,tors. Oflhetl:ve 
o,mmatm who opposed rwgulatlon of 
tht plaa:me.nt or wormauon. two 
IUglelled th•t tbe c:ommJaloc"a nmw 
proc:ea II capable or effeccuaUzt& men 

• • ~tdJecloRteof 
anderempbumd or"budtd" 
lldcnnaUon 1Dd one dllmed that a 
,mnmuy cniss-nference lO the body of 
tbo documeol lhould pnmd< IAll5c!IOI 
dadty. . 

Tbf' 0:nnmlu1-m bell..- that the Disclosure Doc:wnmt u provided by 
invest on are WT11 terwd by nqwrtna . tbe c.ommialon o,- any applicable 
thatmr1a1Dt1e:msafparttcular -· -· ·wenJmstateNCUrltleslawsand 
aignlfic:ance be pla~ 11 the front of the ffgUl1ti0os orb)' Ill)' applicable laws of 
Disclosun Document. \Ylth minor 11,on-Un.lted States lurisdidlom.H4 AJ 
oc:eptioas u noted below, tt ls proposed. the ff'Viled Rlsk Ditelosure 
adoptJng RuJa: 4.24(•1 through (d) for St"1ement included piige referencn 10 
CPO documeats and Rules U3(a) textual desaiptiom of fees 1nd 
throu@h (d) forCI'A documents (Rule ~ses. principal risk factors ur.d the 
4,ll is no umbered 4.S4) u proposed. brealaevei:i poinL IDadvenentJy omitted 
TH C'-ommiHl"D DOtes lhat federal and from the PropoSiDJ ~leue wu the 
state securlUa kws may al5o addreu nqulrement for a lagend (if applicable) 
1he order ud format at certa1n to wam of potential liabfUty in excess 
di5closW'd, These rules are not of the amount o( • pool puticipan1·, 
iarended to suptl"Mde such IDwstmmL Al ap)l1n.ed in die 
19qufmnenta. Propodng Release, tbe_pr~pow:d 

Placament of= di~ nvfllom to tbe prnc:rt.be<I Jtilk 
ocher tban those ed lD Rules Dilclorure Stataments wen also 
4.24.(a) lbrouah (d and t.J.4.(a) through Intended lo address the potatlal for 
(d} is left to ~e discteUor:i oftbe dupUcatfve dl.sdasure crated by prior 
n,:istrmt. P1-cemeat of informatlcm ft\'i&lom DI JtWfll 1.15 HI and 
GCfter dun nqufred dilClotma b JO.I(&) ... by elimlnltiDg tbe Med to 
oddreaed by Rule, <.UM .. d U<(llJ, prmde two pn,albed Risk D;,cJ....,. 
Wfb!cb are iDtended to ma!Dtaln lbe Statemeai.. one for domestic futures 
prominence of reqwnd dJsdosurft tn4ing ud ooe for foreign futures 
'While giving ditc:retfor:i tolbe reglSU'Ult tndini.147 1'bus, the propoaed revised 
with nspect lO placemen1 DI otber statements addrased 1M mb of lon:ign 
mttten, e..a.;supplemezitally JfflMded u well u domestic tr&DM,ctlons 1t1d 
performance lnf'onutfo:a.t.a 'I1nu, lffilioa or Rule SO.&(bJ was proposed to 
ngfstrmts will retam substantial Cl'Oll-rererence tbe P&11 ◄ IUP. .-
disc:rtUou ID urangiDg inFmmatlcm 1D Disclosure Statemmts. ID addJUon, the 
1.be Documezit. Hownet, the r.qulnd propasaJ would have npltcad lhe tams 
&able of contents should fad!Jtate revte1-.· .. domestic" and "'foreign."' p_ret,1ous1y 
aotwjthlWldlng difJernca in UNd to refer to CODtnd azwbts or 
plac:emct o! 102D1 items. . exchanges In fomgn jwisdlc:tlOZ11, with 

1he tenn, .. Uzuted States" cd ~on-
•· Covtiona,y Sroteme~ United Stat•."' ill order to avoid 

Ruta t.24(a) and 4.st(a), whkb confusion la the coatext of offerings in 
contain tbe requirements of fonner non-Untted States IUJisd.lc:Llozi;s to non-
Rules 4.21(&)(18) and 4.Jl(a)(t), United States ~c:lpants for •-bom tbe 
nspectively, spcdfy chat a Cautimwy tum ..,onlgn does DOt man --non-
Statement. 1.e .. • mt■mmt that the Untt■d States.• 
O>mmiulon bullCll paned upon lhe Some commenter, eacounpd 
merits oftbe lnvntmcrt or the minlmlzingnqwnd weriMUm 
adequacy of tbe Disclosure Documct. c:■uti0Zl&1)" statement& and lepnds. Two 
appear on the CO\'ef page of die commenten suggated tbat lbe 
Doeument.~from commcts Commlffll'ID ~be OD■ du. 
generally tb■t ~c nqulred statement for iDclusion fD both 00 ud 
atatanctsand e.ndl bl' mlnim,ied. CI'A docwnent&,1Dco,pm:1Uo1 all of the 
»o c:ommcts Wlf'I ncelwd oa lbe tat Jssua tbt Commlmon bditws an 
olthepropoaod0nltlonmyStltaHoL .....,auylorm-.r.-oo.lD 
ne Commlnl"D k adopting ltuJes . ordar ic, iDcnu■ 11M ■frecU\"tDttS of 
4.H(a) and 4.13(&} - p!Opoiad (ur:■pt such disclosun. Am.ocher c:om.meDter 
lh<t RIil< UJ(oJJa,..,mil,aod ubd wh<therlho IUtl' tMae1-
U4(1)~... • • - ...... - ....... - .. u ... 
6.IUsk~sro,;_mr =tut oftbens_ec1,.." 

'lllelllll<Dllcl_,._ 
opodllod ID Rules <.Z<lbl ad <-Hibl lo 

=■::i:-~~~-
nqu!ndlOappllfmlho--ar 

.. ._4.14("1 ... C.Ml■l1rt ••ci Iii 
.UlakdlllC■lddlld-■ 'VL • 

-n..Nlpll' ........ t.h(ll ... C-MCIJ ..... o, __ .. ..,,. .,. 
6plly9d-tblt,•wttl:itlie ..... ,.lli.; 
•;tw~-W6cll1Jp1 ........... S.-
..... ,Cb}. • 

-•awn : sl111111 n • .,_ .. 
~ .................. .,,.. .. 
4-tlbl-
.... n.11■1.anu.a.s.us_ ...... 

lulc.WIJ•l Ut,...,.....'PPV..W.to '°"' ..... ~__. ...... ........... -. ___ . 
-,-.•...-nr;5:• 11ctwla 

llltllfiita IIIDlnlCILJ■lli lUW 
=•POI• to...,._ ■.W4H a, 

~toa.llUt<liD,.,11 ... 
.,......,.lnfp.__ ..... __ 

-•n1t111.auu. 
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The O:,mmlsdcm b adopting Rules Oat commcter Ital.eel tbat • table of dhc:lonirw cmly la 1lte event &bat one or 
4.24(b) and f.M(b) 1 .. u propoted with contents should bli optlcmaJ lor analler IDON of such deaafptloa1 applies to the · 
th, foll~ """l"'..,,_ h> odop,,d. ~O<UZD,.tl- s,..,_1.....,,..,.,. - ~ollerodpt,a.1" oddlU.._wioodiiflile ·---:-. 
Rules 4.2c(b}(1) and 4.3f.(b)(t) ,,.,....,,1u requiring I table or ccmtents but elate the Dudosure Document will 
tl:aat fore!p jwis.clictJGDI may require nquested letitude ID its placement. e.,.. ac:tually be used. tbe forepart must 
tpedfi:c iDfo:matJon on the cover paae to permit Jt to tppear OD tbe bed. cover iDdicata tbt date tbe CJ'O or Cl'A &nt 
byaddingtbelmguqe .. orbyuy paae. ne~nlonbeUnestba1 . tntaid, tousef.L1HOoss.referencec 
applicable laws o1 JIQD6\htlted States C!;~ ema1 of the 1ahle of rm tats at &be have bMD rmformed &Dd comc.d. 
tu,udic:tlaas." AA edopted, Rule 4-Zt(bJ nn!Da, Tllherth10lhecd of(or Fln&lly, pn,pooed Rule 4.JJ(dl h 
locorporota th, requlluleat of lonner e!Mwhco to) lhe Diod....,. Documont ocloptod u 4.34(clJ, 
Rule 4.21(1){17XUJ IO lndud, lo tho will be mo<l holplul IO to-gfwa ~Toa, 14,....-.., 
Rbk Dildosun Slltement additJODI! the bmat of most~ documents, ad •· --,-
language Slthtpool putld~t•• that tbe beneflits of a table of CODteats PP,><o,o~-dRu1t ◄.24(e)would h■w 
liability CID oc.ed ibe purchue price outweigh any burden& ettendut to Ill required disclosure of names of the 
ofbl, tot...., In the pool Fwthei, Rule pnpontioo. 'TIM Cmamfnloo thuo h 0'0'1 pr!Ddpw, the tndtog m....., 
t.Jt(b) u adopted omits ,efemace to• adopting as proposed the ~ent (1f anyf and Its prindpals, .. ch investee 
br.d.-ewm flOi:Dt. In addition, Rule 1.ss that • tabi. or CC111tnrt1 be lncluded lD. • pool allocated at 1eui ten percent or Qie 
u belDg uncded. u propoMd. to all tNsdosure Documents immecti&teJy uNll or cbe ottered pool. Neb er A 
provide tha1 pools need Dot be truted lollowlDg tbt IUak Dilclosure Sutemu.L allocated 11 IN.st ta pe:rcent of lhe 
"eu11omen lar pu,po,es of d,UWI)' ol 4 lnfonz,alJoo Toa. lnrlv4«1 la pool• IDIUol ....... ud optfoo 
lhe RJ&k Dild"""" Slatemmt requiNcl j. ·-•oo • -•-. Ille ponoD lriao will mlb 
11,enw,cler, oro,-, tnlllDI dedlllaa1 far the ollcred pool, 

Th, Commlssfoo 'b,li..,. thll the P,opOHd Rules 4.24(dJ ond 4.33(clJ e'!a, lfl:DOWD, lhe FOi 10 bt Ulld by 
dfll.,... risb ond d>onctlriltla of· would baw requlnd thot ,pecfliod btsic 11,e d.....S pooL "'-" Rule 4.H(oJ • 
pools a, compami to dinet ending W'ormatlcm appear fmmedlately would haw nquln,_d"8; CTA to DaJDe 
through• managed account, perbap& following the table of cantents,.ta the .. cb Dfffl p,rlndPlli, al wen u any 
most notably the differenm between forepart of the Disc:1oswll Docwact. FGr or lB the ct A-. dimt wW be 
J>"lldpoll»& to I limited liobllfty • Wfd, nspocl toa>O documooll. tbh nqlllred 10 UM, . 
tnding vehicle as opposed to u information would hive lDcluded 1hl Rule 4.24(e), u ed.ed. elim!Data 
individually-managed account, warrant foUGwq: Tbe m.me, wslnea address. the ln.ltlal margin and snmtums 
different risk disclosure stdementa. business pbcme number and form or .iandud for er A discfosme ed 
Accordingly, tb, Omunlmoo h ... o,pnizotloo of th, ollored pool 1111d ol nqu1n, lollud that cmly Cl'AI (ond 
ptueribing I sin,;le, common statement tbe 00 (and Ulhe pooJ'I addnu Is• ·Investee pools) 1btt art --■jor"IDUII be 
lot bath IJ'O ond' Cl'A Diodosun J>OSl ollioe box m h outside tho Ualted nuned. Rulo 4.24(., ol,onqut,o, 
Documents. Further. the Commfnlcm States, the location of the boob Uld identi6c■tlon of u:y D tbt offered pooJ 
belin-es 1h11 the IDformaUon CODtalDed records);• stataDalt whether the w1U uw and otherwise ls adopted a 
to tho Risk Diocl...,. Sc.ltanent h • ollffed pool h privately olJ.....S imcler proposed. Rule 4.33(0) h odopted" 
critical ID Older IO lnfonn potential the Securities Act. a midt.l«advisor pooJ proposed except tbat It Is renumbered 
.investors as tommy of the pneric NU or a limited risk pool_:"' tb• da1lng 4.S4(e). 
lnherent In commodJt,· Interest trading. date of the pool offenng (or• lta1emeDt 
and that the Importance of this that the olieriaf!:::tipuousJ; the date 2. Buslnns a.d.grou.Dd: Rules 4.24(0 
iDformaUoa ii appropnately highlighted lhe DisdOIW'I ID1 wU1 first be for 0'0s cd •~ for Cl"As 
by pl1cto1 lhe Risk Di,clos.,. u .. d; ud lhe bnol<._.. polat of tho Al proposod. Rule 4.24(Q would bove 
S1ateateDt at tbe beainnlD& of lhe pool.•u Tbe ~ of I CJ' A nquired d.lsclosun ID I pool documeat 
documen.L docu.mmt would have been. nqulNd to of the builnea bacqruunds of tbe C'O, 

coat&l.n lhe busira• addreK. budDea any lrading manager of tbe pooJ. major 
t. Tobl~ofContorts 14• 

ltwes 4.24(cl ud 4.U(cl ,pedly that 
tbt Disclosure Document must lndude 
I 1&blt of CODtmtl Immediately 
lollowhlg lhe RJ&k Di,cl...,. Sta
n, table ot conl.ntl must show. t,y • 
8Ubj,c:t ....... lhe ......... of 
"disclosuNslnlbeDildoauleDocaanat 

phODti number ad Imm. of cqani&atiOll CI'As. 1Dd the operaton of major 
of tho Cl'A (ud Uth, edclms h I post m-pools. 11oo oo1y priodpw of 
office box or Is outside the 1Jmted the foreae\=om lisc:IOSUN of 
5111.., tho loctUoo of tho boob 1111d bum... dnrould bow btlD 
-I 11...U II tho dot, Ille nqulnd an th-"wlio putldpato to 
Disclosure Document will Gnr. be wd. awiD& ua~ or opmtl~ didslaal 

Tbe Commlalon '61dopt1Dg Ruin • • • • •o ~ tbou ao 
4.34(cll ond t.lS(dJ u ~ with qagod." flopoooa it:.i, 4.JS(Q-W 
~-==~..:rpool .... nqubed oCl'AdOClllllCI ta 
i,"pr1vetolro&red.omultl-od.- PIO"ldotlao....,.-.,_doftho 
pool oro llmltod rilk (prilldpol- Cl'A .. d tho"'=ll,aool 
n""IC1odJ pool. Rulo 4.24(cll(I) nqu1m po,tid-l Ii, 11111 tndioa.,. r - opentiona1 ffdlloas. • 

Formerllulout(ol(JJ~ • • 
-~for(hi,!J'O.tho 
Cl'A 1111d al/ ci!IIM!r.......,.. .• 

plllcli!:lllld.llmllorl=-~. 4.311• Z)collodlartho of _ 
tho ll 1111d -!Jal Ill pr;,djioll. Do_ • 
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propmed---d,sfpedto 
ndu(! the uumbcr o!princlp&l, au.bjec:t 
to buiillea b..kpmd diclcnre ed. 
bl die c=text oftnding adviaors &11d 
open ton of invest• pool&, ftfflicled • 
buclnea bicl:.grou;Dd di.elosww IO J:Da)ar 
CTAI &r1d lh• operaton of mafoi 
m.....,poolL . 

O)mmcters generally supported the 
proporr.ed reducticm ofbmiAeu 
bockgn,uod cli,ck,sun. Six -od 
fwlb.,. llmldog di,cl...,. wllh i..poct 
to pnlldpals by deleting the words "or 
openticmal"" and Gfectively 11mplCl)'ml 
Ibo de&JUoo of"ndio& pdodj,,I" lo 
bit .UO(e)(2).lk 

n•Commlsdon k~Rwoo 
,.2,1n .. d ,.ucn.. ....,.. 
1h11 die ~OD w1 mpecl to 
priadpw who pu<ldp,!f m llWUII 
ndloa or ope,ollooal docll!°"' for ii,, 
pool or IUpeMHp,nool oo .. g,god Is 
mised to IDW dear-that officers ud 
dirteton art iDdvded &IDO?I the 
prindp&ls wbme buslDelc bM:kgrowld 
• nqulred. u ooly llweholdon cd 
other pushoe lllveston who would 
constitute prilldp&ls were 1D1cded to 
.., ..c1udo<1. P,opooed Rule ... ,en 1s 
.dopted as Rule U4(0. 11M 
nquifflDffll to disdote bl&liDeP 
l>ocqnnu,ds lar prindpw wlao 
participate !zl. mu:m& opentlcmal 
dtcislons for• pool o~rator or advilor 
is ma!ned beciu.t such persoD' CID 
bave as algnJScu.t ID dJed. m1 the ~· • 
p:fonnmce of the pool opentor or· 
advisor a, thotit who make tts trading 
decisions. For example, the persons 
who super\'ise sales 50licltatiom, 
manage the pooJ·, Nd. office and -
p¢'on:D complicce hmd.iozu may be 
wholly \Wl3wlved in the pool't In.ding 
J<I Ullegral to lbtE'' sua:ess or 
lailu.re. Accordin y, the Commission 
beli•va that the ns btcqround.s 
of such ptf'50DS should be dildosed to 
prospectivt pa,lidputs or clicu.su 
As oot.ed above, tbt Corn111fWrm 
mt .. ds lhot 11,e pnndp,lo wllo 
putldpate b:i miking tradiog ar 
_.iicmal docll!ooi for tho pool or -.. -,...... .. -
- focludo ill priodpw otl,,rt!w, 
..,.i,pu,1 .. - .. -. 

*· PrlDclpa! JUlk Fectan: Rules 4.2.f.(a) Tbe CommJufou nqu-.d commmt 
for 0'01 and U4(g) for CTAs1 M • a lo whether addiU=-1 KW,d.ulce 

NDOledabcwe,aulM'-M(b)~ ·:. ahouJdbe stven m thenales 11tothe 
4.S.(b) ~ tbe mdulicm, at the typH or rlu. fact on that lbould be • ... 
be£izm1D£ or lbt Di.lc1o.uN OocwDtDt. dilc:uued and u to any apcBc fac.1.orc 
orii ,wu:fanllied RJakDidosme that should be JdGU5ed 1n this context. 
Statement Iha! aeneric:ally dncribes the Tbe commtnters did not sugge:st uiy 
rioboflher.__, Propoood.Rwoo addJUorwopec:IAclllk """"'-0.e 
4.2:f{RJ and UJ(g) would have NqUlnd comm.nter supported the propoted 
thot u,, pn,cribod -lllk . nqu!nmmt lo:• pu<icuw!ud 
cllscl...,.. l>o supplatoctod by• illocuodoo of lht ilw heyood lh, 
..,-_. dhrnnlm oltho """dudizednqwnd rlsl diocloou,e. 
-PriDdpaJ ~sk flic:ton• ~c to the • &other WBtd that the nil• DOI list 
pool or ndloa prosnm l,elDJ ollerod. opect6c nqwn,d 111k locto,s, omco risb 
focludlng, wlU>out llmltaU°"' nab d"' "'l' by pool or p,-ognm. ad ouch• 

. to volt!!:li!"'-1'-ge 1111,d com,;terputy nqu!rement would mean that rim that 
cndi tu. Al tbt CommJu.lcm are important in CIJ't&ln rmtu:u but 11.ot 
aplaload bl tho l'ropoclDg Ralauo 1h1o bl olhen would be nqlllnd to l,o 
,equfmnmt WU d...-sp.d lo elidt ~ .dltclosed in the llmt mcmer 1D Ill 
""plain F.nglish" dilC'llaioa of th• nw cootexu. Another commenter stated that 
o!lhe oll .... m-. wtlh diocuodoo of """'te,pulJ 
1)&J1icu)ar lltteadcm to the dab ONted awd.ltworthi.Dea II AOt wananled/at a 
Lr Dm'-thH:Omltettruac:Uom.H' For pool thll.nltricts ttl tndiq:to 
example, u ACtted 1D tha = excbm,...traded instNmeDl.5. One 
Jlcleue, the ditamlon ot d ri,k commctar P?OPOMd that~ levtl or 
fac:ton abould addtNS thew ty of dllk. ftctor dl.cfowre wi~nlpec.1 to an 
an offered pool lD'YUtmct u oomf'.'IIN invntee pool be determln.d by tbe 
to Ulvestmentl ID Olber types Df' trading pen::c1tage of UMts allocated to sucb 
'ftblcla and oiber riab N1evant to the b.vestee pool. 
tnding p~ to be roUowad. web u Tbe O?mmfsdon is adoptinc Jtwes 
Nb raulung from o:mc:ctratlcm of 4.24 (&) a.od ,.n(a) as pro~ 
.,......, .. 11 m pu<lcwu commodJUes lnnumbtzlo& p,opooed Rule <.33(g) as 
or from tradiaa forefp coatraets that.,. 4.34(g]) with cuu.1D modJ!catlon1 
subject lo CUfflDC)' nte fluctuations. designed to proylde m.on q,ec:ISc 
0\her dw died included risb lllbermt CWdance u to the types of disdoswws 
in tnnNc:tiom ID off4xc:haDJe '. al]ed fat ltl tbe d.llCusslOD of prlndpa) 
lostnm>mts .. d riw arislDg 6-om lhe riw. The prioclpal 111k loc:tor 
lacl orrele\·l!ll experleoce o!tbeCJ'O di1CUSsfo0 m\lll oow illdude, without 
or CfA,1H Tbe O,mmlsslon 11.oted t1m llm.ilatiOD, risks relati.Da lo volaUlity, 
in establishing an express requimnent Je,-enge, liquidity and counltf1'&J"V 
for d.isdocure of ~dpaJ rill:. flcton, lt cnd.ltweu1b.iness. u applicable to Ille 
....,., aaentlally codifyiDg disc:losun types ortnidizlg programs to be 
nquimnmts p,moualy lO<Nfnd...., followed, lradJoa IIJUCIWOI to be 
tbe oblig1UoD to dJscloM al! materitl employed and Ulwst:ment 11c:th1ty 
in!ormttlon or under othtt pt"OVidcms or expe<:ted to be cg aged ID by the offered 
tbe ronnv nt1es. nfs 1'fQ¥1siOD also pool. Similuly, under ku.le 4.34(gl, tbe 
accords w«t\ e:xlltin& Enqulrements locus is DD the tradinJ program and Iii• 
for publicly o!l'v.d 6mda.Ut types of tranacUom and 1Dvestment 

octMty expoctod to be oo,,god m 
_,_._ .. ..,.,_,..,..,_...., ~ttotb•tradizl&~Aa 

MJ' -,.cUk ~ ,ppUmNe .... Dowd, the apedfic types o!rllb dtad JD 
~n.~°!.~:.::?,~ tbuvles (volatility.&Mrqe,Uquldity 
•lalll!J._._-.Wb rdsncq -.M and COWllsrput)'CnditwonhiDta) an 
M¥Mucl.,_~~....u,,-. JDu1tndve,110texduslvt.lftUblyto =. "t,c:=: r; fM6co ,-..--...s1, • ISpl!c:ant erma a wide nnp of 

acl.i •1'!'.'l'!"f'l'::a ~ .. ID ... •~=m,dta:w'!':!'~ .... 
:.d=~=-_;:ci-=• U1 ll0gi~111 ,.--_-
..,._,tw1,Di,D1lilplfUN~7do ...... cUICUldODol~ riat.cton.n.t 
___ ..,_ .. ,..._., .. lrwN!olllCl_ uol•oj,od!c-to 
dN ti.......,, MuL 

-..n.l:Plt.ll»c. - • • -,.tik .... elwp .. ....,.,..... • .. ., ..... ~ ........... 
IOl(c)tlJllpktklllWtl'tnauos(cltllNJJ =~•'i:.-=--=~wWdi =-=-;::~-:-: ... -;,:.a,:::: fe;;!';;r;:;~.:,.:. ... 
111d ,.._41 c 1Jv1'dlilpildpl! 11111 rn,,mw.11q1l,.,1111tO. ... ,,.,,.r 
•bdit.&rfll&~•-inf~llnt..• e ~,-pc1•i.dk111S1MaOII • 
,-lbkdtls.ciorilad_..111._IOJ{cJ....._ tlplh•,W.ktori-,1"'1\pMdarNp6-
--tla~•"'-7,._el' , .r.tlNldtt-...rklllt-fJ'llt ... •••••-·ts,aa 

. pnb.ble .,._.uom 1a .-ptrioda. bnckl Dl-lt00(1"4)l. 

-
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• ~JiquJdlty"" es a mk factor. In 4.. In~ ~GR end U. of be w!5d.nt. Aaotbe:r Cl:leu:Dnler 
~uon that the lid: of iWqutdlly ii Pioceeds: JtuJ. .t.2t(h) ,m a,q. ••1 • ,ua:gested that 1he nqulN:mait far uae ot 

_one that mw Jn I wide na;e of __ Ptu~ Ruh-ol.tt(h) woaM bcft-.- .proDIOd:: ,lisdost1 
.. abo&dd .be bu.d __ 

~ents a,d lhtt liquJ~ knes c:ouo dated UDder tbe caption -use or tapm tbe percent of weta lllocated to 
-..yoften be linbd to &be • Proceed "tbeproridonsoffamtt:r Rule &be Ul\l'NI.N ~ and tbal.Utbe • 
identified rial. f1ctors. 1 which ,equSrcd ha\lfflDlent iDvolvlld leu than MD 

Rule 4.24(&) as adopt'.tf:10\'ida &hnt 4 .21C•)(tl(vill), of • ocft~ percent o(che offered pool's useu · 
-1

-· •-w"~ 111i:h uouldbe (lacrlpUcm ofthel typa, :f'mtndy cU.,do,urtsbouldllOl'be,,_.,,_._ Two 
-~ ~~ ID-thopoo laapecl to • • Udzod"'.""--

amsfdered,tbehdmg-progl'IZD,ltobe and anynstnct1DD1ootuebtndiaa, commentenot -.ftJQWftmem 
followed. the trading ltnlct.,.. to be with th.,. ol /anDer lwlo Ul(aXtJ, to tlJacl.,. whether (aod lo wbat lo,mJ 
omployodudthe1D..-.. tact1'1ty wblch~dloc:bunaftho .....,.,.~ID_,ioo. 
apectetl to ht ugagetl lo by the ollorod .,_ i. wl>li:h the pool would fulmt Bueti upoo tw ffl'llwafthe 
pool. Risl factms lPOdllcto •ch • It, muglo requtnmeow .. d the r.,,. m commecw IOCelved 1Dd of the ---11 
rm text lhowd be ~For whJch 1ton-m~ funds would bt held. CODtent of the pr~d and b.&l rules, 
example, tlu, discuaioa tbouJd • Al a nsult. ta1en topthe:r, former Rules tbe Commlultm bu dmn:ll1ud to 
mdkale uy 1Daterial hlstorical or Ut(a){IHvlllJ and (iXt) called for modify ptopoaed Rule •.t•thJID order 
apectetl YO!atlllty olthe lradlDa dlacloswo of both the rmrmodlty to p,ovtde .,..,., clari..\I..i aod apodlidty 
l""l"ID ud uy otber opaclal . ID....,. u.dlng -ad to ba ...- u to the duel....., for. In 
GWKteristJcs of the tndina pn,gnam. ~ by ~~~!~.u. Cl 1otheruatoclltn,el of eue-nce. propor,ed Rule 4.2:f(b} was 
.ucb u COIIUlltraUcm ID • p&rtlcular ... dlng. _..._.....,_ C-"'-"'·-"'"'"'-•'· desJped to .Uc:ll a dnaipUOD of the 
_,,.oc11ty,lockaftradinghlatory,or ....,. __ adother.,..afthe typ,solmt....ulowlifclithop-,11 
ll'f■U,-. pmonncca hlsto,y UIOdatetl tw,ds of tho POCl ""'-4 1w1o u•thl or the offering would ht ID-.11 and ol 
"1th thou.ding Jm>ll"II· tloe tndmg . 1hua would liaw lllllliad pm'loutly th.Cnding p,opou to ht rotlowet!. To 
lltnldures or wb.idec to be emp~ tept?le nlated disctosmt:a lO Cl'Nte • better reflect the overall iDtem IDd 
'"". a)ac pmeot ■lplficact rlib. For a!ogle, _., d!acuastoD af all afthe ocope of thla p,ovl■loc,U 1w beec 
nlmple. muld~A 1nd mnhMDYeSt.e- CODtem_plited 1&181 or~ Aincta..111 ntliltd ""lnvestmeul ~Uld \Jae of 
flmd strudw pnaally involve more .ddJt.lOD to iDt-sr-~1 ditdolu.ras ~ .. and die text llu Nell 
comflex fee structura thaa DChe:r pools prmoUIJy nqu1nd uder ~te Nle nsuuctund ezad ,ebed to ~e 
mi.d ihtJr ~fit poteatW may be po'!ldO:lll.PropotedRuh U4(b) was eao:e sped&c ruJd&nct u &otbe 
advcneh aBec:ted u, rnuh of Ille designed to ftflec:t &be iDc::rMsmlly mln1mum dlscloswa called lot. As 
potenUal for lbe pcd to ma1Dtl1A dJvetse D&lute of DOD-futmN NVIMd, Rule 4.24(h) calls for low main 
offselUngposltlonsduetotbetept,nte tnvestmentJmedehy~for typnof'Wonn1tfon:1Dfonutionabout 
trading oh&rious Cf.As ad ln\ftlltee example, interffll In ocher commodity tht l)'pes of eommodlty fDterests ud 
fw,ds. n. specific typea olm-ect pool~ .........:Wpaperud fcnlgu other tot....u wbli:htho pool will 
actMIJ ID ..-lifch tha pool lae,cpactad to llffllJIUe,. tnde;a de■atptioc oltha tndlng ud 
engage must also be n:1mlned to Scvt:raJ c:ommatm J'ICNIJIMlllcled fnvescme:at ~ IIDd idlc:les that 
ldaitify prindpl! risk t.don. For that use o!proo,elh disc:JO&UN will be followed by the oflered pool.• 
example. bJ&hfy Jevenged oU-excbante requirements mlnlmlw (or elimlD,te) sumawy dacrlpdoa of the pool's 
~om wi:b u some types or infonnatJoa Nguding ""ltotmll00 commodity tradlng 1chison ud 
,,,.ps, n.ay pruenf NU of rapid price in\tfltmct uses ad omcmtrate OD 101 investee pook or Amds; ud informatJon 
movaneats. OUQWdity. lid. or be limited to) ""uauaual•w olusets C0DClnllAI the IDl.flAlf ID wbldt the-
"""Jllffl'CY ua the pottDUal for or uaa that JIN'"DI apadal rlab to tho pool will fulfill Its IDuglonqulJomerlts, 
c»;uate,puty default whidi may 11ot be iDvestot. Semal c:ommenten uped ibe ~te ~tage or the pool'I 
ma1erlal ID the coctex! of dOIDfltlC that oxpandad Ut of pn,ceeds ...... that will he bald lo --
exclwlge-lraded futum c:ontracu. dfsclOIUffl have~ and 1111:ted mattm. WJtb ~ to 
Glvc tho wide raoge olpotecUal pool leogtheoetl Diacloou,e _, •c:b t<>plc:,_ mcpluatory tex! liu beec 
tDvestmeats, the ao must determlDe l'eluhmg In_ dis~oa.ete emphuis added to~ lbe types of inlonDalim:i. 
OD I CUHlf<,lff buis what ,i.;. i.cton: on IWld&l'd or muadlDe laftltmfllll to be pnn,tdecl For example. 
muat ht etld,esoed m liaJ,t of the ad ob■curiDg the pool'• pdmUJ tnformauoa ....-..the "IYPe■ ol 
cxmtemplated In~ and b.vestmat INsiaw obitcd'!M- Some CIGIDQten cammodJty mc.nsu • acber{ziteims 
activity of the poo!. . . arpd that 1ha UN afpool .-.111 tbe conuoodlty -1 - tataods 

A O'OIDuat lDW a det-lD- aecmltlfl tndlolthat lamdopoodeotol that tho poolwtlJ hole! stn<la"llto 
..i.ctherthe llw alledlog aai:h -.. ntherthu IDddclal to• pool'• lnclude the appro;dmale-of 
pool (or lo- lmidJ. whaa ....,,.ocllty =-tndloaaboald- tbe -1'•-that wtlfbe- to • 
i:m,■ldorod!otheooatax1 afthe ID- nqu!,o dlacloauN. Wlth_,....to "'"'-modltJ--
,001'1 pa_,llt:lpaUoclD oudo ID- paiUdpaUoall.~r•-• cd othcrlYPaaol'lidffl■u. 111a 
j,oo) (m IUJodJ.- prlodpahlak - - that oaly • prov1■1011 alio oallsfor the~ 
l'adonaflhalD-orpool.111 • --11111- thepoolwould ~af-mwloli:hthepoolwill 
detenolnlDI ,mther-9IJ'Gll linffl ID ID-pool, ar fuDck aloould tnda to be~ ao a toprmde 
-laaplDclpaldak -,,-,---- • •-J..,..lupl■•-olll,j . 
iKlmmtheooatulafaslffDpool _,._.,.., ____ • ooatampl&todtndJn&ondln-
...,..., .... .,. •••• ~,......au<!li' ------, , • . -·•"o. 11,ua,lhaiula ........... for 
-:i.~ - -. ..__ ,.. ..... .,.J. • ....... 00... --- r'""!---~ 
81-.IINwJnstrumtlltl --. crA1.•· C I dcllHl..c~-1111 ~bytbttJptolcomPMNltf 
lhoaathat.,.tndadcmv.Jtod- __ _, __ .,_. . arlDUMl-,typaol-lly, . 
Cl0llUld mabc, QIU.- be c:oDll4tnd.llO llll1cfMilh: :,• al fwCl'AI.,....... Wa ..... traded DI' li,Md - -~ 

_..,_ <C>XIJbOO, ... blo-b --IDllbt,-~and 
_,......_., ....... ..,........,.. Cl'AI.....,_,, ~., ... _...,,... lawNtmmt=u•pp • 

mlkJ1Nefk.1trp.PLC.-S.Mt11a lbat-wm•..t• ,_. • .....,_. further.the -11t1tu1ofRCb 
~l&ftc.~~..,.. -,1 
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llateNm, ,...._ the mart to which they 
en aubjec:l lO UM er W..1 Ngulatkm, 
lairelgn regulaticm or aupervi,lon by a 
.,1r.ngui..., o,zmiz,tioo. t, ailed 
for. 

5ecoDd. Rule Uf.(h){2) nq~ a 
4-aiption of the treding and 
invt:Stmmt program and policies to be 
follow«! by Ibo olluecl pool. l!us 
4-atpUon. must hlclude m m:plam.UDD 
ollbo methodolog; .. md data med to 
•led CI'Aa. bvestee pools an~-pa, of 
.. _.acllvltytowhlcli -

• wl1I be ccmmltted. The objectlvo b to 
provide e expluaticm o!tb• basic 
trading and lnvntmct approacb to be 
followed by !be pool. tncludlng.11 . 
applicable, u aplanltlon of the 
9J11ems med to select the pool 'I 

. advison cd tbe types of iDffltmtnl 
• acllvlty b, wl,Jcli !be pool will -
qage.•u 

A new subparagraph. designated u 
llule t.2t{h)(3), calls. for a nmative 
dnaiptlOD old>• major =oc!lty 
1ndiDg addson and ilwestee NDds to 
which the pool wUl comml1 funds. 1h1s 
discunioil is required 10 mdude 
percentage alloatlons of pool uaets. to 
major CT As and investee pools and 
fw,d,, ■ dnaiptiDD ol lbe trading 
posram• to be followed by such 
advisors, and for each such advisor.and 
iavesl.N fund. the types of inlera\5 ' 
tnded and material iDfonnatioo as IO "' • 
lbe advi501'a hiscorical experienc-e 
tnd.iDg stlch progta."D, intludin£ 
mat.aiu information as to volt.UUty, 
~ .. p cd ntes of mum and lhe 
kDg\b of time during which the addsor 
... ui'ded ...cl, program. Slmil■zly, fer 
the pool's lnvutet pools or funds, the 
oesaipdon sbould e,.,end to the mtutt 
and operation of Neb investee pools 
and funds. tncludb:lg for each investee 
pool or lw,d !be typea of lnt....U 
tnded, 1D9terial iDfc:nnadcm u to 
•ollUUty. leverqt and ntet of mum 
forsuch-pool or fuDcl .. d the 
period of It,-~ ... 

IFID■lly, Jtule Uflbl(4), Jib the 
~-U..olproooed,"aaclloo. 
aUi for I.DfonDIUOD U IO the IDIIIMI' tD 
tol,Jcb the pool wl1I fw5D ltl muglll 
nqulremalll ■od the appn,,dm■te 
pen,ntage of the pool~■- dial will 
.. bdd In _,,oaa p,,nuct to the 
Ad ed the C.nmndtdon., ,egulatloas., 
theuwn of ■lllklp■tadllOIK■lh 

' . . 

•'nlca.,quliwwwMl:l~a.i.U6XIJ 
.. ~....,ftttlicdoal•Usallldw•..0 
.....,... ~~.,. .. poor, 
~dwl-...-• ..,...-~ 
fl:PlllbmcRl,llt.11i.J1X'1111)-ft'l'WIO ., 
ilkrlO'"a!IJ' ,,..,friOJra:ricdoMClflimudoM . . ... -

tlWghl. depodtl and lO whom IDcome nqu!red orwbelhuth• tc.k...-.n 
....-lad bymupD...., wW bt paicL :..m..Jys.11; 6-Amdat toKQ.htely 

--·'- .,. dHaibe the CON orp&rtidpttioo 1D a 
I. F.- IDd Expeuea; --Ewn L 11:ieN commentl kiduded the 
Am1yd1 for d'Os: Rules ';2Jl0 for Cijow1ng: That a braak-nen analysis is 
OOi and 4,l4(i) for CT'AI sufficient W'lless in the CPO's Judgment 

Propc»ed Rule 4.24(1) wu IDtended to more infonution ii nquind to make 
prov!a. iD. a!ngle loc:atiOD. ccm.plet• the bt'Ml..wm analysli m"'-'"11 
cliscuuion or CON tn.cwnd by• undemandable; tbat lnvestors bai.e!it 
commodity pool for a1J pU1pOMI- Tbe from receiving• Mparate, more 
~ iuJe combln■d the ...,prebeoslve dnaiptiOD ol 
,equimnei1t1 of lmmer Rule •.21(a)(1), applicable feel than ii ccmt&lned in• 
•·liic:b called for a desaiption of the bful-evc dieo,n!on; that fort pool in 
~ that die CJ'O bMw or ahould ope:raUan for more tbl.D me year the 
Uft bown bad been inamed ID the prior year'• actualtxpe:DNI lbould 
pnctdmgyeart1twould be IDaund.111. auffice wUh DO nquiremGt for 
the cum:a.t yaar (e,1 .. INs for fflimt,ted e:xpema; that estimated 
.,..,,.., .. ,, nd!og ■dvlce, bn>bnge _..., benqwnd tobe dl,clmedlll 
c:cmmlssima. Jep1 advice, accounting • mlDller slmllar to that rtqulred under 
ad orpniudoml NMCIS}, with thole SEC rules applicable to mutull fwulsi 
of fomie, ltwe Ul(t)(tf), whJd, .. d ll>at a dnalptim, of,_ .. d 
nqu!,wd ditdosun of,_ cd _..that.,. pald by the O'Oorthe 
commlutoo, paldln ......ctlon with CT.w,ut ofll>elrowo ■-oo belwf 
110UdtaUou for the poot•M 1:a. addltion. or lhe pool lhould Doi be reawred. 
It c:alled for a~= of certain lees Some commer:iten ~ tliat 
and~ that wen l!Ol ~cally alc:watfOD or. brNk-even polnt would 
enumerated b tbe former es1Jut tb.at N dll!icult or imposdb"le forpook with 
nonethe1HS constitute mallrial DO maximum amoUDt or capital that can 
tnfonnetion. about which a prospective be nJsed, for pooh iDvntea In otber 
investor should be Informed. Tbete collec:tfw inYeSUDUrt vehicles, ud for 
tndude deara:a.ce feef and feu paJd 10 muhi .. dY110t ~l• with b1gh CI'A 
.DttJona1 exc:banges ud Mll-ngulatory lW"DOYer and Nllloc::atiOD. 0Ae 
orgamuucms, IDcentlw fees (including c::omme:nter suanted • ccmvenUon 
any disJ)!'Oportfonate abate or profits (suc:h as 21' of &v~ Dt1. anet •alue) 
allocated to the 0,0, I.e .. a rigbt or tbe for •~proxim•tlna tbe ptolh a1wa to be 
ao to recelw a greater lh&D p»nta paid an• mulu .. avlloi fund witb Don-
.bare or the poo)'e profit,), cd r.e, and netted lncentiV't fees. 
exptn:RS incurred u a nsuJt of Severa) com.meDten l!Jlled th.at 
1n,·esune:a.t1111. investee pooh ud otlier estimstlng incentive and othn ffoes 
tn,fllment wbJdet ortn connedion ~'Ould be difficul1 or 1.mpouible ior 
with NDdiDg the JU,UID:lff of a CP0s of~~ u wtll ts 
prindpal-protected pool. Tbe ~d openton of new pools. One c:ommenw, 
rule also~ 0 explcatiou ortbe ~owner, seated that l1zlct lbe [l)0 
calewaticm or the pool'• "'bnak-even establishes and 1md.enta:a.de the lee 
point" structure (and is allowed to make and to 
With~ to Cf As, propgsed Rule state any DtCffllJ)' 111$WllpUOlll} it is 

4.,3'[1) diffeNd from forma' ftult iDc:omc:l to ll'pe that• biuk.1'Vtn 
f.31( )(f) :"j'.111 --•~•• that Ila fee ■D■lysls cumot be pN>Vldad b■cau,e ' • ...,,__ fees c::ami,ot be eswnated. 
kdete:m!D bynf..omtoa bue • 1bt Cornmlull'ID ls=lwlos 
lmOWlt sucb u uet UN1I Cl' Ml pro!ts, 4.24(1) and 4.H(l) as 
the mumer ID whlcb such bue amow:,,t (renumberlng roPOlid ftule 4.SS(IJ u 
"111 be c■lculotod mmt be aplolDed. •.14(1)). For Joi bi,cJ...,. Documeou 
wbere fonoorltwe Ut(l)(f) limply 11ot11 thelnu ..... ■n■Jyolsu,d the :!'' such--t,,, . rwra11 .. fee u,d oxp■DH dnatptiDD 

- . Corn feel __,-..a an nq,ulrtd becaute Ille Omimllaa 
1uw ffl OD..-~ DumerDUI NlfeYet that Neb Nl'Ylf I flluable 

_,.,aota Ill - to II, - for pmpose. A dnatpllDD of o■cli ■ep■me 
comment u IO wliether • desaipUcm of IN and expeute maj DCll CODVI)' a dear 
foa .. d-• ahowdrmllllueto be ....-.,.ding oftho llClual port!?of 

..---n.-C 1,J--.__.._.. :I r,1i'Ull61 
.. llq .......... ...,,. . .,;:;~w.ylll~•__._._ 

b11U4Wdlo_. ...... cl •• 
4 ... ,.w: 111-ertJce wfda lOlldsltiom ..... 
,oo,1..-. ...... ~--hdoM•-il• 
-itJP.ill.._..tbll.., .... lt,_.. ' 
...-;id .. 111d rkdtetleit, . 

"'Tbl111J1tdieflll-..•1:1 po._. .. 
.-.,..dCPOlule0411). 

o■ch pool putidolllcm aboclil>■d "1 tho 
........... ..a_...ofthei,ool. 
To Saite:aNUtrUDdtManc!ID&oflbe • 
-of--mdthel:lm
apoa a _In the pooi th,· 
nvl,ed nilN nqu!N ll>■ t 11>■ ...,.d .. 
dooaiptlooolfteamd_..,,""'1c:b 
.. clasf~ to a,q,laln Ibo-· for -
- _di, .... be •=ponlod by• 
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tabular ~tlUDD of 1"s m:id . ~ are ~tl)' c:hupd 10 • IDvestmm:11 of pooJ UUU 1D invatee 
~from.Usoun:m.~lanh lhePoOlcwlCCOUDt. pool1mocherlDftltmUU.FormerRu1e 
Ji.O\l·cbelnak-evc palDtlorthe pool ii Wben • * arapre:DN ftamJI _:,___ .,..2t(e)(3J niqutnd clf-::Jcwma of :.. 
c:aJculated Mna)::~n analysis-,_ Yari•ble or otherwise difficult to conructs involving the foll~ 
Whue,pedlccampoDawoltbe d81.etmine(e-, .. 1DthecueoramuJU• pe:rsocsortbevpriDdpals::TheD'() 

• bn:d.-nc m:iaJyds are not av&1llbl. ar advilol pool n.pldly subst.ltuting ud ,... the CTA. an7 F'Qr.f that will exec.vie the 
are 1101 fllh;«:t to prec:ite detem:ww!o.c.. alJOC1ting am~ 11umerous •dvitonJ, pool's trades, and any 1B through lrii!ch 
IOOd r.Jll, eolim•la ohould be 1mdo, lb, ..,,.,m dlsawfon r,qulrwd by lb, pool'• Inda ,rill be muoducod. n,., 
li,as,,d on nuoaable ~ _ RuJe Uf(O IIIUl llldlcate • n,na- liwd fonn1t ,ui. specified tb1t 1UCb . 
properly dlsdofed. As nOled above, the upoza tbe OO'a adYiaor •lectlcm. cfaaiptfcm should lDc:lude any 
"b,al.,... polot .. lorlb, pool II a1,c1,.r,,-..m objedl-ud alher .,,.._... wberebylb, CJ>Oorlb, 
nqlllredbyllllleuc(d)(S)ud .. tDQ) --pnc:11-.For-oflbe CTAmfgblbeoelil-yorfDdJ-1 
10 be Nl fcirda ua a,parate ftaD ta the lnu....._ ~.however,• pod from maintenance or the pool's aCICOW:lr 
forepart of &he Disclosw-e ~ faith estlm.ate should be used. u "1th the FQda introduidOG of &be 
lmmecli,loJy folloW!>I lb, llbloor dJ...-d above, ud lb, u,umpdom .,_ Tb 
C10D1e11ll, and must be axprwad bod:i u to, auc:h ..umau, dfdoeed 1bit -=count by un1 IB. e prapoaed. rule 
• dollu amount and as a~• of eftuatlo:a lllustntu Ille bentBl of would have retained the nqull'ement to 
&be mlnlmam IIDII of mfual illwstm.1:DL teQ'WNll both &be breu.-ewn ualya1J: dilcJOM CXIGlDicu of ill.teal DD the put 
TIM, brwol.._ ...i,,.r, ~ ID ua lb, iiamUff clloi:ual011. of lb, C'O and Ila pdodpw but. 
~lamtiOG. ID llbular fom,, of bow di, TIM, Comml- boU.-1bat 1be 1Ubjecl to tbe nqwnu,at lbat all 
i.w ..... pot,,1 II calc:ul,1,d. u1IDJ nvlsed r.. .. d...,.... cU,cJo,un, malerial lmormatioa bo dloc:1.-d_ 
r,,,0 -.nr...._,.ud ~-mdlrycll,cloow .....,.Uywouldu .. ,HmlDuod,ud, 
-mlulom 1ppliabJ, tolb,pool. ~-lbc fonDn n,Jos,tbot lbe iluclofan wllb- toCTAI 
Ru1,,.,o(Jlnqubulhl11bolnu....,, lnd-ovm..,Jy,ilm•leuucb alloca1odlenlban,.._-orlb, 
~t be prepued in accordmcc wUb disclotw JDON llDdmt&Dd■bJe, 11nd pool'a tmar. lMflml_ud option • 
n,J.s promuia,tod by• togi......S lbo1 Ibo nviMd lOqlllmo'"ts ,rill......, ...,.iums. Fwlbor, nlber lban limiting 
futU?a 1ssod1Uon JnllSU&J?,I to HCtfoa usJst Ntden of Dudcmue Doc:umnta ibe dtsclosww of COllfliCU of interat &o 
U(JI o!lb• AC!. Al DOied 1bovo.NFA ID UDdfflWldlq lb• 11&1Uno ad olloc:l opod!od collgod• of nglrtrut,, .. cb 
has adopted (and the CommJasla lau upm:i lnvnbnen.1 returns of cost& , u Fads uid m, 'aped!calJy kfenUAed 
epprovedJ c IDteJpretive Notk:e to incidental to the offering u.d opc■tlOD. fD tbe lorm1t ,uh, lbt propcited rule 
•=mpu,jNFA CompliuceRulo:Z-13, oft!,, pool orlndlog _..,. would uvo -=ompos,-dconDlcU or 

·Mttingforib!iiowabrMk.vimpollll: ~- .1._ o1 • 
must be calc:ul1ted and the format (n I. Codicts of Interest: Rules u,m for -.Wtsl OD WC put any penoD 
wbJcb ,ucb caJculotiOlllllllSt be D'Os ud U4(JI forCTA,; Roloted p,v,oldlog """'- to, or IOlldtiDg 
ditdooed. Puty .....,_..., Rulo 4.24(k) for p,,tidputs for, lb, pool. Al DOlod ID 

n.e Q,mmf,alnp JI clarilying that the 00.,.. the Proposln1 Release, the pwpoaes of 
tn..l .. va ~ must repruait· the O Con/JJCU of 1tderwl-CP06 cozdlid or Jrateresr di1Clmw-e are AOt 
tndina profit~ pool must nuize 1D • conmed to CODJUm iDYDlvtng • 
the Aril)'Nrof ain\Wlor's Proposed Rule 4.Zf(j) called fore full CommlNioa ,.t:stnnt."'lJnregulated 
putldpatkm in mder for the iti.Yes:101 to desaiption or ay actual or po<entlal pan.Jes aucb u • CJIO af&lJate lctillg as 
nco~p h1s initial illvestmeut, and Rule connids OIi the put o!: (a) The pool•, cown~ to~-
4.101JJ u,doptod ..... , ... Rovu!OllO! O>O, trad!A&-(Huy), er.... VUIICIJon,wllb lb, pool maybe 
di, brw,.... pomt llnqubod for . a1Joca1ed111-I tu pe,anl oflbo equolly nlov1Dt for,ud, _.. 
ens<>"'& pool o/Iw,g, wb....., lb, pool'• !mtitl 1Dl1P ud pnmlwm. lb• Finally, millb --,.21(,)(I), 
DiidONJW Doc:umeat Js amaided or ~tors of illvestee ~ allocai.d at propo,ed Rule 4.Zt.Q) would haw 
updolod. or"°""'• Ulbe ,c,u&J brwol· !.°!!'J.!r.;"'C: ~..!-~ ,p,dllcally .. r.n..'.:JC"""'' for 
eve» point betoma materially dilfete:DI r-r;rov=_; t the order J1ow ud soft arnqesnata 
from that whSch eppun in the ~ ta a the or u typee: or dftcbable anupmeDtl by 
l>hcl ..... Doo,mtol, -·" Pro (JI~ which·- ... ,-.-
~~ aod u adop1,d.- nlirrodto_,...i....by, ID.llni ...... o111,,poo1•,-wllb 
4.24Ulud•.Ull)nquireill,d ..... or ,..... .... e11 ...... lb,po.ol~-or. ODFQlorlbelDtroilua!oaoflbcpool'• 
... _. •-·'tobo j,uUc:ularFQlorlB'......,kally """°""'byulB.Alwllblba- ' 
-~~a:;:.i-. IDc!udlD(pa,-b•llow...i Nlo,dl,d;,,w,,ofllll ....ial OOlll!k:I& 
IDcludlll1..-ledG1""'lfadUal aoftdolla~Jwor-lba -"'-••tobo~wliolbar 
_,.....,_be d'1..,.r,,,d. TIM, 
O>mm!aloo beU..., lb,t
oololy- lb4 prior,..,.. aaua1 ... 
0Dd.-1m~ml&l"dmg. 
•poc@lyUlbe ba,,._,o 
-potec:bup,t,,t,,-
-oglaorad"'-tar-

. mndltlom. Wldinspoct tor-mid 
~boratuUiwbJlb,00• 
-CfA. cll&doNN 11,i,wd HI• 
a.t•fl&!)' l&UNtbe CUI~ ,-cl 
bylb, pool or-• to U.. CJ>O• 
Cl"AIIIDCNUldua'"11k.01'-, 
"1oclo<ure""'!UlMU,uar..iud 
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or not ,pedlc:ally called for imder eq,ie,ded qua;Dtit.Uve lmpact cm a pool's disdonn ol'the benefit to the nlated 
Pf!~ Rule U:4(j).... nte of mum, but ntber, OD the basis of C1.tlty ad th• polcdJ.&1 detriment to tbe 

s.v.,.J cammentm supported the what a prospedift iDTeltm would _.; . ..JIOC)t A:,atber comrr-atcr stated thai ft 
~ion oftbe n.nge of rilquif'ed com.icier to be mate:ial. will be wry difficult, lfnot impossible, 
c:cmfllcts disdoru:e 10 lDdu.de persoDS 

6 
r .... n:-. oflntend-C'T'M for a~ to qU&Dtify the sptuds 

aot registered with the Cornmb.dnn. • _,...,....... charged OD forward tndes between Its 
However, aeveral com.men.ten noled Propond Rule 4.!!(P di!Je:red from pools 1111d c:o@l~ea affiliated with 
tba! c:orJlid of interest diac:JOSW'ft have former Rule Ut(a)(5) m that th• tbe ~ and wsed that uo greater 
oxpcded beyond -bl,......,. pn,poMCI rule would u .. addod Ibo • -iletall bo nquJnd tlw> ....... bo 
and 19COmJDended restrict1n1 d1'closure words "'(1) full cS.c:riptlon or' uy quantl.6ed but will am.stltute a 
IO .. .chW .. as oppoted to .. pctential" ac:t\W ar potential c:ou did Also. the algnl.6c&llt cost to the P4?0L .. ODe 
amllJctL Cllhci wpd that ooly tbo,e lollowh>J puapph, -..lilch'"" comm .. t«mged that Ullwe •.2•C..J 
mmllc:ts that the CPO nas=ab)y propoNCI u put ol llte c:cmfllm: of appUes to Investee poo_la, 110 dlsc:JOSW"e 
believes might be considered m,terial iDtaral provislcni for a'0 Iuclosure ,hould be nquiftd with nspect to pools 
abould bo nqwnd. a............, Docum .. 111o prvpaoed 1ta1o U4(J), allocotod loss tlw> tc - of pool 
suggested 1hat only conflicts likely to· wu lDadYfflently cmiltted from ltule euets: an intermediate lneJ or 
Mve a direcl matenal advent efled DZl 4.13(jl iD the Proposin& Rel .... , ud lt disclosure should be nquind for pools 
tbt pool Its performance ortts .:· Im been mc:luded ID the Niau allD01ted at leu:t tm lnri leu than 
nl&Uoublpo with Ill l'CMI allould bo odoptod,,,. _.,.e,. pen,,Dt; ood full dbclaow. 
nQUlred. (2) JDcludtd m tbt clnc:r1ptl.oa ot lUdt abou.ld be rwq,w.red for pools allocated 

'the Commlu:Joza 11 adar,tlna It.WI amflict shalt N u:iJ amqe:ment wbanl,J IDCft than twenty•Gw Jl'."Ot:Dl. 
4.24{f) genenlly u propoied. IIO'W9\!V. tbe ndfD&adriw or ay prizw:ipal tbeNol The Comm1uloii ii ldopUDg Rule 
Ibo (;ommlalon b,i edded to the Aw --•-« lu""'11, - 1M 4.2"'6) u propoood (with• wonl onlu 
tule new §,f.24(j)(2) wbicb nqulres "malzlleo.U:1101 ot'tbt dk=t't cnrnmodl1)' di..u.ae b iclarity).'ft ID lltutiom in 
description of""(a)ny other material mtant KCOWt wlda • Altum cmnmlfflOD wb.icL • trf,nMdioa 11 undertake with 
coaRJt'I of interest fn\'OhiDg the pool," madimt or tM b.troducdOD 0HM1 K'COW!t an .miiate for wb!ch 1here is no 
to mW clear lbat materlal conrucu ~ 1111 bitrod~ brDbr (aucb • l,!!',:!Y diueminated ;iice, the 
lllvolWlg DOD-mljor CT'As ud tbe P')'ZD8III border flow or aaftdoUu- alon nooga!_.. that 
apm.tors of uoo-major investee pools ~}. qumUficadoa ~e .. cost .. thereof to 
must be disdoled. Uoder 1be ~ No commu\l ware nce!Yed the pooJ may be d1f6cuh. In auc:h 
materiality 11andard, dJsc1CKUft of spec:Lfiially addrndng propoMd Rule contexts th• C«nmfulou believes that 
CODDitU of mtelffl. cm lbe ~ of Cf As 4.!3(j). Tbe Commwion 11 adOftlnl u ~ed by a commai,ter, an ' 
and aos of tll'Yfflee poolt below the Rule 4.13(1} es pro~ (re:nwnberlDg It explanation of the benefi1 to the related 
ten ~t thresbolds is required u, m. u 4.Hij)), wttb the additlOSl of tbe party ud the potmtial detriment to the 
light of all lm!ant c:lrcumstmCa, foregolZ!.g paragraph, tncluding the pool may be suf&dent. ID Olha cues.• 
Ulduding, ror example, the utuft and reference to payment tor order llow and aood faith estimlte or a qualitative 
severity of the coiJlict., web disclosure aofl dollar ancgane:nts. clesciption of the potential negative 
..-ou.ld be material to prospecdve pool c. li~/or~ Porty 7nuisactioru: impa:CI cm tbe pool may be suf!i.c:ict. 
p&?tk:ipaiiu. Tbus, tbt additional Tbe fact that such transactions art 
iubpvagra~ will reinforce the dictates Propoud If.ult U 4(k) would hive entered Into on• DODCOmpetltlvc buis 
Df'tM genml m11nia!i1y standard requirtd lhat the 0"0 dnaibe ud ahould also be highlighted. With. respect 
SLSt,d 1n Rule U4(w) in 1hia au. discuss the ICOSU to die pool DI any to Investee pooh. the Cornmlnlna does 

With resped to the commenll material transac:tlona or am:ngements m.ot believe thst the tbn,e.)evel 
C011cmrln& lht desirability of limitiDa betweeu the ~ and any ~ disclosure ,uggested' by one of tbe 
ccm.OJCI of iDteresl discloswu. for af6liat«1 wtttl • ~ ~dins commeuters is warranted because Rule 
exunple, b.v -•1rine the disclosure aen1C"eS to the pool for which theft la 4.24"-) ,pplles to tNDHCtloas or 

,.,._ • ~bliclydi···-•··ted prico. •• only of "actual"' as oppOM!d to it,, INC,Lluw. anmgemenu that directll!tDvolve. and 
~enUal" conflicts ofinterat or ouah t • nilel prm.OUl)y ocmtalDed that an material to, the o ered poo1.1rz 
materlal cxmftiets, tbe Comm!sslon does mo comspondiDg provislcm.. th• Thus, UI applying Rule 4.24(k) to 
mot believe that I dur briP,t be c.,,..,miu•tm ~Ina that this~ of IDYHIN pool tnDAc.timu~pool 
tlllllnd.ion oftbll natYn cm disdosun ls ahudy meDdmd in IDUIJ' opti?,tors may rms!der the mart of tbe 
SIMWDgfullybt drawn cm a 1tl'OIPl(:dff ~.~~~!!~ .. bon,qulmtldiic:lOMd.a.t that pool's elloc:atiOII. of funds to a IDwstee 
but&. A sltuatJOD that mav ripeD lnto e - - UU'-.-u ....,., ID ••--.4 ... the matcillltv of• 
eoollld o11o1....., a1thou'g1, ~ 11u... Howeva . ., ... the -.i.g-or :;.;;..i j;iy~ ·• 
dooe'°" olth,ute oltha Diocloouno -•er--dlomlo wlllch • 
Documc~DODotheleam.ybou poohc:ootnclwlthll,olrQ>OarD '-~=Ruleo._..P)larQ'Ootmd 
autenaluaactualconDJ.c.tlbat il&Uateoftht0'011counterpertyto 4-M(k)lorCfAa :_ _ 
~u!sU. Howeva,the t1,,lrCMdl..; 0.- Cnmmlqjan It. pi..,....i. ltulo ._..Pl wouldi.... 
(;omml"loo ..... bellow that coo!Ud of boll'"' that ID -nqulNtDal lor nquliwd ililcl...,. of 0111 maltrlal 
mtemt ,1;,c1...,. ,bould bo pdod by - dlsclos..,. k wamntocl. odmlD!-ti .. , d¥11 or ci!mJnal adlon 
enltofnucmudtbatcmhtbo-■ ~c:omment_,r,rle'medt\at . wtthmlhe·,NOtC!1Ds&w,-nag~ 
rmDJdl that.,. ,.....,bly libly to 'be -~~ _,II dllliol!!~- • 4 _ the pool'• C'O.lndiq - l)f uyt 
-aolmmtbodiodoted. 'l'lio • •··-~- =L. ~-- IMJa!crr-,~~ollfl!Jor • • 
Omm1vlonstresw.laownwr.6at Com_m~N{~1"'oor,?d•,aquldac• , - .. •• "'' ••• •·•··· •""' • 

= bthkrmtexubOUldllClll -~; • • ;•o •.t:1 -1·,:.":"--· ;v-- ..... J,... _1, .... ,. ...... -... i; ... ...,..:a •• • do 
.t.deftnmnedon•-... 1.·.:· --~• .. ~·11.,-al ••·• • .. bdaclloelalt9Ma&..._...._-., ••• •or•~, ... ~ptilll"-tkaflDtbt&ut~III• • 1 llanU.etdlit,_,..ol.W..~ ■ r·• ~-• 

JJUGUl~~•,1 .. ID~.4 ~ ~ .; ---=---ai.;r~,exs,.~J',.fi.-'-":.':-.. •. ;_-_~~. .,.W-..,•~•--sn1a1••· _ _, Nllla tbt,,...., ..,_.._., ilbehcuri ; 
-1--,bltc.t'IQl.lcd••hltu«w). • a..-woclbpui,,.,.--.-...... 
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t lnvatee pooh. anypriDclpal altbe statementsu dfsamed above or Jftbey tbe llUgaUcm d1adocw-e nqufremeat 

foregoing, uid the pool'• tads and m, Involved lll~Uons of baud or \lriUful u~ fundt-of•fw:ici& ii u.aclev. 
(if uiy). Diaelosure of ac:dons that wm. ID.lsconduct. opoee.! Ruh Ut(I) .i.o - 'lbe Commb:s:lcm. had~ Ruta-, -
ClODdudedb,,edjudicaUoaea lbemeritt • wouhleq,ieulyliifll!ftqUind -----a.2t(n and◄.H(k)m.p,upos .• 
iD favor oftbe listed ~would not disclosure of litJsaUcm against apoo)'s .(renumberi.nJ pl'Clposed Rule 4,33():;} as 
have been required. Rwl: tnding manager, ti any, and fta 4.Jt(k)) wttb the exception that the rule 
t.33(k} would bave required dm1lat prindpili,'t r.quirament pnvlously b. darlfled to make uplidt th1t actions 
d.isdmwe wilb respect to lhe CI'A and eaeompu:sed wi\b!D tbe fonDer Ulvolrin& an F04 ot Ia brou.gbl by• 
widi rupec:t ID tbe l='Od and 18 nqulred nqu!rament lor d.iacJosun of litiptlon Doa•UnJted Stat• ngulatcny a,eacy and 
10 be used bvthe CI'A's client. . agalnat CJ'A.I. JnvoJriDgallegatiom ofb-.ud orwlllful 

Former Rule t..%1(a)(l3) 19qulnd PropoMd Rules t.Zt(IJ and 4.U(k) IWCQDduel will be coosidend matenal. 
disclosure of any ac:ticm against• pool's thua ~ted • nduct.lon or~ 1be nqultemeat to disclOM acUom 1h11 
Q>O, CTA. FOi, mo, .. , of their 1111p11 .. dllc:IOlllft, PIJ1!C>llarly with would be nquind to be dlocJCIMd 1n 111 
principals wltlua 8ve yean prece~ . nspect to FOdl and J&. 1be scope or FOd'• or m·, .financ:W stat11mea.ts 11 
the DocumlOI dale wllhout ,egud to th• ,...i...iy nqu!nd IIUgatlcm being ratalnod. Since Fa.i. COl17 fuJuls 
outcome. Farmer Rule t.Jl{a)(7) cliscloiuris as to Cl"AI would hive been of the p(?OI or JDI.DI:~ l000Ullt. their 
nqubod llm1lu dloclosun wllh ..._ IIIIIJ1ed undcrpn,paoed Rule t.2'(/) to finendol 01&1ua111d nlleb1U1y.,. 
IO&be CTA. anyFQ.f orlB the client h major. u opPGMd IO.U. Cl'M lorlbe sn1t1ers ofm1teriaJ impoNDceto 
aequ!ffd iousc, .. d uy Flndpol of pool, .. docily llllpUoa qeln,I ~..,. ln-.n. 
those penom. Jfthere hacl bee no operators o!m1Jor blYHlee ~ls would Except for r,en11 occuniq 
KCJons aga1nll my of the listed penon.s, bl lDduded."4 JJUc.Uoa 1Dvoli!:fi subsequent to-th• iuU&DC:11 oltbe latest 
lbe former NJes nqu.lnd a statemalt to fQd and 1B ~clpak wu DOl \lded c:mtifiecl fiNDdal lltaWlleDII, litlaation 
that effect. In the p.._d rule. nqulnd to be dlocl- would elnedy 

ID addilion &oeliminatfn& the Commenten ~y sup~ tbe i.ve been dfsdosed iD the FGl'1 or 18'1 
Jequiml>'"1IO dioclo,e ea!DD1raolved -dwiges but eua-ted- Je,_..OU11Bed finudol ... lemllll&. 
OD the merits iD ftvor of one of the lw1her revldoDs. Ont' commcter mpd Gennally. the 00 otCJ"A will be al:,le 
ideotiDed penoza, the pro~d rules lba1 oJJCommluioa ud otbG' . to ,eJy. under• ruaooab)e dWltJlCI 
would have subst.m.Ually riduc:ecl ngulato,y maners QODduded lavanbly .cudu-d. upon these pn-ui.:=, 
nquired litigation disdOSW"U wtth nspee1 to the JespODdul (Wfflber dJa:cto,;ura u to matters~ by 
CODtcmiDg FCMs and IBs. Finl. the or not iDYOlriDa aµtc•Uom of fraud Of 111.1cb state.meats. A a0 should nacite 
basic deteim1Aaat o! wbetber FOd ot m willful COD.duct1 sbould be comlder.s nuouble dililfflce in detmn1nins 
litigation would be material would be not m•terW. Severa! cmmneaten wbJGh IU~uent aeliom are ~uired 
tbe extent af pa1entiaJ impact o!lbe canta:aded tbat lltig•tkm agllDst FO,k to be 10 dJsc:lot1d. Gaenlly, abeeat 
prooeediag upoa the FCM or IB. Wllas la lmm•terial becaUM such lttiJaticm lac.ts placmg the 0'0 or CI'A on notice 
the prooeeclilig were brought by lbe geaenl.Jy does nol teoPardlze euslomer of apeda) drcwutulces. the 00 or 
Commission or aaother regulatory or • funck and wutuallj dJ FCM, haw been er.A abowd be able to nly upon 
NU-regulatory organization. The subject to lftfg,1ted cuscomer claims.One ,epresenlltions by the F04 ot 1B as lo 
pn,c:eeding would be clisc:lDU.b)e cmly If commenter ltated tbtt only lftiptlon what UUJ;ltion ii Nquiftd to be 
I• would be nquJred lo be diocl....S In '"'Iuind 10 be dloclceed In the ta.l's dloclosed In the lum's fimndol 
lhe Dotes to cbe FO-f's or JB's 6Danda1 fin.ndal statements (and DOI lhe statements. 
llllemUtitJ pttpared pU1$u&nt to nguJatoJ)' matters required by JtuJe Ac:llon.s ~• lly the C',c,mmialon 
110crally •caoled ......,ting t.24(1){2) (ll) eDd (Ill)) Is matalol U>d .,. INeled dlll.,..tfy from thcee 
p:lnd leL'" biocJ...,. ol ectloos should be nquind In Q>O m>d CTA t.ougb1 by other ~o,y qados 
broi, t bf the Commission and Olber- Doc:umentl. OOer commenten due to the ~pUvtly greater 

OJ)' agencies was also ptopoaed • contended that O'OJ and Cl'AI IDU:lt n)evuce ol ,uc:h KtiODS to the 
stnamliaed. Commission aaion.s reJy upon the F0,f IO fum1sb ill iDYfl.tmmt clec:illcm being made. All 

would haw beea deemed material Jitig,Ucm history and.,. unable ta • actions brought by lbe Commllslon are 
except lot concluded tctiODS which did verify b.der:ndentJ)' the 1D.formttlcm considered material ocher lban 
Dot mult In dvll mm,ewy .... oltia· thel I, pnmded. ~ coacluded actlou thal did DOI ...ii In 
ac:eedma SS0,000 1t1d did DOC involve commeziten nammencled. ~. dv11 monlW)" PIAllUa ~ 
alleptJODI o!fraud 01 w1llfuJ tbat JIUg•tioD dlldolurN bt Umlwd lo $50.000 and 4141 DOl involve .U..... 
mJsc:oaduc:l • wbic.b wu adjudJc:.ltd . those ac:tians egdml an FOi chat tbe of fraud m DI.bet wUlfu1 mJ1CODcfuct or 
oa tbe merits tD favor orcb• spedfied FOd reucmably belleYel.,. liblY to wbJch wen ad Judi cat.ct on the IDlnU ill 
penoD,ktiDD1bnJugb1byodierledoral uvealDOl&doled--.. 11ia ,._oltheapeclfiedpenoa.Aalou 
arllele n,gulelcxyegeilc!Hordomeatlc FCM's ability to~-- "-1),1 byaoy Olherledcolar-
or loret ~IOryCIIJIIDlzatlou -totllepciol ormceopcl -• _, byaDOD-tlalledStal• 

="-:=u~iw:::=i.-.. c:i:·:r.::::::~~olcm =::..~ 
bo dlod- In th•-"' fl•••dll .J ... ~dloc:bed'" ""POl'a foielgD,.,. material If they ID'°'" 

m JB', finmd,I 1t11maca. ADc6lr alltptiom of fraud m acbtrwillful ..,7., ........ 1"" U4(1((Jl(IJ_,._Kll- ......,....,_ that Ibo Impact of lllllcoDducL ID Ill.._ IIUbjed to the 
_,.111~:~--=:"9.:;..,_. . ... ..... , ....... , aeanJmatezt,.lltJlt&Ddud.oonebvW 
~Udie,....W.tt&luc:IIJ._._.. ...,..._uoa,_...x.,..,....._... actlam1WPkfn&f.D•.=r,dlc:atla• 
ildpdoelttillNr,-.bltU•,.Ub1Jt11111Df1• ... -..,_....-~__.._. . tbtmarJulD.varol ~-_,,,_.,._.,.._._,,_.,.. __ ,..._.o,____ -i.l•l,enqu!n\ltob'dl..._ 
_._ACXX>I.Wl1NCPQOCDHl1NCEIGS. __ ,,_., __ ..,,...., AIIDtha-arotherr.::ol 
.....__,Fiawllf ...... Na.L l!;NudDpi:blpda.•.,.S, 1116dw • 
(Flaudal~:...S.~1m1 .a..w ........ ..,....._dl l11 ■1"d theba!naJ..Rulec.2, ~ 
ftlatbltteduclohnelccec!111•rch1.1DcW1aa ldcatSoe......,.,--Nl~ 1t111DelONtmentolUtlptlcmagllml 
...... .._ ._,._. ,_.,....._ . • !:TAI for the pool 111d tlie opualors of 
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JDV'tllee pools. Subjed to 1be smenJ 
JDt.terialily standard of Rule 4.24(w)11n 

disclosure ortUtgatlon agalnSI DOD· ;. 
m1jorCTA, and illvest.ee pooJ operators 
would Dot be requited b)· kule 4.2,&(l). 
Utigation agains1 the FCM and 1B for 
investee funds, absent special 
drcumsiances. would Dot bl n,qulred to 
be d.isc:losed. 

a. Priodpo)•Pro<ocud Pools, Rule 
4.24(oJ fot Cf'Os1M 

Proposed Rule 4.24(0) would have Nt 
forth minimum di6closures nlevant to 
- "gu&nnteed pools,•wl,Jcl, the 
Proposing Release tmned .. limited risk 
pools. - Gm,n.!ly. Pn,pooed Rwe . 
U4{oJ would baw coc!Uied -. 
Comm!uion Advisory 86-S'" by 
,-quiring the ao of a .. J.imi,ecl risk 
i,ootH to descn"be tbe M.tun of the 
limftaUDD OD risk intended lO be 
l)fOl'lded, 1he marmer ID wbJc:b 1he 
limhation would be achieved, iDdudJng 
tht cost ofprcn'idmg It, lhe condJtions 
to be Alisfied in otdu for pan.id pants 
to NCIIWI the benefits of the risk 
limitation and the drcwnst&Dcel lD 
wblch. tbe risk limitation would become 
~ve.'" Proposed Rule 4.24(0) 
would also have requiml the ao to 
IDchtde In the break~ analysis 
nqub<d by Rule 4.2tU)(6) dl,cl .. .,. of 
tht cost or atablishmg cd UWDtdning 
tbe risk limitation, expressed as • . 
percentage of the price or I mdt of 
~dp,tioo ID th, pool. 

'I1ie Commisalcm DOied In 1he 
Piopos;lng Release the proliftratlon of 
SO-Q)ied "guaranleed pools," which an 
designed_ to assure putidpanu the 
ntwu ,r their initial iDvestment, 
eme:allyby commin!Dg a aubstmUal 
porllon'oftl>e assets of the pool to 
iDtaul•bwing instruments or 
comparable 1n,-e:stme:1ts in order to 
fuud the guararitee feature. Al DOted. 
sucb "'guarantee" structures generally 
impose com w!ucb limit LIM po11ntill 
far l'IN1D cm futures trm.llCtiODI md 
otber type, of Investment returua..,. 

often subjed: to slm:i!firmt nstridlom. • , •:Y to fund che ~pa] 
lot example, that the panldpuit • -prottdJon. feature be iDcluded iD the 
malntaln h1s lnvestmfflt ID tbeNJld for • bn,.al-evllll an&lyds nquired by Rule -- • -. 
• specified period ofyearsln order to 4.24(1)(6), apftfled ua percotqe of 
naliu OD the ~lee, ud u. aub}ecl the prlce of a wilt or putidpaticm. Rule 
lo I.be risk ofnonfulfiUment due to 4.Z4(ol b lntllllded to supersede the 
various CIUNL Q,n,equeutly, iD the specific disclOSWfl set forth iD 
put, NpNMDllUou iD pool Diac:IOSWIII Adviaory 86-:1. ffow,,ver, Athbory es
Doc:umet1ts conomtlng various types of t may continue to be belpful iD 
guarantee atNdurN hive bee.n c:arefwly C0C.llNCting disclosuru under 4.24(0). 
ecrutinized and guld&Dce ba1 bn:D. u well u providin& insight into the 
p,ovided by edvilory CODOCIIIDo p- of this pnMlion. FUJ1ho,. 
material ditclosmes that lbOWdDe D'0f &re reminded orlhe admonitlOD in 
made tc, p1ospectiw iDvestan In pool■ Advuoiy a&,,,1 tbat .. (•la, llltemeots 
with '°'l'W'IJl,tN" lb'\aC:hD'II. '" tbat suggest that the riW of futures 
Propoied Rule t.24(o) wu designed to tndiDg are decreued by nason or uu, 
codify these specific m!Dlmum stNctwt blve a high potai.UaJ to 
dadocww c:oo.cmmDI •pautae• 1Disl11d or docllve and could nsult in 
structures. eerlous \lioladous oftbt Commission', 

Tbe priDdpal c:omme:Dt oBwed on ngul■ Ucm.s aad anti-fraud provil!ons. •· 

~ i:-:: ~o/.J=~- C.Suppl.,..nla/ o,,d VallUllaly 
propo,,d to bo used m Rule 4.24(ol - Dild0"'1ff: 11uJ,s ,:.z•M forCPo. ond 
potentl■l1y CODfuslDg ID tbat most 4.U(n]forCTN' 
commodity pooh: ue limited A hcruca1- campla!nt c:onc:ernlng 
partnenbips iD wblcb the ri■k to c:omm.ocllty pool Di■d0$\Ule Ooc.umcts 
lnvatan ls to ■ome degree limited no II that m many cues the disdocure 
matter wbat other meuwws are taken. A procn1 falls to achieve its IAteDded 
fll1ety of substi1ute terms were PU!J>OM dut to lbe .bigb volume of 
proposed. tncludiDa •apttal pmecled infonnatfon, mucb ofwhlcb is beyond 
pools" and ~dpa) Mimi guannleed tbe ~ of CommiHlcm nqulmnmts, 
pools.• ooer tban the comments on the !Deluded in the Disclosure Docmnmt. i;_: "limited ri,k pool".....,. tbe Toedd>w thls .....,., tbe 

sslon did DOI rece.Jve any l))ldfic Commlu:lcm propoted a format for 
~cts an proJ»o:sed Rule t.24(o). Di■dorure Docwnents; wder which 

The Commlisl:on bas determined to disdosura lbat ve °"¥oJWlteered .. 
subslJlute the tmri "'prlDdp■l-proteded would be nquind to be placed all.er all 
pool" for "limited risk pool.• ad relevant ~uired disdosuns. 
otherwise to adopt Rule t.Zt{o)u Specifically. proposed Rules t.24M and • 
proposed. As disc::ussed above, 4.33(n} would have requind all 
"priodpo)-p,ot,cted pool" la defined ID lnlonneUoo, Oll,,r dwi that nqllhed by 
Rule 4.tO(d)(S) to IDND ••pool the Cornmlulon.111 lbe 11Dtilraud 
(commonly ,efemd to a• ~teed provillons of the Ad.. and~fedenl or 
~1") that It dmgned to limit the lou state NCW"IUes laws uid tiom, to 
oftb• lnltW .. ........,,o1tu bo pieced "followlog the ted 
puticlpants."111e Cornm1n1on ...- nqutred dlsclcwra, unless otherwise 
that.., olth, "llmlted ri,k" opedfiedin thlsrule." AddJUo..i!y. 
tumiDotogy of the proposal could be sucb lnfonn,uon C:OWd DOI Mve t.en 
confusing to IDYatan and that IDldeadin& in CODtart arp:aentation at 
"prlDdpil-protectad"- IDcoDllltct wltb roquln<! diecl...,.., 
clllllDguhbn pools .. .-by a az,d It would be ou'bjocl to the ...U-hud 
panlll.N .. tW'e froaitAGN tb.■tct provb.iom of tbe /t,.d.lU ad Iba 
Dot. • ioguleu ... tbemmder, ud to 1111a 

,..-..i,11tt11eU410Jnqulffltbat nprdlt,athe_of __ 
the D'O a..c:rn,,the.....,. ofthe IDitmel-ulpte<! byaftlltlaod 
rmtempleted pr!oc!pelpnuctloa • --•lloo-' to-oo 
....... ,dl,cloo!osthe ........ i.,,wlllch t7(JloftheAct.-tWl7,PaopoNd 
p,vleclloil of prlDdoel will be acblawd, -=~.;.,-• • 
IOW'CN of funding lortht ~«:Clem wn,-c • : ._.,_ JN ,.._Gt 
,-tm1,rmdJ.tlonstbatmustbtlltlded =11;er:.w--,,1 :2:_. 
forpatk::lpanlllOl'ICllftthe~Uof .,..C ;;:~. t ■.W. 
cl,e·protecll_OD __ .,,d_ the -- .._ ........ l>I 
~ODINtw-tliecomelopazatiVL .............. .,lrOOIJI .. Wfl) • 
'n>o1ululton,od!aotbattlia-al • • I ,. ...... .-11 .. crMJ. .. _. 
purmulll&111dAnJm&uietl . t:!u'.::W~-:;'=-, ,.......,._, ............ .._ .... .. 

Ja1orim.doe1'Nitpadlcd--;,, ....... ... _... ..... 
-s.~•-'°., .. Aa. 
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; Rules «.24(v) and t.33(a) wee dedped ud t.stla) u adopted. tnat ,iio actual' or ~eau.J a:mIDcta or 
to usme 1bat eon dJtclosu.rn: required SU.pP1emental perform&110e ud Dem,, interest· ngaid.lbg C)' ~ Dfthe pool 
11DWOnmninioa cd other rules and performance fnformaticm dJJrenmly Ge JP tnd.lD& prcsrw.lZI DD the·put DI' GIIWa _. _ 
statutes are given due promiDence &nd to the sxteaslve ,pedfic: requirements of persoas:•• that certain penons do DOI 
tb11 focus :upozi these matters is Dot Comm.Jul OD rules with respect to own any beneficial lnttrut ID 1he 
di.placed by the often volUDWl.ous - perrmmuac:e data and tbe h!ah pool;181 1h11 tben is DO minimum or 
material grstuJtou,ly IDduded ID the susc::eptJbllity of perlormance data to use maximWJI amouzr,t or ccmtrlbutiOD5 or 
Disclosure Doa.unenL tD a misJNding nwmer. nus, the a tire maximum amount Df'time pool funds 

Tbe comments N::eiwd., tbe nqulred pm'OflZWlce preRDtatfcm must will be held prfor tOtradmi:1 • that 
"Coa:mfulon indicated tf&mfic:ui.t pl"ic»de uy supplemen1.1.l perl'onunoe there arw DO restrictions on truder or 
ccmfualon re1ardi.Dg the IHIDing and data.ut However. nqwrecJ YOJatWt, ndem~om of parlidPltiom;• lb.at ao 
ciperation o!propmed Ruta f.2f(v) and di&dosun, for example, ,upp.lerncntel material acUom htva lieen brought 
4.JJ(DJ. Omm:ienten auened tlwil ft wu clfsc:losure to indJcete hfgh monthly w1thin the past tlw )'N1I ag■lnsi certain 
vndeu where Y&rious •~ or volatility for a CI'A whose~ penoDI!:''° and that cert&in penom will 
'WOluntary: W'onmtJoa would N t,. ocherwiN nqulftd to be~ 1101 tnde for tbelr owu acx:omn,.,., 
nquhed (or pe,mlttod) to be placed. mi!y 00 u ... u.i buh, II oxpnuly Tb.,. nmaln nquhomeolS !ot 
Tbey Doled the poCeotial !or...-., pamlttod to be Included with the affirmlldff, postu .. Nlaled dlscJ ..... , 
of ,elated Jiau ln differa.1 ~=- of related perfmmm di■c:IOIUIL . oa lbw: sub}ec:tl. u applJcable. 
• Disdosurt Doc:ume:al. wba clutty s Jemental ,pedi 
•'OUld be fostered bv pl;adng nc,n. ~p DODfata onDGIOt IJ. U..Amrndment anti~ of 
Nqldrad iDfmmatJOD. adjacent to the ormaUon that n ta to a disclosure z,;sdo,we Docwnenls:Ru'- ,f.ff for 
,equbed lnlonnatioo to which ft Nlates. nqu!Nd by Camml,doot Nies...,... Cl'Os and 4.JO /«CTN 
Al,o,....,......, clalmed that,ID ~.!:',~~'-:iol"' ,:;:;-dately Ao propo,ecl.Ruloo._.. ud 4.35, 
essence. by da:ipting informetlOD u d1sc:1osu.re, provided:::, the '9qUlnd ~da 1ov_em the UM, amendtDezit 1nd 
-..!UDtuy,"a.ps ... b would be dlscl_,. bnot ~ obocurod or filiDao!lnscl...,.-..IS, would 
~ that such 1DfonnatJ011 wu not mede Jeu prominait Other Mw NtalDed, substantially unchanged, 
material' or mlpm:IIDt. •-hen ill fact such supplemental informatJOD muat fallow lbe nqu!remeqts oltbe former rules, 

• 1o1.....uoo 11111)' be ...,_,,.to nplllo the Ju, nqulnd duefo,.,. except lhat with..,. nceptl01>."' Tbe Commbslon 
ar cwlly nqulttd dlsclosun,s. proprietaJ)> bypolhnical ~ pro propotetl to mud the length ol Ume 
Commenten also noted that JI II o~en rorma (ucei,t u pnvt~y that • Disc:IOSUJ'e Document could have 
dJflku!I lo detenalne what lnfonnatJon discuued)•M o, shnul,ted tn.dlD,t bKn ued followiDg the da1e thereof 
ts m121dated by law or~tauoa ad ftC\lltl, because of &heir lnbttent lad. or from lb: to niDe months. Al tbe 
wbat is meret,1: achisable to iDcJude. reliability u,,d hlgli potenlial tollllslNd, Commlulon DOied iD the Proposing 

4~f!7..atc:i =:!'t:. i:ies : must be placed at the end ottbe Re~, \hi• would ~ihe 
4.S4(DJ} wtlb lbe following ::r= ~ follcrv.iD& all other ~sci~-=:: to thote or 
mod.J6c:adona. The word --.Ot.mtary" on. section 1D(1)(S)ofthe Securities Act ror 
ll.u been replaced in the Nle hudlag W. OChffC...,.. public NCU1'1d• oft'erings.Hs Thus, 
with'""Wpplemenll),"'andtheruleses A.Dddiono/,..___m.doivres 
•d~t'd alstinpdsh unong ••~ .. w ..... 

supplemmtal perrormmc:e disclosu.res Tht C.ommlssiOD proposed to 
(which must be placed after the lut eliminate certaln aatanenll wbidt the 
~ pe:rfmmana disclosure), Fonner naie. htd raqulred re,istrants to 
tupplemenlll intonnatJOJ:J wflb r.peet Include llthen WU DO af&Jmatiw 
to required non-pufomiance dJsdosures respor1H to• ~ dilclosme 
(whicb may be placed aflu or within ffqUlmnent Ce,.,• "statement that DO 
the tm of I.he com:spoiading 1'QU1red material actions had Nell brouaht 
dJJelOIW'fl), and supplemental agaiast the CPO iD the ~~ing Gw 
IDJ'orm1tJon whicb relates ne.lther to the yeus). Although many CODUDtmten 
puf'OflDIDCI iior the non•perf'ormance aenenJJy z= of the Commt1S5""0'• 
dioc:loouros ~ b;, r>.mmlNI,.. • elJoru to _,.._ud 
Nies, federaJ or state Jaws ad hurde:nsoma nqufnd aatementa, DODe 
ngulatlons, N!f-nsuJIIOIJ'- althe _,...,. Neelved E1 
~om or laws of Dmt-1.fmted SC.ta addressed thew prOpoNd 
tun,clldlons (which m.., be pl...i M adoptod, tlio ...i.ed 
ollertht Jut NQUlNd dlsclo,mot ·-th .. ao looger!'qulre D'Oo"' 
· M propooed. ltule, UC(,) ..a CTM to mw the followw 1)'plo al 
4.SS(D)lffln'ed to dllcl_,.. nqubocl. ...,_,., u oppUc,l,le, fltii lhln.,. 
,,.,,.allo.bylodm!or...,._u.. . 
Jawaa-ngul■UODLTJMmodihr wn,c lwloe'4ea_-W......_ 
",cmlUes"huboendeleled-tho _,....,__,,..,,_...,..,. 
ADallUlettotlbeccomatoltbe ~.... nxpr i<llam._ .. 

poteotlaloppUcohllltyot-llodloo ol ..,,.......i......,._•----
law, Fm1!Jer. u ad~ttd. the~ , ~~.,.~~a..~ . 
ditdosuresfromw_lifch_~kmctal, ... ,_.,: ,_._.._ • .c.a......, ~ 
IDI.....Uoo ladllltoplllled~ __ ,....__ 

4.24MUJ.d4.S4(nJl.ndude OD cr~';..a;.1:,='L~-=~ 
~byappUc:ahJeJawsoflDOD- fl,- II........ ,~ 
Umted States turisdk:tloo. Rules 4.Zf(v) ahCIK.,... .._ • .._.., .... ..._ 



18180 FedenJ llegl:ste-r /\'oi eo, No. 142 /. Tuesday, July 25, 1995 / Rules and Regulations 

thtiM rules would haw ccmt1Duld to. the CommJaJcm., L&. DOl more tban. Doc:umait. the pool ~t.or would 
.-cld,-athemrnmtDessoJ1Ditdmun twicty-o.wdaysatwtbtdatacmwblch pro!idepmom,.l?c:eiDformadODforthe 
J)oc:wDmt and the mformatloo thereill. tbe 00 Of CJ' A ant bows or bu _ · 'J'O'.Ol !--rbich m1y be, but ii not n,qu1!'9d 
oomctions..tiling111d,b lheQM of nuontobowtbattbeDilclosure lo be. tel fortli b the JormoT1mcmlhly --

. O"Ck. attad:lment cf the JDost ftlCel:lt Docwnct ia matcially iDac:Cllrat• or Ac:c:ount St.ttement) cwrent u of ■ date 
Ac:c:ount Statement 1.11d ADJi.lW 11.,port &Dcompltle. IA~ 10 • mot men tban sixty dlys prim to the 
to pool Dac3osun DoauDcta. c:nmmenter'• request for darificaUon, date OD wl:uch the Dilclosun Doamieot 

• 'two commcnten Cluestioned wbe\her a,., Commlufon alao 1s ccm5mw,.g that ii provtd.d LO &hs pmpalw 
t1 wu appropriate to adopt• AlDe- c:i o&ring mt:monndum distribui.d. pe.rtidpct and cowriDg the period 
1Dcmtli lltind&rd from Sec:uritin Ac1 ~t to Rwt' '-12{b) mmt be sill,ca tbe JDOlt ••~data 
s.ctlm tO[a){3), and r.ccrmzNbded ~i.d ID tbt ll!DI JIWIDU U a eoaWDed lD the • DocwaenL 
-4 u ... ual updatl!IJ,d,edule. ·lllcl...,.Doc:umollL or ........ uy material dw,g,s In Iba 
OD• c:cmm,ater objeded lo mlmta1D1Dg ID~ to th• mmment pool's perfotmlJlce would l'llqWft 
lbt former rwel' ,-qulremc.t to d.iJvv cnnc:emlng the~ ot. ud lack of supplemm&atio:D of tbe Diadolure 
a c:m,a,t Aacomlt Stal41mct with the t.:Ddt from. IDcludlng ihe c:ima:it DoicwDmL 
DisdOSW"t Doamienl. ccmtauling tbat .Aa:owlt Statemeat with 1bt D1sc1osure ID rapoue to another ccm:mtmter't 
ID• IHC!ium- lO long-term fDnstmari. Docw:Dm!.t. th- Onnmltllcm 11ota tblt ewquest for dariScatlcm. the 
mc:mlhly ac:cow11 statemen\l IN Dot the infmmatioa. c:mulned ID Iba Comrnlninu ii~ that• ao 
1111tcrlal ud that 1be ~u to Account Stat.mmt pnmdN • Deed Dot (1) Ile &he most c:umol 
attacb the molt recat Ac:rmmt ptospc:tlw put!dpct witb nlewu.t Accow:r.t Statement lor a pool Ulllnl it 
Statement totbOUSIDdl olprospect\llel cunct. mfonD&Uon, par!iewll'ly wUb SI beiag \INd u ID uanc!ment to the 
allaalbuted to......., brucll o!Jicoo n,poct to 111e pool• per-, 11,al pool•a.Diaclaaun Document; 121 lnch,de 
~II substcu.J c:ampliuc:a k Dal 1Ylilabli ID tb1 Di.tdolUn ibe most cummtAc::coUll,t $&at.mat Dd 
~·-- • Doculoc,L '11,e roqulnmlDt to proY!de .AoDIW Report with I Diacl ..... 

Rules 4.26 ud t.JS are beina adopted ~ IDOlt nc:eot mcmthly Ao::ouDt Documct 11D1Ddmcnt mior to £1iDg 
pti.aally at proposed, "'1th Rule 4.35 Statt:meJlt ha means DI usuriDg that mcb amcdrnent with Ule Ounmfuh,~: 
NDumbmd u 4.36. Wi&l:a nspect to sbt prOlplC'tlve blweston nceiv. neut data • tJ) physically auacb 1be most aammt 
commcu favorizlg • one-ya, updat1n1 ~ the ~1"• perfanDCCII. nm .Acccnmt Statement and Am:iual ~ 
cyc:lt for OisdOIUft Documents, tb• ~e:n.t.. c::ou.pled wit!: the duty to to a Di&dosun Dccmeat amcdment 
Commission notes I.hit lmQI provide matenal information to pri« to~ UM amedment 10 
perlormlDOI mf'onnatioa DNd only be prospect.Ive Investors, should usure La¥fflorl-mdusJot1 ID the NJDe 
aumit u of• date thne IDOlltbl prior ihat pro,pec:Uve IDY'Nton ncztve timely PICUlt s, tuf5dat. Wl:l,a ID. 
to the Disclosw-e I>oazment date. inlcmDttlon concemlDg 1he pool', Ulenc!ment ii distributed to existing 
exteriding lbe upd•tin& requ1:emut ta perf"omanoa • n.c:euuy to~ the pool putidpmU. the C'O Deed. not 
Dine months means~ the 1M)tl'Dtially lltlle perlonnanct data tD &be iDdu~e the ktffl .ADDual Jwport ad 
performm tnl01m1Ucm 1n the DiK-10fU1'9 Docummt. U Jt would be AccoWll Statemct (provtd.d the 
Oi.sdosure Document IDll' be P m1JS:i m.1,1 .. &g Dot to discloM periorm&DOI exlltiz,.g partidpcts )lave baim 
as• )'NJ' old. Tlte Commfssion believes information lor the period su.bMquent to ncelvins IUCh repoN GD a t1mely 
lbat Mtber txteD.din8 I.he updating th.at refltci.ed in tbe DildOSUN ba,t,1. U • Discloiun Document 
cycle le twelvt mcnth, is unwananted, Document but prior to the Ac:anmt amendment b distributed to previously 
cd tba11be purpose al&be propowd Statement, the 00 1111y be nquired to aolidted prorpectiw iDveston, 
ff\'illcms to ~t updating GD a Dint-- provide additional IDl'orma.UGA. ID light howevc, 'lbe most nc:eDI Am:iual ltaiport 
moaili~ u .. bannomzatiOD "'1th of &be MW JWl.e-mcmtb update cycle. • end Armmd St.ismot ID""- be 
lhe SE:Cupda1e cycle, ta acbieved by pool opentors abould oxerdae aj,oclal lnc:hacled. 
adoption oltbe update provisions u caution 1n.auur1Dg that sufic:leDt c.DSMJM.,. ....__,.___. "'""':.-. 
-,d. . add1UooallnlonnaU51a dedto ---, 
• 't'be Commlufcm Dotes tbat Di5dosure lD\'fflGl'I rmc:entlDg ce lleqwrulems 
Document amcdments an not iubject ,-oletility oc:r.:.wrln,: 11 uaat to'lbe Al pn,poaed. bJel ,.21 1111d Ut 
tolhe...,..ty-ooe tlaypnfilm& period..,..,ed tnih<Di Ol\ft wouldllavorotalnad.,-p«:t!flly,Ollly 
nq,dremmt, but may bt ull4 l>ocumet. Tba Ccomml1AOD does JICJl puqnphs (aJ and (d) ol formtr auJes . 
llmwtaeoualy with lbdt llma wUh IF"' with lbt ftlW .-qr 1111d bJ' the ,.21 ed ,.11. ID w:b cue, puagrapb 

c:ommt:Dte:r that monthly data., llGl Ca) wu &be 1'lqUfNmcat Im clali'l'aJ ol 
~prt,or•w:ti • II" .. W.udoa It aatt:rilJ 1.o pn.,tptdl"' pool •. a Dfdosure Documct at or Won the 
.............. .......,_...._•111blr puUd~ta.'11Mlm=-cotnds. • Um9ollOUcl.LatiDD.ud~(dJ 
"'!:'=.,_..""!' __ ._,_. i:umllldatawllllll. llllaolghtml4 wu~lbli1111ioid • 
.....i ... ...,.,.,._...,al_poot -t!Moao,aloa,'1 ... lhelXI...Sooof of-ptoflhe 
__ .........., .... ....,,.,..,.. Iba apdatac,deto- -tbanlher Dlaclosun t1,eo1,<olaod. '!be 
_,..,,-rmaC111Dmnet1ot~.. thu UmOD1ha. • ~tt~ed ID lcirmm'Rwn 
~D amrl.-•fmd-A ' tbeOxnmliJCloablllewstbatthl U1(a)and(d) dformerllulesU1(a) ::,Q.:=;rr..::-s:3=::. pwpoaoollhe IOqllllomaltDatllda llll Olld ldJ _ W_ IDtlil-= ~~-"' -::.c --•-Sto-tllll)'. • ---11,alC'C)s ..... ~-=--=r--,.;: .~~ ... ~·-~·.:"',!:.~bJ~---·- --u.itn.--JIIIIJ-.. 
.allciortloo•~lt~ll,pam.- ---. 111-~ IDltlriaJabl Oll'ta1Dcfrcamt(1DCW1 
.,.....,__,....,_.,;,.,_; rultauolt~ .. ,.-_u,, • • '-NollciollDf doclOIIIIID&IIIMITmm _ ........ _ ... __ ., ll!ac:hmcdol1hiArmuDISllt-to' - .. . 
:rf~;::.-~=:-~ lheJ)ladocwotJ,,c;wLUDdortlll . • ... • • • • • 
er•.....,..,,......, , 1, ,._ S! • ....,. oltematlvo procod .... 111. lln ol • • ""-'5 ltult «.21(11 would llafl 
•1111 •i.ri&I II ... tMII ill• pool wlth ,-.. attec:bl.na tlie moCl rec:ent moa.thly pcm!~ CJ>OI IO ~.l,rwptdiff 
Nriacn &11d ,_ nq,Mat rwllocatloDI.. Ac:cow1I St&tement ta the DisdcmD'I •• • partldpants who an a ted 
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JD\l'Wlors a defined ill Rule 501 of tba1 CPOstmd Cf.Al must reoebe &om tlelerm!Ded that ~QIQ& ~ not 
·11egu1at100D UDdertlie Sea,dU., a ~w iDnstor • lip.Id ud ..,.u ...... !ortlie ~oflhe 
Act •• with a notlee cl illtGcled Glted acknowledgment ccm.tuua. &o be RFA.1..,Wilbnqec:lto As.the . 
o!l~1Dd 1erm ah.eet_prlo:r to delivay •~· nree commea.a.rs ptfOpGMd. GommiMioa bu IUtNtbal k would - --· o!the ·acJosw-e Docum~t. to lbat, 111 e cue of pools. the evaluate within 1be c:oatext or a 
rw. promulga1ed by I • nq~t ~tted to be .. us&ed put1eul11 Nle proposal wbetberaJJ or 
fu1ures auociaLion pwsU&Dt to Sectlan - U ID acbowl gment b included in the aome affected Cf.As would be . 
17(Jl cf the Act. This prevision wai' subscrfpUon dDCUD:lentt, with cne such cotaldered le be mwJ entitles IDd, U 
in1eoded 10 t.dlitate the offering of c:ommmiter ~that such ID 10, the ecDDcmiC impad Gil l\am. a/ ID.)' 
pool, that qllllily !or NJ;ef frvm acbcwledC:,:: not induda tbe Nie.•• 
registntio11 UDderthe SecurltJa Ad. u date of the Documem 111 ne nvbed ruJa reduce ntlter th.an 
.., ..... acr1op. • order to permit me oltha subsc:rlptJon tnaouelhe~llof-

One commenter called the ~d documen11 lhroue:' tlie ollmz,g, aw. 4.21 !or CJ>Ound the • 
change a worthwhile advmce. ~ that I b lei!: for the requirement, of fmma- Jtult U1 for 
c:i:mmaiten an the prot°: prv,uloo Ditdosuno DocUmat clatt would libly CI"As. Tbe miMd nala slpl6c:en1Jy 
mpcl that Ill_,. ...... dtd. • cmtlooktd. The Onnmlsidcm decnase the tmGUDl of~ 
TwC't:OmTDfften ~sted that• 00 codnu that an admcwltdgmmt may perfcrmlDCe and otJw ormadon 
sbould be able to de ·ver a tcm lbe,t be induded 111 the .subscdpUcm ioqul,od to be di,dooed byOO. ud 
to a person. wbo knot a accndii.d tloc:wnents for a~ provided that &be cr..u, ud Ditdcnn Dociuneatt may 
Ulnsto:, eo ~ u a Ditc:losme .; text ollbe acbowledpant k be used for n.lne mont.hs mher tba m: 
Documait ... eUwred,"=rot prom.1D.a11lly capUoned md 111cmth&. Tbe Comm.lafo.n Im adopted 
within a-num:i.1bJeUme." ili,t1qulsbtd liom lht ..-p11 .. tn lhe lioal rtV!Md Nlet lurthet 
~enlmmged that Cl"Mbe ~tmd that theN S.1 ,ep&me nductlons Ul disclosure~ 
permitted toue term sh.di and notices liilelartheacknow~un frum lht ~ nmlcms f•.g.. 
or Jntended offerings to tolk:lt and date cbaeot 1'1le Oil DOlfl C ttlna .... , .... lht_c,pale 
ac:aedited b.fflto:s. Mother lhtt lh• nqulr9d J>l""IIIOD ol t - t lor ~t!Dg lb':r,:! 
c:ommeDler stated &bat &be propoted impoMI a 11:W)DDaJ INrden, U a~t tlJ, perr__. oltlie ofl pool). 
amendment to Rule 4.21 would porlde protec:11 the lnteiests of both th• "'oertlly!ng pumiillt to- l(•J 
DO iddltiootl Nl;efbe)'ood 1h11 a!Ntdy and lht putlclt-: ud I,. - of the Rf.A that the~ lffil:icms pn,vlded by- 4.1 end fOU8ht bod, com pcm.at of pool's audit tnll. to the pan 4 00 a.a~ disdosur, 
cluUicaUon whether a Disdoiun • 

D. Con/onni"I °'°"'"' rules would DOI haw I tfic:ut Docum .. t must still be p,ov!dtd to 1he 
Ndr,ent of a tam &btet cd inchllloc '!'be Pro~ Reletse contained a 

economic lmpac:t on a no •n!i,1 
siwnber of small a:iUUu. the 

lo uule llltl/oltlienq,,bemat ur number o chuiges to ccmlarm aou- Commlufco United eommezats from uy ID\·) 1bat the tenn sbeet be filed. references ill the text olvtrioul CJ'O cw CfA wbo believed that the t:be Commiuittn bu determined to Couimkdon nates to tile aew NCtloa 
Cropoted rn1s1 ... ~td, would adopt Rule 4.21 as proC tbe • •umberl:i& wflhlo ~ •• wl,Jcl, cbuce< 

Pmimlsst011. believes t Ul~ lhe are beJ..?g adopted. rules IO affected 
ve a slplfic:ut C impact OD 

use of term Deets to non..a::redlt their actMUea. No lucb comments were 
are Rules 4,12, 4.21, t.23, t.32 received Oil the proposed ,evislons. ID.\l'Wlon knot appropriate at thia time (renumbeffif as 4.3!1), J0.6 aJJd JSQ.!I. Accordi.Dgly, E:ursuant to Rule !(al or md chat such m,-mors should receive Cue com.men~er ted OU1 that c:rou 

lbe full Pf0!ec:tlon of the disclosure referet1ices in C.7 to Imme Rules 
lhe RFA (5 U.S. eGS(b)J, lhe 0>alnotn. 

ndes to mW an hlrorm.d dedalon 4.21 and t.!11 ~w:ed ammidmea.t to 
an behall'oltha Commlul"D..certlfies 

about panldpatiag lo~. Tbe cbat tile acUo:n taka bvtin will aaot 
COS){onn wttb Iba ncqaniutJon ud have a algnJficant ecoDomk Impact cm Cc:imminlo:n la also d • g to permit ,eparate desfgnaUon of cat.a1n a substantial 11,umber of cm.all cUtles. er As to amplor , ~un provis1on1 ot !ozmer Ruin 4.21 ud 

c:ompvabJe lo the use ol I notice of 4.11. The Coxnmlsdcm h.u ITrised JtuJe IJ. Poperwm ll<dudlon Ad 
intended ofkring and lam sheet. Tbe ,, tcmNllagly,ud bu tltotmMC! Tb.a Paperwork RedllCLiQD Ad of Pr,l ... a/allowing 1he ... oflhl1 type R1•••.t.etoconrormaoa--n!eteDC11Sto 1080, l"PM"J 44 U.S.C. HOI • ;J;,.i·. GI mt,form aolJdi.UOJll 111 the cue of tlieNY!ted,we-
• pool olleriqbtapcmlt t llmple lmpot01oatalD nqulff:ffllll OD 
m1e:mem olbufctemu lo~cled vm.a.letotl- agmdes (mducling UI• Com ml scion] 1n. 
ID lieu of u ollm leog,l,y • A."'6u/att1111l""1>11ltr Ad 

COODtCtioo wllh lhtlt amc!Udial « · 
DudOSW'f Document. Th• nlaiiw _..,ia, ,.ycolltetloool 
lnvity ud llmplidtyol Cl'A ~~='r,:.'!1. li>fanDtUoo tttltfiucl bythtl'M. ID 
-Docum .. 11 tlollOtOllhls -plluco wllh tht PM, lht 
time 1ppt1rto wanGf ..ubl!shment 'If =lhtl~IIIJl'Of.Oll»I Commlatoa ... aulimlta.d daNe • 
I comj,uult procodUN. tbe • -,ic1ert1ie 1m~ or1iu,,; ru1o1 ~..ie-tlmalludtht. 
0,m,mlssfozi confirms 1lllt a Dlldolun: OD ....ii·--• ,we IIPOdated lnfonnadOD coll«UCIII 

- ........ be~cled tolht 
emeodmeoll t11.......i.....,.. will ___,...tolhtOlllc»ol • 

ndpleot ol t ,_ ud 1h11 lht ■l!td ngllltffd CPO, ud Cl'AI. Tbe Mlaagomat ■nd Budget --
1cm thtt1lo DOI nqulred to lit IJed. ~ .. Jiu~•thl1- -ttdwllhlhl1allffoolltctioD. 
Z.AcbowWp .. ,.,__ --...d-=,ol -•to l1'dudllla-nalto.lott- • be UNI! by lht Commlmoo Ill . 

,. ___ ,_ ...... 
Doosmat , . • ..-.Juat!Dg lht lmpecloflllrulolm ftlJama • 

n,. Commfa!oo tlto ,...i,, . ouda ODl!Utt fll ec:cordomwllh lht 
-DIIWbtthertlienq- JtF.A:INTI,e CammJ-pt.-,.Jiu • . . . -"B1N~ 

-110'I.DO.IOl(IIN). •OftlN....,_CAfllllD.Hlll •. •4fB1Ni ... lNZO. 
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Numlm' ol,-paadc:iu _ J,114 
ff'llqlMDCJ' oll'NpoDN - OD ea.km 

• -n, _.......,..od with the,e 
,peti6c ruin, ts as follows: 
AYffllt bwdc lioun par L05 

,..:n:·nspoHeDu __ 1.162 
~ol,-pome- Onocatklll 

(;opies ofUle ln!ormation collecrJon
lUbmi&tion to OMl! are avallable from 
Joe F. Miol. aTC Qeanoce ol6cer, 
2033 K StNet. NW, Wublngloo. DC 
20511. (202) 2St-8715. 

Ultofs,,l,jocts 

Coo"""" proledl°"' lllak cllodolllre 
atatements. 

J7alll'att4 
Broken, Commocllty futures, 

Commodity pool open:tors and 
commocllty mdlng advisors. 

J1aRPort30 

Commodity futures, CoDswDet 
protect.Jon, Fore!gn futures.and fomgn 
options traDsadions. 

J 7 a1I. Pot1 250 

Commodity futures, Umlu 011 

posltiDD5. 
In CODSideraticn oCthe forcgolDg. IIDd 

pumi.ant to the authority CODlained ill 
ibe Commocllty ExchlDge Act, ood to 
pa:ti<Ular, oedl005 21•111), <b, <c, <L • 
4m,4D.,40, and ea, 1 u.s.c. 2.·eb. ec. 
61. 6m, en, 6o, and 12a. the Commission 
laereb)· amend. Chlptu I ofTI\le 17 of 
~ o!Fedenl Jtegulaticms a, 

. ,; . 
PART 1--0ENEAAl AEGUU.'TlONS 
UNDER THE COMMODITY EXCHANGE 
ACT 

1. 111,e authority dtatlon for Pan 1 
ccmtinun to INd u follows: 

Alllliorttr- 7 U.S.C-1&, I, k. 4 .... I, k. 
lb, k. Id. le, t(, I&, lb.. eL ll, 1k, II. Im,, 
.,6o,tp, 7, fa. 7b,&. t, ll, Ua.Uc.tJa. 
U...1, 16.1k. 11.21.23 ud U. 

Z. Section t.15 II """"4od ~~Ill 
porogropb(aKl)(UlJto.-da 

pool•, bds awailabl• for mmmodity 
lntaosltndJDa;ODd 

l'ART ~MODITY l'00l 
OPEIIATOIIS AND COMMODITY 
TRADING ADV1$011$ -·· (il)Nolll...C-poolil.e]kn!edm 

lntended to 'be '1Joc:ated more than --- - -
twe.nty•fiYe percent ofibt pool'• Del Subpar!A--Genoral Provtolonl, 

Deftnttionl and Enmptton1 

3. Tb.e autharlty dtltiOD for put 4 
contiDues to JUG as followl: 

--· (3J}'nrldpol•prol«fed pool muns a 

AldbartlJ: 7 U.S.C. 1a. Z. t. lb, k. 11, em, 
IA. le. U1 aad Zl. 

pool (c:ommcmly nfernd to as 1 

--~ pool'1 th.It II doo!ped to 
limit the JOSI oftbe initial lnvestmct of 
ltl pulldplDIL , ... _ 

<. lo §4.1, pong,oph (1K2J(IJIAI II 
amcded by rom<>Vlllg Iha nr ...... 
., ... ,. ud by adcll,ig tho nr ...... 
.. ii 01, 4.24, ..is and 06 .. m its 
placo. , ... _ 

I, lo i 4,1, pongrapb (a)(<) II 
omeodod by moov111g tho nr ...... 
"ii 4.Z1,4.22 or US" ODd by adding 
the nlom>ct"iiUl,4.22.US. Ut, 
.c.2s m .t.26" m w p1ace. , ... ,_ 

o.111 i<.1,pong,oph lbK2HllCAJII 
omcdod by nmovh>g tho nf....., 
""§ 4.31" and by adding the reference 
""§§4.31,4.H,4.U cd 4.36"' iDiU 
place. 

(<) lnwsfe, poolr1>euu ODY pool 111 
-.b.leh another pool or ac:coant 
p;artlclp•Ies or iDvats, e.g., as a limited 

--~-t 
(SJ Majorlnvnltt pool means, w1th 

n,peet to a pool ODY 111..- pool !hat 
II illocated or lntanded lO 1- allocated 
at lust ten perc.,at of tbe Mt uaet value 
oltbepool. 

(0)(1) l'r!ndpol, ..boo nlen!DS too 
penap th.It II• pnodpal ol a pa:ticwu 
atlry,IDNP! 

Ill MY ponoo lllcludlllg, but DOI 
Jimlted 10, a tole propri,.!tor, pDtnl 
putner, diiOU' or direclot, or~ 
occupy!D&ollmllarNhlSorpmmmlllg 
oimlw fuiicd005, bovlllg the power, 
diNC!ly or llldiffdly, thmua)i 
agreemct or oth~ to exerdse a 
CQDtrolliDg iD!hacce aver tbe Ktivities 
of the eatlty; 

tu - Ill) My bolder or ODY beue!c:W 
7. ID f4.7, panppb (b)(4) ls OWDer often percat ormCft otlhe 

amcdod by...,ovh>g the nf...,... .......,ding lboNl oluyduo ol1tock 
.. SS t.31 or ,Ul2" ad by adding the of the entity; 1111d 
reference .. H 4,Jt, 4.S3, 4.H, 4.U or (W) Any pen,0D wbo bu c:ontn1nated 
4-H" iD Its plac:a. ten percct or more of the capital of tbe 
IC.I~ cnUty. 

a. Ill §<.I, the aedloo beading II (2) "Tncllng pr!Ddpol" m ... ., 
amended by ftmOVlllg the nf.,.,... to (IJ With a to I cammocllty pool 
'"nlles t.21" and by ad.din& tbe rwrermce opetltor, • clpal wlao put.ldpates ln 
""IWI f..26" jg HI placa. m~ tn dtdsfODS for• pool. 01 

wbo supeMNI, or hu autbority to 
1u - allocotepool....uto,,......so 
' 0.111 H,I, pong,opbo (a) ODd lb),.. ""Mi~.':!....... ·to O cammocllty 
amended by rwmCMD& the rw!mmce •-r-
"pangnpb (al ol i 4.z1• .. d l,y adding trading od,bor, • pr!Ddpal ..lao 
the ,e1.....,. -po,qr.pb .ldl !di u&• panidpateo Ill maldq trading dodaloos 
ta It• t:;'· for Iba account of• diat or who 
· IC. cmUCllomeodod"7 ou~arNlodapar,oosao 
dedgnatlllg~pb (d) u -~ ooaopd. (d)(lt l,y ■a MW puacropha (d) 2), • • 0 

• • 
0 

(d)(St(dK<),I IJ.lbJ,ll);(JJ.lkl lbln.duos_.,--.wltb • 
11),.,.dbynvt.r.cponppb(o)to-4 nspoc:lto1iiool."'3' __ _ 
.. 1o_ the commodity -i_..tor oltbe 

I us ~ .,'"IIW' &Hada■n ~ uvSDg aoft or pmtia1 autltodtyto 
SWilffltftr"~MllrNOOfflflllltkft tt.10 Dlill•-. illocatepooluil,utoc:ommodity . 
IM'CheniaaN:lln~....., • • • • • '""'"""' tnding1dviaonorln,,.._~ 

(o)(1) • •.• . (4H1)Fool--:S;'J!'-• lllMoJ-r-....UtyfJadiil&..,_. 
(Ill) Solely for,-of dm tnlll. ll)'lldlcala or lonD of - wllblffP'd ta a pooi;aD1 

aectloo.. a pool operated "1 a cammocll'J'·•·oote:pnoe ~od lorthe ,-of commocllty trading admarlbol la • 
-1 opentor registered tllldor the trading cuoioodJty - • allocolod or la llllcdod to l,a al1ocatod 
t.om.iodl'J' Excl,,.ge Act or ...,.pt • (2) Mult/4dY/«i, pool_,,, 1 pool Ill at lout 1oo pan,ait of the pool~ lmds 

• from 111cb reglstroUoo 1>ood 1101 l,a wlddi, • t· avollobla lor cammocll'J'- • 
treated u, .........,, lll No commocllty lndlllg adv!oar r. trading. For thi, pu,pooo, the P'!""•tqe 
• • • • • allocated or lntencf.d to bt allocai.d . alloc:aticn mall N 11M amou:llt of' fuDd, 

mon than twenty-five per,:ent or the allocated to Jbe tnding advisor by 
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' agreement wllh the commodity pool Provided. ltowtwr, tbat 11M offeriDa 
operator (or trading manager) OD behalf memoradum: • 

IC.U flwrdl1111plnQ. 
• • • • • 

of the pool. upnued u a pen:antage or (A} ls~ punuaDt IO lbe •. - (a) • • • • 
Cbe laMt oflhe•ggrqate value oflhe Nqu!NmeDts oTthe Securities Act or - (3)"1be .anowledgement spe,c:Uied 
auets allocated lo the pool'• trading 11133, Hamended, or the aemptlon by §4..Zl(b} for .. c:b pa,ticipant ID Cbe 
advisors OJ' the net assets of lhe pool at from laid Ad pwsALIDt to whld:i &be pool. 

• • • &be lime of .Uoc.aticm. pool is being ofl'ered ad sold; • • 
(j} Break.fM:11 point: (BJ C.tafm the ldonnallOD nqulnd u. Sctiom 4.24, t..25 and 4.26 are 
(I I M..., the tndlng pn,llt 11,at • l,y SS t.2t(c) thluugh (m) ad (o) • added to ,-d a follows, 

pool must nallu lo the lint you ol o lhroup (ul; ud 
putjdpaDt'lillvcSUDent to equal all N (C)Compli• with &be requ1rcDmllof 14.14 General dl1=la1,._,..,.,__ 
and expen,es IUCb th.uucb putldpu,t fS t.24(•! &DI! (w). • Exaopt u othenrise p,ovided MNln, 
-Uhec:oup Its initial investment.a • • • • • a Diaclosure Document must indude Ute 
calculated pursUUJ;t to ru1a (5)(1) If a c1a1m of exemr,';lcm hu hem following tnJ'onuUma. 
,....u1gatid 1,y uog111e,w11 ,._ ,_ -~x x .. _ <•l c.ou11ona,y Statanm1. n.e 
auoctauo:n punuant to Ndlon 1,w or m.d, un~ ,._i-6\ .. 2 1 • - 1ouowma: CautlOIW')' Statemem must be 
the Act·, ood •. commodity pool opentorlDUII mob• -••en~~yod °" the....., 

lllatement to dm elled Oil tbe cover r•-~ 
(2) Must be ~xp.111ed both a a dollu- page al each offerlJl& memorandum., or paae allhe • Document. 

amount and u a percemqe of Cba amendment lhereto, &Jm·u & Nqulred to '11ECDMMODITY FUTURES 1'RADINC 
mbumum unit or 111'1.ial uivestment D4 Ile wilh th,, OnnmS-slOD punu&Dl to CX>MMlSSJ0N HAS NOT PASSED UPON 
ammtt ndemi,Ucm oflhelDIUal 1HEMERJTS OFPAJm0PA'1tNCIN11US 
investment at ibeend otche 9nl JN"of 14.26; • • • P80L NOR HAS na: CX>MMJSSION 
investment. • PASSED ONTIU: ADEQUACY OR. 

(k)0..,,.--4..,,..,......._. ACX:tlRAC¥0F1HISDISQOSURE 
experienced by a pool or acccnmt mer Subpatl I Co'"""49ty Pool ~- •• 
• spedfied period. Opemon .. . (b) IUs.k Disdo.un Sloteme-nt. tt) The 

(I) ll'o.rsf ral-to-wl/ey drow-doWD 12. Sadicm Ut ii nviNd IO INd u foUowina 1Usk DlsdOSUft Statemmt 
means the grutut cumulative follows: must be prmntnendy displsyed 
percentag. detline- in mozi~d net 14.,, "8qvlrad' ~ Of,ool immediately following any clitdonr.s 
asset ,-.Jue due to losses su.stal:ned by a tlladoaun Oocumant. nqulred to •PJ>Mr oa the cove page of 
pool. acco\mt 0, tradins program during the- Disclotwe Document H invwldad by 
any period In "'hfc:h the mttial month• Ca) No commodity POOl operator the Drmmlsdon, by uy applicable 
end net asset ,-.Jue b not equaled or registered or nqwied to be nglstered federal or state MCUJitia lawt ud 
exceeded by a ~uent month4Dd IIDder the A.cl may. db-ac:tly or regulltlom or by~)' ~pplicable laws of 
net uset Me. Such decline must be fndirectJy, solldt, aa:ept or reaetw non-United States Jwisdictiom. 
expressed u • pen:,eptage of the iAldal fundi, securities or Giber cc:;:1 from IUSK D1SCl.0SURE STA1Elra:NT 
month-ad Det auet value. togetber a prospectfw partldput a pool that YOU SHOOUI CAm'UU.Y CXJNSD:JER 
wnth an fndicaUcm of the months and It opuates or chat it intadl to operate WHETHER YOUR FINANClAL c:oNDfflON' 
yeu{I) of such decline fromlbe initial unless. OD or Wen &be date ttapges PERMJTS YOUTOPARTICD'A'TEINA 
month-end net asse1 ,-.Jue to the lov.·est in lhat .cthity. the commodit\' pool COM.\fODm' POOL. JI'- so DOINC, 'rOU 
IDODtb4Dd net 8ue1 value of such ope.n.lOl' deliven or causes 10 bi SHOULD BE AWARE1HAT FUnJRES AND 
dec:llne.1 ForPUIJ>OHS of §§4.25 and delivered to the ptOlpedlYI partldpent OPnOh'STRAmNCCANQUJOa.YLEAD 
4.15, a pell-to-valley dra~·-down which a Disclosure Document for die pool m LARCE LOSSES AS "'El.LAS CAINS. 
began prior to the beginning of the most contaln!ng the im'otmation lt1 bth in SUQI TRADING L0SStS CAN SKARPLY 
ftC'eD1 five calend&r ~m Is deaned to I 4.24; Provided, however. that where REDUCE THE NET ASSET VALUE Of'tHE 
bave occuned duriDg such a- the pruspoctJ .. putldpant Is a;,· POOL ANO CONSEQUENTt.Y TllE VALUE 
calendar-yeu -.rlod. aceiedited investor. u debed in 11 , Of YOUR M'EREST IN 'THE POOL. IN 

,.... d d'-• CFRZ3D.50t(o),oDOtlcoollotended ADDmON,RESTIUCtlONSON • 
ti. Section 4.12 ii amen • .,, offeriDgand statameat olthe la:rml al 1'EDEMPT10NS MAY Afff;Cfl'OUa. 

imsu,g puagnphs lbMZ)(iJ ood lbl(•JCII ABlllTY TO WlnlllllAWYOUll 
to rud u follows: • the ID tended cdl'eriD& may be prowlded PAJmCPATlON IN'IHE POOL. 

pri~ to dell"'J' of a Dilc1oe:aN PUR1HER, OJMMODm POOU MAYR 
IC.U --.. •-ol ..... - -......._oubjecttooompl!w,owllh SUBJECrTOSUBSTAlfflALOWICES 
4. JUies pn,mu)ptod byonjl......i FORMANAGEMENr,ANDAl>VISORY AND 
• • • • • futures aaociaUoa.pmwt tol8Cdon 8ROICERAG£ fEES. ff MAY IE 

(b) • • • 17QI of Iha Act. . NBCZSS.UY P0R 1HOSE JIOOLS1HAT 
• 12)• • • (l,)'llle-.dltJpool--moy ARESUIIJECr101HESEOIAIIGES10 
Ill lo the cue olf t.21, ll>o! tht DOI .....pt ar-vo bdl; IIICIII-., • MAICE SIJBSTAHTIAL '11tAD!M,PR0FIIS 

Commlmoo ocx,ept i. lift oodm o11,,. p,operty- • p,o,pedln l};=~~ 
N.W.dlm,olthtlli1cl ..... Documeat putlclputUDloNthtpool--llnt IJOCUMENl'OONTAINSAIXlMPU:IE 
,pedfled bythot Nctkm on ollorla& ---lliopro&poctln • IIESCIUPl10N OFEA0tEXP£NSE108E 
memmodumforthtpool..talcladi>N .~dputon~llgtlod OWCED1HISP001.ATPAJ:£--
DOI COOtolD the Im~ roqulNd by &DI! tlolodbytht pro&poctl-.. pm11dpoot -IANDA-STA'n>ll>ITDF111E 
fft.2tlot<.2<(btudt.2t(a): _ .... iu,gdiotthtpn,,pot;tl,.~ ftJIC»lrAJ:ZIIETUINNEC!SSAllr1'0 

-••llltt:loomwlir-11•-ftirtht IIUAXEVEN.111ATJS.TOIIECOYER111E 
• • pool. AMOUH?DFYOURINfflALINVESIMElff. 

•F•marple.iW11pel1.....n.,6eu .._ • · . ATPAGE(luwt~ · · 
fil"◄ IIIIM:l2S%"111aU11wtdlt,-.l--O., •• tl.Sac:doa'-UfallDIDded'- _...,BRIEF • ~•-
.._-downkttldfromAprU1111A11p11tl1t12iDd 111 t.-v.> n ..,....,_,. 
,_,had bl I hi'lntJ•llvt pawm eaiulatlw .,_. Nmina pvtgraph kKI) to INd a. IISQ OSE AU 'IHE IUSKS AND onmt 
down. . follows: PACT'ORS NECZSSARY "TOEVALUA'IE 
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~PARTICPATJONINntlS 
a>MMODm' POOL 1HEREFORE, IEFORE 
YOO DECDE ro PARTICIPATEIN nus 
a>MMODITY POOL, YOU SHOULD 
c:,.muu_y STUDYffllSDtSC.OSURE 
DOCUMmT,INCLUDINC A OESOUP'T10N 

~~.~~Kr?ci1'°~°:-r .. -~ 121 Uthe pool-lnde fomg,, 
futures m optiom CDDtncb, the JUu. . 
Da:losure SL1tarta1t mmt further state: 

1'0l1 SHOULD ALSO B£ AWARE. 1HAT 
1'HIS a:>MMODITY POOL MAY11t.AIIE 
l'0RDCN F1J'J'URE$ OR OPT1QNS 
a:JNTRACTS. TltAN'SACnONS 0N 
MAJU:1TS L0C,\ 'llD 01.1TSIDE fflE 
UNJTED STA n:s, D«:UJI)[NG MAJU<ETS 
l'ORMALLY Uh"XEDTOA UNl'1ED STA'tES 
MA,R,XET, MAY BE SUBJECT T0 
1ZGVL,\TI0},,'S WIDCi OFFEJ\ DlfFEkf.Nl 
OR DlMINlSHED PftO'Tl;CnON 101ltE 
POOL ANDrrs PARnaPANT'S. FURTHER. 
UNffll> STA1ES REGULATORY 
A1Jra0Rm£S MAY IE UNJJll.E 'TO 
CX>MPE1. 1HE D,'FORCD,e,.7 OF 111£ 
it.US Of JIECUlATORY AtJTHORmES 
OR~ IN NQN,\JNJ'TED STATES 
IUPJSD1CI1().'iS WHEP.E TMNSACTlONS 
fF0R tHE POOL MAl' &. EifECJW. 

(3) Uthe potenUal Jial,Wty ol a 
J>Utidpant lo the pool b peat,r dw, 
ibe mount ohbe panidp&D1'1 
c:cmuibuticm ror the purcbue or &11, 

U.tem:t lD the pool and the ~fits 
eim»ed lhereon, wbether cliitrlbutecl or 
DDl. the c.ommodity ~ ~tor must 
make 1be followin& additional Mtement 
in tht: Rlsk Disclosure Statema:it. to be _, 
promloenOthe~ u lh, lul 
l""F'Pb ' 

ALSO. BEFORE YOU D£CDETO 

=ATEINDllSPOOLYOU. 
NOTE 1HAT YOUR POTENT1A1. 

AS A PAlnClP ANT IN TKlS 
P0Ql.. FOR 1'11.ADISC LOSSf.S AND otHER 
ED'ENSES Of' 1HE POOL IS NOT 1JMllID 
10 tHE AMOUt,,,'T OF' YOUR 
amrPJBl.mOX FOR 1HE PlJROl,,\$E OF 
AN lh'TERtST IN THE POOL AND ANY 
PROfflS£AR.im>~ A CX>MPl.ETE 
~ON OFnlE: UABnJn' Of A 
PAJmQPANT IN nllS P001. IS 
ElCPJ.ADrftl) MORE M.l.Y IN nus 
IXSQ"5UIU:OOQJMEJ<f. 

(cl To/,leof-. .... A tablt ol 
CQataDtl sbowing, hy Abjtct matter, tht 
locaUoo olthe dlodosuni made"' Iha 
Dioclooun Doeumat m .. -
lmmedi&tely followll>& Iha llbk 
Discl011Dt $tatement. 

Id) 111/onnalfon nqulrod ID 111• ' 
,.,.pattoflh, -Uff-(1) 
'll,e-.addmlolthe-om ......... busl.oessteltpbOHDumber 
ad form olmpol>alloo ollha pool. U 
the ...ma, addml ol Iha ...... . 
bw.iDtss o!!ic:e II I post ofBca Im: 
nmber DI' la Dot wfthlD the U:Dlted 
States. fts kmtodes ·or po11udocs. the 
pool operator must state where the 

pool~ boobud_, ..W l,ebpt (1)'11>e pool opomo,mu,t IDdud, In 
and made ...U.ble for IDapectfcm; • the deaai~on or tbe budneu 

(2)n,......,..W-,ollbo ...... . ";.: l,odg,ound olood> p,nco lduU&edln 
bu.sineu office, IDUD budzieA l4.24(f){1J the Mme and mdn busm.--. 
&elepbcmenwriberandfotmo[. oflbltpencm'1employers.hu&meu 
o,pni.utilm or the c:ommodity~l usoc:ittJoos orbus!Deu wentures uid 
operator. Uthe mal.lb1g tddnss or the the natU.N or the dutJes performed by 
ma1D buaiDesl office is• post office box SllCb person ror such aiplcyen or in 
11,umber or la 11,ot wtthm th, UDlted comi«:tioc with web bus!Deu 
Statn., its t.erritoMs or pc••ess:lons, the UIOQ.IUOCI, or lnisinea '9llt\lN$. "11:le 
pl~tor mUJt,lllat• wbt:rt Its boob location ill tbe DisclosW't Doamleat of 
ud ncords ..W be kept aod mode uy nqulNd put ""1ormuoe 
l\·alltble for .inspection: diiidosun for tuc:L pcMID mmt be 

(S) Aa applfoabla. a -tbat Iha llldicatad. 
""'1 ls: Ill Prindpo/ rid {o-.. A dio:,mlon 

lll Privately 011'.nd pursuant to of ibe prindpal risk f.tctcn or 
_,. .. •l•l ol the SecurfU,c Ad or """dp.Uon"' the oll...d pool n,t, 
HSJ, U UHIDdtd (11 U.S.C. 174(2}), Of ~OD must include, without 
pursuant to 1'egwaticm D lhemmder (17 UmitatJon, mu nlatlng to wolatillty, 
Q'R 230.501 el .,q.~ Jevc,go, llquldity, and couotaputy 

!ill A muld-odYborpool u debad lo a-adltworthlo- u appUcal>J,,. lho 
l•-tO(dH1l: pool tn,,,oltndiogpr,,gruutobe 

(ill) A priodpal·""""'1ad u followad, Indio&..,._ to be 
debed lo f UO(dXSl: or C1>p).Jted and .. ...,,. .. , octivity 

(Iv) Ccmtllluously offe,od. Utl>e pool exp,dad to be aopged "'by Ibo ol!end 
ts Dot cxmtlnu.oudy o&red. the dodllg l •-,, __ , ___ , ~. . 
date or the off~ must be~- Oil lnvatmenr /Jl'06f'Ollfud use o/ 

(4) TJ:ae date whee the commodJty proceed,. Tbe pool opentaranalt 
pool open.tor !nl Ultandl to WI the cliscl~ tbe following: 
bisclosu.n Docu.mct; 111,d (1) Th• types of commodJ.ty Ultuests 

(5) Tlie brNl•ven po~Ult unit DI' .. &11.d other Ulterests whJch the pool will 
initial lD..stmeDt. u td in de •--• ,. __ ... ·-•-' '1;~~ .. IO be lden11fiod. 'Ille Ill Tb• approximate paaouge o!tl>• 
names ofsbe followinl ~ pool's UMU that will tie med to u-ade 

(1) •. ~ ..., _ _,oal olibepool =odlty ,,.t.....,, aecuriUes ud 
~ ,.._,.. ocher type< ollo......,., categorized by 

c,ptz:ttor. • • typt or C0mJDodity or ZDIJ'Ul Nd.or, 
11) Tb• pool's Indio&.._,, U aoy, typo o!aecurlty (deb~ -ulty, pr,!m-ed 

and aacb priDclpel lhenol; . l --~-• ded" list"' (l) Eecli major investee~ the ~u!ty • wucwer tn Of • 1DU on a 
operator or such Investee POOi. end ucb. hgU,11ted exchange mar bl. lllltu.rlty 
••-d~l of the -.tor tllenor; nngn, and iDvestme:Dt nt1D&, u ,..,..I ~ .,.;•-- odl ,,_ applicable: 

(◄ '-" IDli- comJD ty traw.ul • (ii) Tb• ateDt 1.o w!:i1cb such iDterests 
advisor and Neb P!lndpa) tbetlo~ an subject to lllale m ltdenl regultticm. 

(5) Wblcb of tl>o foniolog= regulaUOD by a DOD•tlDltad Sta la =~ make uadio& dedllom Iha poo4 juri,dict!oo or rula oh ..U.,...latOI)' 
(0) UbiowD. Iha,.__..,..... or,aoiuU"'" (ill)tAJ n,-..ai .. or 

m-.., tluvugb ,d,Jcb 11,, -ooJ will odiu aoUty (e-, .. baok or brobr-daalerl 
..-, lta trodH. uil. U applbblo, Iha ,d,Jcb will bold sucb "'t-"' ud 
1Dtroduc1o& laobr tl>n,ugb whlch Ibo IBl U such lot....., will be beld or U 
pool will iDtrodum Its trad• to the pool utets will be ID.~ iD • llCD-
lrture,. ccxamlaJrm mwcbmt. \Jmted St.ates jwisdk:ti=. IP 

(Q Budne# bocq,-ound. (1) '11M . turiad'dloo"' ,d,Jcb oucli tot ...... or 
-... ba<;q,oulid. lorlha an yaan ....,. will be beld or lo-.d. 
........... thadiuoltheJYacloou,a (2)AdooaipUooo!lhatrodlogand 
bocun,aiit,ol: . ID.....,~,.~•lhat 

~~;~~=-~~~~~-.. pool. -liih Eich ma)cs oommodlty trodfoa llml11Uom oo lnd!Jig roquflod by tl>e 
- pool·s_.iuuooa1•-or 

• lh')~ohac!, major olharwlai. 'llm dNaiptloD --
ID_,• • ad loclude, II opplicable, ao a,q,laoatlao ol 

M • priodpalollha= the,yslel!Jsuad,.Mladocimmodlty 
,...... wlio parlldpato,"' • "trodiog admon, "'-• pool, aod 
Indio& or opim!oou docb!- lorlha ~ or ... - .. , act!Ylty to ,.i.scla 
pool0<wbo,upe,YiNspono11t10 f0!>1...,..wlllbecomml1iad; • 
aoga.-d, todudiog. wltl,out llmltall1111, • (JKl) A •11mm•ty dncripllcm olll,o 
ibe ol!ioetu•d dlradon ol wada pool'• m.alorccmmodlty liad1III 
...,._ idvbo,s, Including lhelz mpodlva 

' 

• 



• 
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• 
perc1Dtap lllocatJOZll olpo,;,J ...,.., • • pn, nta ahue oltbe poo)"I ~ (Iv) 'The commodity pooJ opentor or 
iesaSptimi of the mtww ud opc-aUon bued OD cbe pumatage of capital a.'l, majar IDVNtee JN>01: 
of the tndin.r.~ web advi1011 c:autributiam mad• by th, commodity v)Azly pvidp&J o/~ ~ 
will lollow, fnclu""" the types of pop! open.lor. • .; do,ail,ed lo pai:as,aph, {k)(1)(1), lliJ, 

~erests ended~ to web (vlf) Om,ml,clom or otherlieDe!lta, (WJ a.ad (iv) o!lhls Md.Ion: ud --
~•· 1111d each acfvho(• hlrtodc:&l including t:ralling c:ommlu:lom pdd or (vi) Any other~ pn,riding 
experieDCI tradina suc:b prosram that may~ paJd or ac:aw. directly or NN1oes to the pooJ or aolldtlq 
including materi,l tnfor:matJon es to hld.itectly, to any pc~ lD conz:r,tctlcm p,11.idpant.s for the pool. 
oolalilil)', :::.:,: IDd n1• of n1Un1 With Iha - of po,tfdpat!am lo 12) ADy athar malerial ca,IUa . 
.. d the lqlll timed-. wlucli the the pool; . • la...J .... the -1 

• ed,i,o, bu tnd>d rucJ, i""S"'?: ·· • (vlll) Pral'oa!OIII! IDd _.i (3) locludoa lo Iha dooa!plloo of 1UCb 
(U) A IIIIIIIIIW)' daalpliOD of the admJJllstrotiw ,_ .. d _ amlllcu mUlf be .. 1 _., .. , 

IIOOI'• major Ill- pool, ar Amds, lzlcludmg logal IDd OOCOUD1lo& loo, and wli...ir, a penoo may t,,,,eli~ dh.cdy 
iocJudl"lthe!rftlpe<lm- office supplios- ar lndlndly, 6om the mtlll,_ce of 
all-'""' of pool....., ood • (bJ CqwutlOIII! IDd ol!ed-, the pool',""""""' With the lutum 
4escriptlaa of t!M 11.11wt ud oparadcm ~ • commluf@ merdwit or from tbe 
of sucL !Dvatee pool, and funds. • w CIWUCII r.. md -~ to mrrocluctlon of the pool'• aa»Unl to. 
llachidiqlar.-cl,!11-pooloefwid Ull.,..tnr:J,,.,....,d,alkiploto,y fu,_comml..S"'lmcrd>ooll>y .. 
tbetJPNoffatG'NtlCNded.matem) • cqabatlcm.s; • jntrod~bnner(suchupaym.emfor 
Jnfonmtfoa a to wlatllfcy, k-mqe and [xi) For ptnd~ poo1s.· any order !low or ao~ dollar unngemeats) 
ntes ofrebml lor auc:b iDvater pool or diNd or mdirec:l CON to the pool or from an blwstment of pool UNll 1D 
fuod ood Iha pmod o!fb openlloo; ODd aaod,ted wlth pnmdlq the,..._.. ..,_ pool, or fuod.s,. athar 
l<XIJ1bem■m1erlla wlucll the pool r.,,....,unlernd IOlaponppli (ol(SJ • la-. • 

will fuWI lb IDqlD NqUl,omanb .. d of thl, NCl!oo; ud ~/a,,d po,ty_lnWO<II.,,.. A lull 
the~tepm:entapoflhepool's CJdl)Al:JyotherclinlClormclhismll. clw:rlptfon,mclucling•diac:uulonof 
assets that will be held m ....-uon (JJ When uy lee. eammtMlaa or the~ th..afto die.pool. of uy 
punuam 1othe Act ud die other expnaN k det~ by material tnmecdoDs ar ~ts 
CommflSfcm's ~om tbtnmi,der. ,efe:renct to a bue amount~ for~cli there Is 110 publJdy 

(il) Uthe pool will fuWI Ito ffl"lin but DOI llmlled to,-.., - • di¥fflllnotoel pr!c,, bet- the pool 
nqufremats wttb other t1aaa culi -.uoc::1uon of ....u.-~ Pf01ta. • end any penoa affiliated "1th a penon 
dej,oslta, the..,,.. of tucli depoo!u: "Del prof11<," ar-... ....... ille llOOI i=,ldlog _,,. the pool. 
.. d operator muot upl,J,i bow such Luo 0) Ut/gotlon. (1) Sub)eCI to the 

(ill) U....,. depo,lled "1 the pool u amOUDt wUJ be weul,ted, Ila•......, provlolODe off 4.24(1J(2), .. y malerial 
mazp acen,te uacome. towhoia lbat comtl\eDt wft1:i c:akulatloo of die lnll- edmlnlctrltlw, cMJ or·aimlnal actioa., 
lacome will be paid. ave,, polnL . whether ~I: cm,cluded. Within 

liJFwonduJ)ffl#l.(t)The • • (4)Wbereuyfee,commlnJoaor fiveyurs lhedateoflhe 
Oilcloll&re Docwitent mut11Ddude • otbtt ~le is bued on u lna9aae ln Document. qaln.at any of the followtng 
compleli.clualpUon of Ncli lee, • the •tlue of the poet. the pool operator persc:ms; Provided,~- tbat • 
mmmrmon and other•~ which. must spe~ how the mc,eue Is concluded action Cbat nsWted ID an 
the commodi7.poo) ape.mar bows 01 calcul1ted, the period of time during adjudJaUOD OD the medtl ln favor of =~ ~w as~ ~CUJ'ttd tz.::s "'"hicli the fnaase ls alc:uJated, the fee, such J)fflOD need not b- dJldoled: 
~ to ti:'1~d bv ~pool in mmmlsslon or ocher~ IO be (IJ The commodity pool opentor, the 
lu - ~ year, IDdudJDa lees"' cb .... d a1 th• IDd of Iha! period ood the pool'• tndlDg .,...ger, U~, the 
otherapensa Ulcumd fn comtectfon value of the pooJ at whk.b pa.)'IDflll of pool'• major commodJty 
lritb the pool'•p&JtjdpaUon III Investee ~• Jee. mm,n(Won orotberupen• adviaon, and the opentonof epool's 
JIO'.Ols and funds. commences. major IDVUC.e ~; _ 

(Z) 'lbll desatpliOD mu,t llldude, (S) Wbon .. y t.o, commlaloo,. (U) ADyprlndpal of the lmoaob,g: 
'th ••-• u other -of Iha pool .bu - paid Olld • 

'llliJ out -.mita OD: or ii to tis~~- a --otberCND, (Ill) 'nle poot1 Aitures mmmlnlffll UJ Managanmt '-es; r-·-
(IJ) Btow,ge r.., ... -m•ul..,, the oool, opanlOr mljft ..-ood .IDtroducJna laobn,U 

lllclud!q 1n1 ...... 111comepaldto di.a-the ..-ood-- OD7, 
,....., commlulao ..-, -~d Iha who paid ,.wllolo 12)Wlthtapad toa,.,_ 

(Ill) r... d --1- f -•d iD lO" IL • cammllld• aitrchlJlt Cl' D tDtro4lldna 
.. --• om,- I) Tb■ 1>00ropomar IDldl p,o,ldo,ID -.,, OD aoll<111 will be Cllllllldencl =":'-~~ i!!i,d!o& edvlm • t,bula, ton,,.; .. ••alyoli""'!l"I - u, 

(tv)r-lDda-fDclmod forthbowthebo,d.-polntfoellio O)Tboact1o1,"'"!14benotdn,ltobe 
wlthlll .._,.blnln--"' pool-colcalatod. Tbowlysl,- dlodooodlD thoaotatothetuluno 
111-.. luodo ood othor...u.:r.;-' lodudeall kOOllllllhd..,,ad othor __,luloo morchoot'I ,.IDtNIClaclDg 
fllvestme:nt whlc:let, whkh r.. ad ~ ottbe pool. M Nl fonh ID ltraur"• fta1ncl1J NtemtDU: pwpued 
_... mu,t be diodoood ,apamaJy l4.241il(2i .. • ,......, 1o ..-.!Jy _,.a. 
1oeaoc1,111..,=antur. • • (l)Con/ll""o/-UIAMI ~~~-~ .. ,.._·4 _ • 

(v)loceDtlw.._, • ---"-alplionolu7odual,.pc,i-,Ual .,..,___ .,-
Ml Ao), allocetioo IO!h-_......, amlllCU oflDt-.....,ii.;ayOlpocl Onamfuloo; ""1vldod.6o-,thot a • 

poolopaaor,,._ .. y~or • ofthe~':~ •• ooochadodacllODthotdld•'"-111 
mdariwidlllgwblchpn,,tdtotbo . (t!'ll,oc poo1_-. d.Um-.ryP"!'a11/•~ 
commodltyPOOlope,alorwtththalflld (U)Tbopool',tra ~,_lf■IIT, ISO.OOOaoadDOt.bedlod-i 11 
to nco!Ye a illotriliuuoo, wbera ,ucl, (Ill) AD7 maJorc=modlty lndl"I ' la'fOMC! allei•tiam of fraud ar othor 
alJOCltfon or distribution It creater than advtaor; • • wSllfuJ mlscoDduct: or • 
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(Ui) 'Ibo •Clicm wu t..ugbt by uy Ir) - of p,ofiu and.,,,_._ ,u!ao ud 10 rulu ... udlog lbe - ol 
• CIChe:r Weral or state ngull.tmy agacy. (t} Tbe pool'• poliaes wUb l'NplCI to · promotJnnel material promulgaled by• 

a •c,n.Unlted &ates mw&tory agency or the paymcl of dmributJons fram . n,glstered futUJm usodatJcm pursuant 
••11-,egwltory org~im and proSts or capital and Iba hqUSDC)' of ' .. . ::'.!o sec:t1ozl 170) otlhe Ad.; aAd _ 
tn•olved allegations of fraud m DCbe:r au.ch pa~ents; . (I) Must be placed u follows. llDles.s 
willful micaniduc:t. (2) 'Ibe fedenl mcome tax effects of othcnriM ,pec:l5sd. by C«nmisslon 

(ml Tradingforov.-n oceoant. Uthe web payment.I for a panidpet, rules: • 
commodity pool open.tor, the pool'• including• diacunlnn or the fedenl (I) Supplemental performance 
tndini mmagu, uy of :be poot·, _ UliauM tax laws applicable to tbe form inf'ormation (Dae i.DcJu<Wlg proprittuy 
commodity tndingadvSscn oruy Df mzan!ution of the~ and to such tndini results u defined in S US(a){e). 
principal lhtr90ftndes or b:ltcnda to pt)'J?ents therefrom; and or bypothatical, exuacced, pro fotma or 
1nda commodity lo.....,. for*°"" IS) If• J>OO.l ta ,pedlieally ..........,i mmwatod tracliog results) mllSI be 
-~!he"""' ~n1or mllSI dJod""' IO ....,..plilh cena1D fedml loe<m1e tax placod after all spacllically nqui...d 
whether putfcT~il~ be permitted objectlVt:S, the commodity pool operator i,,erfmm.lDCI 1DformaUon; Provided. 
to lmpod lhe ncord, ol tueh -·· ,. ... mq,W. ,ho,e objecll-. Iha 1,o.....,, Iha, nqui...d volatility 
1ndes aod aoy-polidas nlatad ......, ID wbk:b tbay wW ba acblnod dbcl...,. may be IDcludod wllh !ho 
to such tradmc:. ad my ritb :rtlatfve thereto. • nlated nqu!red pe!'fomwice dildosure· 

'(DJ htfonnt:lJIOt d.itdol.wa. Pat (I) ~ptjon of imdizi, and other (U) Supplement&! DOD-pedormmce • 
pe:rform&DCf must~ dJr!med n • Information. (t) 'l'ba m!nlmum ~te tnfonmtiOD nlating to•~ 
lorth m s ,.is. subaaipdom that w1l1 be M0IU&%Y diaclowre may be lDdudtd with the 

(ol Pnndpal,p,ot,ct,d pool,. Ulha !he pool to --v.cllog nlatod ~d diod01WO; ud 

r.:111 a prlodpal·rc!OlaC1od pool u .....,odltr lo-· ' (W) Othc ,upplemeolal lofonoatioo 
-•··"· O{d()"' modi (2)Tbam1Dlmumudawdllnml maybelocludeifallerallnqui...d ~~ w SU 3 • we wn ty _..11a 1Nbaa!plioo! lbet 111&7 be dl,cl..-; f'rollldod, .r-...r, lhal uy 

pool opentor mmt CODlriblllecl to thi pool; pro""owy ,ncllog results u delmod lo 
(1) Dtsat'be the nature of !M .(S) The awdmum period of Ume the Ii 4Ji(i)(8), and u,.y hypotb¢cal, 

principal prolOClioa lootw,, lotudod to pool wW bolcl fuom prior to Iha utradOd, fon,,a or fitoulalod 
be provided, the mcner bJ whlcb such COllmlenoemen• _'4.tndiDg mmmnd.lty tndin& ~ lncludid ln the 
protectian will be 1cb.leved, iDdud1n1 iDtenst.1: Dillc1cw1'e Document must ap-• u 
.cnuces of fundmg._and Wbat condid.ons (4) the ~tlcm of funds raceiwd the 1ut disclosure therein foll~ .... all 
mustbeuUsfied fmputidpantsto lflhepooJdoesDOtnctlvetbe u1nd _.,_:;--e 
1Kt:h-e the l>cdts of web protec:don; DeC._US&rY amowrt to ccmmende tr.ding. nqu1red and DOD-:ncl ~oswu. 

(2) Spec::lfy wb@ the proilectift!2 &nc:hiding &be period of time wtthiD (w) Mafaio! Information. Noth!Dg set 
feature beccmes opm,tf"; ad which tbe dJ.IP0Qtlon will be made; ed. forth ln Hf.21, 4:l4, 4.25 mi 4.26 ahalJ 

(SJ Oi,clo,e, ID the bnu.,cven (5) Wbmi 1I,e ~ ope:ratorwlll nlJeve • commodity pool open.tor from 
uali-.1• nqubed by i 4.24IIX6), !he deposit fuotls -ved prior 10 Iha uy oblipUoo udor Iha,.,,_ or !ho 
c:osu of pwehu!Dg and canymg the c:ommcc:emnt or trading by &be pool. regu.laUona th~undv. loclu!:f the 
euets to fund the priAdpal protedion cd •statement~ to wbom any oblJgatiOD to disclose all_mat 
fMtun or otbe- limJuUon cm risk. income from sudi ~ts will be ~d. inlormaUcm to existin& GI' pospedlve 
...,....,du 1 ...,.....,. of !he price ol (1) Owmnhlp In pool. n,. axteot ol pool puUdpu,ts .... If Iha lofonoaUoo 
• unit of pvtJdpaUcm. any ownership mbendicia! interest. in I• cot sptciticdly nquind by such 

(p) Tron:(::bilir,· ond redemption. tbe ~ool held b)' tbt foll~ NClions. 
·(1)Acomp desa!pUonaluiy ,~ ~!commpool'aodilntyf0!.~1,°0ci"', tUS ,_.,~.,.__ 
n,lrictioo,:i:tbecrcsfe:abilityof• ..... CUD&-- ,,. (a)Geneta/c••-- 't)Ca ule _,..,_,-•l'o ,.,... lo ••e pool·, IDd 3 TIie pool's major COIIIIDodlty ,-..,... p, 
.---~ w Indio d....._. Pfff.,,..,,.. •f~)Forpool,. 

(2) A complete dasaipUoo of Iha l•l ~ open!;.. of Iha pool~ major tJ,,J.a olharwl,e ,poclliod, dbcl...,. 
1roqu .. cy, tlmlng aod maooor lo which ,. ~ , .. and • of Iha put ....,..,.aoca of a pool mllSI 
• put.idpuit ir.ay redffffl SilteRN m -ve ee poo..; de th-~:•:.· 
tlie pool. Such desclpUoo mllSI--.U,: l!l~=~ ,:!,~:A ~!,,.!1':t,!.°!,~i:!=:l':'1 ,-, 

(I! How !he redemptloo nlue ol • - ... ,.,..,,, Iha\ tl,o :::::itl-~ _...,. or allocaU°"' io Iha 
partlclpaol'o lowut wt11 be c:alowatod; • oparal« ta nqu1tocl 10 all .....,odity pool opanl«, 

(11) TIie coodltioo, andar wlilcb • partJclpaoto wtlh or.--i, (AJ 'Ibo...,.. of Iha pcl!II; . 
putfdpant may redeem U.• Interest. (wbJdievc appliu]"ltllGDeDU or (B} A l:tlhmlDt u to whe1laar the pool 
loclucliog lbe _. auoc:lalod thotowl1h. . .....,. and wtlh'" lllllloal Npcrrt k . 
die term• ol aoy notili..Uoo roqub<d ClllltalnlDg lm••clol ""t-oartlhl (JJ PdftlolJ olfarocl pm_suat to 
ad the tlmt Nnt'Ma tht NqllNl for by a Sn~ publJc 1c001111tm! eeafoa t(2) of tbt Stcmttl• Ad. of 
ndemplloo aod paymat -IYJ Sup __,.lnfan!lallott. If "!'J' 1ns, u ..... dod (U us.c. nd(21J. or 

(Ui)Any-.U ... oo Iha W.....Uoo, othartbaii 1hol"""11nd 11y irumiattol!ogltlat(onDthammdar(tf 
ndemptloo of• pcllclpaot'• lDlaral. Commlakm rwac, tho ...uraaa . tFR UG.IOI • ~); • . 
IDclucliog aoy!Nlrictloo, u,aciatad pnm,1 ... of Iha Act. othar Watol or II) A "'1llll-drilar pool• daft...S •~ 
wllh 1he poel~lllws\ments; aod """ lawsornpllllom,rulas olu11f• fC.tO(c!XZ~aul • . 

(lv)Azt71lquldltyrisbrolotl .. lOtha fflW&IOtJ"l'l"')'otlawsda- (l)Aptloclpat__...ipool• 
• pool'u•d.,.ptloo cqabill\lN. • ~.JlolltdS...., -..:11 pu,ldad, dabadiDft.iD(aJ(s); 

(IJ.l Uablliryof~),anU-no ouch loformotloo: • • • • (Cl 'Iba dote o!"'°'pc!oo oltndloa: 
ateot to whlcb a clpart lll&J 1,a (1) May ... ba mhlNdin&ID- (D) 'Iba...,. ... - oopllll , 

- J,,ldUoblelorob gllloo,o!lhaj,oolla otptO"!'laUon .. -~-- . IObac,lptloaj1nthajrcrol; • . •• 
-ollhe fuomcontdbulod Ii)' tho noufnddltdoamoo; . (EJ'ff,a pool'o cunctDll-fllua: 
pulldpaot !or :::i-of a • (z)luubjectlo Iha tmUfrmrl , lfl 'Iba lupll,_,1hly a-sown 
lot,n;i lo !he • . prov111 ... of tho A,:t. .,., Coomal"'tm dlulD& lhamOOI - ll,w colachr 

• -
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)'NI'S ad)'Nf-to-date, expreuedua (U)lbe ni. ofretum oflbeoa..d dfflerenttradma progrun,,.lllut be 
perce:nlap of the pool'• net asset value pool must be praented OD a JDCm.tbly . desc:rfbed. 
and illdicating the month ad Ja1of buts for the period speclf:-~iD. . . (4)Addltlona1,eq~nts Mth 
thedraw-down"ftbt,apsulemust .-. St.25(alfSl, eltherlD • numeriml table- l'ffp«l loOCCOWlts. (J)Unleuaw:b -· 
tndude • definition or--dnw-down.. or hi I b&rpw.pb.: ~taUcm woWd be mislaadm,:, past 
1hat fs CODSistml wtth § ,UO(k)); (ill) A bar pph wed to present pertmmmc:e of acc:owits 11quinl to be 

(C) The worst peal-to-valley draw- monthly ntes otmwn for tbe oUer.d prncled UDder this 11«:tiOD may be 
doW1I during the m05! ncmt five pool: present.d iD. composite form OD 1 
caladu )'U11 and )'<&No-date, IA)Mustal,ow- nteal program-by-program bub usi., th• 
expressed••• percentage olthe pool's mum on the vertk:al axis Cd on. lonnat 11et Jmth la S t.ZS(a)(t)U{). 
».e1 asset value and indi~ the • mmth mc::remau cm tu horiroallJ (UJ Ao:olmtl tha1 di&, 1Da1Cially 
mootbs and )'elf of the dniw~own; and axb; with nsped to nta of ntum may not 

(II) Subject lo it.251&112) lot the IB) Must be IOllod ID aw:b a woj • be _..,tod ID the...,. -pOllte. 
alJe,ed pool, the annual and,,_ lo dearly show mooth-to-mooth (ill) Tbe COIDIDodlty pool operator 
<latent& .r.....,.r.,11ia pool wthe clil!emioeslD ,.._ almuna: and .JDust dbclooe all --
..... ...,.., a .. caleoclar _. ad CCJ MUSl •panta)y display n.....rcal ...... &CCDWlll lDcludad 1n a 
,-r-to-date, computed oa a . pe:centage uauaJ ntes ol'ntum for the poate 
ccmpcnmded monthlr hem; ~ m-.d bJ' the bu gnpli; and 151 ~ pedod t,,,nquh-,4 

(U)Foro.....,..Dbcloeun al the (lv)Tbe pool opomormustlll&b --. All nqu!nd performance 
past pafmmaDct of an ac:cowat nqulred. avaUable upcm request I.O proc.pec:Uw halormaUcm must be pnseated for the 
UDder1blaSU5mustmdude1be andexlllUlgpuUd~allw~ IDOllWtflvecalezidaryeanand 
lollowln& capsule perl'ormace data MCI 11uy to 111m11bly ,-r-to-dat• or for lbe Ille of lbe pool, 
mfmmat.lcm: ntesafretumfartbtolleredpooJu eccouat•tndiD&pt0grura,.UNlhan 

IA) Tbe nam, al the commodity opedhc! ID f USC&J(7J. far the period 11..,...._ 
tnd!ngadvbororocherpenontnd!ng opedlladlDfUJl•XS~ (e)n...u.,,,,.,,..,,...irlhealfaod 
tbt11C<OW1tmdthemmealthetndlng (l)Mdltlona/,oqulremonl,""" pool·~" al·' ••·· n,-11,-••oUo,,ll,anth,..,,_,, _ -UH any wetn_,. 
propam; d --~• ...J:."- .,...- =-•:!'-• prognmalotwhlchpatpcf..,.....la (B)Tbe ,t<oo-chthemmmodlty ,......Wlwnopoc:rlo - nqulradlobepreteotod,theDucl....., 
tnd!na adruor or other penon tnd!ng tbe ol!Ofad pool lo< ch put Docum&Dt ,..,.. ao IDcll-. 
tbe accowi,t beR.ID trading cUeot performlDCII is nqulJwd to 'be pmeated ,.. 1 lo 
accow:its and -'e date w!ien client funds UDder this Mdkm: (1) ,AU'lt Uon of. and ncotdltMpln, 
bog .. belna traded pursuaot to the . OJ Performanoe <lat& far pool& al the ~-P'ef•,,...ce in/omollon. 
tndinJ_~: Mme dus u the oBued pool must be • ~t•d ::;:.~~Rt. 

(C) n. number al aooouou dJrcad pn,eatad followlog the p,ri'mm&llCe al IDcludlDa perf<>nD&Dco lDlmmatJon 
by the amimodity lnd!ng adY!aor or ~~-pool.cm• pool-by-pool. mnUIDeil ID u:z.:·-.,. aod 
other ptrmA tn.din.t,~• KCOUDI - r-
punuaot to the tn p,og,am (U) Pools al a-• duo thao the pert.......,. •tloo -
spedfied.. a or lbe date oltbe offered pooJ must be presented less =.s: ~:»7u~:.'onn01 
DisdOSUJ'e Document; prominently ad,, IUIMSl suc:b 

(DJ(J) Tiac total usets under tbe presentltion woa1d be misleading. may more tho three months prece&ng 1M 
ID&Dtgtmad ollhe commodity tndina be ~led tn cx,mpodle Imm; d11e of the Document. aDd must be 
advbof or otber pencm ending the Provid«J, Aotwwr, lhat: supported by lbe fo~

1
~WDta, 

account. u of the date of tht Disc:Josure (A) Tbe DiscJosurt Document must caJCW&ted on u aa:ruaJ of 
llocum,m;aod • dlocJosehowthe-poelte - eccow,tlnglD oc:cordaoce wltb l'Dmlly 

12) Tbe total usets tnded pum,aot to develoi,&d; ecoeptod eccow,tlDJ prilldples; as 
the trading program specified. as ar the (B) Jfaols ol di&mi1 dalMI or pools specified below or b:y • mecl:aod 
date of the DisclOSUN Documen1; with 1111lcially different ntes of ntum cilberwiM approved by &be Commlcflrm. 

IE) Tbe Jq,,t monthly draw-clown may lllOl be -tad ID the...., (A).The bellDlwiJ,!jf UHi -ralue for 
for the tndmJ program !lped.fied dwiq compoclte. ~-=·;,eriod. wAlch • be IP w u 
tbe most noent &ve caleodu yaen and (ill) For the .-a1 I c.zs(l)(IXU), the prmouo period'• cd!ng IMl .... , 
yNN<><late exp,eoed as, pm,utage•of the followloa, without llmltat!OII, aball whie: 
dlent fwuh. aod 1Dc!Jcat1n1 the month be c:ooslde,oil J'O!lla al c!JlJ.,..t .i.- IB) ADadc!Jd- wbolherwoltmwy 
..,!~u al the dnw-down; Pool& privately alfaod punuant lo or IDwohmwy, during the period; 

IFJTbe worst p,ak-l<>Yalley draw- NCtlon C(2) altbe Secuiltltc Act al CCI All wlthdrawala aod ...s.mp11om. 
dowi,lo, the tndiDJ program ,pedlled 1913,u-dad CH U.S.C. '7d(2D,or -~:.:-1• 
tluriqthemost-fivecalaular ptlJltl&llllo...-..,DtbemmdorC11 dwli>llhe • 
)'Oln aod )'OU-co-date,-~•-•• i •• 01! 110.IOl • Nlj-i ad pal,lk: ID) ba D01 lortlie 
.......... .,.., ..... --and ollerlDgl;uic!prllld~adcd period. whlch lhall ~lhe 
IDc!Jca~ the month& aod ,-allhe • ~~ pool&. Mllltl- Gl&Olt ID the net-walue Ml al 
dnw..Sown; and • odvleor pooll u debad ID f C.111(dX2) addlilou, wlthdmnla, ad 

CG) Tbe aooual and :,ou,<o,data-- will be Ji,wumad lo hr,o JD&tadally ~- • 
of- lo, the program ~od. _.wr-,,i ..,_ afNlum - - al CEI 11M &0d!Jl111et ..i walue lorlhe 

;:"F.'4.""•~.....W,. ~":tP,!=•· ~~:!:;;:.':..- • 
(2)Adc1Nona/~wflla _, • ;.,-,.,:. . · .. • 2U:.::wtthdnwala,i,;clempl!M• · 

,up,cr"' U.. offuid -'· OJ The (Iv) Mllodal <11&.www IIDOllt lhe ad IMl pcf- • • , • 
l>Oiformencaofihe olfe..d pool-be ,-la far~J:;,pcformaoc. fl . • CF) 'l1ul nta afl'lttlnl far ll1u1erlocl, • 
ldeotilied u ouch ud eepent,ly a!tcbod. without llmltatlcm, - abaD be c:ala,Jatod ~= 
PfflGlted !Int; dla- ID J,verqe aod 1111 al • the IMl pc1.....,..,. bJ' the 
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... - ft!.,. o, by a method olhanmo 1!11 lllho olle,acl oool bu"° .. dal....S fn>m lho pnacrlbad 
apPf"OY9C! by the C.Ommla:icm; and ope:rating hlslocy, die Jl:001 open.tor ••ternent. . . 
~Ina oumi- ol Ulllt, out,U-dlng •ult ...,._tiy<lioplay Iba lollowli,g . (JI /Jojo,........,,.,_,,.,.,,.._ - ---

at the and oft!w period, llapplicabla. lllatameut.: puformonce. (J) Tbe commodl!)' pool -
(ll) All supporting doa,....,,,. nns POOL HAS NOT CXJMME:NaD' open tar mu.t disclON &he perlar: 

aeoessuy to wbstmtiate tbe 'TllADING ANO DOES NOT HAVE ANY ID&Jlot of any accomi.ts ~ pools) 
computation of 51,1cb, tmOUDtsthmutt be ~HlSTORY. directed by a major commthodity trading 
maintained ID accordance wl § 1.31. advisor bl accmdmc:e wi 1 ~phs 

(OJ hopri$1dln, '""""· (IJ '121 Cllher p,,fonnance of omnmodity laXlj!lil !CJ lluough (GI ollhl, n.25. 
Proprietary tn resulu may Dot be pool 0puaw. (i)(A} Exc:e~ u provided (ll U a maiOJ commodity tn~ 
locludedloa ....,.Docum,.t laiU5l•X•J.lhocommoditypool advborbu•'" prmou&!ytnded 
aJeu Ada periormu,ce k pn:,mineDtly opentor must dm::IOM. for 1be period IIOCO\lDta, the pool open tor must 
lab<led as proprietuy and Is Mt forth spedl!od by i <.25(al(5J, the • prom!Dmtly display the followlog 
eep1n:fely after a1J disclosures bl perfarm&DCll of udi otbet ~ opc:ated statement.: 
-withi<.2<lvLtogelhcwith byth,pool_.,..(udl,ylhelradlng -oftho-!<oLLL.,dfty
• disaw:lcm of my diffennOK betvweeD manager If the. o!rered p(l!)llie, • nd1ng lldvitor). A OJMMoDm TRA!,[NG 
sud, pal- and the per{......,_ -) lo .......i..c, with paragnapbs IJM$0R THAT HAS DISC<EI10NIJ<y 
of the off,,.d pool, locludlog, but DOI (a)(IJUI (CJ d,,-ugb (HJ and (a)(3) of this TIWllNG AUTHOIUTY DVEl< (po,comap ol 
llm!ted to.~ ID cost,,. lncqe 14.25, and tbl ~ of taeb, 61 poot·, flmch avallable b c:nm'DOdity 
ad trading methodology. other ICCOUDt traded by tbe pool IDternt tradln& alloctted to thlt tn&g 

(ll) For tbepwposes of f4.2•M and operator (and by the cradmgJDIDIIWlf ~:~~~ 
tb1i f •.2s{1}. propri~ tn.dm.g multi tbe Ga.red pool bu a trl~~l ff,ADINC HA$ Nor PJl.1'YJOUSLY 
11111mthe~~ofanypooJor inlCICOl'd&Doewttb~ •l&Xt)(ll) blltl:Llfl>ltNYAa::OUmS. 
_, lo w!,Jd, fifty pe,ceot or m.,. (CJ d,,-ugh (GI of this t • . lithe -M•~ -.,., -• -"""""""'· DftbebeneScllJinterestkownedor tn"'"'"m&Dlgetbubeende'-•ted ,,., ¥"" ,,,_,_.,, 

lied.by: """""6 utlior .,.. U)Tbec:ommoditypoolo~tormust. 
~ Tbe commodity pool ~or. complete I ortty for1he offered pool'• dilClOM tbe perfon:nanoe or uiy major 
tndlng mwger Uf any), commodity E1~::! 1: =~y~rwnt tnwstee ~- _ • -

di d .. -'"d ttb f (U)ll1m1}or1Dv.tee~bull0l 
In Fl!'''°'°'°"/."''"" pa "'° mthatollh<oooloperato,,the commeocedtradlog,thepooloperato, 

,1111 affiliate or im!ly member ol perf ...... ce olib• ocher pooll opamad must-•-~~, ai-Jay the folJo,-'•• 
the ccmmoditypool operator, tnding by and accounts tn.d.d by tbe pool ltlt~t -r ---. 
manager (lf 111yJ m commod!ty trading operator k Dot nqu1red to be dilcl«-d. 
advtoor;o, = -olthomai,.to-poo!J,AN 

(C)Aoy -~- to (BJ lo addidoo. lflhe opentor, INVES1ttf'OOL 1HATISAllCC>.ttD 
tl:ae~t • orlfappUcable,tbetn man.ager. (pen:ntqtofl.bepool...u&Uocrudto 

(SI, Req;;Jttt !t;;tni. MJ,• pall has bot ~ted for at least lhree years chat tn,-es1tt pool) PERa:NT OF THE 
perl'ormanc:epresct&tloa: wbethcr or .any commodity pool in which NffDty- ,001:s ASSETS HAS NOT CDMMENaD 
aot Nql&ired by CommlulOD rwel,must 'five pm:e;it mmcn oft.becrmtnbutions 'nlADINC, 
be preceded by the following si,tcment, to the pool were ID.Ide by pncm (SJ OCJin comm~I tmdln, odvuor 
promiJN:ntly displayed: udfiliated wtib tbe commodity pool ond lnwstet1 pool onnonce. With 

PASTPDEORMANalSNOT operator, tbe tnding111anager, the pool'• f'Hpecl 1ocomm ·ty tndmg advbon 
~YINDlCATIVEOffUTUJ!E C0mm.oditytr1dlog1dvil0f'lortheir - aDdlnvateepoobforwbic:h 
ESULts. m:~w princlpa.111, tbe pool opcator performuce b Dot required to be 

..., dJld ,m 1M mull aloo duc1oie Iha parfo,mance of dlaclosed pllMWltlO this i4.25(cl(3J 
lb) .-~,onnonce osure ffl .. cb other pool operatid by ud IOOOUDt aDd {4), t.be poc,l operator JD\llt provide 

offered_~ lto~ ot Jeosl O th~ trtded by 1'.e tndmg prlDdP'.U of 1he I summuy descripdm:i of the • 
opeffltjfll luaCIY, The commodity pool pool opentor (ud of ibe tradlDa p¢on:amce lmtoey or Heh or such 
open.tor must di.elme lbe perfonnmce manager u 1ppUcable) unleu iuc:b advison and poo1', mcluding: 
ollhool!...dpool,loaccoidancewlth _., ' a, dlller (IJM tbl (blghs 
paragnpbs (al(ll(IJ lAI d,,-ugh (HJ and :;;;;:;\-::,:',.::Iha~ · and Jow°!'~ y'"""" _..,. 
(alg/~Jr!.!fp.;/'.= lndad of the ol!ceCI pool ud the pool ~tor llll Hbioric:al wolatllll)' aod dapoe of 
commNlity lo-lorthrwa:pan or l~~~~m~ If cyJ i...,q.;IWI,.;, udymatclal dll!..-...._ 
men; 11111d Ill. UIS Discfo,nr.- ,_......,...,.,. 

~JFo,11 laut sud,--•~"" llll llnellhorlhe~-or th• perf.,,....coof sud, od..i-t md 
~ •~ ,-- ( , of poolsucomparodtothatolthe-.d 

--,ty-11,. pacoo1 or.,... of Ille lndlog.....,., 111Yh - uy lta -i,ool'• major tncllo& od..i-t and major 
CODtributloostolhe pool ........... by lndlog pr!Dd~~ _.oeJ!:.,,, 1n-.. poo1a. . 
i--....mllatadwtthlha olhefpcioloor~UJ - • 
c=moditypool-,lhalndiDg -.lhapoolop!fllormUII IUI u.a.--•-• 
,...ager(ll111y~lhepoot••comrnodil)' .......... dycllsplajlhafollowloa • 1oo1,..,._ -11. 
1ndlogadvlsors.or~f>lodpwofuy otatem .. eNEITHE!tnusPOOL la)(!lS.bjecttoj,vagnph(c)orthls 
o!d!•_~olog. . OPERA,0R('l1W)INGNANAGEl!.IF -oo,all IDlormaUcm-taloodlolha 

(c) Pe,f.,,,_ dl,c/o,ure om .. lllt APPLICABJ.El NOR ANY OF ll'S Dlsdosura Docum<Dt mUII be c:mm,t as 
o/faedpool/wuJa,rl,ono-- -"llWllNGl'RJNaPALSIIAS orlhedllaorthiDoaa<Dt;l'nw/ded.. 
""""""' 111,!oiy.-{t) Off-' pool - PREVIOUSl,Y Cl'El\/,n:ll ANY Cll'IIER A._, that ncr.....--
,..,,-onnon.,,, 61 n,, commodity pool J'()CII.S OR 'IMllED ANY Cll'IIER • • may be cunml as or, dll• _...,... 
opemormull dlacloat Iha per{OIIDIOOI ACCOUN1S. Uthe oomDiodlry pool. than - mOD1/il prior to Ibo dllo or 
or the off.,.d pool, lo accoidcoe with· oparalar or tndlo& _, ll' Iha Docwn<Dt; . • • '· • 
pa,a,oapbs (aRIXlllAI d,,ough (llJ and •pr.licohla, It• aole propiletorsblp. ' (ZJNo oommodil)' pool oportd!" "'"1 
(a)(ZJ of 1hil f 4.25; or .• n: erence to tu tndln& prindpak may ute • Disclosure Docw:nent dated men 

• 



Federal llegil.ter I VoL 60, No. 142 / Tuesday. July 25. 199S / Rules cd Regulations 38189 

·-

. than IUM mombs prior IO tbe dale of Jt.t, • smderthe Act may eolidt a prospective 'the Commlafon. by 1111.y appllcab1e 
·uae. client. or etc into u lgl'Nlllet wJth s.denJ or state Nauities i.ws and 

(b) Tbe commodity pool operator . a prospedJn climt to diNCl Iba diet'• ngulatiom or by uy app11cable ltwa of 
must attach to tbe Ditdosure Doauneat _ commodity interest account or to plde .,. _uon-United Stet.& iwiKktiMs· 
the most cunut AccoUDt btement cd the cljcnt·• commodil)' Jaterest tn.d.ina RISK D1SQ.0SURE STATEMENT 
Annual Repon bl!M pool nqulrocl.. by<>eam or • .,.. ... ,ttc_.., tl>al THE RJSXOFLOSSINTRADINC 
be distributed Ul accordance with f t.22;. n,com.menda lplClAc tnnsac:Uou., COMMODITIES CAN BE SUBS'TM'TlAL 
Provided, l,ow.-ever, lbat iD lieu of the wueN the "c:ommoclity tn.dmg adviaor, YOU SHOULD 1HER£FORE CAREFl.Ju..Y 
mmt ammtAcco1m1 Statematthe at orbefonthe time ft engages tn the CONSIDER WHI1HER SUOt nADINCIS 
c:ommodity pool opantor may provl4e • eolldtltJcm·or 1111.ten fzlto the agreement :stnTABU: FOR YOU IN UCHT OF YOUJl 
performance lnfcnnaUon for the pool (whichever U Mr lier) delivers or cau1a FJNANCJALCONDmOl\l. IN C:ONSJlEUNC 
c:wrat as of a date AOI mon lhaza ab:ty to be dell..-.d to tht p,oq,ectJWI client =:a~~TO ~~ 
days prior to 1be date Oil whlc:b the a Diadorure Doc:ument for the a.diDg SHOULD 8£ AWARE OF TKE FOLJ..OWN:. 
D;sclosun, llocument b distributed ad propm pmsuut to wblc:b 11M tradhig II' YOU plJROIASE A COMMODITY • 
coveriJ:aS; the period &Ince the most advisor MUS to direct 1h11 client'• OP110N YOU MAY SUSTAIN A TOTAL 
nceat pafom?m izltormatlcm account ortogutde Chedlant·•tradma. LOSSOF1HE PREMIUM AND OF AU 
CODt&!Ded m tbe DuclOSurt Docum.DL rmtdnm& the iDformatfClll NI faitllm 1'1tANSACl10N CX>STS. 

(c) (1) If the commodity~ operator fS Ci.Sf ad US. IF YOU PURalASEOR SELi.A 
bcr., or abould bow &bal tbe •. (b) Tbe commodity trading adrJOr C0MM01)1T'Y fUTURE Oil SELL A 
Disclosure Document kmat1lrillly maynotea.ter lnlOID lll'"merJ tnth • CXJMMODnYOP'110NYOU MAY SUSTAIN 
lua:urateor ~plete ~-~y ,apec:t. PJOIP4IC!lvedieDt tod!Nd tbedlent•• ~~~==~-
f1 muse cmna 111&1 defect - muat commodity tataat account or to pide niAT YOU DEPOSrTWJ'111 YOUR. IROJC:ER 
diatributt the canectfcm IO: the dieat"I commodityllrterest lndiDg TQJ:STA!UJSH OR MAJNTAIN YOUR 

P)Allnls1logpoolpartldpu.. 11111essl!Mtradlng ■d"'-6ntncal- ~.ll'THEMAIUCETMOVES 
wfthm 21 calendar days of lbe date from the p,ospectiw dfent an • ~ YOUR POSfflON. YOU MAY IE 
upon •-hich th• pool openlarGnt acbowledpwrt ■lped .. d datad l,y C\ll.EDUPON8YYOUll8ROKER10 
bows o, ha ieucm to bow of dae 1be proaped.lve client st1tlD& thai the DEPOSIT A SUISTIJfflALAMOUN? Of 
defect; eel cllet1l ncafvttd a Disclosure bocumea.t .ADmI10NAL MARGIN FUNDS. ON SHORT 

CU) E■ch pmiouslv ■olidled r., th. tndw propm pum,aot to N0?1CE. IN lmllll 10 MAINTAIN YOUR 
prospecth-e pool panidJ>aJ?I prior to wbJch the tnding edvisorwill dlr.c:t Ill, ~~DO~ ~1HE 
ecceptitlg or ffeei\ing NDds. securitJes accounl or will Kuide b1s tnc:lins· PRESCRlBE!'J11MI., YOURPOSlTJON MAY 
or otlin property from any such 16. SectlOD t.12 ii redesJstid 8£1JQUIDATEDAT ALOSS.ANCYO'U 
ptospec:Uw panidpmt. The pool Sec:tJon tJl3. and amended nvillDa WllJ. BE UABU: FORliNY RESUl.11NG 
operator may furn.lsl:11he cornc:Uoa. by par.graph (1)(2) to rad u fo ows: DEf1CT IN YDURACXXnJNf. 
WI)' of &D amended Disclosure UNDER a:RTAJN MARJCl"TO')?\"DITJONS. 
Document.• Slid.er on tbeDocumenl. 'UJ fli;1n1Alfllng. YOUMA.Y FINDttOIFFJQJLTOR 
or otbeulmllcui:ieans. • • • • • JMPOSStBLE TO u~n A POS1T10N. 

(2) The pool operator may DOI me the (■) • • • nos CAN OCClJR.. FOR EXAMPU:. WHEN 
Disclosute Document mitil sucb (2} The ac:bowledpment speclfied in THE MARKET MAKES A "'UM1T MOVE." 
correctiOD hu been made. S4.S1(b). THE PU.c:tMEh-rOfctr.'\7INCD,.7 

(d) Except as p·O\ided b,• t f 11· • • • • • ORD£RS BY YOU OR YOUR TRADI}l.'C 
(1) The conm:udit)' poofo~a1or AD\'lSOR. SUOi AS A .. STOP-LOSSN OR 

m~&lewJlh~eO:munlsslcmN•a 14.12 IR••rndl ~~==~TO 
copas o!the Disclosure Document for 17. SectlOD C.32 ts add.d and 1H£ lNTEN'DtOAM01JHTS SINCE 
•ch pool that Jt operates or that It nserwd. tl.AIUCET OJNDmONS MAY M.AKEn 
intends to operate not Jess than 21 11. Sections t..34, C.I5 and t.3& are IMPOSSIBLE TO EXEOJTE StJQ-1 ORDERS. 
calendar da~, prior to the date lhe pool added to l'Sld u follDWS! A, '"SPR£AD"' POSmON MAY NOT IE 
cpentor first inlellds to dellvc Iba --· U:SS RISKY THAN A SIMPU: ~ DR 
Docmnem 10 • p:ospectlve putldpmt f'-'4 GaMNI ...._ .-a NqUhd. ""SHORr POSmON. 
m die DOOl: and • • E,c~ u othenrife provided herein, THE HJGH DF.CREE OF LEVElACE THAT 

(Z) the commodity pool - a llisclOSUff Documeol _,.., illcluda th. IS OFn:N OllTAINAIU IN CDMMOO!TY 
must !Je with 1ht Cffl!rofnhm two following lDformatioa.. • nADING CAN WORK AGAINST YOU AS 
capf~ of allsubsequul amendmentato (a) CouU~Stawnat. 11ae ~CE~~"¥o~LOSSES 
the Disclosun Document for •c:b pool following Cauucmary Statamelll mu,t be AS WELL AS CADU. 
&bat It open<• ar thal II baleods to promt,,enlly di■playad OD the c:ovc IN SOME CASES, 1W1AGED 
opentewtthln 21 caladu daysolthe -oldiobiooCa■vaDocum- CXlMMODJ1T AOCXlUNTSAJESUBJECI" 
Ute Upoll wblc:b the po_o) _,., lint 1HECXlMMID'IY Pln\laES1MDINC 10 SIJBSTAlfflAJ.CII/JICES POil 
- ,. Jw NUa11 to bow ollbo CZlMMISSIONIIAS NOT PASSEi) Ul'0N MANACEMENT ANDAIIVISORY nES. IT 
dofed nqulzlog 11M amad-1 1HEMEIUtSOF PAR11CIPA11NGIN 11IIS MAYIIE NECESSARY FOR1110SE 

1MDING l'ROCRAMNORIIAS1HE AOCXlUNTS111AT /n SUBJECl"10 
Sul,putC-COrnmodllJTratlnQ • COMMISSIONPASSEl)ON1HE . 1HESEC>lAJGES10NAl:ESUBSTANTIAL 
- .ADEQUACY ORACCIJMCY DF1111S 1ltADING PJ<OmS10AVOlll DEPIEl10N 

_ IIISQDSURE IIOCUMlim, OR EXHAUS11011 OF 1HEIR ASSETS. 11IIS 
ti!. Soc:cJaoUI tsmll■dtonadu (b)IIJli JW,doa,r,.siai-,;i. (1)'11,o IJISQOS,Jl!EDOCUNENTCXINTAINS,AT 

follows: Sollow!Dg!UADl■clooun&calimal PAGE1m■or1 ......... iAC0MP1.EJE 
~--P'om=lnn ~ IESOUPl1COIOFEAOIFEE101E • fUt 11tqulrtde11u--,doteda.,. --- OIARGEDTOYOURACD::JlJNTIY1HE 

~110 PfOSPKII.,. ...._ bmHdlately ay ClMMOOITY 'l'RAD[NC ADVISOR. 
(al No commodity tradloI advisor nqulrod to •PJIAII DII IIM """1- ol 11IIS IRIEF STA'IEMl"'7 CANNOf • 

nglstffld or nqubed to be nglstend the llisdo■tn Document u proi,ld■d by IXSC.OSE AU. THE lllSXS AND 011IER 
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~AS1"EC'n0Fn1E 
ctlMMOD1TY MARXE:TS. YOU SHOUUJ 
n1ERE10RE c,.muu.y srum-nus 
tlSCLOSUJlE DOCUMENT AHO • 
0'.)MMODm' TRADING Btf0RE1YOU 
1'1l,Ul£, JNCl..lJI>tNC THE IJtSCRIMlON OF 
fflE PRINOP Al. lllSK F ACl'ORS OF na,s 
IN'\,'ES1MtNT, AT PACE (Wt:n pqe -~ 121 II Ibo =odlty tndh,g ,e.s.or 
-■y tnde foreign 1u,.,.. or opti
omtradl purs:uct to lbe off~ ti.41Da 
~. the Ria Di5c:loswe State.meet 
must fufther state 1he foUOWUl.g: 

T0U SHOUUl ALSO 8E AWA». nL\T 
1HlS OOMMOmYt'MJHNG ADvisoR 
WS ENCAGI mTJt...\DJNC J'ORDGN 
1V'11JRES OR OP110t-.S cx»mtAcrs. 
11VJ,,1SACT10NS ON WJUi::ETS LOCATED 
OUTSibE'ntt UNIT£D STATES. 
INCLtJIHNG ~ FOJUdAU.Y 
UNXEDTO A 1JtfflED STA'TES MAltJCE1' 
MAY IIE SUBJtC't TO RECUlATIONS 
WKJQl 0FFtt DlFfERD,'T OR 
tJIMlN!SHtl>PR<mrnoN. FIJKtHl:R. 
~mn sr A 'TES RIC\..U 1'0RY 
AUTHOIUTlIS MAY BEUNABU: 10 
DJMPEI. rnE £'?1-'FORa:MEHT OF mt 
mJZ.ES OF P-ECUl.ATDRY A\JntORlTIES 
OKMIJUCtTS IN NON•\JNJ'T'El) STA1ES • 
Jl,.'PJSD1Cn~S \\'KtRE YOUR 
~-SMAY Bt,iE>-if,i,.._,,,,,IEO."' 
ID'Oil:t YOUlJLW£ YOU SHOUU> 
INQUDl!:AB01.,'1' ANr Rut.ES REU'VANT 
10 YOUJt P AR11C\J1..A.R COITTEMJ"l,.A TED 
1'1l,\.'-:SAC'T10SSM"DASKn!EFDU& 
wmf \\lDOI YOU 1"TO.'OT011tADE 
1'0l Df.iAn.S ABOUT TKE TYPES OF 
Ul>RESSAV.\D.ABLEINBOTHYOUK 
LCICALANOCnifER REUVM"T 
Jl)IUSIJlCJ10NS 

(3) l! &ff commodity tr1dlng ad\'lsar 
ii not also a l'IJiirteted futures 
~sslcm mercb&.nt. I.be tr1ding 
ad~sot must mike lbe additional 
lollowf>tg llatemeot <n the R!,k 
Disdosure Statement. to be Ulduded u 
the lu1 p■ng,apb thereof, 

nns CX>MMODm'nADtNCAIMSOR 
ISPROttlBm:DBYLAWnOM 
ACX:EPtlSC F\Jt,."DS IN tHEnAl:JtNC 

~-~~~ 
MUST PV.CEAU. FUNl)S POR n.AJ:JtNC 
INnDS 1'11.ADn«. PROGRAM ow:cn,y 
'WmtA ftfflJRESa:rMM1SS10N' 
~-

Dot wUbln 1M Um..S Stat•. HI cl,mmodi~ trading advboi tn1ends to 
tenilories or pollleldOCLS, tbe tn:dmg Ctade, with a oscdptioo of any 
adY1&o: DWlt lltlte where it1 boob: and • lffl?iellcc, or Umitatiom on such 
- will be bpt IOd .,.du•1fl1ble "md!ng ... ,h'Jb,b■d by'lbe1rod!Jtg ·-• -
for WPeCUon; and advisor or oc.herwbe. ..._ 

(%) th, dote - the '"'"-'Y (I),..._ A-p!et, deoaiptlot1 of 
trading advl,ar 9nt mtcda to 11M tb• •ch fee which tbe c:ommodity 1radJ.Dg 
Disclosure Document. advisor will dwze the client. 

l•l hnDns ,,, be ldmtJfi,d. n. II l wi,.,..., -'bt., the u.dlD& 
....,.. of Ill< loUo...., ..,._ advuor must ■ped!y th• doll■, omount 

(1) E■cb priodp■I of tho tndlo& of Mduucb foe. 
adv!oor: (2) Wh.,. "'1 he Is detcm!Dod by 

(Z)Tl><fum--ml....,_, ..-10 , _■mOIUlllocludio&, 
wtlh which the cam.modfty tradinJ but Dot J!mtted to, ""Del •neu.." "gross 
odri,or ,ri!J nqulre the ell••·"' p,onu." ...... p,dits" .. -.... .,i,.,.· the 
ffllfnl&ln 111 auoimt ar, Utbl dlcat la an.dlq, ad'l'itor mut explam Jiow av.ch 
he tochOQN tu fu:tur9I cammlulcm bue amcnmt wW be cak:wated. 
IDWCMflt wil.b wbkh It WW: 11:iaiD.tatn (3) Where any fN11 baud OD an 
ita &0CO\Ult. the trading ad1UOl'mtut ii&cnde: lD the •Ahl• of tbe cUut·, 
mtke 11tatemart to cbt eflea: and commDdl1.y interest ac:cowlt. the tradm 

(O) '11>< louodudJ>& bn,1w th,ougb adri>or must ■-fy bow th■t lD<nuo g 
whlch the -...4<,y trad<na odri>or 1s c■lculetod. the period of t<m, during 
w!U Nqulre the clieot to-., Ill ..i.<cb th• -....1s Cllculsted. the foe 
ac::tO\lDI or, 11\bedlctll lrMto cboosl!' to be~ at theed oftbatperiod 
the mfn>dudog bmer oh,ougb wb<cb It .. d the fflue of the .-mt II wldcb 
will <navduce Its...., ..... the tnd<na po,..... of the r.. _......._ 
odrilor --1 Ila-to th,t (j) Confli«, of ln._.,_(1) A lull 
o11im,uilneu 6o<q,-ow,d. (1) n, desa!ptlon of "'Y odU&I m poumdcl 
bus<D"' blolgn,wld. fo: lbe fifl ,-.,. CODllicts of mteNlt regudlllg '"1 .._ 
p~ ch« d.ate of tl)e Disclosure of I.be tndlaa procra= OD tbe part of: 
lloam>eD~ of· . Ill Tb, _,.od<ty tndlog od,lsor; 

(I) n,. __,od<I)' u.dlD& ,dri,or; (U) ADy fu1um ton>mlntO'> madw,1 
ud with wb<cb the di.DI will bo 19qwred 

Oil E■cb pr<ndr.' of Ibo tndlog "''"""tam lU-mod<ty ._,_ 
advisor ""·ha puudpates lD maldng accoun(ill C 
tndlng m opm,tionol doclsl ... lo, the • l Any Introducing -er ohzougl, 
trtding advisor or wpeniles petsOQS so .-bJcb tbe client wU1 bt nqu1red to 
engaged, tnclud.itlg, witbout limitation, Introduce It• acc:oulll to a Nt\l%es 
tbe trading advuor'a officers and conunisdon macbant; and 
dbectors. (Iv) Anypr!Ddpal of the loregou,g. 

(2) Tbe trading edvt.sor must include (2) My Olher IDlteli&J CGZl!lid 
ID I.be dHCip;lon or the buslnen lnvolviag any upect of lbe offered 
bodgn,und o! Mcb pe,sott ldatiliod In uodiog """""'. • 
t t.><(0(1) the o■mo ud m■lD loudl,eu (>) !Dd..s.d In tho -ptloo of "'y 
or that pmoo •• 4:~toyen. bwiz:lea such rmrua mus\ \,e 1111y muigemeot 
U&OQ&tiotll orb c.ss wt1.tw'ls 11114 whereby the tndmg •dvbot or anv 
the oat~ of the duties ~onD•d by ~pal th"'90Cmay be:ne!t.~y 
such pencm for Neb employers or In or In~. tam the JUIJ!.tcwacm of 
counect.icm with tueh bud:bet:s lbe d1111t-. commodJty Interest aCCOUDt 
auodaUons or~ 'l'CmtNt. Tlte with• futures n:,mmiuicm me:rcbant or 
loc:IUori. bl the~ Oonmrl ol' tbt introd\ldkla. of ....ch ecc:ou:D.l 
uy nqldrod put....,. _ _. lbn,ugl, "'IDlrodudllg brolor (tuclt u 
dlielorunforwdi ___ . p■y,oeoilororderllow .. oolldolls: 
IDtllclted. • _..i 

(c)Tctb/,of-.Alableof (&)l'riodpo/rlsl,.,..,. ,,__ (kllJtl,-.(t)Sobjocltoa.■ 
--~ \>)' oubjoct matte, tho of llie pr<napal risk !■aan of thl, ptOYlslom of tt.Mlkl(Z), IOJ IDII..W 
loclllot1 of the dladosum 1111do <n tho tnd!Do p,og,- Tbls di-mu■t otlotml.,..the;d.Uw Clllo!DII "'100, 
Dudosun Document. m.Ul appell' .tDclwk, witboul limltatiOll. dab dm IO wt.ether ptDdb:ag m caodudtd, wtdwl 
lmmocllst1ly lollowlo& Ibo 1U■1t .,.le1lllty, .,_,,., liqoldlty, 1114 Bw ,-. p,oc,,dfllc thecllto of Ibo 
Dud_,, -L CoUDlap■rty cnattwallbiD .... II IJocwnct: ,..io,, .., of the fol1owlo& 

(cl) ln{on,tot;Ofl ""lWfd,.. 1h, IJ>Pllcoblo to tho""""'-ad --,d,-. th■t. 
/oropatl ofl1wlli,do,u,elloaim""-(tl ··11ittype,ofirlDllcUot11 IOd .__, OIDdutloclactiDo lhol n■ultodlD'" 
'n>i1110t1, ,dt!m, of tht lDIID bumi"' "'1-rity o,q,odod to 1,e ioppd <n • odjudlCllloo oo 1bt-<n 1■-of 
om.., 11111D bumi.., tclepbot11 Dwnbor -, u, 1uclip,qpam. RCb --DOI bo dl■cf-4: 
10d lonD of orglDiuUcm of the (bl T1od/Jta "'"'""'1-A ~ of Ulna _,.od!ty tndi!IC ldTl,or 
commodity tndln, od.ro«. U Ibo the tndi!tg pn>snm. wb<cb - , IOd "'7 p!Ddpcl - ·., ·' • • • 
m■ll!Dg acft!m, of the mllD .,,...._ IDcludo.the 'YI"■ of commoclfty (II) Aay r.tu,., -mint .. merchlOI 
cftie2 ls a post offic:t box cumber or I.I tnterestl and other lDtel'ffll the with wbk:h lht diet wW tie nquired 
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to !Daint&UI Its c:ommod.Jty lnte:rut (U} Supp1emeta1 non-performance percmtage at net uset value and 
account. and JnfarmaUan nlaUDg ta a iwqu1n,d . tadimting cbe JDanth,: and y.ar of the 

(Ill) Aoy mtn>dudog-• lhn>ugb dJ.:looun, may bo lnduded with the dnw-dOWJ>: 
which the diem wWJ:ienqund Co nJated ~ di1elosure;ad • • -(Yi.I) Subjecrto,S't~(a)(Z, fo:1he 
Introduce !ts account ta 1be futuns (ill) Other sup_plemental inlonnatJaa offend tradin,: prog:r.m, the annuaJ and 
mmmfniim mad:t.mt. BM)' ba included after all nqu!Nd year-ta-date nle-of-nturu for the 

(2) With NSped ID a futwn . c!isdosww; Ptovid~ ho~. Tblt program specified far tbe ew most 
commiuion me.rchan1 oranintn>duciD& any prapriet.uytradi.ngnsulll&S ncent ca.Jendat,-anand,...,-to-date, 
t.robr, 11111 ac:tioa wilJ be CDDSidved defined in ft.JS(a}{7), ad any computed on• compaunded m.cmth1y 
materld u, bypothellcol.-ed, proforma or buio: Pzmded, "-wr, Tbt 

UJ n. aCIJoo wnuld b, nqubed to b, simulated lndlDa nwlti mdudad lD pe,fomwac:o olthe ollmwd traclioa • 
di,clo,ad .. the ....... the,...... th, Diod01111rtDocum«ill ..... _ p-DIUIIIDdudemoothlyntecor 
commission madwlt'• ar Jntrodw:lD.1 a the 1ut disclosure theialD followina ntum tor sudl period: and 
broker•, Ga,adol statemaots p,.pued ~)-~ aod_lloo-,oqulnd (Ylli) la the cu, olthe ollend lradiog 
pumwit IO gez,ually accep1ad - p_, . 
oca,uotiog priodpla: l•l Noimolln/omiatlon. Nothlog aet (A) '11,e number olaa:owilS traded 

Iii) n. actiOD-1,ovghl by the forth la fS t.31, 4.N, 4.U or i•.J6 lball punuant to the olf...d tradiog propam 
C,..,,mf1sir;m;hovid-4,Aa..wer,tb.ata nllewacommoditytradlaaadvisar thatweredOMdduztD&thepaiod 
concluded 1dJoa that did DGt rNU!t iA from cy oblJptlon under~ Ad ar th• spedfied in f 4.SS{a)(S) witli positive 
dvil mm:aetu)• ~ties exceediDa ngulttiam tbe.rwnder. lndudina the Del performance (prof51S) u of lhe date 
&50.000 Hid llGl be dilcland walf:u it oblJgatfoc to diac.loN all matedaf.,,...,.... tbe account was doted; end 
Jnvolved alleptiODI of fraud or otber • mformatlan ta mstlng era prOlpildlw ~) Tbe 11umber of ac:c:ounu traded 
willful ID.ISCODduc:t: ..- cllaaU even Uthe intmmatlm ii llGt plin:umt 1o the offer.cl tnding pragnm 

lilf) n. actim, .......... gb, by.,,, opecl.6calJy nqubed by ouch aclOOL ihal-.. doeed dw!Dg the period 
other federal or Slate regu)11ary age111~, f 4.15 ...,.,__,. ......._ apec:lled iD f C.J5(a){S) wltb oegative 
a nan-1.Jmted Slates regulatO?)· •,ency or 1 .... , General pdnc/pla,-,-(1) Co:-·'· Ml perfmmmc:e Oosia) a of I.be date 
a 11U•regulatari, cquiiutioc and _ J>eefonnoncr ~ ~ the ac:count was dosed: 
lnvol,edallegitlao,o!f,.ud orother otharwlle ~•.., cll,dooun,Dlthe (2),<ddillonoltequiffmena with 
willful miscoDduct. .,......., ..._ to u.. offuwlrod1ng __,,,. 

(}) Trading for Otl11 oecount. Uthe P'st performance of u accowd • (I) tbe perlannance of I.be offeNd 
commadJtv tndiDg advi101 o, a:, tradina program ~uired undett!m tndicg program must be identified u 
Priocipal lhereaf trades or iDtcds to S C.J5 must include the fo1lowiDc IUdi eel •--tely-ted .Dnt; Jnfonnatlon: r-- r--~ 
1r1de commodity Ulteruts for Its own .(1) The name of the commadity (ii) Tbe rate af retwn of lbe offered 
accaunt, the tradiDg edviaarmust ·n,u ..... addsor or otber-.a _.,,.... trading p~ must be presented OD a 
dJsclasewbetherclfentlwWbe ...._. A- r-~_ .. :::;:!_ mcmtblybuJsfartheperiadspedfiediD 
pennJNed ta inspect the records of •uch ~a:~t and un:: ziame of__, .. --. f 4.35(a)(5}, either 1D a numerical table 
penou •• tradiDg and uy written (ii} Tbe date cm wh1di the cm:nmodJty or iD • bu paph: . 
policies related to sucb trading. trading ad\isor or other~ trading (HI} A bu graph used to present 

(m) Performance dJWo,um. Put the aecount bealD ~ client monthly ntes ahetum. lar tbe aft'effll. 
perfonnana must be disclosed as let accawits and tf.e date when client funds trading program: 
lonh in S •.JS. began being traded pmwmi &o the (A) Must show percentase nte af 

(n) Supplemental lnfarm01ion. U anv ttac!ing p~ • relwn DD tbe vertfcal e,ds Md oae--
Jnf011Mtioa. other than ibat required by (iii) The numberol account& directed m.oDth Increment& DD the !aorbonl.&l 
CammiuJoa rules, the ctifnud . by the trading advisor or other penan axis; 
pro,isions of the Aet. other ledual or ~ding the ICCOUD1 pW'Suant to tbe (B) Must be acaled iD such •WI)'•• 
stale l,,ws and tegu11tions, any rules of tndina program IJ)edAad.u oflbe date todearJy ahowmaatb--to-manth 
• self-regulatory agency or lawt or a of the biseJasun lJoamwmt; ~ in ntes of retum: &ad 
non-Unlled States jwiidic:UOD. ii (iv)(A) ne &otaJ useu l&Ddertlae {CJ Must tepuetely dJ,play11umerical 
pro,-ided, such information: man1gemea1 otlhe tndlna edvisar or percentage annual ntes or retum. for the 
• 111 May Dot b, mideaclloa la CODlnt other person t,sdlag the-. .. or period COVONd by the bor popb: ud 

ar presentation or incondst• 1'illa the the date of dten.doaun Donanent; (lvJ 1be commodJty tnd!ng advisor 
nqulred cliod01111a; ·ud . mUSI mab na1lable to Jll'OIPOCOI .. aod 

(2) la ,ubject 10 the Ullhud (B)'l!,a 1a1a1 ---to. oodatlag cllalS upo11- a lal,le 
pn,vls!oaa olthe Ad a~ ,._la!tm die lradJ.oa- "1'8dfiad,aDlthe al>owllig •• laut ,""!'"'IY the 
Nles,aod ·•-ngudiog the ... DI dale olthe .. ---.. - IDl ..... u ... Nq\lllOCl lONoolculated 
protootfODal malerld promialptad by• l•l na lugat mOlllhly dnw-down pumw,1 to S4.3S(al(&}. • • 
ng!st.,.dlutumUIOdatlanpumw,t • lorthe-•tradlo&l'<"PotD (3)Compo,tr._,.uo,t.fl)lloms 
to Hdloa l7(J} ol the A<t: utl opedGad dw!Dg the ...., - I" sud, praa,letloa wouJcl lia eol1laadiog. 

(3) Must b, placed u lollow,, m,Jeu cala,du J'08l aod ye.v-to-dale the pa,lonou,co DI_,. traded 
Olherwue ,poci4ad j,yCommiMfoo ~ ua parc111..,.Dldlat punuat tothe wt,sdlo& p,op1m 
rula: . tui,deudltnlli:atlqthilllOtdlaad • maybo-ta;dlacompo,lleformOD 

(l)Supplemeotalpm- - ye.vDlthedraw-dowoltheca-11 •~liul&,llllllcthe. 
IDlonoatlOII (Dot locludlag proptletazy mUll ladude adallDIUon D1-a... timit NI larll. bi i tJIS(aXt~ . •. : 
t,sding Jmilts u debad Li S US(a)(7~ dowt1" thel I,_ .. _ with St.ltl(k)); (U)Aaaaot, thel tWrar malalllll,Y •• 
orbypotl,etlcal,ex1nctad,pro-.ar MJ'l!,e--, pac1.-.11ayt1raw- , wltlu•poct tontel olntllft!mayilol 
slmim1ed lradiog multsl mUII II, down for the traclioa - apadfiad lia prweented la tho ..,.. campoale. • 
placed after all required perfarmanc:a during the mOll nicart &va aladar . [W) Th• commodity trad.Lag advllor 
tnformauou: year and )'Nt-to-date, expnaed • a must duc:ua all material dllreNDON 
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·among the aa:DUDtl included ill • ........... 
(4) Cwnnt mformotion. All 

prf'.ormanee U!J'onnaticm ptnarted In 
ihe Daclosw-e Doamlait must be 
e,arenl U or a dale Dot more than three 
mcmths prec:edi.Dg the date of &be 
DocumeDt. 

(5) nm. period for roquJnd 
'l'ffformari~. All nqwred performmce 
Warmlticm must be pmaited ror the 
1DOR ncent &w c:alendu y.us IIDd 
,.....-,. or for the Ill, vi the tndloa 
progammaccount,Ulesslhan!ve 

'ioi Ca/c,u/ation of, and......-,.,., 
"""""""6, pe,fonnone, lnfonntmon. 
(I) All performanot information . 
~led ill a t>isc:JONre J)ocume:nt. 
tDcludin.t pedormllDct lnf'ormatloa 
amtamea ill any capsult aad 
penomw,ce Information Bot 
~cally required by Cornmlsdoa 
rula, must be CliU"J"l'D.t u or• date aot 
m0tt than three mombs ~ the 
date of the Document. aad mus! be 
supported by tbt rollov.ing amOUAts, 
calculated CID ID acc:nw besis of 
accoUDting hi accord an~ with genenlly 
acapltd o=untlog priDdple,, u 
spedfied below or by a melhod 
otherwise approved by the Corn minion. 

(AJ Tbe beginning 11e1 asset value fm 
the period, which shalt represent the 
~ous period',cdma Nt UMt 
value; 

(B) All additioris, whether \'CllUILW)' 
m invohmtUY, dW'Ulg the pe,:iod: 

(C) All willidra""·als aad redemptions. 
whether voJUDtary .m Ulvobmta:y, 
doring the period; 

(D) The 11et pedo:mance for the 
period, whJch shall ftJftRD1 the 
change ill the net asset ,·alue siet or 
eddithms, withdt..,,,.-als, ndemptiom, 
fenand~ses: 

(EJ Tbe ending net aut1 value Im the 
period, .-hich Ula11 repft'tenl the 
beginniDg 11et u~ ,·alue plus or minus 
addJUons. ,rithdra""·als and 
ndemptiam. and net ~orm..lDC::.; and 

of tbe ol!hnd tn.diD& P':fi am, Dia::Jocure Docume:at ls materlally 
iDcludJna, INt DOI. llmi~lo, d1fh:re:DcM mac:c:u,ate or incomplete LD IID)' lUpect, 
JD costs, leverage and tnding. . •. ..Jl must carect &hat defed and muu 

(il)Forthe purposes or §4.H{n} Gd dlstrlbutethe cor?9d1on,o: •• 
11w 1, . .,tal p,op,1,wy tndJoa ruwu 111 A!I .., .... , c1J .. u i.1h, tndioR 
me&Jll the perlonn.ance of any IIC00UDt program within 21 calender dsys of the 
In which !fty pe1C'ftlt or more or tbe date upon. which th• tnd.lng advi10J 
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1qqq JUL 
July 13, 1999 

lb A 11° 1 

Re: Resubmission of Petition for Rulemaking to Amend CFTC Regulations 
4.13 and 4.14 

Dear Ms. Webb: 

By letter dated June 5, 1998, National Futures Association ("NFA") peti
tioned the Commission under CFTC Regulation 13.2 to amend CFTC Regulations 4.13 
and 4.14. NFA hereby withdraws that petition and resubmits the petition as set forth 
herein. 

NFA petitions the Commission to amend Regulation 4.13 to exempt man
agers of collective investment vehicles from commodity pool operator ("CPO") registra
tion if they operate only vehicles that do a de minimis amount of futures transactions. 
NFA also petitions the Commission to amend CFTC Regulation 4.14 to provide a similar 
exemption from commodity trading advisor ("CTA") registration for persons who provide 
their trading advice solely to these vehicles and to collective investment vehicles 
described in CFTC Regulation 4.5. This proposal provides significant regulatory 
benefits to the Commission because it allows both the Commission and NFA to focus 
their resources on those entities that are marketed to the public as vehicles for futures 
trading. The proposal is also consistent with the recent recommendations of the 
President's Working Group concerning hedge funds. 

The information required by CFTC Regulation 13.2 follows. 
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I. TEXT OF PROPOSED AMENDMENTS 

PART 4 - COMMODITY POOL OPERA TORS AND COMMODITY 
TRADING ADVISORS 

§ 4.13 Exemption from registration as a commodity pool operator 

(a) A person is not required to register under the Act as a commodity pool 
operator if: 

••• 

(3)(i) It operates only commodity pools that use commodity futures or 
commodity options contracts solely for bona fide hedging purposes within the 
meaning and intent of§ 1.3(z)(1); Provided, however, That in addition, with 
respect to positions in commodity futures and commodity option contracts which 
do not come within the meaning and intent of§ 1.3(z)(1), the aggregate initial 
margin and premiums required to establish such positions for any pool does not 
exceed one percent of the liquidation value of that pool's portfolio, after taking 
into account unrealized profits and unrealized losses on any such contracts it has 
entered into and such trading is solely incidental to its other trading activity; And 
Provided further, That in the case of an option that is in-the-money at the time of 
purchase, the in-the-money amount as defined in§ 190.01(x) may be excluded in 
computing such one percent; 

(ii) It has not and does not market participations to the public as or in a 
commodity pool or otherwise as or in a vehicle for trading in the commodity 
futures or commodity options markets; 

(iii) It limits the participants in its pools to accredited investors as 
defined in Securities Exchange Commission Rule 501; 

(iv) It discloses in writing to each prospective participant the purpose of 
and the limitations on the scope of the commodity futures and commodity options 
trading in which the pool will engage; 

(v) It submits to such special calls as the Commission may make to 
require it to demonstrate compliance with the provisions of this § 4.13(a)(3) 
including but not limited to information on its pools' financial status and position 
holdings; and 

2 
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(vi) It maintains all books and records prepared in connection with its 
activities as a commodity pool operator for a period of five years from the date of 
preparation and keeps such books and records readily accessible during the first 
two years of the five year period. All such books and records shall be open to 
inspection by any representative of the Commission or the United States 
Department of Justice. 

(b)(1) No person who is exempt from registration as a commodity pool 
operator under paragraph (a)(1), (a)(2), or (a)(3) of this section and who is not 
registered as such pursuant to that exemption may, directly or indirectly, solicit, 
accept or receive funds, securities or other property from any prospective partici
pant in a pool that it operates or that it intends to operate unless, on or before the 
date it engages in that activity, the person delivers or causes to be delivered to 
the prospective participant a written statement that must disclose this fact as fol
lows: "The commodity pool operator of this pool is not required to register, and 
has not registered, with the Commodity Futures Trading Commission. Therefore, 
unlike a registered commodity pool operator, this commodity pool operator is not 
required by the Commission to furnish a Disclosure Document, periodic Account 
Statements, and an Annual Report to participants in the pool." The person must: 

(i) Describe in the statement the exemption pursuant to which it is not 
registered as a commodity pool operator; 

(ii) Provide its name, main business address and main business tele-
phone number on the statement; 

(iii) Manually sign the statement as follows: if such person is a corpo-
ration, by the chief executive officer, chief financial officer or counterpart thereto; 
if a partnership, by a general partner; and if a sole proprietorship, by the sole 
proprietor; and 

(iv) By the earlier of seven business days after the date the statement 
is first delivered to a prospective participant and the date upon which the pool 
commences trading in commodity interests: 

(A) File two copies of the statement with the Commission at the 
address specified in§ 4.2; and 

3 
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(B) File one copy of the statement with the National Futures Associa-
tion at its headquarters office (Attn: Director of Compliance, Compliance 
Department). 

• •• 

(d) If a person exempt from registration under the Act as a commodity 
pool operator under paragraph (a)(1), (a)(2), or (a)(3) of this section registers as 
a commodity pool operator, that person must comply with this Part 4 as if such 
person were not exempt from registration as a commodity pool operator. 

§ 4.14 Exemption from registration as a commodity trading advisor 

(a) A person is not required to register under the Act as a commodity 
trading advisor if: 

••• 

(9)(i) The person's commodity interest trading advice: 

(A) Is directed solely to and for the use of commodity pools that meet 
the requirements of and are operated by a person exempt from registration under 
§ 4.13(a)(3) or are operated by a person excluded from the definition of com
modity pool operator under§ 4.5; 

(B) Is solely incidental to its business of providing investment advice to 
such pools in instruments that are either exempt from regulation pursuant to the 
Commission's regulations or excluded from Commission regulation under the 
Act; and 

(C) Employs only such strategies as are consistent with eligibility status 
under § 4.13(a)(3). 

(ii) The person is not otherwise holding itself out as a commodity trad-
ing advisor; 

(iii) The person submits to such special calls as the Commission may 
make to provide information on its position holdings; and 

4 
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II. 

(iv) Prior to the date upon which such person intends to engage in 
business as a commodity trading advisor, the person files a notice of exemption 
with the Commission. 

(A) The notice must provide the name, main business address, and 
main business telephone number of the person filing the notice. 

(B) The notice must represent that the person qualifies for exemption 
under this § 4.14(a)(9) and that ii will comply with the criteria of this section. 

(C) The notice shall be effective upon filing, Provided, however, That 
an exemption claimed hereunder shall cease to be effective upon any change 
which would render the representations made pursuant to paragraph 
(a)(9)((iii)(B) of this section inaccurate or the continuation of such representations 
false or misleading. 

(v) In the event a person who has filed a notice of exemption under this 
§ 4.14(a)(9) subsequently becomes registered as a commodity trading advisor, 
the person must file a supplemental notice of that fact. 

(vi) Any notice required to be filed hereunder must be: 

(A) In wrrting; 

(B) Signed by a duly authorized representative; and 

(C) Filed, along with a copy, with the Commission at the address speci-
fied in § 4.2. 

(D) A copy also must be filed with the National Futures Association at 
its headquarters office (ATTN: Director of Compliance, Compliance Depart
ment). 

NATURE OF NFA'S INTEREST 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. Registered CPOs and registered CTAs who manage 
futures accounts are required to be Members of NFA and are regulated by NFA. 
Therefore, NFA is interested in ensuring that CPOs and CTAs are regulated in the most 

5 
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efficient and effective manner. NFA believes that the proposed de minimis exemption 
furthers this goal. 

Ill. SUPPORTING ARGUMENTS 

NFA's Board of Directors, at the recommendation of the Special Commit
tee for the Review of a Multi-Tiered Regulatory Approach, petitions the Commission to 
amend its rules to adopt an exemption from CPO registration for managers of collective 
investment vehicles that do a de minimis amount of futures transactions and do not hold 
themselves out as commodity pools. The exemption would apply to CPOs of hedge 
funds and other collective investment vehicles that do not commit more than 1 % of the 
liquidation value of their portfolios to initial margin and premiums for commodity futures 
or options transactions that are not hedging transactions and only if those non-hedge 
transactions are solely incidental to the vehicle's other trading activity. Furthermore, the 
investment vehicle must limit participation to accredited investors. 

The collective investment vehicles covered by the proposed exemption 
are not sold to the public as commodity pools, and investors do not invest in them as a 
means of investing in the futures markets. Since the managers of these vehicles are 
currently required to be registered, however, they are required to be Members of NFA 
and are regulated and audited by NFA. By exempting these managers from 
registration, they would no longer be required to be Members of NFA. This would free 
up NF A's resources for regulating and auditing firms that are more directly involved in 
the futures markets. 

CFTC Regulation 4.5 excludes investment companies, insurance com
panies, banks and trust companies, and fiduciaries of ERISA plans from the definition of 
commodity pool operator. The Special Committee considered whether to take this 
same approach and recommend that § 4.5 be amended to exclude hedge fund man
agers from the definition of commodity pool operator. The Special Committee decided, 
however, to recommend that the Commission take a middle ground and amend§ 4.13 
to merely exempt these managers from CPO registration. 

An exclusion from the definition of commodity pool operator is a complete 
exemption from all of the provisions of the Act that apply to CPOs, including the anti
fraud provisions. An exemption from registration under§ 4.13, on the other hand, does 
not exempt the CPO from the anti-fraud provisions of the Act. Since the proposed de 
minimis exemption will apply to persons who manage unregulated hedge funds, the 
Special Committee felt that the anti-fraud protections of the Act should apply. 

6 
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In drafting the exemption, the Special Committee generally followed the 
language of§ 4.5(c)(2), except that it tried to make the language consistent with the 
current § 4.13 exemptions by making the requirements self-executing rather than 
requiring the pool operator to provide representations that it will comply with them. As 
with the other§ 4.13 exemptions, the CPO would also be required to notify participants, 
the Commission, and NFA that it is an exempt pool; to maintain its books and records 
for five years and make them available to the Commission and the Department of Jus
tice; and to comply with Part 4 if it decides to register in spite of the exemption. The 
CPO would not, however, be required to provide participants with FCM brokerage state
ments since this information would not be particularly helpful to investors. Information 
on hedge transactions is unenlightening without corresponding information for the 
transactions being hedged, and other futures transactions will be merely a blip on the 
radar screen compared to the fund's overall investments. Finally, the exempt pool must 
submit to special calls from the Commission for financial and position information. 

The Board of Directors, at the Special Committee's recommendation, is 
also petitioning the Commission to amend CFTC Regulaton 4.14 to exempt trading 
advisors who provide commodity trading advice only to pools subject to the proposed de 
minimis exemption and to§ 4.5 entities. The language generally tracks§ 4.14(a)(8), 
which exempts trading advisors for§ 4.5 entities. The Special Committee did broaden 
the "solely incidental" requirement to allow exempt CTAs to provide investment advice 
for all types of instruments that are not regulated by the CFTC rather than simply to pro
vide investment advice concerning securities. The exemption also requires the exempt 
CTA to submit to special calls from the Commission for position information. 

The proposed exemptions are consistent with the recommendations of the 
President's Working Group on Financial Markets. In particular, the President's Working 
Group recommended that hedge funds be required to disclose certain information to the 
public. The President's Working Group recommended that all CPOs that exceed a 
particular size be required to file quarterly financial reports instead of annual reports and 
that the reports filed by CPOs include more meaningful and comprehensive measures 
of market risk. The proposed exemptions require the exempt CPOs to submit to special 
calls by the Commission, which would allow the Commission to request the information 
the President's Working Group recommended disclosing as well as any other 
information the Commission considers helpful. 

7 
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NFA respectfully petitions the Commission to amend Regulations 4.13 and 
4.14 as described above. 

ckm/sub/petition re de minimis 0699) 

cc: Acting Chairman David D. Spears 
Commissioner Barbara Pedersen Hoium 
Commissioner James E. Newsome 
Commissioner Thomas J. Erickson 
I. Michael Greenberger, Esq. 
Alan L. Seifert, Esq. 
Lawrence B. Patent, Esq. 
David Van Wagner, Esq. 
Riva Spear Adriance, Esq. 
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('J;UL 
'r ,r')_',J,r . 

Dani~! J. R~th'i 
General Counsel 



Arthur F. Bell, Jr. 

U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

1155 21st Street, NW, Washington, DC 20581 
Telephone: (202) 418-5000 
Facsimile: (202) 418-5521 

October 11. 2001 

Arthur F. Bell, Jr. & Associates, L.L.C. 
Suite 200, 201 h1ternationa1 Circle 
Hunt Valley, Maryland 21030 

Re: Petition for Rulemaking-- CFTC Rule 4.22(c)(2)(iil and Part 160 

Dear Mr. Bell: 

This letter acknow1edges your letter to John C. Lawton and Jean A. Webb, dated 
August 17. 2001. Because that Jetter is also titled a "Petition Under 17 CFR Part 13", it is 
governed by Rule 13.2, which governs petitions for issuance, amendment, or repeal of a rule. 1 

Your petition suggests that there is a conflict between CFfC Rule 4.22( c )(2)(ii), which 
requires that operators of capital account commodity pools include in an annual report to each 
participant the total value of the participant's interest in the pool as of the pool's two preceding 
fiscal year end dates, and the Commission's recently promulgated rules concerning discloswe by 
futures firms of nonpublic personal information about their customers. For the reasons set forth 
below, the Commission disagrees and, accordingly, denies yow petition for rulemaking. 
However, as discussed below, the Commission believes that rulemaking is unnecessary because 
it agrees with your alternative request for confirmation that capital account balances of pool 
participants may be presented without identifying participants by name. 

A. The Commission's Consumer Privacy Rules 

The consumer privacy legislation, as originally adopted (Section 509(3)(B) of Title V of 
the Gramm-Leach-Bliley Act, hereafter "GLB"), specifically excluded "persons or entities" 
subject to Commission jurisdiction from the coverage ofGLB. This exclusion was eliminated 
with the enactment of the Commodity Futures Modernization Act of2000 ("CFMA") on 
December 21, 2000.2 Under Section 124 of the CFMA, Congress amended the Commodity 
Exchange Act ("CEA'') to add a new Section Sg to the CEA to include the Commission and 
certain financial institutions subject to its jurisdiction within the coverage of Title V ofGLB. 
That section of the CFMA makes the Commission a "federal functional regulator" for purposes 

1 17 C.F.R. §13.2 (2001). 

2 Pub L. No. 106-554, 114 Stat. 2763 (2000), amending 7 U.S.C. §I et seq. 
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of Title V and mandates that it promulgate consumer privacy rules for certain entities subject to 
its jurisdiction. These entities are: (1) futures commission merchants ("FCMs"). (2) commodity 
trading advisors ("CT As''), (3) commodity pool operators ("CPOs''), and (4) introducing brokers 
("IDs"). 

On April 27, 2001, the Commission published final rules relating to consumer frivacy, 
which are modeled upon the rules published by the other federal functional regulators, with a 
compliance date of March 31, 2002.4 As you know, the Commission's rules prohibit FCMs, 
CTAs, CPOs, and IBs from disclosing nonpublic personal information about consumers to 
unaffiliated third parties unless they provide consumers with a mechanism to object to such 
disclosure, or the disclosure fits within one of the exceptions to the .. opt-out" requirement. 

B. Rule 4.22(c)(2)(ii) 

Rule 4.22(c)(2)(ii) requires CPOs to provide separately, to each participant of a pool, a 
statement of the participant's interest in the pool. In a capital account pool. a participant's 
interest equals the value of the participant's capita] account. Additiona11y, CPOs are a1so 
required to provide to the Commission and the National Futures Association e•NF A") a 
summary schedule listing the value of each participant's capital account, the sum of which 
should equal the net asset value reported on the pool's balance sheet. Rule 4.22(c)(2)(ii) does 
not require CPOs to identify by name each poo1 participant on the summary schedule and the 
Commission and NFA accept coded participant information. Many CPOs prepare the schedule 
by refening to their participants as "Partner A, B, C," etc. or "Partner 1, 2, 3," etc. CPOs are not 
required to report to pool participants information about fellow participants' balances. 

The Commission requires that the summary schedule of participants' interests be 
subjected to the same audit procedures as the rest of the pool's financial statements. This means 
that an auditor will review the summary schedule to ensure that net income or losses of the pool 
and any special allocations are applied to participants appropriately. 

C. Conclusion 

The Commission's conclusion is that Rule 4.22(c)(2)(ii) pennits various ways for CPOs 
to report the status of capital accounts~ many of which ensure the privacy of participants' 
interests. Thus, CPOs should be able to comply with Rule 4.22(c)(2)(ii) without violating 
Commission rules concerning disclosure of customer information under Part 160. 

3 The other federal functional regulators under GLB are: the federal banking agencies (Office of 
the Comptroller of the Currency, the Board of Governors of the Federal Reserve System, the 
Federal Deposit Insurance Corporation, and the Office of Thrift Supervision); the National 
Credit Union Administration; the Securities and Exchange Commission; and the Federal Trade 
Commission. 

4 66 Fed. Reg. 21,235 (April 27, 2001). The final rules will be published as 17 C.F.R. Part 160. 
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If you have any additional questions or concerns, please contact Susan Elliott, an attorney 
in the Division of Trading and Markets, at (202) 418-5464. 

Very truly yours, 

/~/I-~ 
~~D.Dixon 
Assistant Secretary of the Commission 

cc: Ronald Carletta, Supervisory Auditor, New York Regional Office 
Gregory C. Prusik, Vice-President for Compliance and Registration, NF A 
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August 17, 200 I 

Mr. John C. Lawton 
Acting Director 
Division of Trading and Markets 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21" Street, N.W. 
Washington, D.C. 20581 

Ms. Jean A. Webb 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21" Street, N.W. 
Washington, D.C. 20581 

(410} 821-8000 

FAX (410)321-8359 
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201 ll'IIM'lational Cilde 

Hunt Valley, Maryland 21030 

Re: Conflict between CFTC Regulation 4.22(c)(2)(ii) and Section 5g of the Commodity Exchange 
Act, the Gramm-Leach-Bliley Act of 1999 and CFTC Rule 17 CFR Part 160, Privacy of 
Consumer Financial Information; Petition Under 17 c·FR Part 13 

Dear Mr. Lawton and Ms. Webb, 

Arthur F. Bel, Jr. & Associates, L.L.C. is a Certified Public Accounting !inn serving the futures 
industry for approximately twenty years. The !inn has over two hundred clients involved in derivative 
and equity trading as Commodity Trading Advisors, Commodity Pool Operators, Futures Commission 
Merchants, Introducing Brokers, Registered Investment Advisers and similar capacities. Members of 
the firm are involved in numerous industry C()mmittees, and Mr. Bell is a member and former Director 
of the Maoaged Funds Association (MF A), a member of MF A Government Relations Committee, 
Futures Industry Association (FIA), National Futures Association (NFA) Special Committee, the CFTC 
Global Markets Advisory Committee, and various other similar industry groups. The firm's experience 
and industry involvement are the basis for substantial interest in the relationship among the Gramm
Leach-Bliley Act of 1999 (GLB Act), CFTC's 17 CFR Part 160 and CFTC Regulation 4.22(c)(2)(ii). 
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The Commodity Futures Modernization Act of2000 added Section 5g to the Commodity Exchange Act. 
Section 5g requires the CFTC to prescribe regulations under Title V of the GLB Act. Title V of the 
GLB Act governs the privacy of conswner's financial information and imposes limits on the disclosure 
of such infonnation by "institutions" that provide financial products or services to individuals for their 
personal (i.e .. non-business) use. Section 5g requires the CFTC to adopt rules regarding the privacy of 
nonpublic personal information. As a result, the CFTC adopted 17 CFR Part 160, Privacy of Consumer 
Financial lnfonnation. The rule became effective June 21. 2001, wii mandatory compliance required 
by March 31, 2002. 

17 CFR Part 160 requires, among other things, that institutions, including commodity pool operators, 
develop privacy policies with respect to consumer nonpub]ic information and to provide periodic notices 
to all customers which describe the institution's polices and pi"ocedures with respect to safeguarding and 
disclosure of such nonpublic personal information. Nonpublic personal information includes 
"personally identifiable financial information" that is provided by a client or that results fiom any 
transaction or service perfonned for the client (e.g., an investor's capital account balance). 

CFTC Regulation 4.22(c) requires that each commodity pool operator registered under the Commodity 
Exchange Act must distribute an Annual Report to each participant in each pool that it operates. Under 
Regulation 4.22(c)(2), the Annual Report must contain the net asset value per outstanding participation 
unit in the pool as of the end of each of the pool's two preceding years (Regulation4.22{c)(2)(i) which is 
applicable to unit based pools) or the total value of the participant's interest or share in the pool as of the 
end of each of the pool's two preceding fiscal years (Regulation 4.22{c)(2)(ii) which is applicable to 
capital account commodity pools). 

The requirements of Regulation 4.22(c)(2) in Annual Reports are typically met in one of two ways, 
depending on the structure of the commodity pool. Commodity pool operators typically comply with 
the requirement of Regulation 4.22{c)(2Xi) for unit based pools by presenting, as part of the Annual 
Report, the net asset value per outstanding participation unit in the pool as of the end of the current year 
and for each of the pool's two preceding years. Commodity pool operators typically comply with the 
requirement of Regulation 4.22{ c )(2)(ii) for capital account pools by presenting, as part of the Annual 
Report, a supplemental financial information schedule listing, by partner or member identification 
number, each participant's capital account balance as of the end of the current and prior two fiscal years. 

Conflict Between Regulatiop 4.22(c){2)(10 and GLB Act and CITC's 17 CFR Part 160 

As previously noted, partner or member capital account balances are considered "nonpublic personal 
financial information" under the GLB Act. Under the GLB Act, the commodity pool operator is not 
pennitted to disclose such financial information. However, disclosure of each partner's or member's 
capital account balance is required to be included in the Annual Report distributed to alJ pool 
participants under CFTC Regulation 422{c)(2Xii). As such, CFTC Regulation 4.22(c)(2)(ii) conflicts 
with the requirements of the GLB Act and the CFTC's privacy rules. Therefore, commodity pool 
operators of capital account commodity pools would violate the privacy provisions of the GLB Act and 
the CFTC's rules by complying with Regulation 4.22(c)(2Xii). 
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Proposed Solution to Conflict 

We would propose resolving this apparent conflict by eliminating the requirement of CFTC Regulation 
4.22(c)(2)(ii) that is applicable to capital account commodity pools. The objectives of this regulation 
were to provide investors with some degree of confidence that their capital account balances, as reported 
to them by the commodity pool operator in their monthly statements, reconciled to the financial 
statements aod to their individual capital account balances presented in the supplemental financial 
information contained in the Annual Report. From a practical standpoint, howeyer, this requirement 
provides the investors with minimal additional confidence. This is because the auditor's report on the 
supplemental fmaocial information states only that the individual capital account balances of the 
investors are materially stated "in relation to the financial statements taken as a whole." AB such, the 
auditor is not expressing an opinion on the accuracy of individual investor capital account balances and 
any inference to the contrary is erroneous. Secondly, we are not aware of any instances of :fraud 
involving intentional understatement of certain individual capital balances with ·intentional 
overstatements of other individual capital account balances. In essence, a ufraud'' where all the assets 
still exist. Rather, frauds typically involve the intentional overstatement of the pool's aggregate assets 
and net asset value. 

As such, given the conflict between Regulation 4.22(c)(2)(ii) and the GLB Act aod the CFTC's privacy 
rules, as well as the minimal degree of additional investor confidence provided by the requirements of 
Regulation 4.22(c)(2), we recommend the requirements of this regulation be eliminated from Regulation 
4.22 and a revised Regulation 4.22(c)(2) be added which would read as follows, ''If applicable, the net 
asset value per outstanding participation unit in the pool as of the end of the current and each of the 
pool's two preceding fiscal years ... 

Should the CFTC not agree with our proposed solution, we ask the CFfC to provide the commodity 
pool operator community with confirmation that, in the CFTC's opinion, simply altering or disguising 
the partner or member identification numbers from those used for internal accounting or income tax 
return reporting purposes, provides the commodity pool operator with sufficient relief such that the 
commodity pool operator would not, in the opinion of the CFTC, be in violation of either the GLB Act 
or CFTC' s 17 CFR Part 160 by presenting, in a supplemental financial information schedule as part of 
the Annual Report of a capital account pool, the capital account balances of individual partners or 
members along with altered partner or member identification numbers. 

Thank you for considering our comments and proposals. If you have any questions or would like to 
discuss them with us, please call Arthur F. Bell, Jr. or Bob Zink at (410) 821-8000. 

Sincerely, 

~ 7&u; O<. ~ ~A.,,LJ.c, 
Arthur F. Bea. & Associates, L.L.C. 

Cc: Susan Elliott, Division of Trading aod Markets 



U.S. COMMODITY FUTURES TRADING COMMISSION 
ThN'la Lafayatte Centre 

1155 21st Street, NW, W&ahington, DC 20581 
Telephone: (202) 418·5000 
Facsimlla: (202) 418-5521 

April 3, 1997 

Mr. Frank Taucher 
Suite 190 
8210 East 71st street 
Tulsa, Oklahoma 74133 

Re: Petition far Repeal of Commission Rules 4.13(a) (2) (i) 
and 4.13 (a) (2) (ii) 

Dear Mr. Taucher: 

This is in response to the portion of your letter dated 
February 26, 1997 in which you petitioned the Commission for 
repeal of Commission Rules 4.13 (a) (2) (i) and 4.13 (a) (2) (iii; 
(hereinafter referred to collectively as Rule 4,13(a) (2)) .-
In your February 26 letter, you also raised issues concerning the 
per-transaction assessment fee {or "tax," as you describe it) 
charged by the National Futures Associ~tion and the impact of the 
Supreme Court ruling in the .l2lliln case.-/ We have referred 
those issues to the Commission's Division of Trading and Markets, 
which will respond by separate letter. 

Conunission Rule 4.13{a) {2) provides that a person is not 
required to register under the Cormnodity Exchange Act (CEAct) as 
a commodity pool operator (CPO) if: (1) the total gross capital 
contributions which the person receives for units of participa
tion in all of the pools that the person operates or intends to 
operate do not in the aggregate exceed $200,000; and (ii) none of 
the pools operated by the person has more than 15 participants at 
any time.2-1 

1/ Commission Rule 13,2 provides that ~[a]ny person may file a 
petition with the Secretary of the Commission for the issuance, 
amendment, or repeal of a rule of general application. 11 Commission 
rules referred to herein are found at 17 C.F.R. Ch. I (1996). 

2./ William C. Dunn and Delta Consultants, lnC, v. Commodity 
Futures Trading Commission, et al,, 65 U.S.L.W. 4141 (U.S. Feb. 25, 
199?) . 

;,./ 
may 
the 

In computing the number of participants, the following persons 
be excluded: the CPO, any commodity trading advisor {CTA) for 
pools, and principals of either the CPO or CTA, as well as any 

{continued ... ) 
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Since the rules that you are petitioning to repeal provide 
for an exemption from registration as a CPO, the effect of their 
repeal would j7 to require a greater number of persons to regis
ter as a CPO. From the tenor of your letter, it would ap-
pear that, rather than the repeal of rules which provide for 
exemption from CPO registration, you actually seek a repeal of 
the statut?ry requirement for CPO registration. Section 4m{1) of 
the CEActa provides that it is unlawful for a CPO to use the 
mails or any means or instrumentality of interstate commerce in 
connection with his or her business as a CPO unless registered as 
such under the CEAct. 

The criteria set forth in Rule 4.13{a) (2) have been un
changed since 1901.&/ They are well understood in the indus-
try, and the Carranission has received very few complaints concern
ing this rule. Rule 4.13{a) (2) was originally adopted in 1979, 
following a rulemaking proceeding which lasted approximately two 
years and established the Commission's Part 4 rules. The Comrnis· 
sion received comments from CPOs, CTAs, futures commission 
merchants, pool participants, clients and subscribers of CTAs, 
and the general public. The Commission's staff also analyzed CPO 
and CTA registration applications and sent questionnair7~ to all 
registered CPOs and CTAs to obtain further information.-/ 
When the Commission made the first major revisions to Part 4 in 
1981 and adopted the standards for Rule 4.13{a) (2) which remain 
in effect today, it twice extended the comment pe~iod on the pro
posed revisions and received 94 comment letters.~/ 

~/ ( ... continued) 
relative, spouse or relative of such spouse living in the same 
household as another participant. 

i/ As of February 28, 1997, there were 1,329 registered CPOs. 
The Commission receives approximately 100 notices on an annual 
basis from persons claiming to qualify for exemption from CPO 
registration under Rule 4.13(a) (2), 

f,_/ 7 U.S.C. §6m(l) (1994). 

f,_/ 46 Fed.· Reg. 26004 (May 8, 1981) . The registration exemption 
had previously been applicable to CPOs operating pools where the 
combined net asset v-al ues did not exceed $ s a, a a a as of the 
beginning of the pools' fiscal years, and the only persons excluded 
from the computation of the number of participants were the CPO and 
any CTAs of the pools. 44 Fed. Reg. 1918, 1925 (Jan. 8, 1979). 

11 

!l.l 

44 Fed. Reg. 1918. 

46 Fed. Reg. 26004. 
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In light of the rulemaking proceedings which preceded the 
original adoption and subsequent amendment of Rule 4.13(a) (2), 
and the history of its application, the Commission does not agree 
with your assertions that "{t]he present levels of $200,000 and 
15 participants are arbitrary and capricious 11 or that the rule 
has a discriminatory effect. If a CPO operates his or her pool 
or pools in a manner that does not satisfy the requirements for 
exemption from registration, all participants and prospective 
participants will receive the benefits of the protections of the 
Commission's Part 4 rules, as well as of the registration screen
ing process for the CPO. The Commission's rules permit persons 
to elect to participate in a pool operated by a registered CPO or 
to participate in or to organize a small pool that is not operat
ed by a registered CPO. 

In light of the foregoing, we find that you have not pro
vided a sufficient basis for repeal or modification of Rule 
4,13(a) (2). Accordingly, the Commission has detennined to deny 
your petition ta repeal Rule 4.13(a) (2). 

For the Commission, 

°'A2JL v'- A l0eA?,-, 
Wan A. Webb 
Secretary of the Commission 
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Mr. Frank Taucher 
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1155 21st Stra.t, NW, Washington, DC 20581 
Talephona: (202) 418-~0 
Facsimile: (202) 418-5538 

April 3, 1997 

e2io Bast 71st Street 
Tulsa, Oklahoma 74133 

Re: NFA Funding and Dunn Decision 

Dear Mr. Taucher: 

Your letter dated February 26, 1997 to the C0Imlission 1 s 
Secretary has been referred to this office for a response to the 
first two issues you raised concerning: (1) the per-transaction 
assessment fee (or ~tax,ft as you describe it) charg~d by the 
National Futures Association (NFA); and (2) the impact of the 
Supreme Court ruling in the DY!1!l case. In your February 26 
letter, you also petitioned for repeal of Commission Rules 
4.13(a) (2) (i) and 4.13(a) (2) (iii. The petition for rulemaking 
has been submitted for Commission consideration and a response 
thereto will be provided separately. 

NF.A Funding 

In your letter, you posed the following questions concerning 
NFA funding: "Is the per·transaction tax that NFA charges 
citizens anywhere authorized in the Commodity Exchange Act? If 
not, from what does NFA derive its authority for this tax? 11 

By order dated September 22, 1981, the Commission granted 
registration as a futures association to NFA and approved its 
initial rules (hereinafter, NFA Registration Order). Among these 
rules was Bylaw 1301(b), which provided that a portion of NFA's 
funding would be derived from "round-turn'' assessments upon 
futures and commodity option transactions carried by futures 
commission merchant (FOi) members of NFA, who would be requi~ed 
to invoice the transactional assessment to their customers.~/ 

In 1982, during the Commission's second reauthorization 
process, the Commission presented a proposal to Congress for a 
per-transaction user fee that would be used to defray a portion 
of the Comrniseion's budget. Several members of Congress and a 

1/ NFA Registration Order at 7. 
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number of futures industry representatives expressed concern that 
the imposition of such a user fee would lead to the demise of 
NFA, since the industry would be unwilling to pay a per-transac
tion user fee to defray a ¥~rtion of the Commission's budget and 
a similar fee to fund NFA.- Congress determined not to au
thorize a per-transaction user fee to fund t~~ Commission in the 
Futures Trading Practices Act of 1982 (FTPA)-1 and has not 
done so since that time. When the issue resurfaces periodically, 
one of the arguments frequently raised against such a fee is that 
it would interfere with the funding of NFA. The legislative 
history makes clear that Congress w~s aware from NFA's inception 
that a portion of NFA's operating funds would be derived from a 
per-transaction assessment on member PCMs that would be passed on 
to customers and has not objected to the per-transaction fee as a 
funding mechanism for NFA. 

In your letter, you also raised the question, 11 If the tax is 
lawfully authorized, what is to stop me from declaring myself a 
Registered Futures Association and taxing all futures contracts 
in the United States $.15 per transaction in order to ~aise a 
potful of money ind pay myself an exorbitant salary as NFA pays 
its executives? 11

-/ 

Under the Commodity Exchange Act (CEAct), there may be 
multiple registered futures associations. However, a person may 
not simply declare himself to be a registered futures associa
tion. Application must be made to the Corrnnission for registra-

fu:s: s. Rep. No. 384, 97th Cong., 2d Seas. 25-26 (1982); CFTC 
Reauthorization: Hearings o.n H.R. 5447 Before the Subcomm. on 
Conservation, Credit, and Rural Deveiopment of the House Comm.on 
Agriculture, 97th Cong., 2d Sees. 13, 17, 24, 283, 317-18, 339-40, 
365, 480, 569 (1982) (statement of CFTC Chairman Johnson; colloquy 
of Rep. Jeffords and CFTC Chairman Johnson; colloquy of Rep. 
Richmond and CFTC Chairman Johnson; statements of Lee H. Berendt, 
Executive Vice Chairman, Commodity Exchange, Inc., Dr. Clayton K. 
Yeutter, President, Chicago Mercantile Exchange, David H. Morgan, 
President, Mid.America Commodity Exchange, Leo Melamed, President, 
NPA, John J. Conheeney, Chairman, Merrill Lynch Commodities Inc., 
and Herbert Evers, President, ContiCommodity Se:rvices, Inc.; ~ 
illi!.Q i28 Cong. Rec. H7483, H7485 (daily ed. Sept. 23, 1982) 
(statemerit of Chairman de la Garza). 

1/ See Section 237 of the FTPA; ~ litlQ H.R. Rep. No. 964, 97th 
Cong., 2d Seas. 56-58 (1982). 

While the NPAper transaction fee has fluctuated over .time, it 
is currently $0.14 for a futures contract on a round-turn basis and 
$0.07 for an option contract on a per-trade basis. 
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tion as a futures association in accordance with Section 17 of 
the CEAct2/ o/nd Part 170 of the Commission's rules adopted 
thereunder.Q If the Conmission were to grant such a regis
tration, aa it has in the case of NFA, presunably you would then 
be free to assess a fee as described in your letter that itself 
would be subject to Cormnission oversight. 

Willig c. o,.1nn and Delta consultants, rnc. v. Cnrnrnodity futures 
Trading Cnmmtssign, et al,, 65 u.s,t,w. 4141 co.s. Peb, 25, 1997} 

The second series of questions in your letter reads as 
follows: 

In light of the Dunn decision yesterday, 
if I form a commodity pool, solicit public 
funds, and confine my trading to off-exchange 
markets, is such activity now unregulated by 
the CFTC? What other government agencies, in 
the alternative, would have regulatory juris
diction over my management activities in such 
an off-exchange environment? 

The narrow issue decided by the Supreme Court in the !21!.U.n 
case was whether the phrase "transactions in to7~ign currency 11 in 
the so-called "Treasury Amendment" to the CEAct-1 includes 
transactions in options to buy or sell foreign currency. The 
Supreme Court did not address what constitutes a "board of trade" 
for purposes of delineating the coverage of the so-called "Trea· 
sury Amendment" to the CEAct. 

In any event, the 1hmn. case concerned trading in options to 
buy or sell foreign currency and your question is not limited to 
foreign currency products. In general, any futures or commodity 
option transaction in the U.S. must be conducted on or subject to 
the rules of a board of trade designated by the Commission as a 
contract market, unless the transaction (1) involves a contract 
made on or subject to the rules of a foreign board of trade, 

? u.s.c. §21 (1994). 

17 C.F.R. Part 170 (1996). Any futures association must be 
able to demonstrate, among other things, that it has: (1) fair and 
equitable repi;esentation of members; (2) a customer protection 
program to prevent fraudulent and manipulative practices; (3) fair 
and orderly disciplinary and membership denial proceedings; and 
(4) the capability to settle custom.er disputes. Such associations 
also are required to discharge a number of specific obligations. 

11 Section 2(a) (1) (A) (ii) of the CEAct, 7 U.S.C. §2(ii) (1994). 
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exchange or market or (2) is e~empted by the Commission pursuant 
to Section 4(c) of the CEAct.&I Consequently, we believe that 
the requirements of the CBAct and rules thereunder would apply to 
the activity you described. 

If you have any questions concerning these issues, please 
contact me or Lawrence B. Patent, Associate Chief Counsel, at 
(202) 418-5450. 

cc: Daniel J. Roth, NFA 

truly yours, 

san C. Ervin 
Chief Counsel 

~/ Sections 4 and 4c(b) of the CBAct, 7 U.S.C. §§6 and 6c(b) 
(1994). 
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Secretary of the C011111l111an 

IY FAX 202-411-6621 

Dear Ml. Webb: 

I have recontly roquo1tod Information ragardlng two quee11on1 

from th• CFTC. Thi moat r101n1 Wit y11t1rday Whon I IPOkl to 

lu11n Nathan, 'Attornoy of tho Day'. 

Mo, Natllan roforr1d mo ta th• 'Off I cool l'ubl i'o Alla Ir ■' wllloh, 

quit• olearly, w11 not quallflld ta 1n1w1r ~Y quootlon, 

I am thu1 &Qlln reque1tlng an an1wtr to my queetlano which are: 

1 



1, le th• per•tran1aotlan tax that NFA oh ■ rg ■■ c111a ■ n1 anywher1 

authorlzod In tho Conmodlty Exchange Aol7 If not, from what doo1 

NFA dorlVI Ill authority far thla tax? Whan I h ■v• 1pokon With 

th• QPTC 'Attorney of tho gay• In the pa1t, tho 'Attornty ol the 

Day• wae unable to 0111 any authal1at1on for thll tax and 

dlr1011d ma to tho Natlonal ,u1uro1 A■■001atlon. II lhl tax 11 

lawfully authorlzod, what 11 to etop me from d101ar1ng my,elf a 

~1g11t1r1d Futur11 A11001111on and taxing all luturaa 00ntr1at• 

In tha United ltate ■ I ,1& per tran,aotlon In order to ral11 a 

potful al monoy and pay myooll an oxarbltant 1alary a1 NFA pay, 

111 oxocutlvae7 

I, In light al lhl Dunn d1cl1lon yoettrday. If I form a 

commodity pool, tollclt publ la fundt, and canfln• my trading ta 

off-oxohange market ■, 11 ouch activity now unragulatad by th• 

CFTC? wt,at other government agenolaa, In lh1 a111rnatlv1, would 

hav1 regulalary JurltdlOtlon ovar my managem1nt aotlvltl•• In 

euoh an off-1xch1ng1 1nv1ronment? 

3. Under tho prav111on1 of c,rc 13.2, I am h•roby petitioning 

far th• fallowing rul• changoe, 

2 
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a, Cllltl 4.13 (I) (2) (1) which pr111ntly r1ad1, 'Thi 

total gro11 capital contribution, It r1c1tv11 for unit• al 

partlolpatlon In all al th• pooll that It op1ral11 or that It 

lnt•nd• to ap,rate do not In tht 1ggr1gal1 IXClld I 200.000, 

b. 011111 4.13 (a) (2) (II) whlah pr111ntly r11d1, 'Nona al 

the poola optrlttd by II hll 111011 than 11 p1rtlolpant1 at any 

11ml,' 

I am pellllcntng for lhlll rule ahan911 lor lhl following 

r•a1on11 

1. Thi pr111nt l1v1l1 al I 200,000 and 16 partlclp1nt1 are 

arbitrary and oaprlalou,. 

a, The r1qutr ■m1nt that• United Stat•• citizen muat 

r1g11t1r In order to manage fund1 lor more than 19 partlolp1nt1 

or 1110r1 than I 200,000 II a par 11 unlawful conv1r11on ol 

011111n1' Oon1tltutlonal right to lr11ly pur1u1 on1'1 gainful 

occupation Into a llo1n11d prlvlltdQI, 

3, Thi pr111nt l1g1111tlon dl1crlmlnat11 agalnll Iha 18th 

p1r1on and against th• p1r1on who would oon1rlbu11 1h1 

I 200,00111 dollar to an unr1g1111red pool. 

3 
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4. Tho proaont l1gl1latlon 11 a r11tralnt of trado agalnet 

tho•• oltl1on1 who prolar to 1ngag1 In oonmaroo unr11trlot1d by 

gov1rnm1nt Intervention. 

e. A1g111r1llon 1ubJect1 a cltl11n to d1r1gl1tr1tlon. 

e. R1gl1tratlon 1ubj1ot1 I 01111,n to NPA and CPTO 

admlnl1tr111v1 law proo11d1ng1 whloh, 1n th• 1xp1r11nc1 of 1h11 

citizen, 1111 to provld1 Con1tltutlonal duo proco11 protoctlon. 

7. Al JUltloe Whftl ot1t1d In SEC v LDWI, tho law■ ol th• 

Unftld 811111 ire wholly adequate to proeecul1 unlawful activity 

euoh •• fraud and w111 r1m11n wholly 1d1qu111 after my propo11d 

ohang1 11 adopted. 

I. Tho notlllcatlon provl1fono ot 4,13 (b) would 11111 be 

In aff ■ot. 

9, Th• prohibition 1t1t1d ag11n11 that cltlztn who would 

othorwl10 manage fund• In ■ xc111 of I 200,000 and 18 p1rtlclpant1 

con1tltute1 • Con1111uttonal ly prchtblt1d tlklpa of tht lnoom1 

that citizen would 1nJoy war• tho re;t1tr ■ tlon r1qulrom1nt not 

oth1rw111 In 111101. 
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10. Th• pr111nt rtglotr•tlon r1qulr1m1nt lo a vlolallon 01 

O11111n1' Flrat Amendment Conolllutlonal right to bo ccmp1n11tad 

for Iha opooch thoy might employ for tho bonoflt of other,. 

11, The pr111nt ••elotr•tlon requirement prevent• bolh th• 

m■nag ■ r-c11111n and lnv11tor-olll11n from tro•IY •nt•rlng lnlo an 

agretmtnt ot !hair own ohoo11na un•ncL1mbar1d by government 

r11trlot1on1 when lhl arbitrary l•v•lo 1tal1d In CFTC 4.13 are 

exceeded, 

12. Pool manager ■ do not dlraotly handle publ lo lund1 which 

era d1po1lt1d Into th• tund'1 bank I brokaraa• 1ooount1. Thoy 

only have authority to entor 1rad11 and bl II tor 11rv1O11 

rondor•d. 

I lhank you In advanoo tor your conalderatlon and look forward to 

your prompt raply. 

llno,r•ly, 

Frank Taucher 

Sultl 180 

1210 &a1t 1111 Str11t 

TUIII, OK 74133 
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April 27, 2004 

Ms. Jean A. Webb 
Office of the Secretariat 

lll.41 ..... GIY 
WIID•?aw 

Commodity Futures Trading Commission 
Three Lafayette Centre 
I 155 21 st Street, N.W. 
Washington, D.C. 20581 

Re: Petition to amend CFTC Regulation Section 150.2 

Dear Ms. Webb: 

"· s~ ',· ;, 

The Board of Trade of Kansas City, Missouri, Inc. ("KCBT") hereby petitions, pursuant 
to Commodity Futures Trading Commission ("Commission") Regulation 13 .2, that the 
Commission amends it's Regulation 150.2 (Position Limits). In that regard, KCBT 
herein requests that the spot month, single month and all-months speculative position 
limits be eliminated from CFTC Regulation 150.2 for KCBT commodities. Currently, 
those limits pertaining to KCBT are as follows: 

Contract 

Wheat 

Spot Month 

600 

Single Month 

3,000 

All Months 

4,000 

Core Principle 5 of Section S(d) of the Commodity Exchange Act, as amended, requires 
contract markets to adopt position limits or position accountability for speculators to 
reduce the potential threat of market manipulation or congestion. especially during 
trading in the delivery month, where necessary and appropriate. In Appendix B to Part 
38 of its Regulations, the Commission discussed certain acceptable practices that would 
satisfy Core Principle 5. The Commission notes the level of the spot limit for physical
delivery markets should be based upon an analysis of deliverable supplies and the history 
of spot month liquidations. 

An analysis of the deliverable supplies indicates more than adequate supplies of wheat in 
deliverable position to make it increasingly difficult for speculative manipulation. 
Reportable commercial traders continue to hold the majority of open interest in 
agricultural commodities. That, as well as the large size of deliverable supply, reduces 
the degree to which speculators can control the market. Specific to our market, hard red 
winter wheat comprised over 45% of the U.S. wheat production in 2003. Because hard 
red winter wheat comprises a large share of the U.S. wheat production, the potential 
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supply of delivery wheat minimizes the potential for manipulation or price distortion 
when compared with other commodities that have "more limited deliverable supplies". 

During each delivery period, KCBT staff conducts a heightened surveillance of spot 
month liquidations. KCBT staff routinely review large trader information and conduct an 
intensive review of large trader information prior to and during each delivery period. 
Prior to and during each delivery period, KCBT staff contact clearing members and other 
position holders with large speculative positions to determine the intentions of the 
position holder. The staff also performs economic justification calculations throughout 
this time to help ensure orderly liquidations. An analysis of the history ofKCBT spot 
month liquidations reveals an orderly liquidation of positions. 

For these reasons stated above, KCBT is of the opinion that the Commission would be 
justified in eliminating all spot month, single month and all-months combined speculative 
position limits for KCBT commodities. If however, the Commission chooses to retain 
speculative position limit authority then it is imperative that parity be maintained across 
wheat exchanges, as has been done by the Commission historically. To do otherwise 
would threaten the KCBT's ability to compete with other exchanges for speculative 
interest. 

Historically, the size of the cash commodity underlying the KCBT wheat contract has 
often been twice or more that of other wheat contracts and stocks in deliverable position 
for the Kansas City contract have typically exceeded those of other markets. The 
potential supply of delivery wheat in Kansas City is much larger than that of other 
markets due to the hard red winter wheat being the dominant class of wheat produced in 
the U.S. The larger deliverable supply would make it comparatively more difficult for 
speculative manipulation in Kansas City than in other markets. 

A significant portion of our trading volume is generated from the arbitrage opportunities 
that exist between our markets. Different position limits between exchanges could 
dramatically affect the growth potential for intennarket spread volume. 

Trading volume and open interest in our hard red winter wheat futures and options 
contracts have increased since the Commission last revised its position limits in 1999. 
KCBT wheat and wheat option combined volume have increased 7 .34%, 5.49%. 34.25% 
and 25.65% in 2000, 2001, 2002 and 2003 respectively when compared to 1999. The 
average month-end futures and futures equivalent open interest (0.5 delta) has increased 
8.11 %, 17.55%, 20.26% and 3.08% in 2000, 2001, 2002 and 2003 respectively when 
compared to 1999. It is our opinion that these increases would not have occurred if 
wheat speculative position limit parity had not been maintained in 1999. The increased 
volume and open interest since 1999 has also attracted fund business to our market. Fund 
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traders are typically looking to trade in contracts that are very liquid in which they can 
enter and exit the market with minimum price disturbance. If parity is not maintained, 
fund business could be lost to other markets if they are afforded higher limits. Appendix 
A reflects a chart that Exchange staff has compiled from the CFTC Commitment of 
Traders Reports. In particular, the chart reflects an increase in the number oflarge 
traders and the percentage of open interest that is held by large noncommercial traders in 
KCBT wheat between 1999 and 2003. 

Reportable commercial traders continue to hold the majority of open interest. 
Commercial traders are able to use our market to hedge their risk due to the liquidity 
provided by our noncommercial traders. Increasing the speculative position limits would 
aid in increased speculative trading which in tum would increase the liquidity of the 
market to allow commercial users to hedge their risks more effectively. 

In conclusion, the KCBT requests that the Commission consider eliminating the spot 
month, single month and all-months combined speculative position limits from CFTC 
Regulation 150.2 as discussed above. If the Commission does not eliminate the 
speculative limits, then the KCBT requests that parity be maintained across markets. 

The filing of this petition was recommended by the Executive Committee and 
subsequently approved by the Board of Directors in a regularly scheduled meeting on this 
date. To the knowledge of the Board of Directors and staff of the KCBT, no opposing 
views have been expressed by members or others to this petition, 

If you have any questions pertaining to this petition, please contact either the undersigned 
or Joseph Ott; Vice President - Compliance at 816-753-7500. 

Sincerely, 

Jeffrey C. Borchardt 
President 

Cc: Rick Shilts, Director-CFTC Division of Product Review & Analysis 
Fred Linse, CFTC- Washington, D.C. 
Jim Lammie - CFTC - Kansas City 
William Kokontis, CFTC - Chicago 
Marshall Hom, CFTC - New York 



APPENDIX A 

Reportable Reportable Reportable Reportable • 
Noncommercial Noncommercial Commercial Commercial 

Average Average% of Average %of Average% of Average% of Average# of Long Average # of Short Average# of Long Average# of Short 
Open Long Open Short Open Long Open Short Open Noncommercial Noncommercial Commercial Commercial 

YEAR Interest* Interest Interest Interest Interest Reportable Traders Reportable Traders Reportable Traders ReportableTraders 
1999 76162 17 22 63 58 44 42 60 57 
2000 80721 22 19 53 64 67 49 64 63 
2001 84997 24 25 47 59 67 53 65 54 
2002 87397 26 24 49 58 66 50 61 57 
2003 75503 26 25 56 57 51 47 64 61 

• Average month-end future$ and futures-equivalent open interest (0.5 delta) 
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March 28, 2008 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

OFC. Of THE SECRETARIAf 

E-mail: paularcltitn-l@alston.oom 

Re: Petition of Eurex Deutschland for Issuance of a Rule Pursuant to 
Commodity Futures Trading Commission Rule 13.2, 17 C.F.R. § 13.2 

Dear Mr. Stawick: 

On behalf of Eurex Deutschland, we respectfully petition the Commodity Futures 
Trading Commission ("Commission") under Commission Rule 13.2 to issue a new Rule 
30.13, or in the alternative, to amend 17 C.F.R. Part 30, Appendix D-Infonnation That a 
Foreign Board of Trade Should Submit When Seeking No-Action Relief to Offer and 
Sell, to Persons Located in the United States, A Futures Contract On a Foreign 1''on
Narrow Based Security Index Traded on That Foreign Board of Trade to provide for the 
petitioned procedures. New Rule 30.13 (or amended Appendix D) would establish a 
fast-track procedure for the review of requests by a foreign board of trade whereby the 
Commission would deem that a stock index contract traded on the foreign board of trade 
confonns with the requirements of the Commodity Exchange Act, 7 U.S.C. §1 et seq. 
("Act") and may therefore be offered or sold to persons located within the United States. 

This Petition for Rulemaking would establish a fast-track procedure under the 
Commission's rules for its review of requests by a foreign board of trade to offer or sell 
non-narrow based stock index futures contracts to persons located within the United 
States where such foreign board of trade previously has received either : 1) No-action 
relief from the Office of the General Counsel with respect to the offer or sale to persons 
located in the U.S. of a futures contract on a non-narrow based security index; or 2) No
action relief pennitting the foreign board of trade to provide direct electronic access to 
their U.S. members or authorized participants. The proposed rule details the infonnation 
that is required to be provided by a foreign board of trade requesting Commission fast-

U20080134300A 
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track review of a non-narrow based stock index futures contract traded on the foreign 
board of trade. Forty-five days after a foreign board of trade files a submission--absent 
notification by the Commission of a 45 day extension to consider complex or novel issues 
or upon the request of the foreign board of trade, or that additional information is 
required-- the contract will be deemed to confonn to the requirements of the Act and may 
therefore be offered or sold to persons located within the United States. This rule-based 
fast-track procedure would be in addition to the current policy whereby the Office of the 
General Counsel ("OGC") issues a no-action letter in response to such a request. The 
current policy would continue to apply to foreign boards of trade that have not previously 
been granted relief under either of the above two no-action procedures. 

The proposed rule adheres closely to the guidance provided by the Congress with 
respect to the procedures for detennining whether non-narrow based stock index futures 
contracts traded on a foreign board of trade can be offered or sold to persons located 
within the United States. 1 Moreover, it also reflects the substantial streamlining of 
Commission approval procedures that have been implemented since the OGC no-action 
procedure for approval of foreign stock indexes was first adopted. As with the 
Commission's other streamlining efforts, the new fast-track procedure does not in any 
way reduce the substantive requirements that a foreign board of trade must meet in order 
to make available its non-narrow based stock index futures contracts to persons located 
within the United States. 

The streamlined procedures of new Rule 30.13 would serve the public interest by 
making additional hedging instruments available to U.S. persons without unnecessary 
delay and by conserving Commission staff resources without in any way reducing the 
protections to the public provided by the Act. Moreover, issuance of new Rule 30.13 
would further one of the fundamental purposes of the Act by promoting responsible 
innovation and fair competition among boards of trade, other markets and market 
participants.2 In order to achieve the foregoing public interest benefits, and for the 
reasons explained in greater detail below, we respectfully petition the Commission to 
issue new Rule 30.13 and in furtherance of its issuance of the rule, to publish in the 
Federal Register notice of this Petition and the text of proposed Rule 30.13 ( or a 
substantively similar amendment to Appendix D to Part 30 of the Commission's rules) 
for public comment. 

I. Requirements for Petition for Rulemaking 

Commission Rule 13.2, 17 C.F.R. §13.2, provides that any person may file a 
petition with the Secretariat of the Commission for the issuance, amendment or repeal of 
a rule of general application. The Petition must set forth the text of any proposed rule or 
amendment. Commission Rule 13.2 requires that the Petition state the nature of the 
petitioner's interest and pennits the petitioner to include in the Petition argwnents in 

1 House Report No. 97-565, 97th Cong. 2d Sess. (1982) at p. 85. 

2 See Section 3 ofthe Act, 7 U.S.C. §5. 
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support of the issuance, amendment or repeal of the rule. Rule 13 .2 further provides that 
the Secretariat shall refer the Petition to the Commission for such action as the 
Commission deems appropriate. 

II. Statement of Petitioner's Interest 

Eurex Deutschland is a foreign board of trade that lists for trading futures, options 
on futures and equity-related options. Eurex Deutschland is operated by Eurex Frankfurt 
AG (hereinafter together referred to as "Eurex"). Eurex is headquartered in Frankfurt, 
Germany, where the vast majority of its employees and management are located. Eurex 
operates through an all-electronic trading platform and is one of the world's largest 
futures and options exchanges. More than 1.9 billion contracts were traded on the 
exchange during 2007. Eurex Trading Members may access the Eurex Trading System 
via a dedicated communications network from locations around the world. All 
transactions on Eurex are governed by Eurex rules and the laws of Germany. 

With the exception of stock index contracts, no prior qualifying action by the 
Commission or its staff is required in order for persons located within the United States 
to enter into futures contracts traded on a foreign board of trade. Such customers are 
permitted to access the products offered by a foreign board of trade through a U.S. 
registered futures commission merchant, introducing broker or through a foreign firm that 
has received an exemption from registration as a U.S. FCM under 17 C.F.R. §30.10.3 

The offer or sale of stock index futures contacts traded on a foreign board of trade 
to persons located within the United States, however, requires adherence to special 
procedures. As explained in greater detail below, OGC has established a process wherein 
it issues a No-action letter with respect to requests from foreign boards of trade to 
confirm that a foreign security index may be offered or sold to persons located within the 
United States. This No-action policy and the information that OGC considers in issuing 
these No-action letters is found at Appendix D to Part 30 of the Commission's rules. 
OGC has previously issued to Eurex No-action letters with respect to a number of non-

3 As a separate matter, members ofa foreign board oftrade located in the United States may be able to 
access a foreign board of trade through trading tenninals located in the United States pursuant to no-action 
relief of the CFTC staff. For example, staff of the Commission issued a no-action letter to DTB, the 
predecessor exchange to Eurex on February 29, 1996. That letter stated that the Commission's Division of 
Trading and Markets "would not recommend any enforcement action against DTB in connection with the 
placement of its trading terminals in the United States in order to pennit DTB members to execute 
transactions involving DTB futures and option products which are otherwise approved for trading by U.S. 
persons, subject to compliance with [a number of] conditions." In 1999, that no-action letter was reissued 
to Eurex and the relief therein expanded. See Commission Staff Letter No. 99-48, 
http://www.cftc.gov/tm/letters/991etters/tmeurex no-action.him. This Petition for rulemaking would apply 
to any foreign board of trade trading stock index contracts and would govern the process under which a 
foreign non-narrow based index is approved for the offer and sale to persons located within the United 
States and is independent of whether the foreign board of trade has been pennitted to place its trading 
tennina!s in the United States. 
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narrow based stock index futures contracts,4 and a number of Eurex's requests for OGC 
Na.action letters are pending.5 Eurex has also been issued No•action relief by the former 
Division of Trading and Markets permitting it to provide direct electronic access to its 
U.S. members and authorized participants.6 

Eurex is a foreign board of trade that has requested and been granted OGC No• 
action letters permitting the offer and sale of non•narrow based stock index futures 
contracts to persons located within the United States and is likely to have additional 
contracts in the future that would conform with the requirements of the Act for offer or 
sale to persons located within the United States. Accordingly, Eurex has an interest in 
the review procedures that are, and will be, used to review and process these requests and 
in encouraging that those procedures be as efficient and timely as possible consistent with 
the requirements of the Act. 

III. Summary of the Requested Rule 

New Rule 30.13 would provide that a foreign board of trade that meets specified 
conditions may apply to the Commission for a determination that a stock index contract 
that it trades or plans to trade is deemed by the Commission to confonn with the 
requirements of the Act and may be offered or sold to persons located within the United 
States. As proposed in this Petition, under new fast.track procedures of Rule 30.13, the 
stock index futures contract of the foreign board of trade would be deemed to conform 
with the requirements of the Act and Commission rules 45 days after submission of the 
request to the Commission, and therefore would be permitted to be offered or sold to 
persons located within the United States. 

Consistent with its other product and rule review procedures, the Commission 
under the rule may extend the review period an additional 45 days if the stock index 
futures contract raises novel or complex issues that require additional time for review or 

4 The following stock index futures contracts traded on Eurex have been the subject of OGC no-action 
letters permitting their offer and sale to persons located within the United States: Dow Jones STOXX® 600 
futures contract, Dow Jones STOXX® 200 Mid 200 futures contract, Dow Jones STOXX® 50 futures 
contract, Dow Jones EURO STOXX® 50 futures contract, DAX® futures contract, STOXX® 600 Banking 
Sector futures contract, EURO STOXX® Banking Sector futures contract, Dow Jones Italy Titans 30® 
futures contract, Dow Jones Global Titans 50® futures contract; the MDAX® futures contracts; RDXxt 
USD-RDX Extended Index Futures Contract; DJ STOXX 600 Industrial Goods & Services Index Futures 
Contracts; DJ STOXX 600 Insurance Index Futures Contract; DJ STOXX 600 Media Index Futures 
Contract; DJ STOXX 600 Personal & Household Goods Index Futures Contract;; DJ STOXX Travel & 
Leisure Index Futures Contract; DJ STOXX 600 Utilities Index Futures Contract; Dow Jones STOXX 
Large 200 Index Futures Contract; and the Dow Jones STOXX Smail 200 Index Futures Contract; 

5 Eurex requests for OGC No-action that remain pending are for the following non-narrow based stock 
indexes: VDAX - New Index Futures Contract; Dow Jones Euro STOXX Select Dividend 30 Index Futures 
Contract; DJ STOXX 600 Retail Index Futures Contract SLI Swiss Leader Index Futures Contract; Swiss 
Market Index Midcap (SMIM) Futures Contract; and TecDAX Index Futures Contract. 

6 See, http://www.cftc.gov/tm/letters/99letters/tmeurex _ no-action.htm 
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if the foreign board of trade requests an extension of time. Moreover, if the foreign 
board of trade's request to the Commission for fast-track consideration does not comply 
with the form or content requirement of Rule 30.13 or if the Commission in its 
discretion requires additional information to complete its review, the Commission may 
so notify the requesting board of trade and treat the request as withdrawn. A new 
review period will begin upon the foreign board of trade's resubmission of its 
supplemented request. 

Under new Rule 30.13, the Commission may also notify a foreign board of trade 
that the Commission is unable to deem that the stock index futures contract conforms to 
the requirements of the Act, with a brief statement of the reasons therefore. Such a 
notification does not preclude the foreign board of trade from submitting a subsequent 
request if it amends the contract or if the facts and circumstances change in a manner 
which addresses the issues cited in the Commission's notification. 

Existing OGC no-action letters with respect to stock index contracts of a foreign 
board of trade will remain in effect and would not be affected by the adoption of this new 
procedure. Moreover, nothing in this Petition is intended to delay OGC's consideration 
of pending requests during the Commission's consideration of this Petition. 

The information, statements and data that the rule would require to be submitted 
by the requesting foreign board of trade for fast-track review is the same as that which is, 
and will continue to be required to be provided for review under Appendix D to Part 30. 
The required information includes a copy of the contract's terms and conditions, rules 
that may have an effect on trading of the contract such as circuit breakers or position 
limits, an explanation of the index's design, maintenance and selection criteria and 
computation, and data supporting the finding that the index is not a narrow based index. 
In addition, the requesting foreign board of trade must describe information-sharing 
arrangements and applicable memoranda of understanding, include a statement that the 
foreign board of trade has the ability and willingness to share infonnation with the 
Commission either directly or indirectly and a certification as to the truthfulness and 
accuracy of the information in the request. Finally, proposed Rule 30.13 would permit a 
foreign board of trade that has been the recipient of a staffl\'o-action letter with respect to 
placement in the United States of its trading terminals, to include in its Rule 30.13 
request the requisite notice and certification to the Commission with respect to the 
availability of the contract for trading via its U.S. trading terminals.7 

IV. Issuance of Rule 30.13 furthers the public interest 

a. The Act and its legislative history support the fast-track procedures of Rule 
30.13. 

7 See ''Notice of Revision of Commission Policy Regarding the Listing ofNew Futures and Option 
Contracts by Foreign Boards ofTrade That Have Received Staff'.'Jo-action Reliefto Provided Direct 
Access to Their Automated Trading Systems From Locations in the Untied States," 74 Fed. Reg. 19877 
(April 18, 2006), 
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The Futures Trading Act of 1982, Pub, Law 97-444, 96 Stat. 2294 ("82 Act") 
added two separate provisions affecting the treatment of foreign stock index contracts 
under the Act. The first was the addition of the Shad-Johnson jurisdictional accord found 
in Section 2( a)(l )(B) of the Act and the second was the addition of a new section 4(b) of 
the Act relating to trading of foreign futures. 

The Shad-Johnson accord continued the Commission's exclusive jurisdiction over 
futures contracts on broad-based security indexes. Section 2(a)(l)(B)(v) as added by the 
82 Act provided that "no person shall enter into or confirm the execution of' a stock 
index contract except as provided by Section 2(a)(l)(B)(ii). The House Committee on 
Agriculture explained that new Section 2(a)(l )(B)(ii) of the Act provided that no board of 
trade may be designated as a contract market with respect to such broad-based security 
indexes unless it demonstrates to the Commission that 1) the contract is cash settled; 2) 
trading in the contract would not be readily susceptible to manipulation; and 3) such 
index is a widely published measure of the market for all publicly traded equity or debt 
issues or a substantial segment thereof. 8 Section 2(a)(l)(B) did not distinguish between 
the offer or sale of stock index contracts to U.S. persons traded on U.S. markets from 
those traded on foreign markets. 

At the same time, however, the 82 Act with the addition of new Section 4(b) also 
clarified the Act's applicability with respect to foreign boards of trade. Section 4(b) 
provides that: 

The Commission may adopt rules and regulations proscribing fraud and 
requiring minimum financial standards, the disclosure of risk, the 
filing of reports, the keeping of books and records, the safeguarding of 
customers' funds, and registration with the Commission by any person 
located in the United States, its territories or possessions, who 
engages in the offer or sale of any contract of sale of a commodity for 
future delivery that is made or to be made on or subject to the rules of 
a board of trade, exchange, or market located outside the United States, 
its territories or possessions. Such rules and regulations may impose 
different requirements for such persons depending upon the particular 
foreign board of trade, exchange, or market involved. No rule or 
regulation may be adopted by the Commission under this subsection that 
(1) requires Commission approval of any contract, rule, regulation, or 
action of any foreign board of trade, exchange, or market, or 
clearinghouse for such board of trade, exchange, or market, or (2) 
governs in any way any rule or contract term or action of any foreign 

8 H.R. Rep. No. 97-565, Part I, at 81. The last criterion of section 2(a)(B)(ii)--thatthe index be broad
based-was amended by the Commodity Futures Modernization Act of2000, ("CFMA") which added a 
definition of "narrow-based index" to the Act and substituted the requixement that the index not constitute a 
narrow-based security index. The provisions ofthe Shad-Johnson accord can now be found, as amended 
in 2000, in section 2(a)(l)(C) ofthe Act, and the minimum requirements that stock index contracts must 
meet are now found in section 2(aXl)(C)(iiXI) through (IV). 
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board of trade, exchange, or market, or clearinghouse for such board of 
trade, exchange, or market. 

7 U.S.C. §6(b). 

As the House Committee on Agricultwe explained, although "Section 4(b) 
expressly empowers the Commission to protect the interests of United States residents 
against fraudulent or other harmful practices by a vendor of foreign futures who is 
located in the United States. , .. ," it 

does not authorize the Commission to regulate the internal affairs of a foreign 
board of trade, exchange, market, or clearing house for such market (such as 
tenns and conditions of foreign futures created by a foreign exchange) or require 
Commission approval of any action of any such market or its clearinghouse. 

House Report No. 97-565, 97'" Cong. 2d Sess., (1982) at p. 85. 

The Committee continued however, noting that where the Act establishes 
minimum requirements for a specifically identified contract, nothing prevented a foreign 
board of trade from seeking confinnation from the Commission that its contract conforms 
with the requirements of the Act. Id. In this regard, the Committee specifically addressed 
the requirements of Section 2(a)(l)(B) and how they would relate to stock index contracts 
traded on a foreign board of trade, advising that 

However, nothing in the provisions prevents a foreign board of trade from 
applying to the Commission for certification that its futures contracts conform 
with requirements of this Act where, by its terms, the Act establishes minimum 
requirements for a specifically identified contract. For example, a foreign board 
of trade may seek certification from the Commission that a futures contract 
offered by it that is based upon a group or index of American securities meets the 
minimum requirements specified in subparagraphs (a) through (c) of section 
2(a)(l)(B)(ii) of the Act, without seeking or obtaining designation by the 
Commission as a contract market. Any such certification is to be conducted under 
the procedures, and subject to the rights of other persons, set forth in the provision 
of the Act establishing such minimum requirements. A futures contract, based 
upon a group or index of foreign securities only, could be certified by the 
Commission under such criteria as the Commission may deem appropriate. Upon 
certification by the Commission, the minimum requirements for such contract will 
be deemed to have been met, and the offering and sale of the contract in the 
Vnited States, its territories or possessions will be lawful so long as such activity 
complies with the regulations of the Commission adopted under section 4(6) and 
the Act. 

Id. Thus, the Committee distinguished the Commission's interest in the offer or sale 
within the United States of contracts on indexes on C.S, securities from indexes on 
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foreign securities, leaving it to the Commission's discretion to establish the criteria under 
which stock index contracts on indexes of only foreign securities could be offered or sold 
to persons located within the United States. 

The Commission did not adopt the certification procedure suggested by the 
Committee as a means of confirming which foreign security indexes conform to the 
requirements of the Act. Rather, OGC established a process wherein it issues a No-action 
letter with respect to requests from foreign exchanges to confirm that a foreign security 
index may be offered or sold to persons located within the United States,9 Under that 
process, OGC determined to apply the same criteria to evaluate foreign stock indexes as 
the Act applies to stock indexes on domestic securities. 10 

At the time that OGC developed and adopted its review procedures, the Act 
required that the Commission review and approve (designate) each new contract prior to 
its listing for trading on a U.S. designated contract market. 11 Thus, in addition to 
applying the same substantive review criteria to evaluate broad based stock indexes 
traded on a foreign board of trade as used to evaluate a domestic stock index, the prior 
review requirement implicit in the OGC no-action process was roughly comparable to the 
prior approval requirement of the Act with respect to stock indexes traded on domestic 
exchanges. 

Subsequently, the Congress on December 21, 2000, enacted into law the 
Commodity Futures Modernization Act of 2000, 114 Stat. 2763 ("CFMA"). One of the 
purposes of the CFMA was "to streamline and eliminate unnecessary regulation of the 
commodity futures exchanges and other entities regulated under the Commodity 
Exchange Act."12 The CFMA introduced a flexible principles-based approach to 
regulation of the futures markets. As part of this fundamental redesign of the regulatory 
scheme, Congress eliminated the requirement that the Commission review and approve 
new contracts prior to their listing for trading, rather permitting exchanges to list new 
contracts follovting exchange certification to the Commission that the new contract 

9 See http://www.cftc.gov/jntenationaVforeignmarketsandproducts/filingregs.html and 17 C,F.R. Part 30, 
Appendix D. 

tO OGC in its No-action letters stated that, "The House Committee suggests that the Commission may use 
such criteria as it deems appropriate in evaluating a foreign stock index contract based on 'foreign 
securities.' The requirements of Section 2(a)(l)(B)(ii) of the Act were designed to permit futures trading in 
'broad-based ... indices that are not conducive to manipulation or disruption of the market for the 
underlying securities." CFTC Letter No. 99-25, July 14, 1999 (citations omitted). See also, CFTC-OGC 
Interpretative Letter No. 86-4 (April 19, 19&4). 

l l See fonner Section 5 ofthe Act, 7 U.S.C. §7 (1999). 

12 CFMA, §2(2). 
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complies with the Act. 13 Section 5(c) of the Act. This self-certification procedure also 
applies to non-narrow based stock index futures contracts. 14 

A growing gap has developed between the efficiency of the CFMA-procedures 
under which a U.S. futures market is permitted to list new non-narrow-based stock index 
contracts and the OGC procedures that are in place for confirmation that a foreign non
narrow based stock index may be offered or sold to persons located within the United 
States through a foreign board of trade, particularly with respect to the review of requests 
that are subsequent to the first such request by a foreign board of trade. This has the 
unintended consequence of imposing a more burdensome and time-consuming process 
for granting permission for the offer and sale of indexes on foreign securities to persons 
located within the United States than is required for the listing of new U.S. stock index 
futures contracts on designated contract. markets (with the requisite expenditure of a 
greater amount ofCFTC staff resources). Whether or not the current situation is contrary 
to the regulatory structure that existed at the time that the OGC No-action procedure was 
created and to Congress's intent in enacting section 4(b) of the Act, 15 the Commission 
should reexamine its procedures for confirming that a stock index contract traded on a 
foreign board of trade can be offered or sold to persons located within the United States 
in light of the fundamental changes made by the CF\1A to streamline review processes. 

Neither the Commission nor OGC reexamined OGC's No-action procedures 
which apply to broad-based foreign stock indexes following enactment of the CFMA.16 

13 Ifthe exchange voluntarily requests that the Commission approve a new contract prior to its listing, the 
Commission is required by Section 5(c) ofthe Act to take final action on the request not later than 90 days 
after submission. 

14 Indeed, security futures contracts are within the definition of"excluded commodities," which, based 
upon their characteristics, are generally eligible for a lessened degree of regulation compared to exempt or 
agricultural commodities. See Section 1 a( 13) of the Act. Under section 5{c) of the Act, the prior approval 
requirement is applicable only to material rule amendments of futures contracts on the agricultural 
contracts enumerate in Section la(4) ofthe Act. 

15 In 1982, at a time when domestic markets were required to obtain Commission approval prior to listing 
new contracts, section 4(b) prohibited the Commission from requiring approval of any ru!e or contract of a 
foreign board of trade and Congress instructed the Commission to adopt a process whereby it could certify 
that a foreign stock index conformed to the requirements of the Act, leaving the minimum criteria that the 
foreign stock index would have to meet to the Commission's discretion. This clearly evidences Congress' 
intent that foreign boards oftrade be subject to a less burdensome review process than that which applies to 
Commission review of domestic stock indexes trading on a contract market (or at the least, it evidences 
clear Congressional intent that foreign indexes trading on a foreign board of trade not be subject to a higher 
level of process than domestic markets with respect to qualifying new stock index contracts to trade), 

16 OGC's No-action guidance was first added as 17 C.F.R. Part 5, Appendix E in 1999. 64 Fed Reg. 
29217 (June l, 1999). Following enactment ofthe CFMA, this guidance was merely re-designated as 17 
C.F.R. Part 40 Appendix C. 66 Fed Reg. 42255 (August 10, 2001). !n 2002 the Commission made 
technical changes to the OGC No-action guidance to reflect the CFMA 's revision of the criteria for 
determining what indexes would be considered to be "non-narrow-based" indexes. 67 Fed Reg. 62873 
(October 9, 2002). In 2003, the Commission added an introductory section providing an explanation of 
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Such a reexamination is highly appropriate in light of the profound changes made to the 
regulatory framework by the CFMA. The OGC No-action procedure, when first 
introduced, was consistent with the Congressional intent of Section 4(b) of the Act that 
the procedures for review of foreign stock indexes by the Commission not involve 
approval of the foreign contract and thereby be less burdensome than the process for 
approval of new futures contracts on domestic stock indexes. Proposed Rule 30.13 
would establish fast-track procedures which apply to Commission review of foreign stock 
indexes where the Commission previously has had an opportunity to conduct a full-scale 
review of a foreign board of trade under either a request for a prior OGC no-action letter 
or a foreign terminals no-action letter, and would once again align the relative burden of 
Commission review with respect to foreign stock indexes traded on a foreign board of 
trade and domestic stock indexes as Congress intended. These new procedures therefore 
take into account both the original intent of sections Za(l)(B) and section 4(b) with 
respect to foreign stock indexes as well as the changes made to the overall regulatory 
framework by the CFMA.17 

Taking these two factors into account, the fast-track procedures of Rule 30.13 
follow closely the procedures that the Commission has established in its rules governing 
voluntary requests by contract markets for Commission review and approval of new 
products. Proposed Rule 30.13, provides for the same review period as approval of a new 
product by the Commission. This is appropriate in light of the fact that the Commission 
will have already had an opportunity to conduct a full review of the foreign board of trade 
in conjunction with its initial request for OGC No-action for a foreign stock index or for 
foreign terminals no-action relief. 18 It is also appropriate in light of section 4(b) 's 
instruction that the qualification of a foreign stock index contract for offer or sale to 
persons located within the United States should be through a mechanism that is short of 
an "approval" process. Under the Proposed Rule 30.13 fast-track procedures, the 
Commission deems that a foreign stock index conforms to the minimum criteria of the 
Act if it takes no contrary action within the review period of 45 days. This period can be 
extended by an additional 45 day period for novel or complex issues or if the submitting 

how tile information submitted is used and by deleting some information that was no longer used. 68 Fed. 
Reg, 33623 (June 5, 2003). All ofthese amendments were technical in nature and none re-examined the no
action process in light ofthe fundamental structural changes to futures regulation made by the CFMA. 

17 To the extent that the language of section 2(a)(l )(C) speaks in terms of "no board of trade shall be 
designated as a contract market with respect to such contracts of sale. , . unless the board of trade .. and 
the applicable contract meet the following minimum requirements" it need not be read as requiring a 
foreign board of trade to become a contract market in order for a non-narrow based stock index contract to 
be offered or sold to persons located in the U.S. In this regard, Congress made clear in the report language 
that through these two provisions, it was authorizing the Commission through a rule adopted under its 
sections 4(b) and section 8a(5) authority, to establish a certification procedure which would apply to 
foreign boards of trade. Even ifthe Commission were to interpret this language differently, the 
Commission clearly could use its section 4(c) exemptive authority to implement the petitioned for 
procedure. 

18 This is similar to the distinction made by the CFMA between designation of the contract market and 
product approval. 



David Stawick 
March 28, 2008 
Page 12 

foreign board of trade requests an extension. The Commission can refuse to deem a 
request as confonning with the Act with an explanation of the basis of its refusal. These 
procedures are equivalent to those which apply to the Commission's approval of new 
contracts traded on a contract market. 

Proposed Rule 30.13 requires that the same infonnation that is currently required 
( and which will continue to be required for first time applicants) to be submitted under 
Appendix D to Part 30 be included by the foreign board of trade in its request for fast• 
track consideration of a non-narrow based stock index contract. Accordingly, the 
substance of the Commission's review as well as the infonnation that it receives to 
conduct that review will not change. As with the Commission's post-CFMA product 
approval procedures, however, Proposed Rule 30.13 's fast-track procedures will result in 
significant streamlining by avoiding the need for OGC to draft a lengthy No-action letter, 
and thereby also reducing the amount of Commission staff resources that must be 
devoted to processing a request. 

Also similar to the Commission's product approval procedures, the Rule 30.13 
fast-track procedures are sufficiently flexible to permit the staff to refuse to deem a 
foreign stock index as confonning to the Act if the submission is not self-explanatory or 
if it raises additional questions. A foreign board of trade would be free to resubmit a 
supplemented application, beginning a new review period. 

b. Analysis under Section 15 supports the Petition 

Section 15 requires that the Commission, before promulgating any rule, consider 
the costs and benefits of its action in light of five considerations. These include: 
protection of market participants and the public; efficiency; competitiveness and financial 
integrity of futures markets; price discovery; sound risk management practices and other 
public interest considerations. 

Proposed Rule 30.13 serves the public interest in a nwnber of ways. The rule 
streamlines current procedures, but maintains the same substantive review standards and 
the same information that is required to be filed with the Commission with respect to 
qualification of foreign stock indexes. Accordingly, despite the significant procedural 
savings and greater efficiency that the rule would bring about, there would be no 
diminution of protections to the public or to market users. 

Proposed Rule 30.13, will however, result in greater efficiencies for the futures 
markets, thus increasing market efficiency. Under this proposal, foreign boards of trade 
will be able to apply to the Commission to make available to persons located within the 
United States foreign non-narrow based stock indexes which confonn to the criteria of 
the Act with greater confidence of the time needed for review and, with greater certainty 
of the timing of the outcome. This will significantly increase the efficiency of the 
qualification process. Moreover, by increasing the ability of persons located within the 
United States to trade stock index contracts on foreign boards of trade, greater 
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competition may result between futures exchanges for that trading activity. This proposal 
has no implications for the financial integrity of futures markets. 

Proposed Rule 30.13 will result in enhanced price discovery and risk management 
by streamlining the process of qualification of foreign stock index contracts. Persons 
located within the United States may currently be invested in securities traded on foreign 
markets, and have risks associated with those positions which could be hedged, if they 
are permitted to enter into a stock index contract on such foreign securities. The Rule 
30.13 fast-track procedures will streamline the process by which foreign boards of trade 
are able to qualify those foreign stock indexes. In this way, persons located within the 
United States will be better able to hedge risks associated with their holdings of such 
securities. The participation in the markets of these additional traders may increase price 
discovery in the futures market, as well. 

Finally, it should be emphasized that proposed Rule 30.13 has additional public 
benefits by enabling the Commission to conserve staff resources and direct those 
resources to wherever the need is greatest. As discussed above, the petitioned rule will in 
no way diminish protections to market participants or to the public, but will require fewer 
staff resources to accomplish the same goal of reviewing and qualifying stock indexes 
that are traded on a foreign board of trade which has previously received either an OGC 
No-action letter with respect to the offer and sale in the U.S. of a foreign stock index 
futures contract or a foreign tenninals No-action letter. The savings is generated by 
reducing the need for staff to craft and issue a detailed and individualized No-action letter 
in response to each stock index contract of a foreign board of trade and reducing the 
resources devoted to the internal review and coordination that issuance of any formal, 
individualized Commission document requires. This streamlining strategy has been 
successfully used with respect to other Commission review and approval procedures, 
such as contract approvals, and has resulted in greater efficiencies and saving of staff 
resources. The application of the same streamlining strategy to the process of responding 
to requests by foreign boards of trade to offer or sell stock index contracts to persons 
located within the United States should be no less successful than it has been in the 
context of Commission review and approval of new contracts listed on designated 
contract markets. 

V. Text of the Proposed Rule 

PART 30-FOREIGN FUTURES AND FOREIGN OPTIO:\'S TRANSACTIONS 

1. The authority citation for Part 30 is proposed to read as follows: 

Authority: 7 U.S.C. la, 2, 4, 6, 6c and l2a, unless otherwise noted. 

2. Part 30 is proposed to be amended by adding Section 30.13 to read as follows: 
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§30.13. Fast-track Procedures Relating to the Offer or Sale of Non-narrow-based 
Security Indexes Traded on a Foreign Board of Trade. 

(a) Request for consideration. A foreign board of trade may request fast-track 
Commission consideration under this section of whether a futures contract on a non
narrow-based stock index that trades or is proposed to be traded thereon conforms with 
the requirements of the Act. Such a contract may be offered or sold to persons located 
within the United States ifit meets the following conditions: 

(1) The requesting foreign board of trade has previously requested and received 
at least one No-action letter of the Commission's Office of the General Counsel 
pennitting a non-narrow based stock index futures contract traded on the foreign board to 
be offered and sold to persons located in the United States pursuant to the infonnation 
requirements under Appendix D to this Part; or 

(2) The requesting foreign board of trade has previously requested and received a 
No-action letter from contract market designation and derivatives transaction execution 
facility registration requirements pennitting the foreign board of trade to provide direct 
electronic access to its U.S. members or authorized participants; and 

(3) The requesting foreign board of trade files a submission with the Secretary of 
the Commission complying with the form and content requirements of paragraph (b). 

(b) Submission Requirements. A submission requesting such consideration shall: 

(I) Be filed electronically with the Secretary of the Commission in a format 
specified by the Secretary of the Commission; 

(2) Include a copy of the submission cover sheet in accordance with the 
instructions in Appendix D to Part 40 of this Chapter; 

(3) Include a copy of the contract's terms and conditions (in English); 

( 4) Demonstrate that the contract conforms to the minimum requirements of sub
sections 2(a)(l )(C)(ii)(l)-(III) of the Act-that settlement of or delivery on the contract is 
effectuated in cash or by means other than the transfer or receipt of any security, except 
an exempted security under section 3 of the Securities Act of 1933 or section 3(a)(12) of 
the Securities Exchange Act of 1934; trading in such contract (or option on such contract) 
shall not be readily susceptible to manipulation of the price of such contract (or option on 
such contract), nor to causing or being used in the manipulation of the price of any 
underlying security, option on such security or option or a group or index including such 
securities; and such group or index of securities shall not constitute a narrow-based 
security index. To demonstrate that the stock index requirement conforms with these 
requirements, the submission shall include (in English): 
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(A) A copy of the rules of the exchange, and if applicable, the rules of the 
underlying securities exchange, that have an effect on the over-all trading of the contract, 
including if applicable, circuit breakers, price limits, position limits or other controls of 
trading; 

(B) A description of the cash price series, an explanation of the design and 
maintenance of the index, the method of index calculation, the nature of the index, the 
breadth and frequency of index dissemination; 

(D) A description of the procedures and criteria for selection of individual 
securities for inclusion in, or removal from, the index, how often the index is regularly 
reviewed, and any procedures for changes in the index between regularly scheduled 
reviews; 

(E) A description of the method of computation, availability, and timeliness of 
the index including the method of calculation of the cash-settlement price and the timing 
of its public release; 

(F) Data denoted in U.S. dollars (and the conversion date and rate used) of the 
total capitalization, number of stocks (including the number of unaffiliated issuers if 
different from the number of stocks), and weighting of the stocks by capitalization and, if 
applicable, by price in the index as well as the combined weighting of the five highest
weighted stocks in the index; 

(G) Data denoted in U.S. dollars (and the conversion date and rate used) of the 
average daily volume of trading, measured by share turnover and dollar value, in each of 
the underlying securities for a six-month period of time and, separately, the dollar value 
of the average daily trading volume of the securities comprising the lowest weighted 25% 
of the index for the past six calendar months, calculated pursuant to Commission Rule 
41.11; 

(H) If applicable, the average daily futures trading volume during the prior six 
months; 

(I) A statement that based upon the data in paragraphs (a)(4)(F) and (G) that the 
index is not a narrow-based security index as defined in Section la(25) of the Act and 
that: 

(i) The index is composed of 10 or more securities; 

(ii) No single security comprises more than 30% of the total index weight; 

(iii) The five largest securities do not comprise more than 60% of the total 
index weight; and 
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(iv) The lowest•weighted securities that together account for 25% of the total 
weight of the index do not have an aggregate dollar value of average daily trading 
volume of less than US$30 million (or US$50 million if the index includes fewer than 15 
securities); 

(J) A statement that the contract is cash settled; 

(K) An explanation of why the contract is not readily subject to manipulation 
or to be used to manipulate the underlying security; 

(L) A copy of surveillance agreements between the foreign board of trade and 
the exchange on which the underlying stocks are traded or a description of the inter• 
exchange surveillance arrangements that are in effect; 

(M) When applicable, information regarding foreign blocking statutes and their 
impact on the ability of U.S. government agencies to obtain information concerning the 
trading of such contracts; 

(I\) A statement of whether a Memorandum of Understanding with respect to 
information sharing has been entered into by the foreign board of trade's regulator and 
the Commission; 

(0) A statement that the foreign board of trade has the ability and willingness 
to share information with the Commission either directly or indirectly; 

(P) A certification as to the truthfulness and accuracy of the foregoing data, 
information, facts and statements; and 

(Q) When applicable, a request to make the futures contract available for 
trading in accordance with the terms and conditions of, and through the electronic trading 
devices identified in, the Foreign Trading System No•Action letter that the foreign board 
of trade received from Commission staff and a certification from the foreign board of 
trade that it is in compliance with the terms and conditions of that no•action letter. 

(c) Forty-five day review. All non•narrow•based stock index futures contracts (or 
options thereon) submitted for Commission consideration under this paragraph shall be 
deemed as being in confonnance with the requirements of the Act and Commission rules 
for the purpose of being pennitted to be offered for sale to persons located within the 
United States forty.five days after receipt by the Commission, or at the conclusion of 
such extended period as provided under paragraph (c) of this subsection, unless notified 
otherwise within the applicable period, if: 

(1) The submission complies with the requirements of paragraph (b) of this 
section; and 
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(2) The submitting entity does not amend the terms or conditions of the product or 
supplement the request for fast.track consideration, except as requested by the 
Commission or for correction of typographical errors. Any voluntary, substantive 
amendment by the submitting entity will be treated as a new submission under this 
section. 

(d) Extension of tfme. The Commission may extend the forty-five day review 
period in paragraph (b) of this section for: 

(1) An additional forty-five days, if the product raises novel or complex issues 
that require additional time for review, in which case, the Commission would notify the 
foreign board of trade within the initial forty-five day review period and would briefly 
describe the nature of the specific issues for which additional time for review would be 
required; or 

(2) Such extended period as the submitting registered entity so instructs the 
Commission in writing. 

(e) Notice of non-conformance. The Commission at any time during its review 
under this section may notify the submitting foreign board of trade that it will not, or is 
unable to, deem the stock index futures contract (or option thereon) as conforming to the 
criteria of sub-sections 2(a)(l)(C)(ii)(I)-(III) of the Act. This notification will briefly 
specify the nature of the issues raised and the specific requirement of sub-sections 
2(a)(l)(C)(ii)(l)-(lll) of the Act or of the form or content requirements of paragraph (a) of 
this section, with which the stock index futures contract (or option thereon) does not 
conform or to which it appears not to conform or the confonnance to which cannot be 
ascertained from the submission. 

(e) Effect of notice of non-conformance. (I) Upon notification to a submitting 
entity under paragraph (e) of this section of the Commission's refusal to deem a product 
or instrument as in confonnance with the Act, the application for Commission 
consideration will be treated as having been withdrawn. 

(2) Notification to a submitting entity under paragraph (e) of this section of the 
Commission's refusal to deem a stock index contract as being in conformance with the 
criteria of sub-sections 2(a)(l)(C)(ii)(I)-(III) of the Act shall not prejudice the foreign 
board of trade from subsequently submitting a revised version of the contract for 
Commission consideration or from submitting the product or instrument as initially 
proposed pursuant to a supplemented submission. 

(3) Existing or initial contracts, All stock index contracts of a foreign board of 
trade that are the subject ofan existing no-action letter of the Commission's Office of the 
General Counsel as of the date of the issuance of this section, or a stock index contract of 
a foreign board of trade which is considered under the provisions of Appendix D to this 
Part because it is the initial request for consideration by that foreign board of trade, shall 
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be deemed as being in conformance with the criteria of sub-sections 2(a)(l)(C)(ii)(I)-(III) 
of the Act under this section. 

The current OCG No-action procedure was established in response to the 1982 
Amendments to the Act and has operated without modification since that time. However, 
the CFMA made a number of profound changes to the regulatory framework. 

In light of these changes introduced by the CFMA, the Commission shoulcl 
reconsider the OGC No-action procedure with respect to futures contracts on non-narrow 
based security indexes. One of the fundamental purposes of the Act is "to provide a 
means for managing and assuming price risks, discovering prices, or disseminating 
pricing information through trading in liquid, fair and financially secure trading 
facilities." Section 3 of the Act. Replacing the OGC No-action procedure with a fast
track procedure for Commission consideration which applies in instances where the 
Commission or its staff have already reviewed the foreign board of trade under a previous 
foreign stock index or foreign terminals no-action review request, and which is modeled 
after its procedures to approve new products for listing on U.S. contract markets, will 
further the public interest by streamlining the procedures with no substantive change to 
the review criteria or the information that is available to the Commission for review. 
Thus, issuance of proposed Rule 30.13 by the Commission is in the public interest by: I) 
increasing the efficiency, speed and certainty of the process by which Commission 
detennines that non-narrow based stock index contracts traded on a foreign board of trade 
can be offered or sold to persons located within the United States; 2) doing so in a 
manner that in no way diminishes the protections of the Act; and 3) conserving limited 
Commission resources. 

The undersigned hereby certifies that the material facts set forth in this Petition 
are true and complete to the best of my knowledge, and undertakes promptly to inform 
the Commission in writing, if at any time prior to the Commission taking action on this 
Petition, any material representation made in this Petition ceases to be true and complete. 

For the foregoing reasons, we respectfully petition the Commission to issue new 
Rule 30.13 of the Commission's rules, and in furtherance of its issuance of the rule, to 
publish in the Federal Register notice of this Petition and the text of proposed Rule 30.13 
for public comment. 
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Please direct any questions with respect to this Petition to the undersigned at 
(202) 756-3492 or to Dr. Ekkehard Jaskulla, Director Legal Affairs, Section Markets and 
Regulatory of Eurex at 0 l l-49-69-2101-5133. 

cc: Chairman Lukken 
Commissioner Dunn 
Commissioner Chilton 
Commissioner Sommers 
Terry Arbit, General Counsel 

Respectfully submitted, 

Paul M. Architzel 

Richard Shilts, Director Division of Market Oversight 
Dr. Ekkehard Jaskulla, Eurex 
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Commodity Futures Trading Commission 
Three Lafayette Centre 

1155 21 st Street, N.W. 
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Re: Petition for Amendment of Commodity Futures Trading Commissign's 

Part 35 Regulations to Permit the Clearing of OTC Agricultural Swaps 

Dear Mr. Stawik: 

CME Group, Inc. ("CME Group") hereby requests, pursuant to Commodity Futures Trading 

Commission ("Commission") Regulation 13.2, that the Commission exercise its exemptive 
authority under Section 4(c) of the Commodity Exchange Act ("CEA"), by means of an 

amendment to Part 35 of its Regulations ("Exemption of Swap Agreements"), to permit the 
clearing of standardized over-the-counter ("OTC") agricultural swaps, subject to appropriate 
conditions lo protect the market and market participants. 

I. Overview 

' 
" 

OTC agricultural swaps may provide a useful means for hedging risks in a manner that 
complements the agricultural contracts that are traded in the continuous double-sided auction 

market conducted by traditional futures exchanges. If permitted to clear such agricultural swaps, 

a registered derivatives clearing organization {"DCO") could provide numerous benefits to new 
and existing participants in the OTC agricultural derivatives market, including the reduction of 

counterparty credit risk by the functioning of an independent central counterparty with significant 
financial and operational safeguards and sophisticated risk management tools, a margining 

system based on a daily mark-to-market calculation, and the potential for cross-margining or 

portfolio margining with respect to related products. Certain OTC agricultural market participants 
have expressed to CME Group their interest in obtaining central counterparty clearing services for 

such OTC agricultural products. Several requests have recently been made to the Commission 
by designated contract markets ("DCMs") and DCOs for exemptions that would permit particular 
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DCOs to clear specific OTC agricultural swaps. The current practice of securing separate 
exemptions on a product-by-product basis is inefficient, costly and time-consuming. In our view, 

it impairs the ability of agricultural producers to efficiently obtain tailored hedge protection that is 
protected by the counterparty clearing services that could be offered by a DCO. 

The Commission should permit DCOs to clear standardized OTC agricultural swaps that meet 

specified, generally-applicable conditions that ensure consistency with the public interest and the 
purposes of the CEA and that ensure such transactions would not have a material adverse effect 

on the ability of the Commission or any DCM or DCO to discharge their respective regulatory and 
self-regulatory responsibilities. Therefore, CME Group is requesting that the Commission amend 

its Part 35 Regulations, pursuant to its authority under Section 4(c) of the CEA, to set forth those 
conditions under which any DCO may clear conforming, standardized OTC agricultural swaps. 

II. There is a growing market demand for the clearing of OTC agricultural products 

CME Group has seen an increasing market demand for the clearing of OTC agricultural products. 

Many of the participants in the cash ethanol market, who are users of the Board of Trade of the 
City of Chicago, lnc.'s ("CBOT") cleared-only OTC Ethanol products, have asked the CBOT to list 

similar com basis swaps for clearing-only, to allow them to manage increasingly volatile basis risk 

among the primary ethanol production areas. The expanding ethanol industry has contributed to 

multiple changes in the cash merchandising of com. As the market evolves to serve new ethanol 
demand and respond to other factors, such as expensive transportation and the emergence of 
China as a likely importer rather than exporter of com in coming years, the basis in many 

locations has become volatile. This volatility is likely to continue for several years as the markets 
evolve and adjust. 

Commercial and brokerage firms servicing this industry have reported increased OTC activity to 
manage basis risk. CBOT designed a group of OTC com basis and calendar swap products to 

provide market participants with an instrument to manage this risk with the benefit of centralized 
clearing by a registered DCO. Market participants have also expressed an interest in OTC 

cleared-only swaps involving other agricultural products, including wheat and soybeans. CBOT 
has responded by developing terms and conditions for OTC wheat and soybean calendar swaps. 

On April 21, 2008, CBOT filed a petition with the Commission, pursuant to Section 4{c) of the 

CEA, for an exemption that would allow Chicago Mercantile Exchange Inc. {"CME") to clear, on 
the CBOT's behalf, standardized Com Basis Swaps for six ethanol production regions, as well as 

Corn, Wheat and Soybean Calendar Swaps. 1 Furthermore, CME Group has already been 
approached by market participants regarding their interest in OTC cleared-only swaps for 

additional agricultural commodities, and we expect that such interest will continue to grow. For 

example, the National Grain and Feed Association, a major agricultural trade association, voiced 

1 
ICE Clear U.S., Inc. ('ICE Clear') had previously filed a request that the Commission exercise its Section 

4(c) exemptive authority to permit ICE Clear to clear standardized OTC swap transactions involving coffee, 

sugar and cocoa, which was published for comment on December 6, 2007. CME Group filed a comment 

letter with respect to the ICE Clear petition on February 8, 2008. 
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its support for cleared OTC agricultural swaps in connection with the CFTC's April 22, 2008 
Agriculture Forum.2 

Ill. The need to make a product-specific request for an exemption to pem,it the clearing of 
an agricultural swap hinders financial innovation 

The need to petition the Commission for a product-specific exemption in order to permit a DCO to 
clear a particular agricultural swap is inconsistent with the efficient development of these markets. 
The requirements for an exemption under Part 35 for OTC agricultural swaps are currently more 
restrictive than other exemptions under the CEA for transactions involving non-agricultural 
commodities. 

Part 35 of the Commission's Regulations was adopted in 1993 to exempt swap agreements that 
met certain conditions from most provisions of the CEA, other than the anti-fraud and anti
manipulation provisions. Part 35 was superseded by several provisions in the Commodity 
Futures Modernization Act of 2000 ("CFMA") with respect to all commodities other than 
agricultural commodities. Specifically, the CFMA provided legal certainty for certain off-exchange 
"excluded swap transactions' (Section 2(g)), and for certain "transactions in exempt commodities" 
(Section 2(h)). The Section 2(g) exemption applies to" ... any agreement, contract, or 

transaction in a commodity other than an agricultural commodity .... " if it: (1) is entered into only 
between "eligible contract participants"3

; (2) is subject to individual negotiation by the parties; and 
(3) is not executed or traded on a trading facility. "Excluded swap transactions" are exempt from 
virtually all provisions of the CEA.4 Section 2(h)(1) exempts transactions in an "exempt 
commodity"5 which: (1) are entered into solely between eligible contract participants; and (2) are 
not entered into on a trading facility. TransacUons in commodities exempt under Section 2(h)(1) 
generally remain subject to the anti-fraud and anti-manipulation provisions of the CEA. Section 

2 Remarks of Tom Coyle, National Grain and Feed Association, CFTC Agriculture Forum, April 22, 2008. In 
addition, the NGFA's written statement indicated that: 

The NGFA, in principle, is supportive of the concept of allowing agricultural commodity swaps to be 
cleared on-exchange. We believe that granting exchanges this regulatory flexibility could be a 
catalyst for development of new risk management products of benefit to commercial grain hedgers. 
In a changed market environment, innovative ideas like this may help ease the market's transition 
during a time of broad change and may enhance short-term market balance. 

3 An "eligible contract participant" is defined in Section 1a(12) of the CEA. 

4 
The provisions of the CEA that do apply to transactions exempt under Section 2(g) include Section 5a (to 

the extent provided in Section 5a(g)), Sb, Sd, and 12(e)(2). 

5 An ·exempt commodity" is defined in Section 1a(14) of the CEA as "a commodity that is not an excluded 
commodity or an agricultural commodity." An "excluded commodity" is defined in Section 1a(13) of the CEA. 
However, an "agricultural commodity" is not defined in either the CEA or the Commission's Regulations. 
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2(h)(3) exempts transactions in an exempt commodity which: (1) are entered into on a principal

to-principal basis solely between "eligible commercial entities"6; and (2) are executed or traded on 

an electronic trading facility. Transactions in commodities exempt under Section 2(hX3) generally 
remain subject lo the anti-fraud and anti-manipulation provisions of the CEA, and the electronic 
trading facility is subject to certain recordkeeping requirements and reporting obligations, and 

must disseminate price, volume, and other trading data if the Commission determines that the 

electronic trading facility performs a significant price discovery function. Sections 2(g) and 2(h) 
do not cover transactions involving agricultural commodities, and Part 35 of the Commission's 
Regulations remains applicable only to agricultural swap agreements. 

As with the Section 2(h)(1) and 2(h)(3) exemptions, the anti-fraud and anti-manipulation 

provisions continue to apply to agricultural swap agreements subject to the Part 35 exemption. 

However, the conditions for exemption under Regulation 35.2 are more restrictive than the 
conditions in either Section 2(g) or Section 2(h) in certain important respects. An agricultural 
swap agreement is only eligible for a Regulation 35.2 exemption if: 

(a) the swap agreement is entered into solely between eligible swap participants at the 
time such persons enter into the swap agreement; 

(b) the swap agreement is not part of a fungible class of agreements that are 
standardized as to their material economic terms; 

(c) the creditworthiness of any party having an actual or potential obligation under the 

swap agreement would be a material consideration in entering into or determining the 
terms of the swap agreement, including pricing, cost, or credit enhancement terms of 
the swap agreement; and 

{d) the swap agreement is not entered into and traded on or through a multilateral 
transaction execution facility; ... 

The requirements set forth in Regulation 35.2(a) and (d) are similar to conditions that apply to 
both the Section 2(g) and Section 2(h)(1) exemptions.7 However, the Part 35 exemption also 

requires that exempted swap agreements must not have standardized material economic terms 
and must not be cleared. The Commission should amend its Part 35 Regulations to exempt all 

transactions in agricultural commodities that meet the requirements of Regulation 35.2(a) and (d) 

from all provisions of the CEA, except the anti-fraud and anti-manipulation provisions, subject to 
the conditions described in Section IV below. The Commission has the authority to amend Part 
35 in this manner, pursuant to Section 4(c) of the CEA. 

8 An "eligible commercial entity" is defined in Section 1a(11) of the CEA. 

7 
The definitions of "eligible contract participants" and "eligible swap participants' are similar, but there are 

some differences. The Commission should harmonize the definition of an "eligible swap participant" in 
Regulation 35.1 with the definition of an "eligible contract participant" in Section 1 a(12) of the CEA. 
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Section 4(c)(1) of the CEA provides that, "[i]n order to promote responsible economic or financial 

innovation and fair competition, ... " the Commission may exempt contracts, and persons who 

provide services with respect to such contracts, from any applicable requirement that such 

contracts must be executed on a designated contract market ("DCM") or a registered derivatives 

transaction execution facility or from any other provision of the CEA (with certain specified 

exceptions). We believe that it would be far more efficient and useful to producers and 

commercial interests in the agricultural sector if the Commission were to avoid one-off decision

making on a product-by-product basis, which hinders the development of the market and 

needlessly delays the efficient deployment of new products. 

IV. The Commission should permit DCOs to clear any standardized OTC 

agricultural swaps that meet generally-applicable conditions 

Section 4(c)(2) of the CEA indicates an exemption from the exchange trading requirement 

requires that the Commission must determine that: (1) the exemption will be consistent with the 

public interest and the purposes of the CEA8
; and (2) the contract will be entered into solely 

between appropriate persons and will not have a material adverse effect on the ability of the 

Commission or the relevant market to discharge its regulatory or self-regulatory duties under the 

CEA. An amendment to Regulation 35.2 that would permit any DCO to clear standardized OTC 

agricultural swaps, if it meets the conditions specified in Regulation 35.2(a) and (d) and the 

additional conditions specified in this Section IV would be consistent with the public interest and 

the purposes of the CEA. In particular, it would serve one of the key public interests identified in 

Section 3(a) of the CEA, " ... by providing a means for managing and assuming price risks." As 

described above, market participants have requested that CME clear standardized OTC 

agricultural products to help them manage certain volatile basis risk. 

8 The applicable public interest and the purposes of the CEA are identified in Section 3 of the CEA, which 
provides as follows: 

(a) FINDINGS. - The transactions subject to this Act are entered into regularly in interstate and 

international commerce and are affected with a national public interest by providing a means far 

managing and assuming price risks, discovering prices, or disseminating pricing information 

through trading in liquid, fair and financially secure trading facilities. 

{b) PURPOSE. - It is the purpose of this Act to serve the public interests described in subsection (a) 

through a system of effective self-regulation of trading facilities, clearing systems, market 

participants and market professionals under the oversight of the Commission. To foster these 

public interests, ii is further the purpose of this Act to deter and prevent price manipulation or any 

other disruptions to market integrity: to ensure the financial integrity of all transactions subject to 

this Act and the avoidance of systemic risk: to protect all market participants from fraudulent or 

other abusive sales practices and misuses of customer assets: and ta promote responsible 

innovation and fair competition among boards of trade, other markets and market participants, 
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The key purposes of the CEA identified in Section 3(b), in addition to promoting responsible 
innovation and fair competition, include serving the public interest through a system of effective 
self-regulation under the oversight of the Commission, deterring and preventing price 

manipulation, ensuring the financial integrity of transactions and the avoidance of systemic risk, 
and protecting market participants from fraud and misuses of customer assets. The requested 

amendment would retain the applicability of the CEA's anti-fraud and anti-manipulation 
provisions. Clearing of OTC agricultural swap transactions would provide all of the benefits 

offered by a registered DCO. Moreover, the registered DCOs that would clear these transactions, 

and the exchanges that may specify their clearing terms, are each subject to Core Principles 
under the CEA, and as such, will exercise applicable self-regulatory obligations under the 
Commission's oversight. 

The conditions currently contained in Regulation 35.2(a) and (d) require that OTC swaps must be 
transacted between eligible counterparties. Any additional conditions for agricultural swaps 

should be designed to ensure consistency with the public interest and the purposes of the CEA 
and to prevent any material adverse effect on the fulfillment of the regulatory obligations of the 

Commission or any DCM or DCO. Therefore, appropriate conditions for permissible standardized 
OTC cleared-only agricultural swaps should include the following: 

{1) The swap transactions must be cleared by a registered DCO that is in compliance 
with the Core Principles applicable to DCOs; 

(2) The swap transactions must be subject to appropriate large trader reporting 
requirements and position accountability requirements; and 

(3) The swap transactions' settlement prices, volume and open interest must be 
reported. 

These conditions would further the purposes of the CEA and the ability of the Commission and 
the relevant DCM and/or DCO to fulfill any applicable regulatory and self-regulatory 

responsibilities, while enhancing customer protection. In particular, permitting a DCO to clear any 
OTC agricultural swaps that meet these conditions would bring increased transparency to OTC 

agricultural markets and would allow regulators to gain a better understanding of the impact of 
OTC agricultural transactions on exchange markets in the same commodities. 

V. Conclusion 

For all of the reasons discussed above, CME Group requests that the Commission exercise its 
exemptive authority under Section 4(c) of the CEA to amend Part 35 of its Regulations to permit 

the clearing of standardized OTC agricultural swaps, subject to appropriate conditions to protect 
the market and market participants that would apply to all DCOs. Such an amendment would 

allow these markets to develop to meet market needs without placing unnecessary burdens on 
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DCMs, DCOs and the Commission that would result from numerous product-specific exemption 
requests.9 

We would be happy to discuss this Petition with Commission staff. Please feel free to contact me 
at (312) 930-8275 or Craig.Donohue@cmegroup.com; Richard Lamm, Managing Director, 

Regulatory Counsel, at (312) 930-2041 or Richard.Lamm@cmegroup.com; Anne Polaski, 
Associate Director and Regulatory Counsel, at 312-338-2679 or Anne.Polaski@cmeqroup.com; 

or David Lehman, Director, Commodity Research and Product Development, at (312) 347-3848 
or David.Lehman@cmegroup.com. Thank you for your consideration. 

cc: Acting Chairman Walter Lukken 

Commissioner Bart Chilton 

Commissioner Michael Dunn 
Commissioner Jill E. Sommers 
Martin Murray 

Robert Wasserman 
John Lawton 

Phyllis Dietz 

Sincerely, 

Craig S. Donohue 
Chief Executive Officer 

CME Group Inc. 

9 
Until the Commission amends Part 35 or otherwise grants a generally applicable exemption pursuant to 

this petition, the Commission should promptly address any pending or subsequently filed requests for 

individual exemptions from the requirements of Regulation 35.2 to permit a DCO to clear standardized OTC 

agricultural swaps, in a manner that would establish a level playing field for all DCOs. 



NFA/ NATIONAL FUTURES ASSOCIATION 

Via Overnight Mail 

Mr David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, DC 20581 

Ar-1~(7 
July 21, 2008 

Re: Petition for Rulemaking to Amend Certain CFTC Part 4 Regulations 

Dear Mr. Stawick: 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 4.26 and 4.36. NFA petitions 
the Commission to amend these regulations in order to require that CPO and CTA 
registrants file disclosure documents electronically through NF A's electronic disclosure 
document filing system. The information required by CFTC Regulation 13.2 follows. 

I. Text of Proposed Rufe Amendments [additions are underlined deletions are se<icken 
/hroughj 

Part 4- COMMODITY POOL OPERATORS AND COMMODITY 
TRADING ADVISORS 

••• 

§ 4.26 Use, amendment and filing of Disclosure Document. 

••• 
(d) Except as provided by 4.8: 

(1) The commodity pool operator must electronically file with the National 
Futures Association, pursuant to the electronic filing procedures of the 
National Futures Association, eoo copy of the Disclosure Document and, 
where used, profile document for each pool that it operates or that it 
intends to operate not less than 21 calendar days prior to the date the pool 

U20080188500A 
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operator first intends to deliver such Document or documents to a 
prospective participant in the pool; and 

July 21, 2008 

(2) The commodity pool operator must electronically file with the National 
Futures Association, pursuant to the electronic filing procedures of the 
National Futures Association, one oopy of the subsequent amendments to 
the Disclosure Document and, where used, profile document for each pool 
that it operates or that it intends to operate within 21 calendar days of the 
date upon which the pool operator first knows or has reason to know of 
the defect requiring the amendment. 

••• 

§ 4.36 Use, amendment and filing of Disclosure Document. 

••• 
(d) (1) The commodity trading advisor must electronically file with the 
National Futures Association, pursuant to the electronic filing procedures 
of the National Futures Association, one copy of the Disclosure Document 
for each trading program that it offers or that it intends to offer not less 
than 21 calendar days prior to the date the trading advisor first intends to 
deliver the Document to a prospective client in the trading program; and 

(2) The commodity trading advisor must electronically file with the National 
Futures Association, pursuant to the electronic filing procedures of the 
National Futures Association, one copy of the subsequent amendments to 
the Disclosure Document for each trading program that it offers or that it 
intends to offer within 21 calendar days of the date upon which the trading 
advisor first knows or has reason to know of the defect requiring the 
amendment. 

2 
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II. Supporting Arguments 

Currently, while there is nothing to prohibit a firm from filing a disclosure 
document in hardcopy form, the vast majority of CPO and CTA registrants file 
disclosure documents with NFA primarily via electronic mail due to its expediency and 
convenience. While the use of electronic mail has been a significant improvement over 
hardcopy submissions in terms of filing efficiency, the current approach still requires a 
considerable amount of staffing resources and has other disadvantages, e.g., the 
inability of registrants to obtain the status of the review of their filing without calling NFA 
and the lack of a central location for storing past filings. Accordingly, NFA has 
developed a new internet-based electronic filing system for disclosure documents that 
will be significantly less resource intensive while also streamlining and enhancing the 
filing process for registrants. In order to realize the proposed benefits, however, 
registrants must be required to file their documents electronically through NFA's new 
system. Consequently, NFA is petitioning the Commission to amend its regulations 
accordingly. 

As with NFA's other electronic filing systems, e.g., Easyfile for introducing 
broker and CPO financial statements, NFA's new electronic disclosure document filing 
system was designed to be easy to use and secure. Although an internet connection is 
needed to access the system, filers without internet access can use any public internet 
site, such as those available in most public libraries. Registrants will access the system 
using the same designated login and password that they use for NFA's Online 
Registration System ("ORS"). The ORS login process is a well tested authentication 
model with which participating registrants are already familiar. NFA has taken great 
care in the development of this system to ensure that the database of disclosure 
document filings will not be compromised in any way by unauthorized persons. 

Once registrants have accessed the system they will be guided through 
the filing process, which culminates in the electronic transfer of the disclosure document 
through the secure web-based gateway. The system includes extensive help text to 
assist registrants with their filings, and the filing process includes a series of questions 
that will assist in identifying the type of filing as well as provide important background 

3 
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information to assist NFA staff with the analysis of the document itself. After the 
document is submitted, the system will automatically assign it to an available NFA 
analyst. By accessing the system, registrants will be able to track the status of their 
filing and receive comment letters as they are issued. Additionally, the system will 
serve as an electronic filing cabinet for registrants since it will maintain all previous 
filings and related comment letters filed through the system. 

As noted above, to implement NF A's electronic disclosure document filing 
system, the CFTC must modify its regulations to require the mandatory filing of 
disclosure documents through NF A's electronic filing system and eliminate the ability to 
file hard copy documents. Accordingly, NFA respectfully petitions the Commission to 
amend Regulations 4.26 and 4.36 as set out above. 

cc: Ananda K. Radhakrishnan 
Director 

Very truly yours, 

Thomas W. Sexton, Ill 
Vice President, 
General Counsel and Secretary 

Division of Clearing & Intermediary Oversight 

William Penner 
Deputy Director,Compliance and Registration 
Division of Clearing & Intermediary Oversight 

M.\.MAMPIL TR_CFTC_RulemakingPetition_DDs docx 
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LAW OFFICES OF 

JEFFREY L. ROSENBERG & ASSOCIATES. LLC E"F 
DIVISION OF n • 

46 MORGAN □ RIVI:: . 
OLD WESTBURY, NY 11568 i 

VIA FEDERAL EXPRESS 
Secretariat of the Commission of Issuance, 
Commodities Futures Trading Commission, 
Three Lafayette Centre 
1155 21 51 Street, NW 
Washington. DC 2058 l 

October 17. 2008 212 755 7700 
F"AX: 212 755 6060 

OLD WESTBURY FAX: 516 626 0355 

E-MAIL' .J ROSENBERG@.JLRLLC.COM 

"ALSO A~~ITT~o·~ CALl~OIH<0A 

_, ·-3 

---~ .r.-
Re: PETITION BY THE PLENUM FUND, LP, PURSUANT TO 7 U.S:C. §f 

S(c) ANO 7(d), AND 17 C.F.R. §13.2 TO INVALIDATE OR AMEND 
CIDCAGO MERCANTILE EXCHANGE RULES 578, 600, 606 and 621. 

To: Secretariat of the Com.mission of Issuance, 
Commodities Futures Trading Commission: 

I. Party In Interest Filing This Petition: 

This finn is counsel to Plenum Fund, LP ("Plenum"), which is a limited partnership 
formed, operating and existing under the laws of the State of Delaware, and which maintains 
its principal office for the conduct of its business at 1709 Langhorne-Newtown Road, Suite 5, 
Langhorne, Pa .. 19047-1010. The Plenum Fund primarily trades and deals in E-Mini S&P 500 
futures contracts, which are traded and cleared for and on behalf of Plenum by Fortis Clearing 
Americas, LLC ("Fortis"), its futures commission merchant, through Account No. "09615", 
which was opened in the name of Plenum in 2005. In accordance with CFTC Regulation 13.2, 
and pursuant to 7 U.S.C. §§ 5(c), and 7(d), Plenum demonstrates below its interest and 
objective in filing and prosecuting this Petition. 

II. Jurisdiction of the Commission: 

The jurisdiction of the Commission is invoked in pursuance of 7 U.S.C. §§ 5(c) and 
7(d), and 17 C.F.R. §13.2, which provisions in various parts establish certain "core principles" 
for designated contract markets, provide for enforcement of those core principals by the exchange 
and the Commission, and provide for the invalidation and/or amendment of various Commission 
and exchange rules of general application. 

As a separate element and compelling consideration militating in favor of the 
Commission exercising jurisdiction in connection with this P_etition, it is respectfully submitted 
that the incidence of erroneous trades on designated contract exchanges, unrelated to legitimate 
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price discovery, resulting from the implementation of automated trading systems featuring 
algorithmic formulations, has dramatically increased over the past several years, and is likely 
to expand exponential1y over the next several years. As a result, this may be anticipated to 
increase the number of persons affected or to be affected and wrongfully impinged by the 
prospective application of CME Rules 578 and Chapter 6, Rules 600, 606 and 621, to the 
extent incorporated and called into application by Rule 578. 

III. Overview of Purpose and Ob_jective of This Petition: 

It is the purpose and objective of this Petition, filed pursuant to 7 U .S.C. §§ 5(c) and 
7(d), and 17 C .F .R. § 13 .2, to invalidate all, or to invalidate part of and amend various and. so 
many parts of the Chicago Mercantile Exchange ("CME") Rules 578 and 621 to the extent that 
CME 578 and that portion of CME Chapter 6, Rules 600, 606 and Rule 621 which is invoked 

' by Rule 578 (as relates to the limitation of time to make and pursue any claim in arbitration): 
(i) infringe,on, or emasculate, one or more "core principles" established under § 7(d) of the 
CEA, including, without !imitation, core principles "(2)", (4)", "(13)" and "(15)"; (ii) seek to 
require the arbitration of any claim by a person who is entitled to bring a "private right of 
action" against an exchange for bad faith failure to enforce such exchanges own rules, and 
imposes artificially short or Inappropriate time limits within which to file and thereafter 
prosecute any claim1

; and (iii) which concurrently seeks to artificially and mechanistically limit 
the amount recovery of damages incurred by any person or entity trading on the exchange as 
may result from the bad faith failure of such exchange to enforce its rules in a manner which is 
contrary and inconsistent with CEA, § 22 (see, e.g., CME Rule 578 C.) 

The text of CME Rule 578 is annexed to this Petition as Exhibit "A". The Text of 
Chapter 6 and Rules 600, 606 and 621, as incorporated by reference in Rule 578, is annexed to 
the Petition as Exhibit "B". The text of Rules 578, and Chapter 6 and Rules 600, 606 and 621 
are each incorporated into the discussion and showing of this Petition by reference. 

As more fully detailed below, it is submitted, that CME Rule 578, inclusive of that 
portion of CME Chapter 6, and Rules 600, 606 and 621 incorporated therein by reference 
which imposes artificially and inappropriately short notice provisions to make or perfect and 
prosecute any claim against the CME, is directly contrary and inconsistent with, and seeks to 
denude and/or erode§ 22 of the Conunodities Exchange Act ("CEA") (7 U.S.C. § I, et seq.), 
which has been held to be the "exclusive remedy" under the Commodities Exchange Act to 
redress the foregoing claims of bad faith failure of an exchange to enforce its own rules. § 22 
of the CEA states, in pertinent pa'.rt, as follows: 

The 1982 amendment creating in CEA § 22 an express private right of action established a 
two-year statute of limitations. Grosser v. Commodity Exchange, Inc., 639 F.Supp. 1293, 1299 
at fn. 5 (S.D.N.Y. 1986); see, Fustok v. ConticomTTWdity Services, Inc., 618 F.Supp. 1076 
(S D.N.Y. 1985). 

2 
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"[A] contract market [such as the CMEJ ... that fails to enforce any bylaw, 
rule, regulation or resolution that it is required to enforce by Section 5a(8) and 
5a(9) [7 U.S.C. § 7a(8) and 7a(9)] ... of this Act ... shall be liable for actual 
damages sustained by a person who engaged in any transaction on or subject to 
the rules of such contract market ... to the extent of such person's actual losses 
that resulted from such transaction and were caused by such failure to enforce 
... such bylaws, rules, regulations or resolutions." 7 U.S.C. § 25(b)(l). 

For the same reasons that CME Rule 578, inclusive of Rule 621, transgresses CEA, § 
22 it is inconsistent with and/or transgresses one or more core principles "(2)", (4)", "(13)" 
and "(15)", established under§ 7(d) of the CEA. 

It has been unanimously held by Federal Courts that § 22 of the CEA, entitled: "Private 
rights of action", expressly provides a private right of action in favor of persons actually 
trading on an exchange against the exchange to recover for actual losses incurred, resulting 
from the failure of any exchange to enforce any by-law, rule, regulation or resolution required 
to be enforced by § 5a(8) or (9) of the CEA or by the CFTC, or from enforcement of any by
law, rule, regulation or resolution in a manner violating the CEA or any CFTC rule, regulation 
or order. 

By way of summary and overview, CME Rule 578, inclusive of the parts of Rule 621 
incorporated therein should be invalidated and/or amended to the fullest extent necessary or 
appropriate so that persons protected by the statutory grant of CEA § 22 are not deprived of 
their express "private right of action" and their right to recover their "actual damages", as 
provided for by CEA § 22 not be emasculated or limited by Rule 578 D, and so that the 
designated core principles of CEA § 7(d) are maintained and preserved; and Rules 578, 
inclusive of Rule 621 should be invalidated and/or amended so that the two year statute of 
limitations period established under the 1982 amendments to the CEA are not abrogated. 

More specifically, Rule 578 at ~ C. provides that disputes shall be arbitrated pursuant to 
Rule 621. In turn, Rule 621A. and B. provide that claims against "GCC" (defined beloW) 
personnel, or any other Exchange staff, must be initiated, if at all, by an initial .. claim of loss, 
including a detailed description of any loss suffered" filed within ten days of the date of any 
incident; and Rule 600.C. declares that any failure to adhere to the "pre-filling requirements" 
shall be fatal to a claim. 

It is respectfully submitted that in light of the clear dictates of CEA § 22, and the 
Federal Case law interpreting that Statute and the appurtenant regulatory matrix (see Section 
"V" below), it should readily appear to the Commission that CME Rules 578, 600, 606 and 
621 Were specifically and intentionally adopted and implemented by the CME to make it more 
difficult and to avoid many claims which would and could otherwise be asserted under CEA § 
22, by imposing arbitration requirements intended to avoid the exclusive remedy provisions of 
CEA § 22 and have such claims heard in a friendly forum and not in Federal Court, by 

3 
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imposing limitations on the amount to be recovered by an injured party in a manner and scope 
which is inconsistent with the rights provided under CEA § 22 to recover .. actual damages", 
and by artificially imposing short and unrealistic periods within which any prospective 
claimant must provide detailed notice of any claim and the amount thereof, inconsistent with in 
derogation of the two year statute of limitations established by CEA § 22. In this context, it 
demonstrated below that Congress has already imposed on a claimant seeking to establish 
liability under CEA § 22 the difficult burden of showing that an exchange acted in "bad faith" 
in failing to enforce its own rules. As if that burden were not sufficient difficult, the CME 
seeks to engage in self-legislation, in an attempt to raise the bar established by Congress and 
thereby even further insulate itself from liability. Given the high bar of the applicable "bad 
faith" standard this action should be viewed as akin to indemnifying oneself from intentional 
and/or recklessly wrongful conduct. 

Analogous to and bearing upon this self-serving and self-protective impropriety, in 
Daniel v. Board of Trade, 164 F.2d 815, 818-20 (7th Cir.1947), the Seventh Circuit found that 
a cause of action was stated by a trader who alleged that the member.s of the Chicago Board of 
Trade had enacted certain regulations "for their own personal gain" and in order to protect 
themselves against liability in an antitrust action which had been filed against them. In view of 
the exchange's duty to act with "utmost objectivity" in the public interest, the Court concluded 
"that if an exchange enacted a rule for the sole purpose of advancing the private interests of its· 
members, and if the rule damaged the plaintiff, it would not be a defense for the exchange to 
allege that the rule was reasonable_" Bishop v. Commodity Exchange, Inc., 564 F.Supp. 1557, 
1562 (S.D.N.Y.1983). 

IV. Background of Damages Suffered by Plenum Which 
Demonstrate its Interest In Filing This Petition: 

(b)(4) 
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not a subject matter and/or objective of this Petition, and such facts and circumstances 
concerning those damages, and the requirements of Rule 588 are set out herein merely as 
background information, and to demonstrate the interest of the Plenum Fund in making and 
filing this Petition. 

It will be the separate purpose and objective of a plenary action to be initiated in the 
Federal District Court for the Northern District of Illinois to recover those damages. Thus, for 
the absence of doubt, and as set out above in section "III", it is the purpose and objective of 
this Petition to invalidate the whole, or those portions and provisions of CME Rule 578, 
inclusive of Chapter 6 and Rules 600, 606 and 621 that is, or are, inconsistent with and which 
seek to denude or erode the express provisions of CEA, § 22, including as interpreted by 
applicable Federal Court decisions, and as may hinder or preclude the assertion of Plenum's 
rights, interests and entitlements, pursuant to CEA, § 22; and to thereby serve the purposes 
and objectives of7 U.S.C. §§ 5(c) and 7(d),. 

V. Statutory Basis ~or ?nd Arguments in Favor of the Grant of Plenum's Petition; 

(a) CEA, § 22 And Federal Case Law Mandate And Dictate A Private Right of Action 
and the Recovery of AU Actual Damages Incurred In Circumstances Where 
a Person or Entity Trades On an Exchange and Suffers Damages By Reason of 
the Bad Faith Failure of the Exchange to Enforce Its Own Rules. 

The Court in Sam Wong & Son, Inc. v. New York Mercantile Exchange, 735 F.2d 653, 
665-666 (2nd Cir. 1984), confirmed that: 

" ... § 22 of the CEA, enacted by the Futures Trading Act of 1982, entitled: 
"Private rights of action", provides for such actions [private rights of action] 
against persons other than contract markets and similar organizations in 
subsection (a) and against the latter in subsection (b). Broadly speaking 
subsection (b) imposes liability for actual losses resulting from failure to enforce 
any by-law, rule, regulation or resolution required to be enforced by § 5a(8) or 
(9) of the CEA or by the CFTC, or from enforcement of any by-law, rule, 
regulation or resolution in a manner violating the CEA or any CFTC rule, 
regulation or order. (The text of§ 22(b)(4) is set out above)" 

Furthermore, "[t]he Futures Trading Act of 1982 ... [which] created § 22(b)(4) of the 
CEA . . . provides that private actions against a commodities exchange or its officers and 
employees "must establish ... bad faith in failing to take action or in taking such action as was 
taken." Jordan v. New York Mercantile Exchange, 571 F.Supp. 1530, 1536 (S.D.N.Y. 1983) 

The heightened standard of proof required to prevai~ on a claim against a commodity 
exchange arises from several factors. First, under the self-regulatory scheme established by 
Congress with the enactment of the Commodity Exchange Act, commodity exchanges are 
accorded "broad and flexible powers [to) enable them to insure an orderly market and prevent 
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manipulation in prices .... " See, Case & Co. v. Board of Trade of the City of Chicago, 523 
F.2d 355, 362 (7th Cir.1975); accord, Miller v. New York Produce Exchange, 550 F.2d 762, 
767 (2d Cir.1977); P.J. Taggares Co. v. New York Mercantile Exchange, 476 F.Supp. 72, 75-
76 (S.D.N.Y.1979). To apply a lesser, negligence-based standard in a claim against an 
exchange "would conflict with _the Congressional scheme of exchange self-regulation" and 
would "force a court to substitute its judgment for that of experts on the exchange," aided 
"neither by specific statutory standards nor by any particular financial expertise." Brawer v. 
Options Clearing Corp., 807 F.2d 297,302 (2"" Cir. 1986) 

• Second, bad faith must be established as the "sole or dominant" reason for the exchange 
action or inaction because of the possibility, inherent in the scheme of exchange self-regulation, 
that exchange directors may simultaneously "act[ 1 to advance the public interest, as well as to 
advance their own interests." Bishop v. Commodity Exchange, Inc., supra., 564 F.Supp. at 
1562. 

As Judge Lasker observed in Bishop: 

"the Comex Board is composed of members of the commodities industry, who are 
called upon, on occasion, to vote on matters which, by the nature of the situation, 
relate to the industry from which a Governor derives his livelihood. A vote on 
such questions will then quite likely affect his interests as well as the public's. 
Should a Governor vote in favor of such a rule in the belief that the rule served 
the public interest, even if also in the expectation and hope that it would serve his 
personal interest, his behavior would not give rise to liability. Id. 

The Second Circuit Court of Appeals in Wong expressed the view that Judge Lasker's 
opinion in Bishop takes substantially the right approach toward passing on the sufficiency of 
complaints, noting that it takes into account the competing needs of exchanges and their 
officials and of the trading public. "Although governors must be able to police the markets 
effectively with the broad discretion accorded by Congress, traders must not be deprived of 
their right to challenge illegitimate regulatory action." 735 F .2d at 677. 

Thus, the Second Circuit stated and found as follows: 

"The Commodity Exchange Act, which embodies the statutory model of 
exchange self-regulation, mandates that we strike a balance that does not 
insulate exchange officials from answering serious questions posed by injured 
traders. To do otherwise would drastically curtail the private right of action 
deemed essential to the regulatory framework established by Congress. 
Therefore, when self-interest or other ulterior motive unrelated to proper 
regulatory concerns is alleged to constitute the sole or the dominant reason for 
the exchange action, a complaint is sufficient even though the action was not 
beyond the bounds of reason. On the other hand, if the governors sincerely and 
rationally believe their action is in the public interest, there should not be 
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liability simply because the action has the incidental effect of advancing their 
private interests or damaging someone whom they do not like." 

Wong, supra, 735 F.2d 653 at 657.' 

In the view of these ind other findings of the Federal Courts which have considered the 
issue of a private right of action under CEA § 22, in circumstances where an exchange has in 
bad faith failed to enforce its own rules, Plenum has alleged and will recite facts in a plenary 
action to be brought in the Northern District of Illinois, in which, it is anticipated Plenum will 
demonstrate that the decision of the GCC to double the "No Bust Range" in the circumstances 
of Plenums' January 14, 2008, 6.5 second erroneous trading session, was not and could not 
have been made in the public interest, and was actually made only after discussions and 
consultations with, and to benefit certain large traders of the CME, individually, as compared 
to the public at 13.fge, and therefore, to benefit the CME as a result of that special favoritism 
and the emoluments that would flow from such favoritism. 

In the foregoing context, CME Rule 578, and so much of CME Chapter 6 as is referred 
to above, should be invalidated and/or amended to the extent that the CFTC determines that 
such Rules impinge on, denude, or in any way lessens the scope, ambit and application of CEA 
§ 22 and rights and entitlements provided thereunder; and, more specifically, the Commission 
should invalidate or amend such Rules to the extent that their application either interferes with 
or denies any private right of action for an affected party or trader to sue the CME as a contract 

2 Bad faith has been defined by the Honorable Alan K. Hellerstein, Western Capital 
Design /LC v. New York Mercantile E.xch., 180 F.Supp.2d 438, 442-43 (S.D.N.Y.2001), 
ajf'd, No. 01-7348, 2002 WL 10253 (2d Cir. Jan. 3, 2002), in the following terms: 

"Bad faith requires wrongful knowledge, and failure to act on that knowledge with a 
motive ascribable to malfeasance. '[S]elf-interest or other ulterior motive unrelated to 
proper regulatory concerns must constitute the sole or dominant reason for the exchange 
action or inaction." Minpeco, S.A. v. Hunt, 693 F.Supp. 58, 61 (S.D.N.Y.1988) 
(citation omitted). "[T]o succeed on a claim of bad faith, plaintiffs must establish 'first, 
that the exchange acted or failed to act with knowledge [ ] and second, that the 
exchange's action or inaction was the result of an ulterior motive." • Id. ( quoting Ryder 
Energy, 748 F.2d at 780). Although irrational or arbitrary behavior in some 
circumstances may support an inference of bad faith, the behavior has to be "so 
arbitrary" as to justify an inference of "constructive bad faith." See Minpeco, 693 
F.Supp. at 63; see also Brawer v. Options Clearing Corp., 807 F.2d 297, 303 n. 9 (2d 
Cir.1986) ("We do not mean to foreclose the possibility that [exchange actions] might 
be so arbitrary as to constitute constructive bad faith."), cert. denied, 484 U.S. 819, 
108 S.Ct. 76, 98 L.Ed.2d 39 (1987); Jordon v. New York Mercantile Exchange, 
supra., 571 F. Supp 1533, affirmed in relevant part.Sam Wong, 735 F.2d 653 (2d 
Cir. 1984)" 
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exchange, or precludes or limits the right of such party to recover its actual damages, each as 
provided and championed by CEA § 22. 

In the specific context of Plenum's claims against the CME, the CME has asserted that 
Plenum is bound by the arbitration provisions of Rules 578 and 621, and may not assert its 
Federal Statutory right to pursue a private right of action, and that its damages are limited to 
not more than $100,000.00 by reason of Rule 578 D., to the extent damages were suffered on a 
single day, January 14, 2008. In comparison, as appears above, Plenum's damages exceed 
$5.4 million damages. 

Apart from the fact that the application of Rule 578 would undermine and/or deny 
Plenum its express statutory rights under the CEA in prospective claims to be asserted against 
the CME, it portends the same result for a myriad of other unidentified persons covered under 
CEA § 22. For that reason, and because the imposition of Rule 578, inclusive of Rules 600, 
606 and 621 is, in substance, a "contract of adhesion", it should be invalidated to the extent it 
is inconsistent with, or precluded by, CEA § 22, the case law interpreting the CEA and 7 
U.S.C. §§ 5(c), and 7(d). With respect to the "contract of adhesion" argument, it is asserted 
that Plenum could not reasonably trade S&P 500 Minis on any other exchange other than the 
CME; and thus, it had no effective choice other than to capitulate to agreeing to be subject to 
Rule 578, even though such capitulation compromised Plenum's Federal Statutory rights under 
CEA § 22. Under the circumstances existing in this case, CME Rule 578 as it encompasses 
and invokes CME Rules 600, 606 and 621 is both substantively and procedurally unfair; as 
Plenum had no realistic choice in submitting to such Rules, and it was arbitrarily deprived of 
its Federal statutory rights thereby. This circumstance and such fact pattern is a sufficient 
ground for Federal Courts to refuse to enforce such a "contract of adhesion"; and in any event 
the question of whether a contract is arbitrable is a question for Court in any event. 3 

As a general matter, unconscionability which will support a claim that a contract 
should be set aside or invalidated as a "contract of adhesion", requires a showing that a 
contract is "both procedurally and substantively unconscionable when made" See, eg., 
Gillmnn v. Chase Manhattan Bank, 73 N.Y.2d !, 10, 537 N.Y.S.2d 787, 534 N.E.2d 824 
{1988}.. That is, there must be "some showing of 'an absence of meaningful choice on the 
part of one of the parties together with contract terms which are unreasonably favorable to the 
other party' [citation omitted]" See, Matter of State of New York v Avco Fin. Servs., 50 
N.Y.2d 383,389,429 N.Y.S.2d 181,406 N.E.2d 1075 1988). 

The Supreme Court has determined that whether the parties agreed to arbitrate an issue is 
for the courts, not the arbitrator, to resolve, unless the contract itself specifies otherwise. First 
Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942-43, 115 S.Ct. 1920, 1922-24,131 
L.Ed.2d 985 (1995). This holding suggests that the related and antecedent issue of whether an 
agreement to arbitrate is a contract of adhesion, fraudulently induced, or otherwise revocable, 
is an issue for the court as well, because essential to the First Options inquiry is the assumption 
that an agreement to arbitrate was made voluntarily. See Maye v. Smith Barney, Inc., 897 
F.Supp. 100, 106 n. 3 (S.D.N.Y.1995) "Under our decisions, whether or not the company 
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Moreover, in support of the notion that CME Rule 57, inclusive of CME Chapter 6, 
must be invalidated or amended in substantial part because it impinges on the Federal Statutory 
rights of a designated group or class of persons or entities, the Seventh Circuit has reached a 
similar conclusion in an action brought under the statute by a national organization representing 
farmers in American Agriculture Movement, Inc. v. Board of Trade of Chicago, 977 F.2d 1147 
(7th Cir.1992): 

"By its tenns, then, § 22(b) creates the exclusive remedies available to those 
injured by violations of the CEA, and makes those remedies available only to 
persons injured in the course of trading on a contract market. It therefore 

. forecloses all other remedies, including any on behalf of non-traders. To the 
extent (if any) that pre-1974 courts had implied private remedies against 
exchanges in favor of non-traders, Congress directed them to stop doing so in 
§ 22(b)." 

(b) Statutory Basis For the Filing of this Petition. 

This Petition is filed and made pursuant to 7 U.S.C. §§ 5(c), and 7(d), and 17 C.F.R. 
§13.2. As a procedural matter 7 C.F.R. §13.2 provides, in pertinent part, as follows: 

§ 13.2 Petition for issuance, amendment, or repeal of a rule. 

"Any person may file a petition with the Secretariat of the Commission for the 
issuance, amendment or repeal of a rule of general application. The petition 
shall be directed to Secretariat, Commodity Futures Trading Commission, 
Three Lafayette Centre, 1155 21st Street, NW., Washington, DC 20581, and 
shall set forth the text of any proposed rule or amendment or shall specify the 
rule the repeal of which is sought. The petition shall further state the nature of 
the petitioner's interest and may state arguments in support of the issuance, 
amendment or repeal of the rule. The Secretariat shall acknowledge receipt of 
the petition, refer it to the Commission for such action as the Commission 
deems appropriate, and notify the petitioner of the action taken by the 
Commission. Except in affirming a prior denial or when the denial is self
explanatory, notice of a denial in whole or in part of a petition shall be 
accompanied by a brief statement of the grounds of denial." (emphasis added) 

was bound to arbitrate, as well as what issues it must arbitrate, is a matter to be determined by 
the Court on the basis of the contract entered into by the parties .... 'For arbitration is a 
matter of contract and a party cannot be required to submit to arbitration any dispute which he 
has not agreed so to submit'." Atkinson v. Sinclair Refining Co., 370 U.S. 238,241, 82 S.Ct. 
1318, 1320, 8 L.Ed.·2d 462 (1962) (citations omitted). 
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Relevant to the issue of whether the CFTC may invalidate so much of CME Rule 578, 
inclusive .of Rules 600, 606 and 621 as intrudes upon the rights of Plenum and others who are, 
or may be, or who may become similarly situated, is the Second Circuit's holding in Wong, 
wherein it stated that it agreed " ... with the district court's well-reasoned conclusion that there is 
no private right of action for failure by an exchange to propose amendments to the futures 
contracts traded upon it." Wong, supra., 735 F.2d at 666. The Court disagreed with the 
slightly different approach to the same issue raised by the plaintiff in Wong, stating: "The CFTC 
... urges that a privately enforceable duty to amend the terms of a futures contract may be found 
in§ 5(d), which it reads as requiring an exchange to maintain an orderly market." 735 F.2d at 
667. 

Rejecting this argument, the Second Circuit held that "a private damages remedy is 
unavailable against an exchange for failing tu amend the terms of its future contracts." Id. The 
issue of seeking to invalidate the CME's rule of general application, necessarily incorporated 
into all contracts traded on the CME is analogous; and thus, Plenum was motivated to seek to 
invalidate Rule 578, in whole, or in part, pursuant to the provisions of 7 C.F.R. §13.2; and to 
protect against any prospective claim that it failed to exhaust its administrative remedies. 

Moreover, the Second Circuit has found that CFTC Regulation 13.2 is itself a further 
indication that "the CEA contemplates that revision of contract terms [and by compelling 
analogy exchange rules of general application incorporated into or superimposed upon contract 
terms of contracts traded on such exchanges] should be a matter for the CFTC and the 
exchanges, not for the courts in private litigation."' Wong, supra, 735 F.2d at 668. 4 

Thus, the Second Circuit in Wong further held as follows: 

"CFTC regulation 13.2, 17 C.F.R. § 13.2, at 176, provides that "[a]ny person 
may file a petition with (the CFTC] for the issuance, amendment or repeal of a 
rule of general application." When acting within § 5a(I0), the Commission 
must first notify the exchange of its.concern and "afford the contract market an 
opportunity to make appropriate changes." If the exchange, after such 
notification, fails to act, the statute authorizes the Commission to "change or 
supplement" the contract rules, but only "after granting the contract market an 
opportunity to bC heard." 

This is the procedure afforded by 17 C.F.R. §13.2, set out in full above. 

4 Nothing herein contained is intended or shall be deemed to suggest that in the absence 
of CFTC action invalidating Rule 578, Plenum would not alternatively or otherwise be entitled 
to challenge the validity of CME Rule 578 in a plenary action in a Federal District Court, on 
the basis that it is an arbitrary and improper effort by the CME to limit its liability in 
contravention of Federal Law and is against public policy. 
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CONCLUSION 

Speaking to the issue of the lack of precedental and decisional authority in this limited 
arena and context, the Wong Court noted that: "According to one commentator, the 
Commission has not formally exercised its authority under Section 5a(l0) but, like the gunboat 
in the harbor, its existence has proven effective in encouraging the markets to rethink certain of 
their contracts." Id., citing to l P. Johnson, Commodities Regulation §1.11, at 77. (1982) 

Since, the gun boat theory has not had the same effect with respect to CME Rule 578, 
and because, as applied, or in prospect, Rule 578, net of the incorporation of CME Rules 600, • 
606 and 621 denudes, emasculates and contradicts the Federally mandated and granted rights to 
a designated group as provided by CME §22, Rules 578, 600, 606 and 621 should be 
invalidated in whole or in part, as is the subject of this Petition. 

Accordingly, in response to this Petition, Plenum respectfully requests that the 
Commission provide the CME with all appropriate and due notice of any hearings or further 
submissions, and that it allow and facilitate participation in any such hearing(s) by Plenum, and 
that Plenum be heard at such hearing(s), and that Plenum be afforded the right and opportunity 
to make a responsive submission in opposition and in response to /b issions made by the 
CME or any other interested party. / . 

. Respectfully Sub itted, 

JLR/csj 
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Exchange, it is the duty of the clearing member to ensure that registration is current and accurate at all 
times. Each individual must use a unique user ID to access Globex. In no event may a personmemheF 
or cleaFiRg momBoF enter an order or permit aRe~Rsr 10 eRlerthe entry of an order by an 1ndiv1dual 
using~ a user ID other than the individual's own unique user ID. 

577. [RESERVED] 

578. LIMITATION OF LIABILITY, NO WARRANTIES 

A. EXCEPT AS PROVIDED BELOW, THE EXCHANGE, THE BOARD OF TRADE OF THE CITY OF 
CHICAGO INC {"CBOT"), THE NEW YORK MERCANTILE EXCHANGE INC. ("NYMEX"} AND 
CME ALTERNATIVE MARKETPLACE INC., (INCLUDING EACH OF THEIR RESPECTIVE 
SUBSIDIARIES AND AFFILIATES). THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, 
CONSULTANTS, LICENSORS, MEMBERS, AND CLEARING MEMBERS, SHALL NOT BE 
LIABLE TO ANY PERSON FOR ANY LOSSES, DAMAGES, COSTS OR EXPENSES 
(INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS, LOSS OF USE, AND DIRECT, 
INDIRECT, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES}, ARISING FROM: 

(i) ANY FAILURE, MALFUNCTION, FAULT IN DELIVERY, DELAY, OMISSION, SUSPENSION, 
INACCURACY. INTERRUPTION, TERMINATION, OR ANY OTHER CAUSE, IN 
CONNECTION WITH THE FURNISHING, PERFORMANCE. OPERATION. MAINTENANCE, 
USE OF OR INABILITY TO USE ALL OR ANY PART OF ANY OF THE SYSTEMS ANO 
SERVICES OF THE EXCHANGE, CBOT OR CME ALTERNATIVE MARKETPLACE INC., OR 
SERVICES, EQUIPMENT OR FACILITIES USED TO SUPPORT SUCH SYSTEMS ANO 
SERVICES, INCLUDING WITHOUT LIMITATION ELECTRONIC ORDER ENTRY/DELIVERY 
TRADING THROUGH ANY ELECTRONIC MEANS ELECTRONIC COMMUNICATION OF 
MARKET DATA OR INFQRMATlON WORKSTATIONS USED BY MEMBERS ANp 
AUTHORIZED EMPLOYEES OF MEMBERS PRICE REPORTING SYSTEMS AND ANY ANO 
ALL TERMINALS, COMMUNICATIONS NEJWORKS, CENTRAL COMPUTERS 
SOFTWARE HARDWARE F!RMWARE ANO PRINTERS RELATING THERETO~'\ 
GY-BS™, TOPS™, CLEI\RIMG 21*, GLOQEX COMTROL CENTER™, GAlAX C™; OR 

(ii) ANY FAILURE OR MALFUNCTION, FAULT IN DELIVERY, DELAY, OMISSION, 
SUSPENSION, INACCURACY, INTERRUPTION OR TERMINATION, OR ANY OTHER 
CAUSE, OF ANY EXCHANGE SYSTEM, QB_SERVICE OR FAC1Lll¥ OF THE EXCHANGE. 
CBOT OR CME ALTERNATIVE MARKETPLACE INC., OR SERVICES, EQUIPMENT OR 
FACILITIES USED TO SUPPORT SUCH SYSTEMS OR SERVICES, CAUSED BY ANY 
THIRD PARTIES INCLUDING. BUT NOT LIMITED TO, INDEPENDENT "SOFTWARE 
VENDORS AND NETWORK PROVIDERS; OR 

(iii) ANY ERRORS OR INACCURACIES IN INFORMATION PROVIDED BY THE EXCHANGE 
CBOT OR CME ALTERNATIVE MARKETPLACE INC. OR THE EXCHANGE OR ANY 
EXCHANGE, CBOT QR CME ALTERNATIVE MARKETPLACE INC SYSTEM, SERVICE OR 
FACILITY: EXCEPT FOR INCORRECT ORDER STATUSING INFORMATION AS PROVIDED 
IN RULE 579 (GLOBEX CONTROL CENTER AND ORDER STATUSING);_OR 

(iv) ANY UNAUTHORIZED ACCESS TO OR UNAUTHORIZED USE OF ANY EXCHANGE CBOJ 
OR CME ALTERNATIVE MARKETPLACE INC. SYSTEM. SERVICE OR FACILITY BY ANY 
PERSON. 

THE FOREGOING LIMITATION OF LIABILITY SHALL APPLY WHETHER A CLAIM ARISES lN 
CONTRACT, TORT, NEGLIGENCE, STRICT LIABILITY. CONTRIBUTION OR OTHERWISE AND 
WHETHER THE CLAIM IS BROUGHT DIRECTLY OR AS A THIRD PARTY CLAIM. 

THE FOREGOING LIMITATION OF LIABILITY SHALL BE SUBJECT TO THE COMMODITY 
EXCHANGE ACT AND REGULATIONS THEREUNDER. A PARTY WHO HAS BEEN FINALLY 
ADJUDICATED TO HAVE ENGAGED IN WILLFUL OR WANTON MISCONDUCT MAY NOT AVAIL 
ITSELF OF THE PROTECTIONS IN THIS RULE. 

B. THERE ARE NO EXPRESS OR IMPLIED WARRANTIES OR REPRESENTATIONS (INCLUDING 
BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A 
PARTICULAR PURPOSE OR USE) PROVIDED BY THE EXCHANGE, CBOT NYMEX THE PIEW 
YORK MERCANTILE GXCHANGE INC. OR CME ALTERNATIVE MARKETPLACE INC. 
(INCLUDING THEIR RESPECTIVE SUBSIDIARIES AND AFFILIATES}, THEIR OFFICERS, 
DIRECTORS, EMPLOYEES, AGENTS, CONSULTANTS, AND LICENSORS RELATING TO ANY 
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SYSTEMS OR SERVICES OF THE EXCHANGE CBOT OR CME ALTERNATIVE 
MARKETPLACE INC. OR SERVICES EQUIPMENT OR FACILITIES USED TO SUPPORT SUCH 
SYSTEMS OR SERVICES, INCLUDING THE GLOBEX SYSTEM. 

C. ANY DISPUTE ARISING OUT OF THE USE OF EXCHMIGE SYSTEMS OR SERVICES OF THE 
EXCHANGE OR CME ALTERNATIVE MARKETPLACE INC, OR SERVICES, EQUIPMENT OR 
FACILITIES USED TO SUPPORT SUCH SYSTEMS OR SERVICES IN WHICH THE EXCHANGE, 
OR CME AUCTION MARKETS (INCLUDING EITHER OF THEIR SUBSIDIARIES AND 
AFFILIATES), OR ANY OF THEIRl+S OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, 
CONSULTANTS OR LICENSOR$, 0~ EMPLOYEES IS A PARTY SHALL BE ARBITRATED 
PURSUANT TO RULE 621. ANY ARBITRATION SHALL BE BROUGHT WITHIN THE PERIOD 
PRESCRIBED BY EXCHANGE RULES. ANY OTHER ACTIONS, SUITS OR PROCEEDINGS 
AGAINST ANY OF THE ABOVE MUST BE BROUGHT WITHIN TWO YEARS FROM THE TIME 
THAT A CAUSE OF ACTION HAS ACCRUED. THIS PARAGRAPH C SHALL lN NO WAY BE 
CONSTRUED TO LIMIT A PARTY'S OBLIGATION TO ARBITRATE ITS CLAIM OR TO CREATE 
A CAUSE OF ACTION AND SHALL NOT AUTHORIZE AN ACTION THAT WOULD OTHERWISE 
BE PROHIBITED BY CME RULES. IF FOR ANY REASON, A COURT OF COMPETENT 
JURISDICTION FINDS THAT SUCH DISPUTE IS NOT ARBITRABLE, SUCH DISPUTE MAY 
ONLY BE LITIGATED IN THE COUNTY OF COOK IN THE STATE OF ILLINOIS AND WILL BE 
GOVERNED BY THE LAWS OF THE STATE OF ILLINOIS WITHOUT REGARD TO ANY 
PROVISIONS OF ILLINOIS LAW THAT WOULD APPLY THE SUBSTANTIVE LAW OF A 
DIFFERENT JURISDICTION. 

D. THE EXCHANGE, AND WITH RESPECT TO "AUCTIONS," CME ALTERNATIVE MARKETPLACE 
INC., MAY, IN THEIR RESPECTIVE SOLE DISCRETION, ASSUME RESPONSIBILITY FOR 
DIRECT, OUT-OF-POCKET LOSSES DIRECTLY CAUSED BY THE NEGLIGENCE OF GLOBEX 
CONTROL CENTER OR OTHER EXCHANGE STAFF ANO/OR ORDER STATUS ERRORS 
PROVIDED BY THE GLOBEX CONTROL CENTER OR AN EXCHANGE SYSTEM, SERVICE OR 
FACILITY. NOTWITHSTANDING THE ABOVE, 1) THE EXCHANGE'$· 1i} CBOT'S· AND iit) WITH 
RESPECT TO AUCTIONS, CME ALTERNATIVE MARKETPLACE INC.'S TOTAL COMBINED 
AGGREGATE OBLIGATIONS SHALL NOT EXCEED $100,000 FOR ALL LOSSES FROM ALL 
CAUSES SUFFERED ON A SINGLE DAY; $200,000 FOR ALL LOSSES SUFFERED FROM ALL 
CAUSES IN A SINGLE CALENDAR MONTH: AND $2,400,000 FOR ALL LOSSES FROM ALL 
CAUSES SUFFERED IN A SINGLE CALENDAR YEAR. ANY DISPUTED CLAIM PURSUANT TO 
THIS PARAGRAPH D MUST BE ARBITRATED PURSUANT TO EXCHANGE RULES. [THE 
REFERENCE TO CBOT WILL BE ADDED TO THIS PARAGRAPH UPON GLOBEX 
MIGRATION] 

E IN NO EVENT SHALL THE EXCHANGE'$, CBOT'S AND WITH RESPECT TO AUCTIONS, CME 
ALTERNATIVE MARKETPLACE INC.'.§, TOTAL COMBINED AGGREGATE LIABILITY FOR ALL 
CLAIMS ARISING OUT OF ANY NEGLIGENCE, FAILURES, MALFUNCTIONS, FAULTS IN 
DELIVERY, DELAYS, OMISSIONS, SUSPENSIONS, INACCURACIES, INTERRUPTIONS, 
TERMINATIONS, ORDER STATUSING ERRORS OR ANY OTHER CAUSES, IN CONNECTION 
WITH THE FURNISHING, PERFORMANCE, OPERATION, MAINTENANCE, USE OF OR 
INABILITY TO USE All OR ANY PART OF ANY OF THE EXCHANGE'S. CBOT'S OR CME 
ALTERNATIVE MARKETPLACE INC.'$ SYSTEMS,-___Qfi SERVICES, OR SERVICES 
EQUIPMENT OR FACILITIES USED TO SUPPORT SUCH SYSTEMS AND SERVICES. OR THE 
NEGLIGENCE OF EXCHANGE OR CBOT STAFF. EXCEED $2,400,000 IN ANY GIVEN 
CALENDAR YEAR 

IF THE NUMBER OF ALLOWED CLAIMS ARISING OUT OF ANY FAILURES OR MALFUNCTIONS 
ON A SINGLE DAY OR SINGLE MONTH CANNOT BE FULLY SATISFIED BECAUSE OF THE 
ABOVE DOLLAR LIMITATIONS, ALL SUCH CLAIMS SHALL BE LIMITED TO A PRO RATA SHARE 
OF THE MAXIMUM AMOUNT FOR THE RESPECTIVE PERIOD. 

A CLAIM AGAINST THE EXCHANGE, CBOT OR WITH RESPECT TO AUCTIONS, CME 
ALTERNATIVE MARKETPlACE INC., ARISING OUT OF ANY FAILURE OR MALFUNCTION SHALL 
ONLY BE ALLOWED IF SUCH CtAIM IS BROUGHT IN ACCORDANCE WITH THIS RULE. 

579. GLOBEX CONTROL CENTER 

579.A. Customer Support 

The G!obex Control Center ("GCC") provides Globex customer support and problem management only 
to members, clearing members and customers designated by clearing members. In addition, 
designated NYMEX members and clearing members may also receive customer support and problem 
management from GCC with respect to contracts traded on Globex. In order to be eligible for GCC 
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Chapter 6 
Arbitration 

JURISDICTION 

600. DISPUTES SUBJECT TO CME ARBITRATION 

600.A. Disputes Among Members 
It is contrary to the objectives and policy of the Exchange for members to litigate certain Exchange
related disputes. Disputes between and among Mmembers anEJ Non Member lnveslms that are 
described below and that are based upon facts and circumstances that occurred at a time when the 
parties were Mm.embers er Non Moml:lor lrwostora shall be subject to mandatory arbitration in 
accordance with the rules of this Chapter· 

1. claims between members that relate to or arise out of any transaction on or subject to the rules of 
the Exchange: 

2. claims between or among members anQ Non Member Investors relating to ownership of, or 
interests in, trading rights on the Exchange; and 

3. claims between members relating to the enforceability ot 

a, non-compete clauses to the extent they relale to the Exchange, 

b. terms of employment on the trading floor, and 

c. financial arrangements relating to the resolution of error trades in Exchange products that are 
included in any employment agreement entered into on or after August 1, 1998 

Nothing in this rule however shall require a member employee to submit to arbitration any claim that 
includes allegations of a violation of federal state or local employment discrimination wage payment or 
benefits laws. 
600.B. Disputes Between Members and Certain Non-Member Employees 

The enforceability of the following provisions of an employment agreement entered into on or after 
August 1, 1998, between a member and a non-member employee registered pursuant to Rule 501 shall 
be subject to mandatory arbitration in accordance with the rules of this Chapter: 

1. non-compete clauses to the extent that they relate to the Exchange: and 

2. terms of employment on the trading floor. 

Nothing in this rule, however, shall require a non-member employee to submit to arbitration any claim 
that includes allegations of a violation of federal, state or local employment discrimination, wage 
payment or benefits laws. A non-member employee shall mean a member's bona fide employee who 
has been registered by the Exchange to work on the trading floor. 

600.C. Ctaims Against the Exchange 

Claims against the Exchange pursuant to the provisions of Rule 578.C., Rule 578.D., Rule 579.C., 
and/or Rule 587.C. shall be subject to mandatory arbitration in accordance with the rules of this 
Chapter, provided the claimant has complied with all pre-filing requirements under the applicable 
rule(s). 

600.0. Pennissive Arbitrations 

The following may be submitted for arbitration at the Exchange and, in the event such a claim is 
submitted against a member, that member is required to arbitrate the dispute under these rules, unlElss 
otherwise provided: 

1. claims of a customer against a member that relate to or arise out of any transaction on or subject to 
the rules of the Exchange; 

2. claims against an Exchange clearing member and its GMe---GlobexbGSeX user pursuant to Rule 
588.C.3.a. and b., where the claimant has complied with the provisions of Rule 588.D., and 
pursuant to Rule 588.C.3.d., provided that any non-member GM€----GlobexbGB€X user has 
consented to arbitration of the dispute at the Exchange within 20 days of receipt of a claim; 

3. claims of a customer against a clearing member responsible for the spot-call delivery performance 
of a transaction on or subject to the rules of the Exchange and/or against a member rn connection 
with such a transaction: 

4. claims of an SGX member against a member that relate to or arise out of transactions subject to or 
relating to the Mutual Offset System; 
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5. claims of a non-member (other than those claims required to be arbitrated under Rule 600.B) 
against a member that relate to or arise out of employment on the trading floor: 

6. claims by or against an entity whose majority ownership is held by Exchange members and whose 
principal business relates to activity on or at the Exchange, where the dispute has a material 
connection to the business or purpose of the Exchange, provided such entity has consented to 
arbitration of the dispute at the Exchange within 20 days of receipt of a claim: and 

7. at the d"Iscref1on of the Mwa9iR9 Di reeler efChief Regulatory AffaiFsOfficer, any cfaIm involving the 
interests of the Exchange, its members, their business relations or commodity futures trading in 
general not otherwise arbitrable under these rules, provided the parties have consented to such 
arbitration. 

600.E. Waiver of Any Objection to Jurisdiction 

Any member or non-member who submits a claim or grievance to arbitration or any member who 
appeals to a hearing committee of the Board from any panel decision, or who takes any steps therein, 
shall be conclusively presumed to have voluntarily recognized and agreed to the jurisdiction of the· panel 
or hearing committee of tho Board to hear and determine the claim or appeal. 

600.F. Hearing Panel 

Any claim involving only members shall be beard by a Member panel and its decision shall be rendered 
in accordance with the rules of this Chapter. A Member panel shall mean an arbitration panel 
consisting of a co-chairman of the Arbitration Committee and five Members as defined in Rule 400. 

601. CUSTOMER CLAIMS AGAINST MEMBERS 

601.A. Definitions 

1. Customer. Customer shall mean any person, not a member of the Exchange, who places an order 
or for whose account an order is p!aced for execution on the Exchange or who otherwise executes 
a transaction on or subject to the rules of the Exchange. 

2. Claim Claim shall mean any dispute arising out of any transaction on or subject to the rules of the 
Exchange, including mutual offset rules. 

3. Mixed Panel. Mixed Panel shall mean an arbitration panel consisting of a co-chairman of the 
Arbitration Comm"ittee, \'Ne E'Mll=iaRgo and five Arbitraflon Comm"ittee members,. a-AQ--three of whom 
shall be persons who are non-members and who are not associated with any member of a contract 
market, or employee thereof, and are not otherwise associated with a contract market. 

4. Member. Member as used in this Chapter shall mean JLaR IR8ividual member.§.---Gf and clearing 
member.§. of the Exchange, including retired members with floor access privileges and individuals 
and entities described in Rule 106; 2) -aAG--associated persons ("APs') and affiliates of clearing 
members of the Exchange; 3) its-guaranteed introducing brokers of clearing members of the 
Exchange and their APs; 4) Exchange permit holders· and 5) individuals and entities that have 
agreed in writing to comply with the rules of the Exchange. 

5. Punitive Damages. Punitive damages shall mean an award in excess of actual damages suffered. 
Punitive damages shall be limited to twice the amount of actual damages and may be awarded only 
to a customer after a determination that there has been willful and wanton misconduct in the 
execution or handling of an order by a member or an employee acting on behalf of a member. 

601.B. Refusal to Hear Certain Disputes 

A chairman may, but shall not be required to, order that a dispute that is otherwise arbitrable under 
these rules not be arbitrated hereunder if the dispute requires for adjudication the presence of essential 
witnesses or third parties over whom the Exchange has no jurisdiction or who are not otherwise 
available, or if the dispute requires the application of the rules of another exchange. 
601.C. Initiation of Arbitration 

In the event that a complaint is received by the Exchange from a customer, it shall be referred to the 
Market Regulation Department, which shall inform the customer of alternative dispute settlement forums 
and, when appropriate, forward to the customer a Consent Form for arbitration at the Exchange. Such 
form shall inform the customer, by attachment of all pertinent rules, of the customer's rights and 
liabilitles. including costs associated with arbitration. and the option of selecting an arbitration panel 
consisting of Exchange members or a Mixed Panel to decide the claim and any counterclaims, cross
claims or third-party claims. 

' A customer who submits a claim for arbitration in accordance with these rules consents thereby to the 
jurisdiction of the arbitrators and agrees to the arbitration of any counterdaims, cross-claims or third
party claims by any respondent which arise out of the transaction that is the subject of the customer's 
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claim. The claim shall comply with the requirements of Rule 602, and In the case ol a request lor 
punitive damages, the claim shall set forth the facts the customer intends to present in support of the 
claim that the misconduct was willful and wanton. 
The customer shall file a completed Consent Form and deposit the arbitration fee with the Market 
Regulation Department Notice shall then be given lo the member against whom the claim Is asserted, 
who shall respond to the claim in accordance with Rule 603. 

601.D. Referral to Arbitration Panel or Mixed Panel 

A Customer claim against a member shall be heard by the !YmLQLpanel selected by the customer and 
its decision shall be rendered in accordance with the rules of this Chapter Customer claims (and any 
counterclaims, cross-claims or third-party claims applicable thereto) that do not exceed $5,000 and do 
not include any claim for punitive damages may, in the interests of efficiency and economy. be resolved 
without hearing The panel shall render its decision based upon the parties' wntten submissions and 
any other relevant information obtained and provided to the panel and the parties al the direction of the 
chairman and/or the panel. 

FILING PROCEDURES 

602. INITIATING AN ARBITRATION CLAIM 

A claimant may initiate a claim by submitting a written description of the dispute, a completed Arbitration 
Cover Sheet and depositing the appropriate arbitration lee with the Market Regulation Department 
within the period of eligibility for arbitration claims. The written claim shall include a clear description of 
the facts and circumstances involved In the dispute, including the transaction(s) or agreement(s) 
complained of, the names of the persons and firms alleged lo be responsible for any loss to the 
claimant. the dates of all acts or omissions relevant to the claim, a detailed calculation ol the amount 
claimed and any other information necessary to fully describe the dispute 
The Market Regulation Department shall reject for filing any claim that does not fully describe the 
dispute, is clearly filed after the period of eligibility has expired or is clearly not arb1trable at ttie 
Exchange Such a claim will be promptly returned to the filing party with a notice describing the 
deficiency. A claimant seeking to correct the deficiency and ftle an amended claim may do so within 30 
days of receiving notice describing the deficiency despite any expiration of the period of el1gibIlIty 
prescribed by Rule 609 during that 30-day period. The acceptance for filing by the Market Regulation 
Department shall not preclude a challenge to the artlitrabIlIty of the claim nor create a presumption that 
the claim is arbitrable. 

603. ANSWERING AN ARBITRATION CLAIM 

Each respondent shall file a written response within 21 days after receipt of the written claim. However, 
if a party has timely filed a challenge to the arbilrabIlIty of the dispute, its response shall be due 21 days 
after receipt of the written decIsIon confirming the arbitrability of the dispute. 
The written answer must admit the claim or describe the respondent's basis for denying l1abIlIty lo the 
claimant(s). The answer may include an admIssIon or denial of each specific allegation contained In the 
claim and/or the respondent's narrative descnplion of the facts and circumstances involved In the 
dispute A respondent may assert in an answer any defense that would be available In a court of law or 
equity, including any affirmative defense. 

604. FAILURE TO ANSWER 

A respondent's unexcused failure to file a timely answer shall constitute an admission of the facts 
alleged in a daim. 

605. COUNTERCLAIMS, CROSS-CLAIMS AND THIRD-PARTY CLAIMS 

A respondent may assert any counterclaim. cross-claim and/or third-party claim to the extent such claim 
would be allowable as an or1g1nal claim under these rules and. In response to claims by a customer 
against a member, the member may assert any counterclaim, cross-claim and/or third-party claim 
arising out of the same transaction or incident that is the subject of the customer's claim. Each 
respondent must file any counterclaim, cross-claim or third-party claim at the same time an answer to a 
claim is due Initiating counterclaims, cross-claims, third-party claims and answers thereto shall 
conform to the requirements for initialing and answering original claims 
A respondent who believes that another member may have a _claim to any money or property which Is 
the subject of a dispute in arbitration and that the failure of that other member to assert a claim in the 
pending arb1tratIon could prejudice the interests of the respondent may submit a request to the 
chairman to compel the participation of the other member. If a member fails to file such claim after 
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being ordered to assert that claim in the pending artiitration, then notwithstanding any other rule, that 
member shall be barred from asserting in the future any claim against the respondent that is based on 
the same transaction, occurrence or subject. 

606. REVIEW OF ARBITRABILITY 

Any party may file a challenge 10· the artiitrability of a dispute submitted for artiitration at the Exchange. 
A party's failure to file a timely challenge to arbitrability shall waive any right to object thereafter to the 
artiitrability of the dispute. 

A challenge to artiitrability by a claimant must be filed no later than 5 days after the claim is submitted 
for artiitration. A challenge to artiitrability by a respondent must be filed no later than 10 days after the 
respondent has received notice of the claim. The request must be in writing and state the reasons why 
the dispute is not artiitrable at the Exchange. Any other party may file a written response in support of 
or opposition to the challenge no later than 10 days after receiving notice of the challenge to 
artiitrability. 

The chairman may decide the artiitrability of a dispute based on his consideration of the written 
submissions of the parties. The chairman's decision shall be final and is not appealable. 

607. CONSOLIDATION OF ARBITRATION DISPUTES 

If a chairman receives notice that two or more artiitration disputes pending at the Exchange are related, 
the chairman may order that any or all of the disputes be consolidated for purµoses of conducting a 
hearing on the disputes. In determining whether to consolidate the disputes the chairman may consider 
the efficiencies of consolidation as well as the burdens and benefits to the parties in consolidating the 
disputes. 

608. WITHDRAWAL OF CLAIMS 

A. A party may voluntarily withdraw its claim, counterclaim, cross-claim or third-party claim without 
prejudice at any time before an answer thereto has been filed by notifying the Market Regulation 
Department in writing of such withdrawal. 

8. After an answer to any claim, counterclaim, cross-claim or third-party claim has been filed, the 
claimant seeking to withdraw the claim, counterclaim, cross-claim or third-party claim must submit 
to the chairman a written request to withdraw with prejudice or upon such terms and conditions as 
may be imposed by the chairman. 

C. A withdrawal with prejudice under this rule shall bar the claimant from re-filing any claim based on 
the same acts, transactions or omissions as the dismissed claim. 

609. PERIOD OF ELIGIBILITY FOR ARBITRATION 

An arbitration must be initiated within two years of the date the claimant knew or should have known of 
the dispute on which the claim is based, except that claims filed pursuant to Rule 600.C. must be 
submitted within 10 days of receiving notice that the Exchange has refused to compensate the claimant 
for the claimed loss. 
Counterclaims, cross-claims and third-party claims must be submitted no later than the date on which 
the answer is due. 

610. PARALLEL PROCEEDINGS 

No claim will be accepted for artiitrat1on at the Exchange if the Market Regulation Department receives 
notice that another artiitration, reparations action or civil court proceeding based on the same act. 
transaction or omission as the arbitration claim is pending at the time of filing 

No claim, counterclaim, cross-claim or third party-claim will be accapted for artiitration against a 
respondent if the Market Regulation Department has received notice that a stay exists due to the 
pendency of any bankruptcy proceeding against that respondent. If such a stay arises after a claim is 
accepted for artiitration or if the Market Regulation Department subsequently learns that such a stay is 
pending, the claim shall be dismissed without prejudice as to each respondent who is the subject of the 
stay. Nothing in this rule shall prevent a claim in artiitration from proceeding against any remaining 
respondent. 

PRE-HEARING PROCEDURES 

611. REQUESTS FOR DOCUMENTS, INFORMATION OR TESTIMONY 

A. The initial schedule for document requests by parties and responses will be set by the Market 
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Regulation Departmeni. The chairman may require any member, or any person employed by or 
associated with a member to produce relevant documents in his possession or control at any time 
after a claim has been filed. 

Upon the failure of a party or member to voluntarily produce relevant documents in its possession 
or control upon request by a party, the party seeking the documents may submit a written request 
to the chairman for an order compelling the production of such documents. 

1 Any request for an order compelling production of documents must 

a. identify each document or type of document sought with as much specificity as possible; 

b. explain the relevance of each document or type of document sought; and 

c. include a representation that the requesting party has attempted to obtain the documents 
from the responding party before resorting to a request to the chainnan. 

2. The party or member against whom an order compelling production is sought shall: 

a. produce copies of the requested documents to the requesting party and the Exchange; or 

b. represent in writing that the documents are not in his possession or control and explain 
the basis for such representation, and, if applicable, identify who is in possession or 
control of the requested documents; or 

c. object in writing to a request and provide the basis for each objection. 
B. In connection with any claim, counterclaim, cross-claim or third-party claim that seeks relief in 

excess of $50,000, any party may seek leave from the chairman to serve written requests for 
information on any other party. The chairman shall have discretion to determine whether and 
under what circumstances such requests may be pennitted. 

C. The chairman may require any member, or any person employed by or associated with a member, 
to appear and to testify at a hearing. 

D. VVhenever such production or appearance results from the request of a party, all reasonable costs 
and expenses incurred shall be borne by the party making the request. unless directed otherwise 
by the panel. A party who incurs costs and expenses recoverable under this rule may, no later 
than the close of the last hearing date in the matter, submit an application to the panel for such 
costs and expenses. Such application shall contain a detailed explanation of amounts claimed. 
_The panel may grant or deny all or any portion of the application 

E. Any member or employee thereof failing to appear, testify, produce documents or provide 
infonnation in accordance with this rule may be guilt)' of a major offensecharged with a violation of 
Rule 432. 

612. DOCUMENTS AND WITNESSES TO BE PRESENTED AT HEARING 

No later than 10 business days prior to the first scheduled hearing, each party must provide every other 
party an"d the Exchange with copies of all documents that the party intends to offer into evidence and a 
list of the names of all witnesses, including party-witnesses, who the party intends to call at the hearing 
in support of a claim or defense. Parties are not required under this rule to provide copies of those 
documents that they may use, or to identify any witnesses whom they may call, only in cross
examination or rebuttal. 

613. ADDITIONAL PROCEDURES 

The chainnan may establish any procedures not otherwise contemplated by these rules necessary to 
establish a just. equitable and efficient method of resolving a particular dispute. except that the 
chainnan may not decide a motion to dismiss a claim, as motions to dismiss are not permitted under 
these rules. 

...._ HEARINGS 

614. ARBITRATION PANEL 

614.A. Appointment of Arbitration Panel 

The Mark.et Regulation Department shall select a panel of arbitrators from the Exchange's Arbitration 
Committee to hear and decide a dispute. The panel shall consist of five arbitrators and one chainnan. 

614.B. Requests to Remove an Arbitrator 

1. Each party may request the removal of any arbitrator(s) from a panel for good cause shown. Such 
request must be made no later than the start of testimony at the first scheduled hearing. Failure of 
a party to timely request the removal of any arbitrator(s) will be deemed a waiver of that party's 
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right to any further objection to the arbitrator's participation in the hearing and decision of the 
dispute. 

2. The chairman, after considering a request to remove an arbitrator, another party's objections 
thereto and/or the statements of an arbitrator whose removal is sought, may deny the request or 
excuse the arbitrator. The chairman's decision shall be final and may not be appealed. 

3_ If an arbitrator \s excused prior to the date of the first scheduled hearing, the Market Regulation 
Department shall select another Arbitration Committee member to replace the excused arbitrator at 
the hearing. Parties may make any appropriate request for the removal of the replacement 
arbitrator under this rule. 

4. If an arbitrator is excused on or after the date of the first scheduled hearing, the dispute may, at the 
election of the non-requesting party and with the consent of the chairman be heard and decided by 
the remaining arbitrators. 

615. HEARING PROCEDURES 

615.A. Chairman 

The panel chairman shall preside over the proceeding and shall make such determinations on 
relevancy and procedure as will promote a fair and expeditious adjudication of any claim. The chairman 
may administer oaths or affirmations by witnesses. Upon request of the panel chairman, the Market 
Regulation Department shall submit any documents to the panel and parties in the Exchange's 
possession that are relevant and readily available. 

615.B. Arbitrators 

The arbitration panel shall consider all relevant, probative testimony and documents submitted by the 
parties. The panel shall be the sole judge of the law and the facts, but 1f the panel is in doubt as to any 
questions of law. ii may refer the question to Exchange legal counsel for an opinion. The panel shall 
not be bound by the formal rules of evidence. The final decision of the panel shall be by majority vote of 
the arbitrators, and the chairman shall vote only to resolve a tie_ 

615.C. Parties and their Representatives 

Each party and his representative has the nght to examine all relevant documents prior to and during 
the hearing, to present all relevant evidence in support of a claim or defense or as rebuttal to a claim or 
defense, and to question during the hearing witnesses presented in connection with a claim or defense. 
An entity may have one corporate representative of the entity, in addition to any counsel of record. 
attend the arbitration hearing. Such corporate representative will not be precluded from testifying in the 
matter. 

615.D. Witnesses 

All testimony offered to the panel wrn be under oath or affirmation. Witnesses will be permitted in the 
hearing room only while providing testimony to the panel. Witnesses shall testify in person at the 
hearing, except that for good cause shown and in the discretion of the chairman, a witness may be 
allowed to testify by telephone or other appropriate means. 

615.E. Hearing Record 

An audio recording of the proceeding shall be made and maintained until the decision becomes final. A 
verbatim record of such recording shall not be transcribed unless requested by a party, who shall bear 
the cost of transcription 

616. AWARDS 

616.A. 

DECISIONS 

Decision by Panel 

After a hearing, or, on customer claims that do not exceed $5,000 upon consideration of the pleadings 
and other' relevant information, the arbitration panel shall issue a written decision signed by the panel 
chairman and at least a majority of the panel. The panel may decide any matter in controversy and 
issue any order the panel deems necessary to fully resolve the dispute. The Market Regulation 
Department shall promptly serve copies on all parties. A monetary award made by the panel may 
include the following: 

1 actual damages; 
2. interest thereon; 

3. punitive damages of no more than two times the amount of actual damages in accordance with 
Rule 601 A5.; 

CME Chapter 6 
Page6 



4. the arbitration fee incurred by a prevailing party, or a portion thereof: and 

5. all or any portion of the administrative costs of the proceeding and any other reasonable and 
necessary expenses, including, but not limited to, attorneys' fees {a) incurred by a party by reason 
of another party's frivolous or bad faith claim, defense, or conduct during the arbitration or 
(bl where a statutory or contractual basis exists for awarding such fees. Requests for attorneys' 
fees and costs incurred in the arbitration proceeding must be raised in the proceeding or they are 
waived. 

616.B. Decision by the Chairman 

The chairman may order a party who fails to prosecute or defend a claim to pay to the Exchange all or a 
portion of its administrative costs incurred in connection with the arbitration claim. 

616.C. Limitations on Monet.ary Awards 

Monetary awards in claims filed pursuant to Rule 621 shall be limited as set forth in Rule 578. 

617. CORRECTION OF AWARD 

Any party may, within three days after receipt of the notice of decision, request the arbitration panel to 
modify or correct its decision where there has been an obvious material miscalculation or misdescription 
or where the notice is imperfect in a matter of form not affecting the merits of the dispute or decision. 

618. SATISFACTION OF AWARD 

In the absence of any request to correct an award, the award must be satisfied within three days of 
receipt of the notice of decision. Any party directed to pay an award shall submit payment of any 
amounts due directly to the person receiving the award and shall also submit evidence of such payment 
to the Market Regulation Department. 

APPEALS 

619. APPEAL 

Any decision rendered in a dispute among members resulting in a non-cash award or involving a claim. 
counterclaim, cross-claim or third-party claim that sought a recovery over $10,000 may be appealed to 
a hearing committee of the Board. All other decisions rendered by an arbitration panel are final and 
may not be appealed. In order to appeal a decision, a party must, within three business days after 
receiving a copy of the decision: 

A. File with the Market Regulation Department a written notice stating the grounds for appeal based 
upon the standards set forth in Rule 620, and 

B. Deposit with the Marl<et Regulation Department the applicable fee established by the Exchange, 
together with.a cashier's or certified check payable to CME in the amount of any monetary award 
against the appellant. 

Failure to timely comply with these requirements for appeal, when applicable, shall constitute a waiver 
of any right to appeal and render the arbitrators' decision final and binding. 

Within 14 days after filing a notice of appeal, the appellant shall file with the Marl<et Regulation 
Department any argument and any documents or information that the appellant intends to use in 
support of the appeal. The appellee shall have 14 days thereafter to file whatever documents or 
information he intends to rely upon in opposition to the appeal. An extension beyond the 14-day filing 
penod may be granted by the Market Regulation Department upon a showing of good cause. ln the 
case of a non-cash award, the filing of the notice of appeal shall not stay the decision appealed from 
unless the panel from which the appeal is taken or the Managing DiFesteF efChief Regulatory 
A#aiFsQfficer specifically directs that the decision be stayed. 

The appeal shall be heard by a hearing committee of the Board, and the matter shall be heard within 60 
days of the end of the appellee's filing period, unless the Marl<et Regulation Department or the chairman 
of the hearing committee determines that good cause for an extension has been shown. The hearing 
committee shall consist of three directors appointed by the Chairman of the Board, one of whom the 
Chairman of the Board shall designate as chairman of the hearing committee. No director may serve 
on a hearing committee if he has a persorial or financial interest in the matter under consideration. A 
party may strike any member of the hearing committee for good cause shown as determined by the 
MaF1agin9 DireGtlM efCbief Regulatory Affa+fsOfficer. in which event that director shall be excused from 
hearing the matter. The Chairman of the Board shall then select an alternate participant from the 
Board. My meeting of the hearing committee shall require the presence of each director appointed to 
the committee and shall be conducted by the chairman of the hearing committee. The parties may, 
upon unanimous consent waive the right to hearing, and the hearing committee may consider the 
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matter based solely on the partieS' written submissions. 

620. STANDARDS AND PROCEDURES FOR REVIEW UPON APPEAL 

In the following cases, the hearing committee may enter an order amending cir vacating the award of 
the artlItration panel: 

A. Where the award was procured by corruption, fraud or undue means: 

B Where there was evident partiality or corruption on the part of any of the artiitrators or the 
chairman; 

C. Where the artl1trators were guilty of misconduct In refusing to hear relevant evidence; or of any 
other behavior by which the rights of any party have been prejudiced; 

D. IJIJhere the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, 
and definite award upon the dispute submitted was not made: or 

E. \/,/here the artlitrators acted in manifest disregard of the applicable law, including Exchange rules. 

The hearing committee shall consider only the record made before the panel and any other evidence 
submitted by the parties relevant to A. through E. above. In the event that the hearing committee 
determines to vacate the award, the matter shall be resubmitted to a new panel of arbitrators for a 
rehearing. In the event that the hearing committee amends the award or denies the appeal, such 
decision of the hearing committee shall be final and binding. 

ADDITIONAL CLAIMS 

621. CERTAIN CLAIMS AGAINST THE EXCHANGE INVOLVING TRADING SYSTEMS OR 
SERVICES 

621.A. General 

All claims arising out of or relating lo the following matters shall be artlitrated In accordance with the 
specific requirements of this Rule 621 and, to the extent not inconsistent with such requirements, the 
rules of this Chapter: 

1. receipt of an incorrect order status or the failure to have received an appropriate order status. 

2. the negligence of GCC personnel or any other Exchange staff. or 

3. Phantom Orders, as defined in Rule 587. 

Nothing in Rules 621 or 622 shall be construlld to create a claim against the Exchange. to limit a 
defense available to the Exchange, or to obviate or modity any limitation of Exchange liability imposed 
by any other rule. 
621.8. Initial Liability Claim and Demand for Arbitration 

The initial claim of loss, including a detailed description of any loss suffered. must be made to the 
Exchange within ten business days of the date of the incident that caused the loss. The 8-:change shall 
have 30 business days to pay or deny the claim in whole or in part. If the Exchange denies the claim in 
whole or in part, the claimant must file a written demand for artiitration with the Markel Regulation 
Department within ten business days attar the Exchange has notified the claimant of such denial. A 
claimant's failure to pursue its claim within these time limits shall bar any recovery on such claim. 

621.C. Selection of Arbitration Panel 

The artlitration pariel shall consist of three arbitrators selected from a 11st of artlItrators maintained by 
the National Futures Association ("NFA"). The Exchange and the claimant shall each select one 
arbitrator If the Exchange and the claimant are unable to agree on the third arbitrator, the President of 
the NFA or his delegate shall choose the third artlitrator. 

621.D. Related Claims 

All claims arising out of the same system failure. event or alleged negligent act shall, to the extent 
practicable in the determination of the chairman, be consolidated for a sing le heanng. 

621.E. Award 

Within 30 days of completion of the hearing, the panel shall issue a written decision The award shall 
be limited to the lesser of the actual loss or the loss that would have been incurred ii the claimant had 
used its best efforts to mitigate the loss. Punitive damage§:, loss of profits. loss of use. and indirect. 
incidental or consequential damages shall not be awarded. The decision of a majority of the panel shall 
be final and binding, and there shall be no appeal to the Board of Directors A party may move, within 
three business days of the award, that the award be corrected to remedy any miscalculation or 
misdescript1on or where the award is otherwise imperfect in a matter of form not affecting the merits of 
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the award. 

621.F. Satisfaction of Award by Exchange 

The Exchange shall satisfy any award against it subject to its limitation of liability rules and the rules 
respecting proration among claimants where damages allowed for a defined period of lime exceed any 
limit imposed by Exchange rules. The Exchange may delay paying any award until such lime as any 
applicable proration or limitation can be finally calculated. 

622. CLAIMS RELATING TO TRADE CANCELLATIONS OR PRICE ADJUSTMENTS 

622.A. General 

All claims relating to certain price adjustments or trade busts pursuant to Rule 588.C.3 a. and b. shall be 
arbitrated in accordance with the specific requirements of this Rule 622 and, to the extent not 
inconsistent with such requirements, the rules of this Chapter. All claims pursuant to Rule 588.C 3.d. 
shall be arbitrated in accordance with the rules of this Chapter. 
622.B. Initiation of Claim 

Any claim for loss under Rule 588.C.3.a. orb. must first be submitted to the Exchange as described in 
Rule 588.D. Following a denial of liability by a party responsible for a trade bust or price adjustment 
and by the clearing firm through which the trade was placed as described in Rule 588.D., the dispute 
shall be referred to arbitration. The Exchange shall administer the arbitration and provide notice to all 
parties. 

The party alleged to have made the trade that caused the trade bust or price adjustment and the 
clearing firm through which that trade was placed both may be respondents in such arbitration. Any 
party responsible for a trade bust or price adjustment who is not otherwise subject to arbitration under 
these rules may voluntarily submit to such arbitration by filing a submission agreement with the 
Exchange within 21 days of that party's receipt of notice of the referral to arbitration. In the absence of 
the voluntary submission to arbitration by such party, the arbitration shall proceed solely against the 
clearing firm through which the trade was placed, and that firm shall be liable for any damages awarded 
by the panel 

622.C. Selection of Arbitration Panel 

All claims under Rule 588.C.3.a. and b. shall be heard by a Mixed Panel as defined in Rule 601.A.3. 

622.D. Related Claims 

All claims arbitrable under this rule that arise out of a trade bust or price adjustment that was caused by 
the same incident shall, to the extent practicable in the determination of the chairman, be consolidated 
in a single arbitration. 

622.E. Award 

Within 30 days of completion of the hearing, the panel shall issue a written decision signed by a maJority 
of the arbitrators. 

The total award for a single incident stiall not exceed $500,000. Except as provided below, the claims 
shall be limited to out-of-pocket losses. If the claimants' allowable losses exceed $500,000, the amount 
awarded to each claimant stiall be reduced pro rata so that the total award does not exceed $500,000. 
Any award shall be made jointly and severally against the respondents. In the event ttie panel finds the 
respondent{s) liable for the full amount of ttie claim (or the capped amount of $500,000), the panel shall 
also award the claimants their costs and attorneys fees incurred in connection with arbitrating the claim. 
Punitive damage§., loss of profits, loss of use, and indirect, incidental or consequential damages shall 
not be awarded. The decision of a majority of the panel shall be final and may not be appealed. 

A party may move, within three business days of the award, tor an order correcting or modifying the 
award lo remedy any miscalculation or misdescription or wt,ere ttie award is otherwise imperfect in a 
matter of form not affecting the merits of the award. 

MISCELLANEOUS 

623. RIGHT TO COUNSEL 

Every person is entitled to represent tiis own interests, be represented by an attorney at law of his 
choosing and at his own expense who is admitted to practice before the higtiest court in any State, or 
be represented by any other non-compensated representative at any stage of an arbitration proceeding 
at the Exchange. An entity must be represented by an officer or owner of the entity or by an attorney al 
law. 

624. COMPUTATION OF TIME 
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For the purposes of this Chapter, when a period of time is prescnbed by a number of days, and not a 
specific date, the first day counted for the lime prescribed is the day after notice is received or other 
event giving rise to the period of time occurs. Any submission is due or the time to take action shall 
lapse by the close of business on the last day counted, unless the last day is a weekend or Exchange 
holiday, in which case the due date shall be the next following day the Exchange is open for business. 

For time periods of five days or less only days the Exchange is open for business will be counted. 
all other time periods calendar days will be counted. 

625. SUBMISSIONS TO OR COMMUNICATIONS WITH THE PANEL 

Fm 

Any submission for consideration by a chairman or panel must be submitted to the Market Regulation 
Department with copies simultaneously served on each other party or designated representative of a 
party. 
After a dispute has been submitted for arbitration. a person filing the claim or required to respond to the 
claim and any person asked to provide documents, information or testimony in connection with such 
claim shall not contact any member of a panel appointed to hear the claim for any purpose related to 
the dispute described by the claim. 

626. ARBITRATION FEES 

Any person submitting an arbitration claim or appealing a decision of an arbitration panel shall remit the 
applicable fees as may be determined by the Exchange at the time of submission or appeal, in order for 

such action to be effective. 

ARBITRATION COMMITTEE 

627. ARBITRATION COMMITTEE 

Each member of the Arbitration Committee shall: 

A. be appointed by the Board Chairman on an annual basis: 
B. pledge to the Exchange that he will not publish, divulge, or make known in any manner any facts or 

information which may come to his attention while performing his duties as a member. of the 
Arbitration Committee. except when reporting to the Board, or to a committee concerned with such 
information. or when called upon to respond in any judicial or administrative proceeding; 

C. comply with the standards of the American Bar Association-American Arbitration Association's 
"Code of Ethics for Arbitrators in Commercial Disputes" which the Exchange hereby adopts as its 
own code of ethics for arbitrators; 

D. pledge to immediately disclose any matter, relationship or interest with any party or the subject of a 
dispute which may affect the arbitrator's ability to be, or create the appearance that the arbitrator 1s 
not, impartial in deliberating and deciding a dispute; and 

E. promptly give notice to the Market Regulation Department of any ex parte communication directed 
to such Arbitration Committee member which is prohibited by Rule 625. 

(End Chapter 6) 

• 
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October 29, 2008 

David A. Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
'Three Lafayette Centre 
1155 21" Street, N.W. 
Washington, D.C. 20581 

CBIFIDENllAl lfiu\lMENT 
RBIUESTm, 

Re: Petition for an Exemption to Permit the Clearing of OTC 
Agricultural Swap and Swaption Transactions 

Dear Mr. Stawick: 

Agora-X, LLC ("Agora-X") will provide electronic communication network ("'ECN'') services 
for the negotiation of agricultural swap and swaption transactions ("Agora-X Ag Swaps"). In 
addition, Agora-X intends in the future to provide the Commodity Futures Trading Commission 
("Commission") with notice that, separately from its ECN services, it also will operate as an 
exempt commercial market ("ECM'') for the execution of transactions involving exempt 
commodities. Agora-X intends to contract with a registered derivative clearing organization 
("DCO") to provide clearing services for Agora-X with respect to Agora-X Ag Swaps. 

Agora-X submits th.is petition ("Petition") to the Commission and respeCtfully requests that the 
Commission issue an Order, pursuant to both the requirements set out in Section 4(c) of the 
Commodity Exchange Ac~ as amended ("Acf') 1 and Commission Regulation 35 ("Part 35")2 

granting an exemption to allow Agora-X Ag Swaps negotiated via the ECN to be cleared by a 
DCO. 

As we demonstrate below: (i) the exemption sought in this Petition is consistent with the public 
interest and the purposes of the Act; (ii) the Agora-X Ag Swaps will be ehtered into solely 
between "appropriate persons;"3 and (iii) the clearing of the Agora-X Ag Swaps will not have a 
material adverse effect on the ability of the Commission or any designated contract market 
("DCM') to discharge its regulatory or self-regulatory duties under the Act. 

7 U.S.C. § 6(c) (2008). 

17 C.F.R. pt. 35 (2008). 

See 7 U.S.C. § 6(cX3) (defining "appropriate person"). 

AGORA-X, LLC 
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In the following sections of this Petition, we first describe Agora-X's general business model, the 
separate venues that will comprise its platfonn, and the economic tenns of the Agora-X Ag 
Swaps that will be made available for clearing on the DCO. Second, we explain how the 
proposed clearing arrangement between Afora-X and the DCO satisfies each requirement for an 
exemption under Section 4( c) and Part 3 5. Third, we discuss the clearing and margining 
processes on the DCO and demonstrate why these processes are beneficial and appropriate. 
Finally, we set out a list of suggested terms and conditions that would apply to the clearing 
arrangement if the Commission grants the relief requested in this Petition. 

Pursuant to the Commission's regulations, we request confidential treatment under the Freedom 
of Information Act ("FOIA") for specified Exhibits included 'With this Petition.s 

Because of the current volatile conditions in the U.S. financial markets and the desirability of 
providing over-the-counter ("OTC') derivative market participants with access to enhanced 
credit management facilities, we respectfully request that the Commission review this Petition on 
an expedited basis. 

I. Agora-X 

A. The Separate Venues on the Agora-X Platform 

Agora-X is an electronic platfonn for the negotiation and/or execution of OTC financially-settled 
contracts on a broad suite of commodities. Agora-X's platform has two separate and distinct 
components: (i) the ECN where Agora-X Ag Swaps based upon notional quantities of 
agricultural commodities will be negotialed; and (ii) a separate ECM where transactions 
involving exempt commodities will be negotiated, traded and executed.6 

• Currently, Agora-X is discussing the establishment of the clearing arrangement with CME Clearing360; 
however, the clearing arrangement described in this Petition will apply to any other registered DCO that can provide 
similar clearing services to Agora-X. 
5 

See 17 C.F.R. § 14S.9(d) (providing "a procedure by which persons submitting information in any form to the 
Commission can request that the information not be disclosed pursuant to a request under the Freedom of 
lnfonnation Act, 5 U.S.C. 552"), 
6 The ECM venue will operate as an ECM under an exemption provided by Section 2(hX5) of the Act. This 
venue will allow participants who qualify as eligible commercial entities (as defined in the Act) to negotiate and 
execute financially-settled option and swap contracts on a suite of exempt commodities. Each of these participants 
will have executed a master agreement with other eligible participant prior to trading on the ECM. Agora-X intends 
to make clearing services of a DCO available for some of the contracts negotiated, traded or executed on the Agora
X ECM. The clearing of the contracts negotiated and executed on the ECM is not subject to this Petition because no 
CFTC exemption is necessary to clear on a DCO contracts negotiated, traded or executed on the ECM. Agora-X 
will submit to the Commission the S_ection 2(h)(5) notice prior to commencing providing services to participants on 
the ECM venue, 

R~(Jf)N\\'R1\l'I P,nl, l{<l l'lllar:::31"1\ l\uk111lt' J\-1\l(,.JI'.'.:! 
l'll0n.: 816---11"':->000 IJ~ 81t'i--ll.:!-3DO--I 
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B. Agora-X as an ECN 

Agora-X will operate a distinct and separate ECN for the negotiation of transactions eligible for 
an exemption as provided under Part 35.2 of the Commission Regulations under the Act. This 
venue will allow participants who qualify as eligible swap participants ( as defined in Part 3 5.1) 
("Participants") to negotiate Agora-X Ag Swaps, which are financially-settled swaps based upon 
the notional value ofa suite of agricultural commodities. Each of the Participants will have 
executed a master agreement with other Participants prior to negotiating the contracts via the 
ECN. In order to make available clearing services for the Agora-X Ag Swaps negotiated via the 
Agora-X ECN on a DCO, Agora-X petitions the Commission for an exemption. 

C. Business Purpose of the Agora-X ECN Venue 

Agora-X has developed the ECN platform to promote efficiency in the negotiation of OTC 
commodities and derivatives transactions that Participants currently negotiate and execute in the 
OTC market via the telephone, instant messages, email, and similar means of communication. 
By bringing these Participants into a single marketplace and negotiation network, Agora-X will 
promote greater liquidity in the OTC market. In addition, by clearing Agora-X Ag Swap 
contracts on the DCO, and by publishing Agora-X price data, transparency of the market will 
improve. 7 Consequently, by using the Agora-X ECN venue, Participants will be able to manage 
better volatile basis risk and to obtain the benefits of centralized clearing. 

The Commission will have the ability to collect information regarding the OTC transactions 
negotiated on the Agora-X platform from the DCO, significant price discovery contracts (in the 
event that the Commission concludes that such contracts are negotiated, traded, and executed on 
the Agora-X ECM venue), as well as other transactions that the Commission designates as 
reportable. Furthermore, in the event that the Commission concludes that it is appropriate and 
necessary for the Commission, as a market regulator, to request that Agora-X submit data 
concerning transactions negotiated and/or executed via the facilities of Agora-X, Agora-X will 
be prepared to submit such aggregated trade data to the Commission as required. 

Depending on the clearing procedures, i.e., whether an OTC transaction is cleared into a cleared-only contract 
(e.g., on the CME Clearing.360) or into a futures contract (e.g., on NYMEX Clearport), different reporting 
obligations apply to DC Os. The scope of reporting obligations of a DCO for a relevant OTC transaction cleared into 
a cleared-only contract is specified in the relevant Section 4d Commission order. 

~500;\'\\ K1H·11',1r\.. l{d 1'1!!:11 ::,1.•\ l'.11\..>tlk i\1o6.J!3:! 
l'hnnc 1\16-.!l>~OflO I I\ Xl6.11:!-JIJOI 
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D. Economic Characteristics and Negotiation of Agora-X Ag Swaps on 
Agora-XECN 

Agora-X currently intends to make available for negotiation via the ECN the Agora-X Ag Swaps 
listed in Exhibit A.8 The typical contract specifications for a swaption are set forth in Exhibit B. 
In accordance with current Commission rules, the contract specifications state that the contracts 
will not be cleared. If the Commission grants the relief requested herein, the specifications will 
be modified as set forth in Exhibit C. If in the future Agora-X lists any Agora-X Ag Swaps in 
addition to those identified above, they also will be financially-settled Agora-X Ag Swaps with 
similar economic tenns. 

The ECN venue of Agora-X will allow Participants to negotiate transactions in Agora-X Ag 
Swaps according to certain predefined specifications with other eligible Participants via a 
bilateral electronic negotiation facility (i.e., the ECN). Swap prices and swaption premiums \-\/:ill 
be established by Participant communications that commence with a Request for Quotation 
("RFQ"). The RFQ will specify a proposed Agora-X Ag Swap transaction and invite offers 
from other. Participants to be submitted to the RFQ originator. If a response is submitted by 
another Participant, the RFQ originator may accept or reject that offer, or may counter-offer with 
different economic terms for the Agora-X Ag Swap. There is no predetermined limit on the 
number of RFQs, offers, and counteroffers that can be posted and exchanged by Participants 
until they reach a "meeting of the minds." A legally binding transaction will arise when an offer 
by one Participant is finally accepted by another Participant. 

For clarity, we note that with respect to the ECN venue of Agora-X there will be no automatic 
matching of transactions, no trading algorithm Yllll be used, and no public auction processes will 
take place - essentially, the ECN venue of Agora-X will function as a centralized bulletin board 
or messaging system and not as a "trading facility"9 or a "multilateral transaction execution 

We are requesting confidential treatment of Exhibit A, Exhibit Band Exhibit C. 

7 U .S.C. la (34) (defining ''trading facility" as "a person or group of persons that constitutes, maintains, or 
provides a physical or electronic facility or system in which multiple participants have the ability to execute or trade 
agreements, contracts, or transactions - (i) by accepting bids or offers made by other participants that are open to 
multiple participants in the facility or system; or (ii) through the interaction of multiple bids or multiple offers within 
a system with a predetennined non-discretionary automated matching and execution algorithm. (B) Exclusions.- The 
tenn "trading facility" does not include - (i) a person or group of persons solely because the person or group of 
persons constitutes, maintains, or provides an electronic facility or system that enables participants to negotiate the 
tenns of and enter into bilateral transactions as a result of communications exchanged by the parties and not from 
interaction ofmultiple bids and multiple offers within a predetennined, nondiscretionary automated trade matching 
and execution algorithm; ... or (iii) facilities on which bids and offers, and acceptances of bids and offers effected on 
the facility, are not binding. Any person, group of persons, dealer, broker, or facility described in clause (i) or (ii) is 
excluded &om the meaning of the tenn "trading facility" for the purposes of this chapter without any prior specific 
approval, certification, or other action by lhe Commission"). • 

8,'"!ll)l'\\\ R11~1 l':11I..: Rd 1'1IJ.ir231-,\ l'.ul..:\llll ~lo(,.11:"-~ 
l'lw11..: ,<;lh-112·"";000 l".1~ Xl6--ll:>~(1/J4 
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facility" (as referred to in Part 35 10
). In this regard, we note that the definition of"trading 

facility" provides that submitting a transaction that has been executed on or through an entity 
that does not otherwise qualify as a "trading facility" does not cause the entity to become a 
"trading facility. " 11 

Because it is a prerequisite for each Participant to have entered into a bilateral master agreement 
(e.g., the International Swaps and Derivatives Association, Inc. ("JSDA") Master Agreement) 
with another Participant before the Participants can negotiate via the ECN, the terms and 
conditions of eachAgora-X Ag Swap will be governed by a confinnation and the terms of each 
individual master agreement negotiated between the Participants. Although Agora-X Ag Swaps 
will be negotiated on the Agora-X ECN venue, they will be executed under the applicable master 
agreement between the Participants. Each Agora-X Ag Swap transaction will be based on, and 
settled by reference to, a future~ contract used as an underlying price index. The methodology 
for calculating these price indices, the futures contracts on which such indices will be based, and 
the specific terms for the cleared Agora-X Ag Swaps are set forth in Exhibit Band~-

In the absence of clearing, Participants to a negotiated Agora-X Ag Swap transaction will 
bilaterally settle the transactions according to the terms of their applicable master agreement and 
according to the bilateral credit arrangements between the Participants under their respective 
master agreements. However, should the Commission grant the exemption requested herein, the 
Participants who have entered into an Agora-X Ag Swap transaction will be able to enter the 
Agora-X Ag Swap into the DCO's clearing system for clearing through their respective DCO 
clearing members. 

II. Exemption under Section 4(c) of the Act 

A. Requirements for an Exemption under Section 4(c) of the Act 

Section 4(c)(l) of the Act provides that, "[i]n order to promote responsible economic or financial 
innovation and fair competition" the Commission may exempt contracts, "and persons who 
provide services with•respect to such contracts, from any applicable requirement that such 
contracts must be executed on a DCM or a registered derivatives transaction execution facility or 
from any other provision of the Act (with certain specified exceptions). Furthermore, to grant an 
exemption from the exchange trading requirement, the Commission must determine that: 

m Note that neither Part 35, nor any other Commission rule: or regulation define what constitutes a "multilateral 
transaction execution facility." 
11 7 U.S.C. § la (34)(C) (stating "[a] person or group of persons that would not otheiwise constitute a trading 

. facility shall not be considered to be a trading facility solely as a result of the submission to a derivatives clearing 
organization of transactions executed on or through the person or group of persons"). 

X;>On 1\'\V R1,c-r P.irk Rd l'lll,11 ::J 1-/\ P.11kl ilk 1\lo 6-1152 
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(a) the exemption will be consistent with the public interest and the purposes 
of the Act; 

(b) the contracts will be entered into solely between "appropriate persons;" 
and 

(c) the exemption will not have a material adverse effect on the ability of the 
Commission or the relevant market to discharge its regulatory or self• 
regulatory duties under the Act. 

Therefore, in order for a DCO to clear agricultural swaps that are negotiated in OTC markets, 
such as the Agora-X ECN venue, the relevant OTC market must obtain an exemption under 
Section 4(c) of the Act and Part 35.2 for an exemption from Sections (b) and (c) of Part 35.2. 12 

Below we first discuss how Agora-X's proposed clearing arrangement satisfies each of the 
requirements for an exemption under Section 4(c) and then address the swap exemption 
requirements under Part 35. 

B. Public Interest and Purposes of the Act 

The President's Working Group on Financial Markets ("PWG'') 13 expressly supported the 
clearing of OTC transactions. The Commodity Futures Modernization Act of2000 ("CFMA''), 14 

based in part on PWG's recommendations, enacted amendments to the Act to facilitate the 
clearing of OTC transactions by DCOs. More recently, many U.S. financial regulators, including 
the Commission have stated on several occasions that clearing of OTC derivatives contracts 
reduces counterparty risk, increases available credit to market participants and frees up scarce 

12 As noted above, the agriculrural Swaps that Agora-X proposes to offer for clearing would meet the 
requirements of Part 35.2 (a) and (d) in that they would be negotiated and entered into OTC solely between eligible 
swap participants. 
13 See Over-the-Counter Derivatives Markets and the Act: Report of the Presidents Working Group on Financial 
Markets (November 1999) (noting "[c]\earing of OTC derivatives has the potential to reduce counterparty risks 
associated with such transactions through risk management techniques that may include mutualizing risks, 
facilitating offset and netting)". 
1
• Pub. L. No. 106-554, § l(aXS) (The CFMA provided legal certainty for certain off-exchange "excluded swap 

transactions" (Section 2(g)), and for certain "transactions in exempt commodities" (Section 2(h)). Sections 2(g) and 
2(h) do not cover tran~ctions involving agricultural commodities. As noted above, Agora-X ECM venue will list 
for negotiation, trading and execution 'of contracts on exempt and excluded commodities in reliance on exemptions 
and exclusions under Section 2(g), 2(h) (and 2(d) and 2(e), if applicable). 

s~rJO i\ \\' K 11 l'r P,u !.. Rd 1'1/1,11 2, t-,\ l'a1 b ilk. M1• 6-1 152 
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capital, reduces systemic risks, contributes to greater liquidity of OTC trades and improves 
transparency of the OTC markets. 15 

Clearing of Agora-X Ag Swaps involves the substitution of the creditworthiness of two 
counterparties to a transaction with the creditworthiness of the clearing organiz.ation. The OCO 
will manage counterparty risk through its system of risk mutualiz.ation and by requiring adequate 
margin. 16 Although cleared-only contracts that are typically used to clear OTC swap agreements 
are not futures contracts, the substitution process will afford the DCO clearing members which 
carry the "cleared-only" contracts the same efficiencies and benefits that centralized clearing 
affords clearing members that carry DCM-listed futures contracts. 17 Accordingly, the OCO will 
be able to manage the risks associated with the cleared--only positions through the same practices 
used by the DCO and its clearing members to manage the risks associated with the futures 
contracts executed on a DCM in either the same or similar underlying commodities. 

Pennitting the proposed Agora-X Ag Swaps to be negotiated in an OTC environment and to be 
cleared by a DCO will promote one of the key public interests identified in Section 3(a) of the 
Act "by providing a means for managing and assuming price risks, [and] discovering prices." 
This interest will be met: by providing the venue where Participants can negotiate swap 
agreements (which act as risk transfer instruments); by allowing the buyers and the sellers of the 
swap agreements to transfer and assume price risks; by reporting aggregated trade data to the 
Commission; and, if required, by publishing trade data. 

15 Press Release, U.S. Commodity Futures Trading Commission, Commission Announces Agricultural Market 
Initiatives, (June 3, 2008) (stating "[tJhe Commission has tasked CFTC staff to develop a proposal for allowing the 
clearing of agricultural swaps. This initiative will provide farmers and grain merchandisers with another choice for 
managing price and basis risk with the benefit of centralized clearing and the regulatory transparency that 
accompanies clearing"), available at http://www.cftc.gov/newsroom/generalpressre!eases/2008/prS 504-08. htrn I See 
also Commission Staff Report on Commodity Swap Dealers and Index Traders with Commission Recommendations 
at page 7 (September 2008Xstating [t]he Commission believes that market integrity, transparency, and availability 
of infonnation related to OTC derivatives are improved when these transactions are subject to centralized clearing. 
Accordingly, the Commission will continue to promote policies that enhance and facilitate clearing of OTC 
derivatives whenever possible"), available at http :I /www .clkgov/ste! lent/groups/pub! ic/@ne wsroom/doc uments/ 
filc/cftcstafTrepononswapdealers09.pdf. See also, Remarks By Treasury Assistant Secretary Lewis A. Sachs on 
September 26, 2000, referring lo the CFMA 2000 and the benefits of centralized clearing of OTC derivatives (LS-
914): "Among other things, this legislation [CFMA 2000] would allow ... centralized clearing of derivatives, 
thereby helping to: reduce counterparty credit risk; promote innovation; make our markets more competitive, 
transparent, and efficient; and reduce the costs ofhedging risk and reducing exposure to other markets." A11ailable 
at hnp://www.ustreas.gov/press/re leases/1s914 _ htm I. • 
16 See below in Section V of this Petition for further discussion of the DCO margin requirements and risk 
management. 
17 Although cleared-only contracts are not futures contracts, the substitution process will afford the DCO clearing 
members which carry these "cleared-only" contracts all of the same efficiencies and benefits that centralized 
clearing affords clearing members that carry DCM•listed futures contracts. 

I 
I 



David A. Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
October 29, 2008 
Page 8 

The requested exemption is consistent with the purposes of the Act identified in Section 3(b), 
which include: promotion of responsible innovation and fair competition; serving the public 
interest through a system of effective self-regulation and implementation of internal surveillance 
systems; deterring and preventing price manipulation; ensuring the financial integrity of 
transactions and the avoidance of systemic risk; and protecting market participants from fraud 
and misuses of customer assets. 

Many Participants who are active in the cash agricultural commodities markets and who will be 
users of Agora-X Ag Swaps, have asked Agora-X to assist them in managing increasingly 
volatile basis risk by augmenting the ECN to allow the clearing of these products (similar to 
contracts on exempt commodities on the Agora-X ECM). The need for the requested exemption 
is underscored by recent market events - namely, lack of credit, scarcity of capital, dramatically 
higher margin calls, and general insecurity of OTC market participants with each other's 
creditworthiness. 

Cleared OTC products have not contributed to current unfavorable economic conditions, while 
uncleared OTC products, such as credit default swaps, appear to have contributed to the problem. 
Users of Cleared OTC products, such as Agora-X Ag Swaps, will be subject to the discipline of 
margin; while counterparties to uncleared OTC products must make their own unique credit 
support arrangements. Prohibiting the clearing of agricultural swaps has no apparent regulatory 
benefit. Indeed, on the contrary, it may actually increase systemic risk to the market as a whole. 

Implementation of the proposed clearing arrangement between Agora-X ECN and the DCO will 
serve the public interests of: 

• increased stability of the OTC markets; 

• reduced counterparty risk; 

• increased availability of credit to market participants; 

• reduced systemic risks; 

• greater liquidity in OTC markets; artd 

• improved price discovery to Participants on the Agora-X system. 

In addition, the purposes of the Act will be served by: increased ability of the Commission to 
oversee the OTC markets; improved ability of market participants to manage counterparty risks; 
and promotion of reasonable economic and financial innovation and fair competition in U.S. 
financial and derivatives markets. 

I 
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C. Negotiation of Agora-X Ag Swaps Between Appropriate Persons 

The second requirement for a Section 4(c) exemption order is that the agreement, contract or 
transaction be entered into solely between "appropriate persons." Under Section 4(c) the 
category of "appropriate persons" essentially replicates the category of "eligible swap 
participants" in Part 3S. Part 3S, however, defines the subcategory ofan unregulated business 
entity more narrowly than Section 4(c). 18 

Because "eligible swap participants" are only those who will enter into master agreements with 
each other and who also will have access to Agora-X ECN venue as Participants, Section 4(c)'s 
''appropriate persons" requirement necessarily is met by Agora-X's proposed amendments to 
Part 35 Swap Exemption. 

D. Absence of Material Adverse Effect on the Ability of the Commission or Any 
DCM to Discharge its Regulatory or Self-Regulatory Duties under the Act 

Because of the link between transactions executed via an ECN and cleared on a DCO, the 
Commission will have additional information available to assist in the performance of its market 
monitoring and supervision functions. In addition, if required by the Commission, Agora-X will 
be ready to provide to the Commission aggregated trade data with respect to transactions 
negotiated via the ECN. Accordingly, the Commission's ability to discharge its regulatory duties 
under the Act with respect to agreements entered into under the Swap Exemption will be 
significantly improved. 

DCOs will follow the same objective margining, financial and risk management procedures with 
respect to cleared swap agreements as they follow for all other contracts that they clear. As 
regulated entities, the DCOs are subject to applicable Core Principles under the Act and the swap 
agreements cleared by the DCO will remain subject to the Act's anti-fraud and anti-manipulation 
provisions. Moreover, because the Agora-X Ag Swaps will be subject to all of the protections 
applicable to transactions cleared on the DCOs, permitting the clearing of swap agreements will 
enhance the ability of the Commission and the DCOs to discharge their regulatory and self
regulatory responsibilities. 

Although Agora-X is not a self-regulatory organization, 19 it is developing a vigorous market 
surveillance program with respect to both the ECN and the ECM venues. Titis program will be 

11 17 C.F.R. pt. 35 (Part 35 requires that such entity have total assets 1!l excess ofSIO million, while section 4(c) 
only set the limit at $5 mi!lion). 
19 CFTC Glossary available at http://'!'!_~·-cftc.govfrducationccnter/glossarvlglossary s.htm.[ (Defining ''[s)e]f. 
[r]egulatory [ o ]rganiz.ation as "[ e]xcha.oges and registered futures associations that enforce financial and sales 
practice requirements for their members"). 
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developed in conjunction with, and will draw on the experience of, the applicable DCO's 
surveillance program, its policies, and its procedures. 

III. Liquidity of the Relevant Underlying Markets 

The Agora-X Ag Swaps are each based on price indexes, which are established by trading of 
highly liquid, well functioning futures contracts on DCMs.20 Because the Agora-X Ag Swaps 
are ultimately financially settled based on futures settlement prices and do not, of themselves 
create delivery obligations with respect to commodities, they are entirely derivative of the futures 
markets and as a result add liquidity to the general OTC markets. This is especially true if 
Agora-X Ag Swaps are cleared.21 

Lastly, Agora-X does not expect the Agora-X Ag Swaps to be Significant Price Discovery 
Contracts as defined in Section la(33) of the Act, because the ECN does not qualify as an ECM 
and because the contracts are entirely derivative of the tmderlying futures contracts or applicable 

• • d " pnce m exes. 

IV. The Commission's Legal Authority/ Exemption under Part 35 

A. Swap Exemption. 

The Commission adopted the Part 35 swap exemption ("Swap Exemption") 14 years ago. In the 
intervening period, U.S. Congress has enacted major amendments to the Act and there has been a 
significant increase in the use of swap agreements by commercial and other participants in the 
U.S. agricultural industry. The CFMA superseded the Swap Exemption with respect to swap 
transactions involving exempt and excluded commodities and expressly pennitted such 
transactions to be cleared by a DC0. 23 However, counterparties who intend to enter into swaps 
on agricultural commodities must continue relying on the Part 35 Swap Exemption. 

The Swap Exemption affords relief from the exchange trading requirement of the Act if: 

20 The use of prices established on futures contracts as a basis for price terms of OTC, cash contracts, and cash 
forward contracts is very nearly universal for agricultural commodities. Clearing of OTC contracts for agricultural 
commodities will neither add to, nor subtract from, this practice. 
21 OTC volwne tends to bring volume to the futures market as OTC risk is offset by futures or cleared-only 
contracts, as applicable. Agora-X expects that increasing clearing wi!I increase this effect by reducing the OTC 
volume that is not offset by futures or cleared.only contracts. 
22 7 U.S.C. § la(JJ). 
11 Pub. L. No. I 06-554, § I (a)(S) (The CFMA provided legal certainty for certain off-exchange "excluded swap 
transactions" (Section 2(g)), and for certain "transactions in exempt commodities" (Section 2(h)). Sections 2(g) and 
2(h) do not cover transactions involving agricultural commodities). 

g5OON\\ 1{11c'1Par\...l{<l 1'111312311\ P:i1l,;11lk I\J,.1,._iJ;:': 
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(a) the swap agreement is entered into solely between eligible swap 
participants at the time such persons enter into the swap agreement; 

(b) the swap agreement is not part of a fungible class of agreements that are 
standardized as to their material economic terms; 

(c) the creditworthiness of any party having an actual or potential obligation 
under the swap agreement would be a material consideration in entering 
into or determining the terms of the swap agreement, including pricing, 
cost, or credit enhancement terms of the swap agreement; and 

(d) the swap agreement is not entered into and traded on or through a 
multilateral transaction execution facility. 24 

Part 35.2 also states that subsections (b) and (d) above shall not be deemed to preclude 
arrangements or facilities between the parties that provide for netting of payments or payment 
obligations. 

Pending the Commission's approval of this Petition, Agora-X may consider implementing the 
netting and payment arrangement with respect to Agora-X Ag Swaps negotiated by the 
Participants on the Agora-X ECN venue. 

B. Application for an Exemption from Part 35 Requirements 

Part 35.2 provides that any person may apply to the Commission for an exemption from any of 
the provisions of the Act for other arrangements or facilities (such as the clearing arrangement) 
that the Commission would deem appropriate. 15 

As currently designed, the transactions that will be negotiated via the Agora-X ECN venue meet 
all of the requirements of Part 35. However, in order to provide for clearing services with 
respect to Agora-X Ag Swaps, Agora-X must obtain an exemption from the Commission as 
provided for in Part 35.2 and according to the procedures set forth in Section 4(c) of the Act, 
which we discussed above.26 

. 

" 
" 

17 C.F.R. pt. 35.2(a)-(d) (2008). 

7 U .S.C. § la(34 )(C) noted above for a special rule to thC definition of''trading facility." 
16 Part 35 was promulgated by the CTTC pursuant to its authority under Section 4(c); as discussed above, 
Section 4(c) provides the specific procedures for applying for such exemptions. 
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V. Margin Treatment after the Agora•X Ag Swaps Have Been Cleared 

The DCOs calculate performance bond/margin requirements for DCO's clearing firms using 
their proprietary software. This software will continue to be used for the purpose of determining 
customer level margin for Agora-X Ag Swaps. 

The DCO will continue to utilize its normal and customary margin procedures, as described 
above, with respect to the Agora-X Ag Swaps negotiated on the Agora-X ECN venue. Based on 
both the expected correlation between the Agora-X Ag Swaps and the reference commodities 
and the futures contracts on these reference commodities, the DCO may apply inter-market 
spread credits for accounts with identical ownership that hold such spread positions. 

Participants on the Agora-X ECN venue may be able to rely on the existing Section 4d relief 
granted by the Commission with respect to applicable products cleared on the applicable DC0. 27 

For those products that are not yet subject to such Section 4d relief, Agora-X intends to submit a 
Section 4d petition together with the applicable DCO. If the Commission grants relief under 
Section 4d of the Act, customer funds with respect to Agora-X Ag Swaps additional products 
will be eligible for commingling with other Customer Funds in segregated accounts thus 
affording greater efficiencies in risk management of customers' futures and OTC positions. 

VJ. Terms and Conditions 

Agora-X seeks an exemption under Section 4(c) of the Act and Commission Regulation 35.2 that 
would permit the DCO to clear standardized Agora-X Ag Swaps. 

The relief requested herein would be subject to the following terms, conditions and 
representations: 

" 
ll 

1. This relief will apply to, and is limited to, cleared-only Agora-X Ag Swaps (as 
defined above). 

2. Agora•X Ag Swaps will be exempt from the requirements of Commission 
Regulation 35.2(b) and (c), but will remain subject to all other requirements of 
Part 35 of the Commission's Regulations. 

3. Agora-X will adopt appropriate position accountability levels for each of its 
Agora-X Ag Swaps for single months and for all-months-combined.28 

See, e.g., October 2008 CFTC Order allowing CBOT to clear ethanol on the CME DCO. 

All of these swap and swaption products would be cash-settled prior to the spot month. 

:,;~001'\\\ H1,,1 l':i1k l{d l'dl.11 :'31 ,\ P11~,,llc 1'!,,6-IJ~2 
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4. Each Agora-X Ag Swaps will be marked-to-market on a daily basis, and final 
settlement prices will be established, as described in this submission. 

5. For Agora-X Ag Swaps, if requested by the Commission, Agora-X \Vil! make 
available aggregated trade data. The DCO will be obligated to report and disclose 
cleared settlement data to the extent required.by the relevant Section 4d 
Commission order. 

6. Such relief shall not provide an exemption from any provision of the Act or 
Commission regulations not specified herein. 

We would be happy to discuss this Petition with Commission staff. Please feel free to contact: 
Brent M. Weisenborn, President and CEO of Agora-X at (816) 412-3000 brentw@agora-x.com; 
or Paul J. Pantano, Jr., at (202) 756-8026 ppantano(a);nwe.com or Peter Y. Malyshev at (202) 
756-8067 pmalyshev@mwe.com (as regulatory counsel for Agora-X) if you have any questions 
about this Petition. 

Thank you for your consideration. 

cc: Acting Chairman Walter Lukken 
Commissioner Bart Chilton 
Commissioner Michael Dunn 
Commissioner Jill E. Sommers 
Ananda K. Radhakrishnan 
Richard A. Shilts 

Paul J. Pantano, Jr. 
Peter Y. Malyshev 
McDermott Will & Emery LLP 
600 13~ Street, NW 
Washington DC, 20005 

Respectfully submitted, 

Agora-X 

Brent M. Weisenborn 
President/CEO 
Agora-X, LLC 
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Richard A. Malm 
Dickinson, Mackaman, Tyler & Hagen, P.C. 
699 Walnut Street, Suite 1600 
Des Moines, Iowa 50309 
Tel. (515) 246-4516 
Fax (515) 246-4550 
rmalm@dickinsonlaw.com 
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Exhibit A 

Agora•X Ag Swaps Expected to Be Made Available for Negotiation 

Sugar No. 11; 

Sugar No. 16; 

Cotton No. 2; 

Chicago Wheat; 

Kansas City Wheat; 

Corn; 

Soy Beans; 

Soy Meal; 

Bean Oil; 

Bean Crush Spread; 

Cocoa; 

Coffee "C"; 

Coffee "Robusta"; 

Orange Juice "FCOJ-A"; 

Dry Whey; 

Class 4 Milk; 

Butter; 

Canela; 

Class 3 Milk; 

Pork Bellies; 

Lean Hogs; 

Feeder Cattle; 

Live Cattle. 

!l:-00 N\\'Rt\Cl l'Jrk Hd 1'111,11 :'31-J\ 1'J1kvilh: M,,()41<'. 
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Exhibit B 

Agora-X Ag Swaps Contract Specification (No Clearing) 

REPRESENTATIVE SAMPLE FORM 

Product Number: t.\x.00000 

1) General Description: 

Product Specification 
European Put Swaption 

(No Clearing) 

This Product is a European Style Put Swaption that is based on the official settlement price of the 
Applicable Futures Contract for the specified Futures Contract Month. It is established by 
bilateral negotiation between two (2) Users by means of the request for quotation process on the 
Platform. It is exercised at the option of the Commodity Swaption Buyer into a financially
settled Underlying Swap Transaction on the Swaption Exercise Date. Capitalized tenns used in 
this Product Specification shall be as defined in this Product Specific~tion, the Agora-X Platform 
Rules, the Agora-X User Agreement, or the Applicable Master Agreement and the 2005 ISDA

1 

Commodities Definitions, as applicable, and in such order of priority. 

2) Defined Tertns and Transaction Parameters: 

The following Terms shall apply or shall be established on the Platform for this Product with 
respect to each Put Swaption transaction ("Transaction"). 

a) The following terms and definitions shall apply to each Transaction: 

P.-oduct Name: ~or~J;uryP..ea~ Put Swap_~i_on 

Product Symbol: !=Pl) 
Applicable Futures Cootract: ~~J_'2- c!,)rcD.f~tu-~_cootr.aci 

Swaption Style: Eu~p_ean 

Units: jiu_~'iieli 

Units Per Put Swaption: ~OOOJ!usheJ~ 

Minimum Price Fluctuation One hundrecltb'of one cent ($0.000tj 
L-•• ~ ---· --

Eligibility for Clearing: Nol 

ISDA is a registered trademark of the lnlemational Swaps and Derivatives Association, Inc., which does not 
offer, endorse or sponsor this Product. 
1 CBOT is a registered trademark. of the Chicago Mercantile Exchange which does not offer, endorse or sponsor 

this Product. 
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b) The following parameters ("Specified Terms") shall be specified by means 
Platfonn for each Transaction: 

Transaction Date: l~!•J 
Futures Contact Month: isp~i~ed: mo~~b of ~e _Appli~ble Fu~res Contract_ 

~e!~t£9, from ll!JIO~g months enabled ·on the Pla(form I 

Specified Number of Swaptioos: iNumber: ofSwap_tions p_!!n:hased.J 

Commodity Swaption Seller: [User identification] 

Commodity Swaption Buyer: {User identificatioD.j 

Premium Per Unit: t ' • tl ~ ?.!'1.Q.l!!!t 

Strike l'rice: : Ja!Doun_t se1~~J~-~-!l!J;l_o~g s_f.r_i_k_~.P!'!~!l.!l~!~_od 
i ~k~_atfQ~J 

I 

c) Swaption Defmitions and Transaction Terms. The following definitions and 
transaction terms shall apply to each Put Swaption Transaction: 

i) "Applicable Futura Contract' shall be the applicable futures contract for the 
Futures Contract Month as specified for the Transaction. 

ii) "Exercise" shall mean the exercise of the Put Swaption, at the option of the 
Commodity Swaption Buyer, -into a financially-settled Underlying Swap 
Transaction on the Swaption Exercise Date. 

iii) "Expiration Date" shall be the standard option expiration date corresponding to the 
Futures Contract Month for the Applicable Futures Contract. 

iv) "Commodity Swaption Buyer" shall be specified for the Transaction and shall be 
the "Fixed Price Payer'' after the Put Swaption is exercised. 

v) "Commodity Swaption Seller" shall be specified for the Transaction and shall be 
the "Floating Price Payer" after the Put Swaption is exercised. 

vi) "Futures Contract Month" shall be the month and )'ear of the Applicable Futures 
Contract and shall be specified for the Transaction from the standard months from 
time to time enabled on the Platform for this Product. 

vii) "Notional Quantity" shall be the Specified Number of Put Swaptions multiplied by 
the Units per Put Swaption for the Transaction. 

viii) "Platform" shall be the ECN, i.e., the electronic communications network. 

s-::.oo N\\' R1, ..:1 P:irl,; l{U l'i!I.,, :::31 •. ,\ t\11!,;, ilk i\1p f1J 1-:.::: 
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ix) "Premium Per Unit' shall be specified for the Transaction and shall be ex 
in United States dollars per Unit and stated in full increments of the Minimum 
Price Fluctuation. 

x) "Specified Number of Swaptions" shall be specified for the Transaction and shall 
be the number of Put Swaptions issued in the Transaction. 

xi) "Strike Price" shall be specified for the Transaction from the strike prices from 
time to time enabled on the Platform for this Product expressed in United States 
dollars per Unit. 

xii) "Total Premium" shall be the Premium per Unit multiplied by the Notional 
Quantity per Transaction rounded up to the next whole [dollar or cent]. 

xiii) "Transaction Date" shall be the date upon which the Transaction is established by 
Acceptance of a Responsive Offer between the Commodity Swaption Buyer and 
the Commodity Swaption Seller on the Platform and in accordance with the terms 
and conditions of the Applicable Master Agreement between the Commodity 
Swaption Buyer and Commodity Swaption Seller. 

xiv) "Units" shall be specified in the Specified Terms for the Transaction. 

xv) "Units per Put Swaption" shall be as specified in the Specified Terms for the 
Transaction. 

d) Payment, Exercise and Settlement Term!. The following payment, exercise, and 
settlement terms shall apply to each Transaction: 

i) The Commodity Swaption Buyer shall pay the Total Premium to the Commodity 
Swaption Seller within two (2) Business Days of the Swap Termination Date, if 
applicable, according to the terms of the Applicable Master Agreement. 

ii) If the Strike Price is equal to, or greater than, the Floating Price on the Expiration 
Date, then the Put Swaption shall expire without exercise. 

iii) If the Floating Price is lower than the Strike Price on the Expiration Date, then the 
Swaption, at the option of the Commodity Swaption Buyer, may be Exercised into 
the Underlying Swap Transaction. 

iv) If the Swaption is exercisable, then Exercise shall be deemed to have occurred 
unless Commodity Swaption Buyer notifies Commodity Swaption Seller that it 
declines to exercise on or before f!] o'clock PM on the Expiration Date. 

S'OO N\\' Rn ~·1 l',lrl.. Rl1 1'111.o 2} I•,\ l'.ub d!c Mu 6-115? 
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e) Underlying Swap Terms. The following definitions and transaction terms shall 
each underlying swap transaction. The "Underlying Swap Transaction" shall 
financially-settled transaction executed on the following terms: 

i) The "Cash Settlement Amount' shall be the difference between the Fixed Price and 
the Floating Price multiplied by the Notional Quantity. If the Fixed Price is greater 
than the ,floating Price then the Floating Price Payer shall pay the Cash Settlement 
Amount to the Fixed Price Payer. If the Floating Price is greater than the Fixed 
Price then the Fixed Price Payer shall pay the Cash Settlement Amount to the 
Floating Price Payer. If the Fixed Price and the Floating Price are equal, then no 
payment shall be made. 

ii) "Early Swap Terminati.on Date" shall be a Business Day that is not earlier than two 
(2) Business Days after the Expiration Date that is designated by either party by 
written notice to the other for termination and settlement of the Underlying Swap 
Transaction. 

iii) "Fixed Price" shall be the Strike Price. 

iv) "Floating Price" shall be the official settlement price per Unit of the Applicable 
Futures Contract for the Futures Contract Month as specified for the Transaction. 

-v) "Swap Termination Date" shall mean [!] Business Days after the Expiration Date 
or the Early Swap Termination Date, whichever first occurs. 

~51JO;-.;\\'R1\c11',ukRd Pitl,1:!JI-,\ l'arkl1!k ;,,1,,(,-115::' 
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Exhibit C 

Agora-X Ag Swaps Contract Specification {Cleared) 

Product Number: IQ{0O000_j 

3) General Description: 

Product Specification 
European Put Swaption 

(Cleared) 

This Product is a European Style Put Swaption that is based on the official settlement price of the 
Applicable Futures Contract for the specified Futures Contract Month. It is established by 
bilateral negotiation between two (2) Users by means of the request for quotation process on the 
Platform. It is exercised at the option of the Commodity Swaption Buyer into a financially
settled Underlying Swap Transaction on the Swaption Exercise Date. Capitalized terms used in 
this Product Specification shall be as defined in this Product Specification, the Agora-X Platform 
Rules, the Agora-X User Agreement, or the Applicable Master Agreement and the 2005 ISDA1 

Commodities Definitions, as applicable, and in such order of priority. 

4) Defmed Terms and Transaction Parameters: 

The following Terms shall apply or shall be established on the Platform for this Product with 
respect to each Put Swaption transaction ("Transaction"). 

a) The following terms and definitions shall apply to each Transaction. 

Product Name: ~0J'1!.!:.un>i>._e.a11.~1c1t. swl~pt_i~d 

Product Symbol: rn 
Applicable Futures Contract: ,f;B<;>T2~Cprn f'!I.Wres_~ont_~C! 

Swaption Style: ~uro~~ 

Units: Bushe~ 

Units Per Put Swaption: ~,oo_o btishelS 

Minimum Price Fluctuation 6ne.hun_dredth of.9.ne cent (~9ii.D01j 

Eligibility for Clearing: ~ 

1 JSDA is a registered trademark of the International Swaps and Derivatives Association, Inc., which does not offer, 
endorse or sponsor this Product. 
z CBOT is a registered trademark of the Chicago Mercantile Exchange which does not offer, endorse or sponsor this 
Product 
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b) The following parameters ("Specified Terms") shall be specified by means 
Platform for each Transaction. 

Transaction Date: 

Futures Contact Month: 

Specified Number ofSwaptions: 

Commodity Swaption Seller: 

Commodity Swaption Buyer: 

Premium Per Unit: 

Strike Price: 

!specified month o(the Applicable Futu~ C~ntrac~._ 
selected from among months enabled on the Platform J 

!Number ofSwaptjons ·.p)ltthasedJ 

nr~er identificatioJ!l 

fUser identification j 

tmou_nt ~e!ec_!~J'r:o_m J~_i:no~g stri_k~_prj~es, ~!l~bl!d,_ on ,!he 
_l_a!fo~) 

c) Swaption Defmitions and Transaction Terms. The following definitions and 
transaction terms shall apply to each Put Swaption Transaction: 

i) Each Put Swaption Transaction shall be submitted to the Clearing Organization for 
Clearing. 1b.is Product is not eligible for Routing. 

ii) "Applicable Futures Contract' shall beifhe applicable futures contract for the 
Futures Contract Month as specified for the Transaction. 

iii) "Exercise" shall mean the exercise of the Put Swaption, at the option of the 
Commodity Swaption Buyer, into a financially•settled Underlying Swap 
Transaction on the Swaption Exercise Date. 

iv) "Expiration Date" shall be the standard option expiration date corresponding to the 
Futures Contract Month for the Applicable futures Contract. • 

v) "Clearing'' shall mean substitution of Put Swaption Transaction for cleared 
contracts or futures contracts, as applicable, on the DCO. 

vi) "Clearing Organization" 
organization. 

- • shall be {!], a registered derivatives clearing 

vii) "Commodity Swaption Buyer'' shall be specified for the Transaction and shall be 
the "Fixed Price Payer" after the Put Swaption is exercised. 

viii) "Commodity Swaption Seller" shall be specified for the Transaction and shall be 
the "Floating Price Payer'' after the Put Swaption is exercised. 

S~l){)N\\'Rl\c1l'.11kl<d 1'11:-112~1-,\ l'.:i1k\1lk 1\1064152 
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ix) "Futures Contract Month" shall be the month and year of the Applicable 
Contract and shall be specified for the Transaction from the standard mont 
time to time enabled on the Platform for this Product. 

x) "Notional Quantity" shall be the Specified Number of Put Swaptions multiplied by 
the Units per Put Swaption for the Transaction. 

xi) "Platform" shall be the ECN, i.e., the electronic communications network. 

xii) "Premium Per Unit' shall be specified for the Transaction and shall be expressed 
in United States dollars per Unit and stated in full increments of the Minimum 
Price Fluctuation. 

xiii) "Specified Number of Swaptions" shall be specified for the Transaction and shall 
be the number of Put Swaptions issued in the Transaction. 

xiv) "Strike Price" .shall be specified for the Transaction from the strike prices from 
time to time enabled on the Platform for this Product expressed in United States 
dollars per Unit. 

xv) "Total Premium'' shall be the Premium per Unit multiplied by the Notional 
Quantity per Transaction rounded up to the next whole [dollar or cent]. 

xvi) "Transaction Date" shall be the date upon which the Transaction is established by 
Acceptance of a Responsive Offer between the Commodity Swaption ·Buyer and 
the Commodity Swaption Seller on the Platform and in accordance with the terms 
and conditions of the Applicable Master Agreement between the Commodity 
Swaption Buyer and Commodity Swaption Seller. 

xvii) "UniJs" shall be specified in the Specified Terms for the Transaction. 

xviii) "Units per Put Swaption" shall be as specified in the Specified Terms for the 
Transaction. 

d) Payment, Exercise and Settlement Terms. The following payment, exercise, and 
settlement terms shall apply to each Transaction: 

i) If the Transaction is accepted for Clearing, payment of the Cash Settlement Amount 
shall be made in accordance with the rules of the Clearing Organization. If the 
Transaction is not accepted for Clearing, the Commodity Swaption Buyer shall pay 
the Total Premium to the Commodity Swaption Seller within two (2) Business Days 
of the Transaction Date according to the terms of the A,pplicable Master Agreement. 

ii) If the Strike Price is equal to, or greater than, the Floating Price on the Expiration 
Date, then the Put Swaption shall expire without exercise. 
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iii) If the Floating Price is lower than the Strike Price on the Expiration Date, t 
Swaption, at the option of the Commodity Swaption Buyer, may be Exerci 
the Underlying Swap Transaction. 

iv) If the Swaption is exercisable, then Exercise shall be deemed to have occurred 
unless Commodity Swaption Buyer notifies Commodity Swaption Seller that it 
declines to exercise on or before f!j o'clock PM on the Expiration Date. 

e) Underlying Swap Terms. The following definitions and transaction terms shall apply to 
each underlying swap transaction. The "Underlying Swap Transaction" shall mean a 
financially-settled transaction executed on the following terms: 

i) The "Cash Settlement Amounf' shall be the difference between the Fixed Price and 
the Floating Price multiplied by the Notional Quantity. If the Fixed Price is greater 
than the Floating Price then the Floating Price Payer shall pay the Cash Settlement 
Amount to the Fixed Price Payer. If the Floating Price is greater than the Fixed 
Price then the Fixed Price Payer shall pay the Cash Settlement Amount to the 
Floating Price Payer. If the Fixed Price and the Floating Price are equal, then no 
payment shall be ':flade. 

ii) "Early Swap Termination Date" shall be a Business Day that is not earlier than two 
(2) Business Days after the Expiration Date that is designated by either party by 
written notice to the other for termination and settlement of the Underlying Swap 
Transaction. 

iii) "Fixed Price" shall be the Strike Price. 

iv) "Floating Price" shall be the official settlement price per Unit of the Applicable 
Futures Contract for the Futures Contract Month as specified for the Transaction. 

v) "Swap Terminati,on Date" shall mean [!j Business Days after the Expiration Date 
or the Early Swap T errnination Date, whichever first occurs. 



October 29, 2008 

David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21,tStreet, KW 
Washington, DC 20581 

Dear Mr. Stawick, 

Please see attached Agora-X's filing under Part 13 ofCFTC Regulations and Section 4(c) to amend Part 
35. Mr Richard Shilts and Mr. Ananda K. Rahdakrishnan have been advised of this filing previously. 
We respectfully request that you post this filing on your website at your earliest convenience. 

Respectfully submitted, 

Brent Weisenborn 
President/CEO 
Agora-X, LLC 
816-412-3000 
brentw@agora-x.com 

AGORA-X, LLC 
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October 29, 2008 

David A Stawick 
Secretary of the Commission 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21" Street, N.W. 
Washington, D.C. 20581 

Re: Petition for an Amendment to Commission Regulation 35 to Permit the 
Clearing of OTC Agricultural Swap Transactions and Provide for 
Reporting of Certain Cleared Swap Agreements to the Commission 

Dear Mr. Stawick: 

Agora-X, LLC ("Agora-X') submits this petition ("Petition") in accordance with Commodity 
Futures Trading Commission ("Commission") Regulation 13 1 and respectfully requests that the 
Commission exercise its authority under Section 4(c) of the Commodity Exchange Act ("Act'')2 
and amend Commission Regulation 35 ("Part 35")3 to: 

(a) Allow "swap agreements" (as defined in Part 35) to be cleared by 
derivative clearing organizations ("DCO"); and 

(b) Implement a pilot program to require that certain cleared swap agreements 
under Part 35 be reported to the Commission. 

The precise amendments that are requested by this Petition are attached as Exhibit A hereto. 

As we demonstrate below: (i) the proposed amendments are consistent with the requirements 
and conditions of Section 4(c) of the Act; and (ii) clearing of swap agreements under Part 35 and 
the new reporting requirements for certain cleared swaps will have a positive effect on the ability 
of the Commission, DC Os, and applicable designated contract markets ("DCM') to discharge 
their regulatory or self-regulatory duties under the Act. 

17 C.F.R. pt. 13.2 (2008). (Petition for issuance, amendment, or repeal of a rule. Any person may file a 
petition with the Secretariat of the Commission for the issuance, amendment or repeal of a rule of general 
application.. The petition shall be directed to Secretariat, ... and shall set forth the text of any proposed rule or 
amendment or shall specify the rule the repeal ofwhich is sought. The petition shall further state the nature of the 
petitioner's interest and may state arguments in support of the issuance, amendment or repeal of the rule.) 

2 7 U.S.C. § I et seq, as amended. 
3 17 C.F.R. pt. 35 (2008). AGORA·X, LLC 
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Because of the current volatile conditions in the U.S. financial markets and the desirability of 
providing over-the-counter ("OTC') derivative market participants with access to enhanced 
credit management facilities, we respectfully request that the Commission review and approve 
this Petition on an expedited basis. 4 

I. The Commission's Legal Authority/ Exemption under Part 35 

A. Swap Exemption 

The Commission adopted the Part 35 swap exemption ("Swap Exemption") 14 years ago.
5 

In 
the intervening period, Congress has enacted major amendments to the Act and there has been a 
significant increase in the use of swap agreements by commercial and other participants in the 
U.S. agricultural industry. The Commodity Futures Modernization Act of2000 ("CFMA") 
superseded the Swap Exemption with respect to swap transactions involving exempt and 
excluded commodities and expressly permitted such transactions to be cleared by a DCO.

6 

However, counterparties who enter into swaps on agricultural commodities must continue 
relying on the Part 35 Swap Exemption. The Swap Exemption affords relief from the exchange 
trading requirement of the Act if: 

(a) the swap agreement is entered into solely between eligible swap 
participants at the time such persons enter into the swap agreement; 

(b) the swap agreement is not part of a fungible class of agreements that are 
standardized as to their material economic terms; 

(c) the creditworthiness of any party having an actual or potential obligation 
under the swap agreement would be a material consideration in entering 
into or determining the terms of the swap agreement, including pricing, 
cost, or credit enhancement terms of the swap agreement; and 

(d) the swap agreement is not entered into and traded on or through a 
multilateral transaction execution facility. 7 

Part 35.2 also provides that subsections (b) and (d) above do not preclude arrangements or 
facilities between the parties that provide for netting of payments or payment obligations. 

4 See also 17 C F.R. pt 13.5(b)(2) and pt l3.6(a). 

5 Exemption for Certain Swap Agreements, 58 Fed. Reg. 5587 (January 22, 1993). 

6 Pub. L No. 106-554, § \(a)(S) (The CFMA provided legal certainty for certain off-exchange "excluded swap 
transactions" (Section 2(g)), and for certain "transactions in exempt commodities" (Section 2(h)). Sections 2(g) and 
2(h) do not cover transactions involving agricultural commodities. 

17 CF R. pt. 35.2(a)-(d) (2008). 
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II. Proposed Amendments to Part 35 

A Summary of Proposed Revisions 

The proposed revisions to Part 35 are intended to: 

(a) permit the clearing by DCOs of swaps entered into between eligible swap 
participants under Part 35; 

(b) replace the undefined term "multilateral transaction execution facility" 
("MTEF') with the term "trading facility" as defined in Section l(a)(34) 
of the Act; and 

(c) include a requirement to electronically report certain cleared swap 
agreements entered under Part 35 to the Commission. 

Below we explain in more detail the rationale for each of the suggested revisions and provide in 
a redlined version of the proposed revisions to Part 35 attached hereto as Exhibit A. 

B. Limited Conforming Amendments to Part 35 

Agora•X requests that the Commission make a limited number of amendffients to the Swap 
Exemption to permit clearing and to conform defined terms in the amendment to certain terms in 
the CFMA. 

First, we request that the requirement that the swap agreements must not be a "part of a fungible 
class of agreements that are standardized as to their material economic terms" be changed to 
require only that swap agreements must be subject to individual negotiation between eligible 
swap participants. This revision will make it possible to clear swap agreements on a DCO. It 
also will make it easier to negotiate swap agreements via electronic communication networks 
("ECNs") and bulletin boards which should increase liquidity in the market and make prices 
more transparent to users of the system. 

Second, we request that the requirement that the "creditworthiness of any party ... be a material 
consideration" be amended to state that the creditworthiness of the counterparty must be a 
material consideration at the time when the swap agreement is made. 

Third, we request that the term "multilateral transaction execution facility" be replaced with the 
term "trading facility" as defined in the Act. 

C. Promotion of Clearing of Swaps 

The "creditworthiness" requirement creates uncertainty about the permissibility of clearing of 
swap agreements under Part 35 because when a contract is cleared, it is novated to a third party. 
At that point, the creditworthiness of original counterparties to a swap agreement is substituted 
with the creditworthiness ofa clearing house, such as a DCO. By amending Part 35, to require 
that creditworthiness be a material consideration only when eligible swap participants enter into 

8500NWR11c11';i1kRci 1'1llnr~)l-i\ l'a1kvlllc Mo6'-11~2 
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a•swap agreement, this requirement is retained, but the amendment also allows the subsequent 
clearing of swap agreements. 

Clearing of swap agreements will reduce counterparty credit risk and, by reducing bilateral 
collateral requirements, should promote increased liquidity in the market. In addition, clearing 
of swap agreements will enhance the financial stability of the market because once cleared, the 
credit of individual counterparties will be substituted by the credit of a DCO. Furthermore, it is 
likely that systemic risks will be reduced because the failure of any one swap trader will have a 
lesser effect on the market if transactions with that swap trader were novated to a DCO. Clearing 
of OTC agricultural swaps, in particular, is also likely to increase the credit available to 
agricultural aggregators, agricultural cooperatives, and other agricultural market participants. 

D. Replacement of MTEF with the Tenn Trading Facility 

The term "multilateral transaction execution facility" is not defined in either the Act or any of the 
Commission rules and regulations. The absence of a definition creates uncertainty in the market 
because the line between an undefined MTEF and an ECI'< used for bilateral negotiations is 
unclear. In addition, the Swap Exemption does not expressly provide that the clearing of a swap 
agreement negotiated via an ECN does not convert the ECN into an MTEF, which then would 
render the transaction ineligible for the safe harbor of the Swap Exemption. The uncertainty 
surrounding scope of the undefined term MTEF is compounded by the fact that the Act has been 
amended several times since 1993 and now includes a revised definition of "trading facility". 8 

Significantly, the definition of"trading facility" provides that submitting for clearing to a DCO a 
transaction that has been executed on or through an entity that does not otherwise qualify as a 
"trading facility" does not cause the entity to become a "trading facility."9 Accordingly, to 

s 7 t.: ,S.C. 1 a (34) (defining "trading facility"' as "a person or group of persons that constitutes, maintains, or 
provides a physical or electronic facility or system in which multiple participants have the ability to execute or trade 
agreements, contracts, or transactions - (i) by accepting bids or offers made by other participants that are open to 
multiple participants in the facility or system; or (ii) through the interaction of multiple bids or multiple offers within 
a system with a predetennined non-discretionary automated matching and execution algorithm (B) Exclusions.- The 
term "trading facility'" does not include-- (i) a person or group of persons solely because the person or group of 
persons constitutes, maintains, or provides an electronic facility or system that enables participants to negotiate the 
terms of and enter into bilateral transactions as a result of communications exchanged by the parties and not from 
interaction of multiple bids and multiple offers within a predetermined, nondiscretionary automated trade matching 
and execution algorithm; ... or (iii) facilities on which bids and offers, and acceptances of bids and offers effected on 
the facility, are not binding. Any person, group of persons, dealer, broker, or facility described in clause (i) or (ii) is 
excluded from the meaning of the term "trading facility'" for the purposes of this chapter without any prior specific 
approval, certification, or other action by the Commission"), 

9 7 U.S.C. § la (34) (C) (stating "[a] person or group of persons that would not otherwise constitute a trading 
facility shall not be considered to be a trading facility solely as a result of the submission to a derivatives clearing 
organiz.ation of transactions executed on or through the person or group of persons)" . 

.S500 NW R1~c1 1',11k Rd Pill.11 ::'l I \ 1',11b ilk \fr, 641 ~2 
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promote legal certainty in the negotiation and execution of agricultural swafs and to promote the 
clearing of agricultural swaps, this provision of Part 35 should be revised. 1 

E. Pilot Program for Electronic Reporting of Certain Cleared OTC 
Agricultural Swaps 

Several legislative efforts during the summer and fall of 2008 indicate a growing consensus that 
the access to more information about cleared OTC swap transactions would enhance the 
Commission's ability to effectively carry out its statutory mandate of market regulation and 
supervision. 11 Because in practice Part 35 Swap Exemption applies to only a limited class of 
swap agreements - i.e., entered with respect to agricultural commodities - rather than swaps on 
all other commodities entered under Section 2(g) (which carves out swaps on agricultural 
commodities from its exclusion), the Commission has an opportunity through this request to 
amend Part 35 to institute a pilot program to implement reporting rules immediately without 
waiting for legislative amendments to the Act. Instituting a pilot reporting program will allow 
the Commission to evaluate the benefits of reporting in the context of a single class of 
commodities on an expedited basis. Furthermore, the information derived from the pilot 
program will assist the Commission in developing legislative proposals, if appropriate, to 
implement a statutory reporting requirement for cleared OTC agricultural swaps.

12 

Agora-X's proposed revision to Part 35 includes a specific provision under which a swap 
agreement that is entered into or negotiated via an EC}..'" or similar facility, that is cleared, and 
that meets certain minimum quantitative parameters (i.e, is not de minimis) must be reported to 
the Commission. It will not be burdensome for any ECN or DCO to comply with this pilot 
requirement because they already collect and maintain electronic records of transactions 
negotiated on or cleared through them. 

The Commission's ability to collect data concerning cleared agricultural swap transactions on a 
pilot basis will significantly expand the information available to the Commission as a regulator 
of commodities markets. The increased legal certainty and reduced credit risk that adoption of 
Agora-X's proposed amendments to Part 35 Swap Exemption would provide for agricultural 

10 Given that the definition of "trading facility" excludes facilities that serve as ECNs, bulletin boards or computer 
messaging systems, greater legal certainty concerning the parameters ofpennissible electronic systems for 
negotiating swaps will promote efficient execution of swap agreements that until now routinely have been executed 
over the telephone or via an AOL, Yahoo, Google or any other online chat-box or messaging system. 

11 See Commodity Markets Transparency Act of 2008, H.R. 6604, 110th Cong.§ 14 (2008) (requiring routine 
monthly reporting to CFTC of OTC transactions exempt commodities, excluded commodities, excluded swap 
transactions or transactions entered into under an exemption issued by the CFTC rule, regulation, or order that are 
fungible with agreements, contracts, or transactions traded on or subject to the rules of any board of trade or 
electronic trading facility, with respect lo a significant price discovery contract). 

12 See also, Staff Report on Commodity Swap Dealers & Index Traders with Commission Recommendations, 
September 2008, where the Commission recommended enhanced reporting with respect to OTC commodity swaps. 
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swap transactions should increase liquidity in the market and the transparency to the 
Commission of the extent of, and exposures created by, such transactions. 

Ill, Requirements of Section 4(c) of the Act 

Because the Commission adopted Part 35 under its authority granted by Section 4(c) of the Act, 
the Commission must apply the same criteria in deciding whether to adopt Agora-X's proposed 
amendments to the Swap Exemption. 

A. Requirements for an Exemption under Section 4(c) of the Act 

Section 4(c)(I) of the Act provides that, "[i]n order to promote responsible economic or financial 
innovation and fair competition" the Commission may exempt contracts, and persons who 
provide services with respect to such contracts, from any applicable requirement that such 
contracts must be executed on a DCM or a registered derivatives transaction execution facility or 
from any other provision of the Act (with certain specified exceptions). Furthermore, to grant an 
exemption from the exchange trading requirement, the Commission must determine that: 

(a) the amendment will be consistent with the public interest and the purposes 
of the Act; 

(b) the contracts will be entered into solely between "appropriate persons;" 
and 

(c) the amendment will not have a material adverse effect on the ability of the 
Commission or the relevant market to discharge its regulatory or self
regulatory duties under the Act. 

Below we discuss how Agora-X's proposed revisions to Part 35 satisfy each of the requirements 
for an exemption under Section 4(c). 

B. Public Interest and Purposes of the Act 

The President's Working Group on Financial Markets ("PWG'') 13 expressly supported the 
clearing of OTC transactions. The CFMA, based in part on PWG's recommendations, enacted 
amendments to the Act to facilitate the clearing of OTC transactions by DCOs. More recently, 
many U.S. financial regulators, including the Commission have stated on several occasions that 
clearing of OTC derivatives contracts reduces counterparty risk, increases available credit to 

13 See Over-the-Counter Derivatives Markets and the Act: Report of the Presidents Working Group on Financial 
Markets (November 1999) (noting "[c]learing of OTC derivatives has the potential to reduce counterparty risks 
associated with such transactions through risk management techniques that may include mutualizing risks, 
facilitating offset and netting"). 

S~OO NW R1vc1 1',11k Rd P1ll,11 231-A l\11kv1llc. Mo 64152 
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market participants, reduces systemic risks, contributes to greater liquidity of OTC trades and 
improves transparency of the OTC markets. 14 

Clearing of OTC swap agreements involves the substitution of the creditworthiness of two 
counterparties to a transaction with the creditworthiness of the clearing organization. The DCO 
manages counterparty risk through its system of risk mutualization and by requiring adequate 
margin. 15 Although cleared-only contracts that are typically used to clear OTC swap agreements 
are not futures contracts, the substitution process will afford the DCO clearing members which 
carry the "cleared-only" contracts the same efficiencies and benefits that centralized clearing 
affords clearing members that carry DCM-listed futures contracts. Accordingly, the DCO will 
be able to manage the risks associated with the cleared-only positions through the same practices 
used by the DCO and its clearing members to manage the risks associated with futures contracts 
executed on a DCM in either the same or similar underlying commodities. 

Amending Part 35 to permit the clearing of swap agreements by a DCO will promote one of the 
key public interests identified in Section 3(a) of the Act "by providing a means for managing and 
assuming price risks, [and] discovering prices." The requested amendment of Part 35 is 
consistent with the purposes of the Act identified in Section 3(b), which include: promotion of 
responsible innovation and fair competition; serving the public interest through a system of 
effective self-regulation and implementation of internal surveillance systems; deterring and 
preventing price manipulation; ensuring the financial integrity of transactions and the avoidance 
of systemic risk; and protecting market participants from fraud and misuses of customer assets. 

14 Press Release, U.S. Commodity Futures Trading Commission,-Commission Announces Agricultural Market 
Initiatives, (June 3, 2008) (stating "[t]he Commission has tasked CFTC staff to develop a proposal for allowing the 
clearing of agricultural swaps. This initiative will provide farmers and grain merchandisers with another choice for 
managing price and basis risk with the benefit of centralized clearing and the regulatory transparency that 
accompanies clearing"), available at http://www.cftc.gov/newsroom/generalpressreleases/2008/pr5504-08.htm I See 
also Commission Staff Report on Commodity Swap Dealers and Index Traders with Commission Recommendations 
at page 7 (September 2008) (stating [t]he Commission believes that market integrity, transparency, and availability 
of information related to OTC derivatives are improved when these transactions are subject to centralized clearing. 
Accordingly, the Commission will continue to promote policies that enhance and facilitate clearing of OTC 
derivatives whenever possible"), available at http://www.cftc.gov/stellent/groups/pub1ic/@newsro0m/documents/ 
file/cftcstaffreportonswapdealers09.pdf. See also, Remarks By Treasury Assistant Secretary Lewis A. Sachs on 
September 26, 2000 (LS-914), referring to the CFMA 2000 and the benefits of centralized clearing of OTC 
derivatives: "Among other things, this legislation [CFMA 2000] would allow ... centralized clearing of derivatives, 
thereby helping to: reduce counterparty credit risk; promote innovation; make our markets more competitive, 
transparent, and efficient; and reduce the costs of hedging risk and reducing exposure to other markets," available at 
http://www. ustreas. gov /press/re leases/I s9 J 4 .htm. 

15 Jn a system which does not allow clearing, counterparty credit risk is managed on a bilateral basis and in practice 
this may result in counterparties trading without adequate collateral. As the September and October 2008 events in 
the U.S. financial markets have demonstrated, this can increase systemic risks. Making clearing available leads to 
3rd party margining (i.e., by the DCO) and, in tum, can reduce this risk. 
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Cleared OTC products have not contributed to current unfavorable economic conditions, while 
some uncleared OTC products, such as credit default swaps, appear to have contributed to the 
problem. Users of Cleared OTC products will be subject to the discipline of margin; while 
counterparties to uncleared OTC products must make their own unique credit support 
arrangements. Prohibiting the clearing of agricultural swaps has no apparent regulatory benefit. 
Indeed, on the contrary, it may actually increase systemic credit risk to the market as a whole. 

Implementation of the amendment of Part 35 that promotes clearing will serve the public 
interests of: 

• increased stability of the OTC markets; 

• reduced counterparty risk; 

• increased availability of credit to market participants; 

• reduced systemic risks; and 

• greater liquidity in, and improved transparency of, the OTC markets. 

In addition, the purposes of the Act will be served by: 

• increased ability of the Commission to oversee the OTC markets; 

• improved ability of market participants to manage counterparty risks; and 

• the promotion of reasonable economic and financial innovation and fair competition 
in C.S. financial and derivatives markets. 

C. Negotiation of Swaps Between Appropriate Persons 

The second requirement for an amendment under Section 4(c) is that the agreement, contract or 
transaction be entered into solely between "appropriate persons.'' Under Section 4(c) the 
category of"appropriate persons" essentially replicates the category of"eligible swap 
participants" in Part 35. Part 35, however, defines the subcategory of an unregulated business 
entity more narrowly than Section 4(c). 16 Accordingly, Section 4(c)'s "appropriate persons" 
requirement necessarily is met by Agora-X's proposed amendments to Part 35 Swap Exemption. 

16 17 C.F.R. pt. 35 (Part 35 requires that such entity have total assets in excess of $10 million, while section 4(c) 
only set the limit at $5 million). 
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D. Absence of Material Adverse Effect on the Ability of the Commission or Any 
DCM or Derivatives Transaction Execution Facility to discharge its Regulatory or 
Self-Regulatory Duties under the Act 

Because ·of the link between transactions executed via an ECN arid cleared on a DCO, the 
Commission will have additional information available to assist in the performance of its market 
monitoring and supervisory functions. Accordingly, the Commission's ability to discharge its 
regulatory duties under the Act with respect to agreements entered into under the Swap 
Exemption will be significantly improved. 

DCOs will follow the same objective margining, financial and risk management procedures with 
respect to cleared swap agreements as they follows for all other contracts that they clear. As 
regulated entities, the DCOs are subject to applicable Core Principles under the Act and the swap 
agreements cleared by the DCOs will remain subject to the Act's anti-fraud and anti
manipulation provisions. Because the swap agreements will be subject to all of the protections 
applicable to transactions cleared on the DCOs, permitting the clearing of swap agreements will 
enhance the ability of the Commission and the DCOs to discharge their regulatory and self
regulatory responsibilities. 

IV. Conclusion 

Agora-X respectfully submits that the proposed revision to Part 35 will serve the public interest 
and the purposes of the Act by promoting: 

• the clearing of OTC swap agreements; 

• the hannonization of the definitions used in Part 35 with those in the Act; and 

• greater transparency of cleared OTC swap agreements through a pilot requirement 
that certain cleared swap agreements be reported to the Commission. 

Please contact: Agora-X representatives - Brent M. Weisenborn, President and CEO of Agora
X at (816) 412-3000 brentw@agora-x.com; or Paul J. Pantano, Jr., at (202) 756-8026 
ppantano@mwe.com or Peter Y. Malyshev at (202) 756-8067 pmalyshev@mwe.com (as 
regulatory counsel for Agora-X) if you have any questions about this Petition. 

8"00N\VKl\c1l>;11kHd 1'1ll;i1::')I-A Pa1k1ilk Mn6'11~2 
Phone 816 412-3000 r.ix 816-412 3004 



David A. Stawick 
October 29, 2008 
Page 10 

Thank you for your consideration. 

cc: Acting Chairman Walter Luk.ken 
Commissioner Bart Chilton 
Commissioner Michael Dunn 
Commissioner Jill E. Sommers 
Richard A. Shilts 
Ananda K. Radhakrishnan 

Paul J. Pantano, Jr. 
Tel. (202) 756-8026 
ppantano@mwe.com 
Peter Y. Malyshev 
Tel. (202) 756-8067 
pmalyshev@mwe.com 
McDermott Will & Emery LLP 
600 131

h Street, NW 
Washington DC, 20005 

Richard A Malm 

Respectfully submitted, 

~/4£-=-------
Brent M. Weisenborn 
President/CEO 
Agora-X, LLC 
Tel. (816) 412-3000 
brentw@agora-x.com 

Dickinson, Mackaman, Tyler & Hagen, P.C. 
699 Walnut Street, Suite 1600 
Des Moines, Iowa 50309 
Tel. (515) 246-4516 
Fax (515) 246-4550 
rmalm@dickinsonlaw.com 



Exhibit A 

Redline of the Revised Part 35 

§ 35.1 Definitions. 

(a) Scope. The provisions of this part shall apply to any swap agreement which may be subject to the Act, and which 
has been entered into on or after October 23, 1974. 

(b) Definitions. As used in this part: 

(1) Swap agreement means: 

(i) An agreement (including terms and conditions incorporated by reference therein) which is a-rate swap agreement, 
basis swap, forward rate agreement. commodity swap, interest rate option, forward foreign exchange agreement, ~ 
cap agreement. rate-floor agreement,..rate collar agreement, currency swap agreement, cross-currency rate swap 
agreement, currency option, any other similar agreement (including any option to enter into any of the foregoing); 

(ii) Any combination of the foregoing: or 

(iii) A master agreement for any of the foregoing together with all supplements thereto. 

(2) Clearing means the novation...and...cieMing of swap agreements on or through a derivatiY.es clearing organization. 

QJ,,Eligible swap participant means, and shall be limited to the following persons or classes of persons: 

(i) A bank or trust company (acting on its own behalf or on behalf of another eligible swap participant): 

(ii) A savings association or credit union: 

(iii) An insurance company: 

(iv) An investment company subject to regulation under the Investment Company Act of 1940 (15 U S.C. 80a-1 et 
seq. ) or a foreign person performing a similar role or function subject as such to foreign regulation, Provided That 
such investment company or foreign person is not formed solely for the specific purpose of constituting an eligible 
swap participant: 

(V) A commodity pool formed and operated by a person subject to regulation under the Act or a foreign person 
performing a similar role or function subject as such to foreign regulation, provided that such commodity pool or 
foreign person is not formed solely for the specific purpose of constituting an eligible swap participant and has total 
assets exceeding $5.000,000: 

(vi) A corporation, partnership, proprietorship, organization, trust, or other entity not formed solely for the specific 
purpose of constituting an eligible swap participant (A) which has total assets exceeding $10,000,000, or (B) the 
obligations of which under the swap agreement are guaranteed or otherwise supported by a letter of credit or 
keepwell, support, or other agreement by any such entity referenced in this paragraph (b)(~@(vi)(A) of this section or 
by an entity referred to in paragraph (b)(i~ (i), (ii), (iii), (iv), (v), (vi) or (viii) of this section: or (C) which has a net 
worth of $1,000,000 and enters into the swap agreement in connection with the conduct of its business: or which has 
a net worth of $1,000,000 and enters into the swap agreement to manage the risk of an asset or liability owned or 
incurred in the conduct of its business or reasonably likely to be owned or incurred in the conduct of its business: 

(vii) An employee benefit plan subject to the Employee Retirement Income Security Act of 1974 or a foreign person 
performing a similar role or function subject as such to foreign regulation with total assets exceeding $5,000,000, or 
whose investment decisions are made by a bank, trust company, insurance company, investment adviser subject to 
regulation under the Investment Advisers Act of 1940 (15 U.S.C. 80a-1 et seq.), or a commodity trading adviser 
subject to regulation under the Act 

(viii) Any governmental entity (including the United States. any state, or any foreign government) or political 
subdivision thereof, or any multinational or supranational entity or any instrumentality, agency, or department of any 
of the foregoing, 
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(ix) A broker-dealer subject to regulation under the Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) r,a-
foreign person performing a similar role or function subject as such to foreign regulation, acting on its own be _ ~
on behalf of another eligible swap participant: Provided, however, That if such broker-dealer is a natural pers i:ia:Or-ee 
proprietorship, the broker-dealer must also meet the requirements of either paragraph (b)(2J) (vi) or (xi) of !hi 
section; 

(x) A futures commission merchant, floor broker, or floor trader subject to regulation under the Act or a foreign person 
performing a similar role or function subject as such to foreign regulation, acting on its own behalf or on behalf of 
another eligible swap participant: Provided, however, that if such futures commission merchant, floor broker, or floor 
trader is a natural person or proprietorship, the futures commission merchant, floor broker, or floor trader must also 
meet the requirements of paragraph (b)(2~ (vi) or (xi) of this section: or 

(xi) Any natural person with total assets exceeding at least $10,000,000. 

§ 35.2 Exemption. 

~111JJJton._A swap agreement is exempt from all provisions of the Act and any person or class of persons 
offering, entering into, rendering advice, or rendering other services with respect to such agreement, is exempt for 
such activity from all provisions of the Act (except in each case the provisions of sections 2(a)(1)(8), 4b, and 4o of the 
Act and §32.9 of this chapter as adopted under section 4c(b) of the Act, and the provisions of sections 6(c) and 
9(a)(2) of the Act to the extent these provisions prohibit manipulation of the market price of any commodity in 
interstate commerce or for future delivery on or subject to the rules of any contract market), provided the following 
terms and conditions are met: 

(a1) The swap agreement is entered into solely between eligible swap participants at the time such persons enter into 
the swap agreement; 

(b~ The swap agreement is not part of a fungible class of agreemenls that are standardized as lo their material 
economic terms; subject to individu?I negotlation_by the parties· 

(6}---+ReJ) At tl}e ![me wt~n the parties enter into the swap ag_r_~ement the creditworthiness of any party having an 
actual or potential obligation under the swap agreement would be a material consideration in entering into or 
determining the terms of the swap agreement, including pricing, cost, or credit enhancement terms of the swap 
agreement; and 

(~) The swap agreement is not entered into and traded on or through a muailateral transaction execution~ 
facility;, 

P-roWc:JerJ, howeWJr, That paragraphs (9) and {d(b) Netting of Paymen_( Obtigali9ns_1md_Dearing ParagraplJs ~ 
~) of Rule 35.2~ shall not be deemed to preclude arrangements or faci!ities between parties to swap 
agreements, that provide for netting of payment obligations resulting from such swap agreements OJ _clearing of..suc.b 
S¥@J> agreemen1s_nor shall these subsections be deemed to preclude arrangements or facilities among parties to 
swap agreements, that provide for netting of payments resulting from such swap agreements; P-roWrJerJ fur#ler, That 
~ 2J_c_le~n~~ 

(ci_ Reoorting Any sw.@...aw:eement.entered into undeI..1hi~_exemp1lon..lhat 

(1) is cleared on aJ:l.eriYa1Jves clearing orgapization; ~g 

~ i~_e_nter.e.d_.into, on or through the; means of.any electronic C9mIT)unication network or any olher similar...negotiation 
pla!foun that is excluded from the definition of the trading facility_;,_ and 

£:}) has more than de miaimis value 

shall be reported ~-□CO.lo_.lbe...Commissio.n..in ll:le_form and to the extent specjfi.ed by the Commission~ For the 
Pll!Jll);:i,e of this...Parag@Ph (cL!fe minimis value shall _mean [TO BE DFTERMINED BY CFTC_l,_ 

{dl.Aop{Ying to C-9mmis$i0n for Add!tiona_l EM1DP.fions. Any person may apply to the Commission for exemption from 
any of the provisions of the Act (except 2(a)(1)(8)) for other arrangements or facilities. on such terms and conditions 
as the Commission deems appropriate, including but not limited thereto, the applicability of other regulatory regimes. 
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JEFFREY L. ROSENBERG & ASSOCIATES, Lcl,Cc- ,··c "coo-·· .. 
u, ~,:-Ur- 'M .... ).::_L,:,c, r{'.P.1/i.1 

46 MORGAN DRIVE 
~ OLD WESTBURY, NY 11568 

VIA FEDERAL EXPRESS 
Secretariat of the Commission of Issuance, 
Commodities Futures Trading Commission, 
Three Lafayette Centre 
1155 21" Street, NW 
Washington, DC 20581 

December 8, 2008 212 755. 7700 
FAX 212 755.6060 

OLD WESTBURY F"AX: 516 626.0355 

E-MAIL· J.ROSENBERG@JLRLLC COM 

'ALSO ADMITTED IN CALIFORNIA 

Re: SUPPLEMENTAL SUBMISSION WITH RESPECT TO: PETITION BY THE 
PLENUM FUND, LP, PURSUANT TO 7 U.S.C. §§ S(c) AND 7(d), AND 17 
C.F.R. §13.2 TO INVALIDATE OR Al'1END CHICAGO MERCANTILE 
EXCHANGE RULES 578, 600, 606 and 621. 

By letter dated December 8, 2008, this firm supplemented the captioned Petition filed on 
behalf of Plenum Fund, LP. Under cover of this letter, we respectfully request that the commission 
accept, review and consider as a further and final supplement to that Petition, certain affidavits and a 
memorandum of law submitted in an action entitled: The Plenum Fund, LP v, Chicago Mercantile 
Exchange, GLOBEX Control Center, and CME Group, Inc.; 08 Cv 6091, pending in the Cnited 
States District Court for the Northern District of Illinois. 

As may be seen from those papers, in particular the Declaration of Jeffrey L. Rosenberg, 
dated December 18, 2008, the CME rules that are the subject of Plenum's petition do not provide 
adequate procedures and infrastructure to support a mandatory arbitration of member claims against 
the Exchange, including pursuant to CEA, §22(b)(4) (7 U.S.C. § 1, et seq.); and to the extent that 
those rules are applied as the CME would suggest, including its claim that Rule 621 compels 
mandatory arbitration, they afford so much discretion to the Exchange as to effect the outcome of 
an arbitration, making such rules violative of the Core Principles. It is equally demonstrated the 
CME rules are intended to unfairly impede and denude the application of CEA, §22(b)(4), as a 
means to protect the CME from claims under that statute. (Copies of all rules referred to are 
enclosed, but no all exhibits referred to in Rosenberg Declaraf 

JLR/csj 
CC: David Van Wagner, 
Chief Counsel, Division of Market Oversight 



UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS, 

EASTERN DIVISION 

THE PLENUM FUND, LP ) 
) 

Plaintiff ) 
) 

-against- ) 
) 

CHICAGO MERCANTILE EXCHANGE, INC., ) 
CME GLOBEX CONTROL CENTER, AND ) 
CME GROUP, INC. and JOHN DOES 1-20. ) 

) 
Defendants. ) 

Case No. 08 CV 6091 

(EEB) (ECF) 

ECF CHAMBERS COPY 
DOCUMENT# Zit 

PLAINTIFF'S MEMORANDUM OF LAW IN OPPOSITION TO 
MOTIONS TO STAY PROCEEDINGS AND TO COMPEL ARBITRATION 

A. Background Of Action And Preliminary Statement. 

The background facts and circumstances which underlie this action, including "Plenum 

Fund's"1 claim that it incurred more than $6 }Pillion i,n trading losses due to the alleged "bad faith" 

conduct of Defendants in failing to enforce·:a,ME Rule 588.C, are set out in tJ~ "2" through "12" of 

the accompanying Opposition Affidavit of Steven LaPierre (the "LaPierre Affidavit'). 

"Defendants' Memorandum" is a practiced exercise in misdirection and deflection, primarily 

intended: (i) to prop up a motion that is not justified by the facts and any reasonable interpretation 

of Defendants' documentary evidence; and (ii) to delay and put off disclosure and which publicly 

air and unmask Defendants' bad faith conduct in derogation of its duty to protect the public interest. 

(See Ex ... F" to Rosenberg Declaration) To demonstrate these points, as a hallmark of Plaintiffs 

Plaintiff incorporates by reference herein the defined temis used in the accompanying Affidavit of Steven A. 
LaPierre, denoted quotation marks upon first usage herein. Except as to references to CME Rules 110, 400 and 440, 
which are annexed as exhibits to the accompanying Rosenberg Declaration, all citations to CME Rules refer to 
exhibits Exs. "A" 1 and 2 to Defendants' Memorandum. 



Opposition to demonstrate that Defendants' claim that Rule 621 provides the specific procedures for 

a mandatory arbitration of the claims asserted by Plenum Fund, nowhere do Defendants specify or 

identify what those procedures are; and those proclamations are shown to be unsupported. If this 

Court references Rule 621, it will unavoidably appear that there are no fair, workable or applicable 

rules or procedures governing a claim to be made against the Exchange. The Rosenberg 

Declaration demonstrates this, and with equal felicity shows that such Rules, as applied to a claim 

by a member against the Exchange are unfair, as compared to a claim by a member against a 

member, not presented here, provide disabling discretion to the CME in a proceeding in which 

claims are made against it; and therefore, the Rosenberg Declaration concludes that the Court must 

find that such Rules are unenforceable as violative of the statute embodying the Core Principles. 

Further, Defendants' motions are rendered unavailing by the fact that any consent to arbitrate was 

only obtained by reason of Defendants' monopolistic coercion, and affirmative culpable conduct in 

deflecting from and hiding, even if in plaint sight, the Arbitration Rules, which circumstances, taken 

together, vitiate any purported consent by reason ofunconscionability. 

Defendants' recitation of what are essentially well-known and widely accepted "head note" 

propositions of general statements of law in relation to the favorable status to be accorded to 

agreements to arbitrate are not disputed; but nor are they controlling at this time. This results 

because Plaintiff's Opposition demonstrate that there was no valid and enabling initial agreement to 

arbitrate, and/or that the Arbitration Rules otherwise sought to be enforced are not workable and/or 

applicable to the specific instance of a claim by a member against the Exchange, and are otherwise 

not enforceable for reasons unrelated to any consent. By way of summary and overview, Plaintiff 

submits that: 

(1) contrary to the contentions of"Defendants' Memorandum", Rule 621 does not set forth 
the procedures for a "mandatory arbitration" of a member's claim against the CME; or does not set 
forth such procedures with sufficient clarity and precision so that they could be followed in any 
proposed "mandatory arbitration"; 
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(2) any consent by Plenum Fund to arbitrate was coerced or obtained unwittingly, and was 
vitiated by coercion borne of the combination of monopolistic power on the part of the CME and 
"substantive" and "procedural" unconscionability in relation both the text of the Arbitration Rules, 
and the manner of obtaining any purported consent as to their application; 

(3) this Court, but not the Chairman of the CME2 must ascertain the efficacy of any 
agreement to arbitrate in the first instance; and 

(4) the CME Arbitration Rules, in the context ofa claim by a member against the CME, are 
patently unfair and advantage the CME in any dispute resolution, including by affording the CME 
with unfair substantive and procedural discretion to affect an outcome, in violation of the CEA, 7 
U.S.C. §§ S(c) and 7(d), which impose upon "contract markets" the obligation to adopt and 
maintain certain "Core Principles" (See 7 U.S.C. §7(d)), and therefore the Rules are unenforceable. 

Separately, although Defendants' Memorandum, at pp. 4-5, claims that Plenum filed a claim 

with the CEA, embracing protections afforded by CME rules, and thereby waiving any claims of 

unenforceability, it is shown that in October, 2008, Plenum Fund filed a Petition with the 

Commodities Futures Trading Commission ("CFTC") specifically seeking to invalidate those rules. 

That Petition expressly stated that Plenum was not filing to recover its trading losses. (See, 

Rosenberg Declaration, ,i~ "87"-"90", and Exs. "F" and "G" thereto). 

B. Argument. 

(a) The Court Must First Decide If There Was An Agreement To Arbitrate. 

For purposes of the within motions, Plaintiff does not contest the Defendants' citation of 

general propositions of law under the Federal Arbitration Act ("FAA"). However, any such 

propositional mandates to stay this action and to compel arbitration are subject to the predicate 

requirement that Defendants demonstrate the existence of a valid agreement to arbitrate. Framing 

this issue, Plaintiff contests the validity of any agreement to arbitrate specifically in the context of a 

claim under CEA,§22(b)(4), but does not seek invalidation of the broader agreement which 

admitted Plenum Fund to CME corporate membership. (LaPierre Affidavit, ,i "29"). 

See, CME Rule 606. 
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Contrary to Rule 606, the validity of the "Arbitration Rules" is for the Court to determine in 

the first instance, not the "chairman" of the CME Board of Directors. It would be a sham if the 

chairman's decision on arbitrability were deemed final. 3 See, Buckeye Check Cashing, Inc. v. 

Cardegna, 546 U.S. 440, 444, 126 S.Ct. 1204, 1208, 163 L.Ed.2d 1038, 1042 (2006); Bess v. 

DirectTV, Inc., 381 Ill.App.3d 229,236,885 N.E.2d 488,495,319 Ill.Dec. 217,224 (S'" Dist., Ill., 

2008). It is equally Plaintiffs position that even if there was a valid consent to arbitrate as related 

to claims by members against members, the Arbitration Rules cited by Defendants do not apply to 

claims by members against the Exchange, as present here, including for the reason that they fail to 

provide sufficient and workable procedures for such an arbitration. First Options of Chicago, Inc. 

v, Kaplan, 514 U.S. 938, 947, 115 S.Ct. 1920, 1926 131 L.Ed.2d 985 (1995); "[A] disagreement 

about whether an arbitration clause ... applies to a particular type of controversy is for the court 

[to decide].' "JLM Indus. v. Stoll-Nielsen SA, 387 F.3d 163, 170-71 (2d Cir.2004). 

Therefore, without the need for a Jury Trial, it is submitted that if the analysis of the 

Rosenberg Declaration is correct, to the effect that the rules of Chapter 6 must be found to be 

overwhelmingly inappropriate and unenforceable as related to claims by a member against the 

Exchange, including by reason of their inconsistency with the· Core Principles, then this Court 

should summarily deny the motions, and move forward with discovery and trial of the issues. 

(b) The CME Arbitration Rules Are Rendered Unfair and 
Unworkable By Investing Such Discretion in the Exchange, 
As To Affect The Outcome Of A Proceeding, Making Them 
Violative of the "Core Principles"And Therefore Unenforceable. 

The Rosenberg Declaration ('1!'11 "6"-"77"), in analyzing the Arbitration Rules, concludes 

that: (i) they do not provide sufficient or workable procedures, and/or the required governance to 

support Defendants' claim of "mandatory arbitration"; and (ii) such Rules, as sought to be applied 

See fn. "8" of Rosenberg Declaration. 
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to claims by a member against the Exchange. instead of the situation for which they were plainly 

designed and intended to apply, are unfair and one-sided, including because they invest unfair 

discretion in the Exchange, so as to advantage it as to the outcome of a proceeding; and that by 

reason of that discretion and advantage there is a conflict of interest antagonistic to and proscribed 

by the Core Principles-which makes the Arbitration Rules unenforceable in this action. 

In support of this contention, and to provide background for the additional claim that the 

CME had a duty to disclose all material facts to Plenum Fund in connection with its membership 

application, in its role as a fiduciary charged with protecting the "public interest", it is noted that the 

CME is a designated Board of Trade and "contract market" for futures contract trading, pursuant to 

§ 5 of the CEA. 7 U.S.C. § 7. As such, the CME's activities are regulated by the CFTC, pursuant 

to the CEA, 7 U.S.C. § 1, et seq. The CME's status as a "contract market" imposes upon it a duty of 

self-regulation in the public interest. As part of those duties, the CME must enact and enforce rules 

that are fair and governable; and it is obligated to use due diligence in maintaining a continuing 

affinnative action program to secure compliance with all rules and regulations which the CME is 

required by the CEA to maintain and enforce. "Section 7(d) ... sets forth 'core principles' with 

which designated contract markets ... must comply in order to maintain [such] designation .... See 7 

U.S.C. § 7(d))." New York Mercantile Exchange, Inc. v. Intercontinental. Exchange, Inc., 323 

F.Supp.2d 559,569 (S.D.N.Y. 2004). 

7 U.S.C.A. § 7(d), provides, in pertinent part as follows: 

.. (d) Core principles for contract markets: 

(I) In general 
To maintain the designation of a board of trade as a contract market, the board of 
trade shall comply with the core principles specified in this subsection. The board 
of trade shall have reasonable discretion in establishing the manner in which it 
complies with the core principles. . .. 
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( 13) Dispute resolution 
The board of trade shall establish and enforce rules regarding and provide facilities 
for alternative dispute resolution as appropriate for market participants and any 
market intermediaries .... ; and 

( 15) Conflicts of interest 
The board of trade shall establish and enforce rules to minimize conflicts of interest 
in the decision making process of the contract market and establish a process for 
resolving such conflicts of interest." 

In substance, these Core Principles mandate and impose on CME, as a contract market the 

overriding and paramount requirement that it enact and enforce comprehensive and cohesive rules, 

including as related to alternative dispute resolution, which are fair, workable and predictable by 

parties consulting such rules and seeking to comply with them--including adequate provisions "to 

minimize conflicts of interest in the decision making process of the contract market, and that it 

establish a process for resolving such conflicts of interest." Implicitly, this precludes arbitration 

rules that invest discretion to the Exchange as advantages the outcome of a dispute initiated by a 

member against such exchange. Since Chapter 6 plainly appears to apply to member/member 

claims, this discretion and unfairness is not readily observable from a reading of that Chapter within 

the context of member/member claims; but the unfairness and uneven discretion of that same 

section becomes patently obvious when the CME seeks to invoke those Rules to remedy the lack of 

procedures provided by Rules 621 and 600.C in a dispute by member vs. the Exchange. It is that 

application which creates the disabling conflicts of interest, and in respect of which that those Rules 

are unfair and unenforceable~an issue not previously considered. 

(c) Any Purported Consent of Plenum Fund To Arbitrate Was 
Vitiated By Substantive and/or Procedural and Unconscionability. 

At the outset it is critical to note that the specific contention that any consent to 

arbitrate Plenum's claims against the CME is vitiated under the circumstances of this case, relates 

to the particular situation presented here--involving a claim by a member the Exchange's "bad 
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faith" failure to enforce its own rules (Rule 588.C), pursuant to CEA, §22(b)(4). It is suggested 

that in this context an agreement to arbitrate was not "part of the bargain" between the parties, 

was not "brought to the attention" of Plenum, including in pursuance of a fiduciary duty of 

disclosure on the part of the CME. Moreover, it is contended that the import of any such 

agreement was not able to be discerned by Plenum, in relation to the manner in which the 

adverse, but known (by the CME), consequences of such an agreement would preclude Plenum's 

access to the type and nature of liberal discovery necessary to uncover evidence of "bad faith", 

and that, in fact the CME regularly and here engaged in a course of conduct in to obfuscate and 

make less or not apparent the import of the Arbitration Rules. It is contended that this is a matter 

of first impression, especially considering the absolute monopoly of the CME, and its fiduciary or 

quasi-fiduciary duty to disclose all material facts to Plenum, as are with that fiduciary duty. 

In that context and otherwise, the LaPierre Affidavit and Rosenberg Declaration 

collectively demonstrate the bases for Plenum Fund's contentions that any purported agreement to 

arbitrate was vitiated by reason of the CME's monopoly as the only place on earth that E-Mini 

S&P 500 futures contracts can be traded (see, LaPierre Aff., ~~ "2 I "-"28"), and otherwise, by 

reason of the "substantive" and "procedural unconscionability" of the Arbitration Rules, including, 

as created in conjunction with such monopoly position, by the fact that the CME intentionally 

adopts a practice by which Arbitration Rules are intended to hidden from ready view, which has the 

effect to keep them from an applicant's specific purview. 

Irrespective of any predisposition favoring arbitration as a means to resolving disputes 

(Jenkins v. Trinity Evangelical Lutheran Church, 356 Ill.App.3d 504, 507, 292 Ill.Dec. 195, 825 

N.E.2d 1206 (2005)), Plaintiff contends that it is immutable that a contract arbitration provision 

will not be enforced if it is unconscionable, or if there is no agreement to arbitrate. See, Atkinson 
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v. Sinclair Refining Co., 370 U.S. 238, 241, 82 S.Ct. 1318, 1320, 8 L.Ed.2d 462 (1962) 

Whether the parties actually agreed to arbitrate is determined under state law principles. Penn v. 

Ryan's Family Steak Houses, Inc., 269 F.3d 753, 758-59 (7th Cir. 2001); and, for purposes of 

this argument Plaintiff will assume that Illinois law applies on that question. 

Unconscionability may be either procedural or substantive, or a combination of both. See, 

Kinkel v. Cingular Wireless, LLC, 223 Ill.2d 1, 21, 306 111.Dec.157, 857 N.E.2d 250 (2006). 

Here, it is contended to be both, and also to be vitiated by the mandates imposed upon the CME 

by the CEA in relation to the Core Principles . 

.. Procedural unconscionability refers to a situation where a term is so difficult to find, 

read, or understand that the plaintiff cannot fairly be said to have been aware he was agreeing to 

it." Kinkel, 223 111.2d at 22, 306 Ill.Dec. 157, 857 N.E.2d 250, quoting Razar v. Hyundai Motor 

America, 222 111.2d 75,100,305 Ill.Dec. 15, 854 N.E.2d 607 (2006). This analysis incorporates 

and takes into account the disparity of bargaining power between the drafter of the contract and 

the party claiming unconscionability. Razar, 222 111.2d at JOO, 305 111.Dec. 15, 854 N.E.2d 607. 

The Court in Kinkel, borrowed heavily from the exposition on procedural unconscionability 

proffered in Frank's Maintenance & Engineering, Inc. v. C.A. Roberts Co., 86 Ill.App.3d 980, 

989-90, 42 111.Dec. 25, 408 N.E.2d 403 (1980). As noted in Williams v. Jo-Carroll Energy, Inc, 

379 11I.App.3d 214, 228, 882 N.E.2d I 57, 171, 3 I 7 111.Dec. 583, 597 (2008) " ... the issue in Frank's 

Maintenance was the procedural and substantive fairness of a limitation on liability, but [Kinkel] 

held that the following remarks were applicable as well to an attack on an arbitration provision: 

"'Procedural unconscionability consists of some impropriety during the process of 
forming the contract depriving a party of meaningful choice. [Citations.) Factors to 
be considered are all the circumstances surrounding the transaction including the 
manner in which the contract was entered into, whether each party had a 
reasonable opportunity to understand the terms of the contract, and whether 
important terms were hidden in a maze of fine print; both the conspicuousness of 
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the clause and the negotiations relating to it are important, albeit not conclusive 
factors in determining the issue ofunconscionability. [Citation.] To be a part of the 
bargain, a provision limiting the defendant's liability must, unless incorporated into 
the contract through prior course of dealings or trade usage, have been bargained 
for, brought to the purchaser's attention or be conspicuous.' "Kinkel, 223 111.2d at 
23, 306 Ill.Dec, 157, 857 N.E.2d 250 .... " 

(See, also, Bess v. DirectTV. Inc .. 381 Ill.App.3d 229,236,885 N.E.2d 488,495,319 Jll.Dec. 217, 

224 (2008). Thus, Frank's Maintenance appears to mandate a jury trial on the issue of procedural 

unconscionability, based on its directive to consider all of the surrounding facts and circumstances 

underlying the agreement to arbitrate; which necessarily encompasses concomitant discovery, 

necessary to uncover and present those circumstances-unless this Court denies Defendants' 

motions based on competing submissions of the parties. 

Substantive unconscionability, "concerns the actual terms of the contract and examines the 

relative fairness of the obligations assumed and is indicated by 'contract terms so one-sided as to 

oppress or unfairly surprise an innocent party, an overall imbalance in the obligations and rights 

imposed by the bargain, and other disparities." See, Hutcherson v. Sears Roebuck & Co., 342 

l/l.App.3d I09, 12I, 276 Ill.Dec. 127, 793 N.E.2d 886 (2003), quoting, Maxwell v. Fidelity 

Financial Services, Inc., 184 Ariz. 82, 89,907 P.2d 51, 58 (1995). 

The facts and circumstances set out in the LaPierre Affidavit and the analysis presented by 

the Rosenberg Declaration directly address these respective considerations and focus on the issues of 

unconscionability established by Kinkel. Thus, the LaPierre Affidavit speaks to the issue that the 

Arbitration Provisions are contained within a broader agreement regarding membership on the 

Exchange, which by virtue of the fact that the CME is the only place on earth to trade E-Mini S&P 

500 futures contracts portends of a contract of adhesion. While Kinkel teaches that "contracts of 

adhesion", typified by terms that are "nonnegotiable and presented in fine print in language that the 

average consumer might not fully understand" are not per se unconscionable from a procedural 
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standpoint, and some added coercion or overreaching is necessary (Kinkel, 223 Ill.2d at 26), in the 

circwnstances of this case, those necessary additional factors of procedural coercion are presented 

here as shown by the LaPierre Aff. 

Unlike the other situations most frequently considered by Illinois Courts, the Arbitration 

Rules here were not merely a "take it or leave" situation, presented in circumstances where there 

are alternatives available, even if on less advantageous terms. (See, Bess, supra.) Rather the 

agreement to arbitrate was coerced upon Plenum Fund not only by reason of the CME's absolute 

monopoly in controlling the entire realm of trading for E-Mini S&P 500 futures contracts (see, 

LaPierre Aff., ,, "29"-"32"), a situation not present in the other cases reviewed, but also by the 

intentional methodology of the CME in not presenting the CME Rules, including and especially 

the Arbitration Provisions, at the time of membership application, and by securing any consent to 

arbitrate solely by indirect and imputed means, which were intended or had the effect of deflecting 

attention from the material and adverse impact that such an agreement would have the later 

circumstance of claim against the Exchange in regard to the bad faith failure to enforce its own 

rules, pursuant to CEA, §22(b)(4). (See LaPierre Aff. H "33"-"42" and "46"-"51", and 

Rosenberg Declaration, ,~ "78"-"82"). 

It is the supposition of the LaPierre Affidavit that the CME was aware of the CEA 

amendments which added the requirement of bad faith in regard to a member's claim that an 

Exchange failed to enforce its rules, as imposed by CEA, §22(b)(4); and, in inserting provisions 

requiring mandatory arbitration of claims by members against the Exchange, the CME expressly 

intended to make that proof requirement exponentially more difficult to achieve than was 

contemplated by CEA, §22(b)(4). The LaPierre and Rosenberg submissions demonstrate this was 

accomplished by terse insertions in the midst of existing Rules, which were both incomplete in 
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providing a sufficient procedural framework, and in imposing sufficient governance for 

mandatory arbitration in that circumstance. Thus, those submissions show that in attempting to 

import the otherwise inconsistent provisions of Chapter 6 into mandatory arbitration of member 

claims against the Exchange, this created a matrix that was not workable, including because of the 

importation of rules that afforded discretion to the Exchange only intended to apply in arbitrations 

in which the CME was not a party; which, in turn, created impermissible conflicts of interest and 

advantages in proceedings in circumstances in which the CME was both a party and had 

supervisory and/or other discretionary power, likely to effect the outcome in its favor. Plainly 

this is a situation which, if accurately assessed by the Rosenberg Declaration, invalidates the 

Arbitration Rules. 

The Rosenberg Declaration, at 11 "81"-"82", leaning on the LaPierre Affidavit for its 

basis, succinctly describes the CME's methodology of intentionally seeking and obtaining only 

indirect consent to arbitrate, as a means of impinging a would-be member's ability to appreciate 

the CME's self-serving purpose to impose an arbitration requirement as a means to deter and 

inhibit the recovery of damages against it by virtue of claims by member, including under Rule 

588.C and pursuant to CEA,§22(b)(4). It plainly appears that not a passive, but rather a planned 

an intentionally orchestrated machination. Mechanically, in this circumstance, it is unavoidable 

that the purported consent to arbitrate is a product of the proverbial "smoke and mirror" illusion, 

existing solely by virtue of the mechanism and device that the Membership Application provides 

that a "corporate member" "will abide by all rules", while indirectly imputing CME Rule 400 to 

the effect that a member is deemed to be familiar with all rules of the CME. This must be viewed 

to be an instance of a "three card monte" or "shell game", since the arbitration rules are never 

directly presented to a member, but rather, are hidden, even if in plain sight, within the context of 
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hundreds of other extremely complex rules relating to the trading commodities on the Exchange; 

and the problem of cognitive recognition is further thwarted here by the veritable inability of a 

member to appreciate at the time of its application how such mandatory arbitration will virtually 

stultify its ability at some time in the future to uncover evidence of the Exchange's bad faith, 

pursuant to CEA, CEA,§22(b)(4). It is for this reason also that it is contended that this is a 

matter of first impression-making a jury trial and discovery necessary or appropriate. 

In this context, it is notable and disabling that the CME does not warn applicants regarding 

this known and likely disadvantage, that may later adversely impact the unsuspecting member. 

This is especially troublesome because it is commonly understood and acknowledged that proof of 

"bad faith" is, by its nature, hidden and secreted, and does not lie in the open for public view and 

scrutiny. For that reason proof of bad faith, fraud, and other culpable conduct is the most difficult 

type of proof to unveil and present. In this context, it is simply not subject to any genuine or 

good faith argument that a party is eminently better served in its burden to present and prove "bad 

faith" by the myriad of discovery mechanisms, including electronic data and depositions 

permitting cross-examination of witnesses and documents afforded by the Federal Rules, 

administered in the Federal Courts; and is concomitantly disadvantaged with respect to its ability 

to satisfy that burden of proof if the dispute is subject to arbitration, effective discovery is 

substantially retarded, absent the very provisions starkly absent from the Arbitration Rules. 

The Rosenberg Declaration demonstrates two additional points of great import and 

consequence: (i) curative measures in this regard could have been taken, but were not, that might 

preserved the validity of the Arbitration Rules, including, by example, if the CME had grafted 

into Chapter 6 the arbitration provisions, including for discovery, maintained by the NFA or the 

AAA, and if the Exchange itself was precluded from the impermissible discretion which currently 
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infects the Arbitration Rules, existing when those Rules are applied to claims by a member against 

the Exchange. (Rosenberg Declaration, 1~ "3 ", "61 " -"63 "); and (ii) perhaps most damaging to 

Plenum's claims, that there is no remedial provision in the CME Arbitration Rules, as compared 

to remedies in Federal Court litigations, for the willful or other disposal of electronic data, or 

other documents that may be the most likely source to unmask evidence of bad faith. (See, 

Rosenberg Declaration, 11 "54"-"55"; and see, Zubulake v. UBS Warburg UC, et., al., 217 

F.R.D. 309 (S.D.N. Y. 2003) 

Furtherance it is submitted that the CME is a quasi-governmental instrumentality, charged 

under the CEA with protecting the public interest; and therefore, at the time of submission of 

Plenum's Membership Application, had an affinnative duty to disclose to Plenum Fund, and 

others similarly situated, all material facts concerning the substantive disadvantages associated 

with an agreement to submit a prospective claim under CEA, §22(b)(4) to mandatory arbitration. 

It is well recognized that "when a fiduciary, in furtherance of its individual interests, deals with 

the beneficiary of the duty in a matter relating to the fiduciary relationship, the fiduciary is strictly 

obligated to make full disclosure of all material facts. "4 

In consideration of the issue of procedural unconscionability, Plaintiff takes cognizance of 

cases such as Frank's Maintenance, Kinkel, Bess and Williams, but it is submitted that the 

circumstances here are different from those cases for a host of reasons-not the least of which is 

the fact that a governmental instrumentality is involved, which is charged by the CEA with the 

A fiduciary relationship exists where there is special confidence in one who, in equity and good conscience, is 
bound to act in good faith with due regard to the interests of the other. Wofinsky v. Kadison, 114 Ill.App.3d 527, 
533, 70 lll.Dec. 277, 449 N.E.2d 151 (1983). "Courts have imposed on a fiduciary an affirmative duty of 'utmost 
good faith, and full and fair disclosure of all material facts, as well as an affirmative obligation 'to employ reasonable 
care to avoid misleading his clients.~ Securiiies and Exchange Commission v. Capilal Gains Research Bureau, Inc.. 
375 U.S. 180, 194, 84 S.Ct. 275, 284 11 L.Ed.2d 237 (1963). Even one in the posture of a quasi-fiduciary has an 
affirmative common law duty to disclose material facts to the beneficiary of that fiduciary relationship. See, e.g., 
Sundstrand Corp. v. Sun Chemical Corp .. 553 F.2d 1033, 1043 (7rn Cir. 1977) 
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protection of the public interest; and because the underlying non-disclosure of the mechanisms 

employed by the CME are intended to protect it from the very rights that the CEA, §22(b) was 

intended to create and preserve for Plenum Fund, and those similarly situated. For reasons 

outlined in the LaPierre Affidavit it is therefore suggested that facts and circumstances of this case 

present a matter of first impression on the issue of procedural unconscionability, including by 

virtue of the intentional acts of the CME to deflect attention away from the Arbitration Rules, as 

part of its intention to limit claims for damages by members, pursuant to CEA, §22(b). 

1n this inquiry, Frank's Maintenance and Kinkel require the Court to take into account all 

circumstances surrounding the transaction. This speaks directly to the need for a jury trial on these 

issues, and appurtenant discovery to uncover the intentional efforts of the CME to make the 

disadvantage of an agreement to arbitrate less noticeable in the context of a CEA,§22(b) claim. It 

has been held that "'[t]o be a part of the bargain, Ian arbitration provision} must, unless incorporated 

into the contract through a prior course of dealing or trade usage, have been bargained for, brought 

to the purchaser's attention or be conspicuous." Frank's Maintenance & Engineering, supra., 86 

111.App.Jd 980, 989-90. Whatever may be a Court's decision as to the enforceability of agreements 

to arbitrate in general, at least here, in the context of the overriding procedural disadvantage an 

arbitration and the restricted availability of discovery and cross examination of witnesses and 

documents, as related to the difficulties inherent in proving the high level of culpability required by 

the "bad faith" requirement of CEA, §22(b)(4), the Court must find that in this circumstance, 

including by reason of the CME's monopoly and its course of deceptive deflection, it was 

impractical or impossible for Plenum Fund to have cognitively appreciated the significance of any 

agreement to arbitrate its claims against the Exchange; and therefore such "mandatory arbitration" 

was not .. part of the bargain" as to Plenum's application for membership to the CME; and was not 
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brought to the attention of Plenum Fund, including because the CME intentionally orchestrated 

procedures intended to obfuscate and deflect from any such recognition. 

C. Conclusion: Summary of Points. 

This Court should not and can not enforce the CME Arbitration Rules, and should deny 

Defendants' motions; or, alternatively should order a jury, rial fthe issues presented. 

01 ~~~~.-:ruorlr c7'1568 
(516) 6 
(516)6 -
Attorneys for Pia ntiff, 
Plenum Fund, L 

Law Offices of James A. McGurk, P.C. 
10 South LaSalle Street 
Suite 3300 
Chicago, Illinois 60603 
James A. McGurk, Of Counsel 
(312) 236-8900 (Tel) 
(312) 277-3497 (Fax) 

15 



UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS, 

EASTERN DIVISION 

THE PLENUM FUND, LP ) 
) 

Plaintiff ) 
) 

-against- ) 
) 

CHICAGO MERCANTILE EXCHANGE, INC., ) 
CME GLOBEX CONTROL CENTER, AND ) 
CME GROUP, INC. and JOHN DOES 1-20. ) 

) 

Defendants. ) 

Case No. 08 CV 6091 

(EEB) (ECF) 

DECLARATION PURSUANT 
TO 28 U.S.C. § 1746 

Jeffrey L. Rosenberg affirms under penalties of perjury as follows: 

1. I am counsel to the Plaintiff, Plenum Fund, LP ("Plenum Fund" or "PlaintifO; I 

am familiar with all of the facts herein, and I submit this Declaration in opposition to 

Defendants' motions: (1) to stay the Case Management Procedures of this action; and (2) to 

compel arbitration; and I further submit this Declaration (3) in support of Plenum Fund's 

"Demand for a Jury Trial" on the issues which underlie any claimed consent to arbitrate. 

Demand For Jury Trial. 

2. As part of Plaintiff's opposition to Defendants' motions to stay proceedings and 

to compel arbitration, on December 1, 2008, in pursuance of 9 U.S.C. § 4, I filed with this 

Coun Plenum Fund's "Demand for Jury Trial" (ECF Document# 18), seeking a jury trial on 

the issues of the enforceability and efficacy of Defendants' "Arbitration Rules" 1
, and the claim 

1 To avoid duplication, I shall use, adopt and incorporate herein the defined terms and definitions set 
forth in the accompanying opposition affidavit of Steven A. LaPierre. 
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that Plenum Fund agreed to arbitrate claims against the CME. (A copy of Plaintiffs "Demand 

for Jury Trial" is annexed as Exhibit "A" hereto). 2 

Rebuke to Plaintifrs Attempt to Avoid Protracted, 
Unnecessary and Deflective Motion Practice. 

3. Subsequent to the service of Defendants' motions to stay and to compel 

arbitration, with the purpose of avoiding protracted and deflective motion practice, and the 

costs associated therewith, and to more quickly enter upon a procedure to remediate more than 

$6 million in trading losses suffered by Plenum Fund, I importuned Defendants' counsel to 

enter into an arrangement to retrench from the pending motions, and to agree to arbitrate 

Plenum Fund's claims subject to the following conditions: (1) that the CME would not claim 

Plenum Fund failed to timely file a detailed claim in accordance with the Arbitration Rules; 

and (2) that any agreed upon arbitration proceeding encompass the facilities afforded by the 

Federal Rules of Civil Procedure (the "Federal Rules") as to discovery and disclosure. It was 

also implicit in that letter that we would have to adopt some external Arbitration Rules, such as 

those employed by the National Futures Association ("NFA") and/or the American Arbitration 

Association(" AAA"), since it is the ultimate conclusion of the analysis of this Declaration that 

the CME Arbitration Rules do not set out a workable and fair procedure for an arbitration of 

claims by a member against the Exchange. 

4. Accordingly, I wrote to Jerrold E. Salzman, Esq., counsel for Defendants, by 

my letter dated, December 2, 2008. (A copy of that letter is annexed hereto and incorporated 

herein under cover of Exhibit "B") 

Thus, it is the purpose of Plaintiffs submissions in Opposition, not only to oppose Defendants' 
motions, but to establish a "question of fact" in relation to the efficacy and enforceability of the 
Arbitration Rules as will support and require such a jury trial. 
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5. Among other things, my December 2, letter advised Defendants' counsel that 

Plaintiff had filed a Demand for a Jury Trial, and that if allowed and ordered, that proceeding 

would entangle the parties in protracted trial procedures and various expanses of discovery, 

which would substantially approximate the procedures that would be involved in the underlying 

matter in any event; and which would represent a substantial duplication of efforts-which 

should therefore militate in favor of an agreement between counsel to submit the underlying 

controversy to arbitration, albeit not the arbitration contemplated by the CME Rules. 3 Mr. 

Salzman wasted no time in eschewing my importunity, and by e-mail transmitted to my office 

at 9:05pm on Friday evening, December 5, 2008, rejected my proposal stating: "We are not 

prepared to waive any substantive or procedural defenses." 

CME Rule 621 and the Rules of Chapter "6" Do Not 
Set Forth A Sufficient Procedure For the Mandatory 
Arbitration of Plenum Fund's Claims Against the CME; and 
Plenum Fund Could Not Cognitively Understand Those Rules. 

a.) Overview of Lack of Fairness and Workability. 

6. It is submitted that the below analysis of the CME Arbitration Rules 

demonstrates that Defendants erroneously claim that Rule 621 provides the , .. specific 

requirements" and sufficient procedures to the "mandatory arbitration" of Plaintiff's claims 

against CME. 

My letter also announced Plaintiff's intent to oppose the motion to compel arbitration by virrue of 
the claim that that there was not any valid consent and agreement with respect to the Arbitration Rules, 
and they were substantively and procedurally unconscionable, and provided with Mr. Salzman with an 
early preview of Mr. LaPierre's contentions in that connection; which were subsequently more fully 
developed upon a more detailed analysis of CME Rules 578, and 600 through 627--which position is 
now more fully set forth within the context of the accompanying LaPierre Affidavit and herein. It was 
therefore equally the purpose of that letter to create the appearance of a risk/reward ratio that would 
favor withdrawal of the motion to compel arbitration in favor of an agreement between counsel. 
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7. Defendants' argument that the claims of the Complaint are subject to mandatory 

arbitration commences at 1 uA", p. "3" of Defendants' Memorandum, where it is asserted 

that: "CME Rule 600.C states that '[c]laims against the Exchange pursuant to the provisions of 

Rule 578.C. .. shall be subject to mandatory arbitration." (See Ex. A-1 thereto). 

8. Paragraph "A: continues with the following unconditional assertion: 

"CME Rule 578.C provides that "ANY DISPUTE ARISING OUT OF THE 
USE OF SYSTEMS OR SERVICES OF THE EXCHANGE ... SHALL BE 
ARBITRATED PURSUANT TO RULE 621." 

9. The argument concludes by implying, without expressly stating, that Rule 621 

sets forth the specific provisions for the mandatory arbitration of claims asserted by members 

against the Exchange. 

10. Thus, any analysis of Defendants' claims regarding compulsory arbitration must 

begin with (while also encompassing to the other facts set out in the accompanying LaPierre 

Affidavit, pertaining to whether there was a volitional and valid consent to arbitrate), an 

analysis of Rule 621 and the rules of Chapter "6". 

11. Analysis of Rule 621, incorporating text of Rules 600 through 627, unmasks 

those rules in the aggregate to be overwhelmingly dedicated to and governing with respect to 

claims asserted by members against members, but not claims by members against the 

Exchange. To the extent there are any provisions regarding mandatory arbitration of a claim by 

a member against the Exchange they are terse, but incomplete provisions which do not 

provide the requisite or guiding requirements for an arbitration in that circumstance; and in the 

scope and ambit of the overall Arbitration Provisions encompassed by Rule 621 and Chapter 6, 

they appear to be an afterthought, intended to make the proof of the "bad faith" requirement 
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under CEA, §22(b)(4) more difficult, and to truncate the time allowed to file those claims 

down to 10 days, as a means to inhibit the number of claims that can or will be brought, and to 

make proof in those cases initiated against the CME, exponentially more difficult. 

12. Even a superficial analysis of Rule 621 demonstrates that it does not provide any 

of the otherwise requisite procedures and guidelines for an efficacious arbitration process. 

Thus, such analysis requires one to inculpate reliance on the remaining rules of Chapter 6 to 

fill the void left by Rule 621. Those Rules, individually, and in the aggregate, also do not 

provide sufficient mechanisms and procedures for a workable arbitration proceeding in the 

circumstance of a claim by a member against the Exchange; and, in fact, such Rules are 

inconsistent and in conflict inter se, and invest such discretion in the Exchange as to allow the 

Exchange, by its agents, to materially and adversely impact the ability of a member to make 

out and pursue its claims against the CME in any such arbitration. 

13. Prefatory to the comments and analysis which follows below, it is necessary and 

appropriate to set the table for the claim that the regulation and procedures afforded by Rule 

621 and Chapter 6, Rules 600-627, taken individually and collectively, if applied to compel 

arbitration of a claim by a member against the Exchange, demonstrate that such Rules invest so 

much discretion in and on the part of the Exchange and its instrumentalities (e.g., the Market 

Regulation Department, and its chairman), so as to be unfair and unworkable, and so as to 

vitiate any notion of fairness, and thereby impermissibly contravene the "core principles" 

imposed upon CME by 7 U.S.C. §§ S(c) and 7(d)) (the "Core Principles"), in and with respect 

to its status as a "contract market" .4 

4 As a contract market, the CME's activities are regulated by the Commodity Futures Trading 
Commission ("CFTC"), pursuant to the CEA, 7 U.S.C. § l, et seq. 
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14. 7 U.S.C.A. § 7(d), entitled: "Designation of boards of trade as contract 

markets", provides in pertinent part as follows: 

"(d) Core principles for contract markets: 

(I) In general 
To maintain the designation of a board of trade as a contract market, the board 
of trade shall comply with the core principles specified in this subsection. The 
board of trade shal1 have reasonable discretion in establishing the manner in 

which it complies with the core principles. 

(2) Compliance with rules 
The· board of trade shall monitor and enforce compliance with the rules of the 
contract market, including the terms and conditions of any contracts to be traded 
and any limitations on access to the contract market. 

(13) Dispute resolution 
The board of trade shall establish and enforce rules regarding and provide 
facilities for alternative dispute resolution as appropriate for market participants 
and any market intermediaries. 

(14) Governance fitness standards 
The board of trade shall establish and enforce appropriate fitness standards for 
directors, members of any disciplinary committee, members of the contract 
market, and any other persons with direct access to the facility (including any 
parties affiliated with any of the persons described in this paragraph). 

(15) Conflicts of interest 
The board of trade shall establish and enforce rules to minimize conflicts of 
interest in the decision making process of the contract market and establish a 
process for resolving such conflicts of interest. " 

15. In substance, it is submitted that these Core Principles, mandated for and 

imposed on contract markets such as the CME, include the overriding and paramount 

requirement that there be fair, workable and predicable rules for alternative dispute resolution, 

including arbitration; and there be adequate provisions established and enforced "to minimize 

conflicts of interest in the decision making process of the contract market and establish a 
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process for resolving such conflicts of interest." The Core Principles therefore implicitly 

preclude rules of arbitration that invest discretion in an exchange as may favor or advantage 

such exchange and thereby impact the outcome of a dispute with one of its members, or which 

create or promote conflicts of interest in that connection. 

16. As detailed more fully below, it is submitted that it is an essential element of 

these considerations that the terse statements in the Arbitrations Rules which touch upon 

"mandatory arbitration" were mere afterthoughts, and otherwise inchoate efforts to 

circumscribe the import and application of Commodity Exchange Act ("CEA"), §22, which 

requires that a member prove the exchange was guilty of bad faith in failing to enforce its 

rules, and were intended to make the recovery of damages claims by members against the 

CME more difficult than was intended by or provided for in CEA §22(b) 

17. Moreover, it is respectfully submitted that the essential and constituent question 

of whether the CME's Arbitration Rules are fair, workable and in compliance with the Core 

Principles imposed on the CME, is a matter of first impression, which, based on this 

Declaration and the accompanying LaPierre Affidavit must be answered in the negative, in that 

such Rules are shown to be inconsistent with and contrary to the Core Principles; or, 

alternatively, the resolution of such question, at a minimum, if the motion to compel 

arbitration is not denied outright, requires a jury trial for its resolution. 
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b.) Analysis of Text of Rules 621 and Chapter 6. 

18. The text of Rule 621.A reads as follows: 

"All claims arising out of or relating to the following matters shall be arbitrated 
in accordance with the specific requirements of this Rule 621, and, to the extent 
not inconsistent with such requirements, the rules of this Chapter [6] [Emphasis 
added]: 

2. the negligence of GCC personnel or any other Exchange staff .... " 

19. For purposes of Plaintiffs opposition, it is not disputed that Plenum Fund's 

claims would appear to come within the purview of Rules 621. A .2. and 588 .C. 

20. However, Plenum Fund denies that Rule 621 provides such "specific 

requirements"; and denies that a claim by a member, such as Plenum Fund, against the 

Exchange, is, or can be fully and fairly governed by Rule 621, consistent with the Core 

Principles. 

21. The only remaining provisions of Rule 621 that even purport to provide any 

procedural guidance or governance as to a putative "mandatory arbitration" are set out in Rule 

621.8 and C. While these provisions purport to govern the "initiation of the claim", and the 

"selection of an arbitration panel", respectively, they provide none of the "specific 

requirements" for a "mandatory arbitration"; and do not otherwise provide any semblance of a 

sufficient infrastructure to support such a proceeding. 

22. Plaintiffs claims as to a lack of requisite fairness and evenhandedness begins 

with the observation that Rule 621.8 requires that: (i) a "detailed description" of any loss must 

be submitted to the Exchange within ten (10) business days of the incident of the loss; (ii) the 

Exchange has "thirty days to pay or deny the claim in whole or in part"; (iii) that if denied, 

"the claimant must file a written demand for arbitration with the Market Regulation 
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Department within ten days" of any denial of a claim by the Exchange; and (iv) that the failure 

to comply with these time constraints shall bar a recovery-without provision for extension. 

23. In the context of Plaintiffs claims regarding unfairness and discretion on the 

pan of the CME, the Court should consider how this process is infected by the requirement 

that the written specification of the claim is submitted to the Market Regulation Department, 

rather than a panel of neutral arbitrators. (See, Exhibit "C" --CME form of consent to arbitrate, 

and discussion at 1~ "34" -"36" -which ensures that at least two members of the arbitration 

panel will be associated with the Exchange, directly contradicting all required notions of a lack 

of conflict of interest.) 

24. It is not disputable that, other issues aside, Rule 621.B provides no guidance or 

instruction as to the conduct or procedures that apply to any arbitration with respect to which a 

claim is putatively required to be filed. 

25. Rule 621. C. specifies that the arbitration panel shall consist of three (3) 

arbitrators selected from the roster of arbitrators maintained by the National Futures 

Association, and describes how the three arbitrators shall be selected in the event of a dispute. 

(In contrast and in conflict, see provisions in the standardized form of consent to arbitration, 

Exhibit "C" hereto.) 

26. Apart from Rule 621.F which describes how an "award" is satisfied, there are 

no substantive provisions within the remaining text of Rule 621 that illuminate a member as to 

the required conduct of a "mandatory arbitration". 

27. Therefore, a member, such as Plenum Fund, seeking instruction as to where, 

when and how such a "mandatory arbitration" is to be conducted, must be guided by the 
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phraseology at the beginning of Rule 621, to the effect that "the matters listed in Rule 621.A, 

1., 2., and 3., shall be arbitrated in accordance with the specific requirements of this Rule 621, 

and, to the extent not inconsistent with such requirements, the rules of this Chapter". 

[Emphasis Added) A member such as Plenum Fund, or another similarly situated is thus 

compelled to start at the beginning of Chapter 6, Rules 600 et. seq. 

28. Significantly for purposes of the contention that the Rules of Chapter 6 apply to 

claims by a member against a member, the caption to Rule 600.A is: "Disputes Among 

Members". In its opening statement Rule 600.A provides that: 

"It is contrary to the objectives and policy of the Exchange for members to 
litigate certain Exchange-related disputes. Disputes between and among 
members that are described below and that are based upon facts and 
circumstances that occurred at a time when the parties were members shall be 
subject to mandatory arbitration in accordance with the rules of this Chapter." 
(Emphasis added) 

29. Thereafter, it must be concluded that none of the "disputes described below" in 

Rule 600.A, items "l." to "3.", relate to any claims asserted by a member against the 

Exchange. 

30. In contrast, like Rule 621, Rule 600.C, captioned: "Claims Against the 

Exchange", portends that: "Claims against the Exchange pursuant to the provisions of Rule 

578.C., [and] Rule 578.D., ... shall be subject to mandatory arbitration in accordance with the 

rules of this Chapter. ... " However, like Rule 621, nowhere in that provision, or elsewhere in 

Rule 600.C are there any procedures for such arbitration; and again a member is referred back 

to the overall application of Chapter 6.Rule 601 in its caption, proclaims that it applies to: 

"CUSTOMER CLAIMS AGAINST MEMBERS", and the provisions of that Rule are not 

relevant herein. 
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31. Rule 602, under the pnmary heading: "Filing Procedures", in its heading 

purports to govern .. Initiating an Arbitration Claim." Thus, perhaps this is one of the rules that 

Ru1e 621 and 600.C seek to incorporate to regulate "mandatory arbitration", or the appearance 

thereof. 

32. Rule 602 provides that a claim shall be initiated by a claimant submitting a 

written description of the dispute on a completed "Arbitration Cover Sheet", and depositing it 

with the Department of Market Regulation within the period permitted to initiate arbitration 

c1aims. 

33. Rule 602, requires the submission of a claim under a "completed Arbitration 

Cover Sheet". Since this seemed to prescribe the use of an existing or specific form, I searched 

the CME website for a designated and proper form. The only form to be found there is a 

"Consent to Arbitration", a copy of which is annexed hereto as Exhibit "C"; and Chapter 6 

does not otherwise provide any assistance in locating or completing such a form. 

34. A review and analysis of this standardized form is revealing, if not dispositive in 

several important respects, including in relation to the fact that no other form is identified or 

proffered by the Arbitration Rules: 

(a) First, this form expressly provides in pertinent parts that: 

"When you (the "Claimant") complete and submit this consent form you have 
agreed to have your dispute with a Chicago Mercantile Exchange Inc. ("CME") 
member, an introducing broker guaranteed by a CME member, or an employee 
thereof (the "Respondent") resolved through arbitration at the CME ... Among 
other things, this form will ask you to identify yourself and the person(s) or 
firms against which you are claiming, to dearly describe the cause and the 
amount of the damages claimed, and to choose an arbitration panel .... " 
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(b) Second, the form then specifies that the "completed form" ... shall be 
submitted to the CME's Division of Market Regulation, rather than to the 
Arbitrators; 

(c) Third, both the foregoing language and the language thereafter appearing 
later in the form (e.g., the first paragraph under "Section II", at page "3") 
expressly refers to claims between members, or a member and an introducing 
broker or an employee thereof, but there is no reference to or provision for any 
arbitration between a member and the Exchange; and 

(d) Fourth, and perhaps most dispositively, both of the choices for 
arbitration panels, as appear at "Section IV", at page .. 5.,, contemplate a panel 
which includes members of a division of the Exchange-which is hardly a 
provision that would engender or constitute fairness in a dispute by a member 
against the Exchange; and to the extent there might be any claim that this form 
of the rules pursuant to which it is issued or used is applicable to a dispute 
between a member and the Exchange, this too would offend and transgress the 
Core Principles. 

35. It is not without dispositive significance that this form of consent is itself 

expressly the mechanism that confirms the parties' agreement to arbitrate and be bound, 

thereby suggesting that the CME tacitly recognizes the unavailing nature and insufficiency of 

its attempt to indirectly create the appearance of such consent by the deemed familiarity of its 

members with all of its Rules. (See, Rule 400 annexed as part of Exhibit "D" hereto, and the 

related textual discussion below). 

36. Rule 602 further provides that a claim filed shall be rejected if it does not "fully 

describe the dispute"; but that Rule fails to provide any specification, test, or safe harbor, in 

regard to what it means to "fully describe the dispute". 

37. In comparison, and looming as a part of the unfettered and improper discretion 

afforded by the Rules of Chapter 6 in favor of the Exchange, claimed to be inconsistent with 

the "Core Principles", Rule 602 invests the Department of Market Regulation with discretion 

to reject any writing "initiating an arbitration claim" "that does not fully describe the dispute." 
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38. Although Rule 602 provides that the Department of Market Regulation shall 

promptly return a claim which is not "sufficiently detailed", together with a notice describing 

the deficiency, since there is no standard with regard to the "sufficiency of the claim", such a 

deficiency notice from Market Regulation may be so broad or expansive, or so specific and 

narrow, or otherwise so discretionary, as to make the required correction incapable of 

achievement within the narrow time frame provided. or not at all, absent the type of discovery 

afforded by the Federal Rules. 

39. An example of the dilemma posed by this imprecision and discretion, in the 

context of Plenum Fund's Complaint, is presented by the potential that the Market Regulation 

Department, upon a filing of a claim by Plenum Fund, might reject such claim as deficient 

because it did not name the specific persons alleged to have engaged in the "bad faith" 

comprised by discussions with CME personnel regarding their profit and loss situation in 

regard to the Erroneous Trades at a time prior to the time that the CME was to make a 

decision whether to "bust" all such trades, which is claimed to rise to the level of "bad faith" 

conduct as required by CEA, §22(b). To the extent that this requirement was imposed at a 

time prior to discovery and disclosure, and to the extent that the Federal Rules were not 

applicable and available to obtain a sufficient breadth of such disclosure, then Plenum Fund 

would be unlikely to be able to comply with the requirement of specificity, even in the face of 

the CME's admissions referenced at 1~ "65"-"67" of the LaPierre Affidavit. 5 

This imprecision and broad discretion is all the more problematical where, as here, "bad faith" 
must be established, which may only be accomplished by uncovering otherwise secret e-mails and 
telephone conversations, including by document discovery, including discovery of electronic discovery 
and by depositions impeaching assertions of good faith or innocence. Thus, while there might appear to 
be an opportunity to make a corrective filing, the reality of that corrective ability may be greatly 
disparate from the theory. This is an unacceptable procedural ambiguity. 
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40. Further evidencing the inadequacy of the CME Arbitration Rules, Rule 602 does 

not provide any guidance for the situation where the Department of Market Regulation deems 

any attempt to cure the deficiency as itself deficient; suggestive of the potential that a claim 

could be sequentially and perhaps perpetually insufficient, to the extent that the Exchange 

wanted to derail or stultify a claim against it. 

41. Rules 603 through 605 do not aid Rules 621 and/or Rule 600.C in their 

direction that claims against the Exchange are subject to "mandatory arbitration." 

42. Rule 606 provides that a party may challenge the "arbitrability" of a dispute, 

but only if such challenge is filed "no later than 5 days after the claim is submitted for 

arbitration." Rule 606 problematically then provides that the chairman of the Department of 

Market Regulation may decide the "arbitrability" of a dispute on written papers, and such 

decision win be final and not appealable. 

43. Apart from the fact that this provision is inconsistent with Federal case law, for 

the reason that the enforceability of an arbitration provision, which is severable from the 

validity of the broader agreement within which it is situated, is to be determined by the courts 

and not the arbitrator, or, in this case the Exchange itself, it is inconceivable here too that any 

notion of fairness and justicability would pennit the Exchange to finally and without appeal 

6 In Buckeye Check Cashing, Inc. v. Cardegna, 546 U.S. 440,444, 126 S.Ct. 1204, 1208, 163 
L.Ed.2d 1038, 1042 (2006), the Court made it very clear that an arbitration agreement is severable 
from a claim that a contract as a whole is invalid, including because it is unconscionable, and that, 
when the arbitration provision itself is challenged, a court can decide whether it is enforceable. See, 
Bess v. DirectTV, Inc., 381 lll.App.3d 229,236,885 N.E.2d 488,495, 319 111.Dec. 217,224 (5" 
Dist., Ill., 2008) 
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decide the "arbitrability" of a claim asserted against it by a member; and/or that any such 

provision would not be found contrary to the "Core Principles". 

44. Rule 609 is obviously inconsistent with the Core Principles, including for the 

reason that it openly seeks to disadvantage a member in asserting a claim against the 

Exchange, in comparison to a member asserting a claim against another member. Thus, Rule 

609 provides that an arbitration claim must be initiated "within two years of the date when the 

claimant knew or should have known of the dispute on which the claim is based, except that 

disputes fi1ed pursuant to Rule 600. C [ claims against the Exchange] must be submitted within 

IO days of [the notice of a rejection] .... " (See Rule 602) 

45. It is inescapable that the CME is seeking to dramatically limit and narrow the 

window for the filing of claims against it by a member, as compared to claims by members 

against members, and thus seeks to contravene the purposes and intent of CEA, §22(b), which 

provides a two year statute of limitations period. It thus unavoidably appears that by this Rule 

and provision, the CME seeks to advantage itself and protect itself with respect to claims by 

members, as compared to claims by members against members; and that by this Rule also it 

contravenes the purposes and application of the Core Principles. 

46. Rule 610 does not have application to the pending motions. 

47. Unfairness borne of impermissible and advantaged discretion also emanates 

from Rule 611, in that this Rule affords the right and entitlement to the Market Regulation 

Department to set the initial schedule for document requests by parties. That should be the 

function and province of independent arbitrators. Moreover, Rule 6lldoes not provide any 
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fixed schedule or time limit for document requests and responses by the parties; but rather 

provides that such schedule shall be set by Market Regulation, without discernible guidelines. 

48. The Market Regulation Department is an instrumentality of the Exchange, and 

not an independent entity, which is free from the self-interest and internal conflicts of interest 

proscribed by the Core Principles. The danger is therefore great that an arbitrary schedule 

could be interposed advantaging the Exchange. It is unassailable that the fixing of a discovery 

and disclosure schedule may itself be an unfair procedural device, h61ding in prospect that it 

may adversely interfere with or disadvantage the prosecution of a claimant's ability to make 

requests for documents and respond to those of the Exchange. 7 

49. Furthermore, due to the lack of evenhanded protections in Rule 61 I.A, a party's 

ability to make the necessary requests for document production and infonnational disclosure 

may be particularly prejudiced in the absence of the type of compulsory and voluntary 

disclosure and production of information and materials provided by Fed. Rule Civ. P,, Rule 

26, which requires broad based disclosure without demand by the other party of a host of 

specific categories of information. 

50. Similarly inequitable and irnpermissibly unfair in its actual and/or potential 

application Rule 611.A. provides that "the chairman may require any member, or any person 

employed by or associated with a member, to produce relevant documents in his possession or 

control at any time after a claim is filed", while, in contrast, there is no corresponding 

provision requiring the Exchange to produce such documents or information. 

7 This is all the more apt where, as here, the employees and representatives who are believed to have 
engaged in the underlying .. bad faith" conduct, and the third parties who conspired with them are 
unknown, and are the subjects or authors of undisclosed and secretive communications. 
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51. In the absence of objectively fair provisions and restrictions placed upon the 

Chairman of Market Regulation, this provision also and further may be utilized by the 

Exchange, through the Chairman, to advantage the Exchange over a member making a claim, 

including by requiring the member, in the first instance, to disclose documents that may reflect 

what evidence it has and does not have; and this may, in turn, impact on what documents the 

Exchange discerns it has to or should disclose-in a debilitating game of "cat and mouse". 

52. While Rule 61 I.A. does have a provision a1lowing a party seeking documents to 

complain that the other party has not produced documents, there is no compulsion on the 

Chairman to require the Exchange to produce documents in the first instance. In addition, 

even if this could be implied as a curative measure, that remedy may be more apparent than 

real. This results because relief to the aggrieved or complaining party is available only to the 

extent that the party seeking such documents "identifies each document or type of document 

sought with as much specificity as possible". 

53. Again the chairman, as an interested party, burdened by conflicts of interest, has 

discretion in determining whether sufficient specificity has been demonstrated. Therefore, and 

perniciously, absent preliminary discovery of electronic data and/or the conduct of depositions 

which might assist in identifying such documentation, the party seeking document production 

or information may be unable to satisfy its burden to identify documents required and/or 

documents not produced. 

54. Even more problematical for a claimant, and specifica1ly for the Plenum Fund in 

the context of the CME Arbitration Rules, neither Rule 611, nor any other provision in the 

Arbitration Rules makes any provision for remedial action in the perilous circumstance where 
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documents or information are not preserved or are destroyed, intentionally or by virtue of a 

systematic disposal system or procedure, as that culpable conduct may adversely impact the 

ability of a claimant to prove the elements of its claim. The effects of such culpable conduct as 

they may adversely or irretrievably impact a claim, and the appropriate remedy in such 

circumstances is discussed in Zubulake v. UBS Warburg /.LC, et., al., 217 F.R.D. 309 

(S.D.N.Y. 2003), and its progeny. 

55. This may be important, if not dispositive in this controversy because the non-

production of documents, including documents which may have been destroyed or willfully 

disposed of, and/or which are no longer in the possession of the party otherwise obligated to 

produce such documents, is essentially non-remedial under the CME Arbitration Rules--even in 

circumstances where such destruction or disposal may have been intentional. Such a 

circumstance of culpable disposal may frequently occur or be in prospect when there are 

claims involving "bad faith". In comparison, and representing a difference of enormous 

proportions, under the Federal Rules and the cases applying and interpreting the Federal Rules, 

if such Rules were invoked, including in this action, there would be a procedure to require a 

recalcitrant or culpable party to assist in the recovery of those documents and any such 

information, including by way of the imposition of an adverse inference. (See, Zubulake v. 

UBS Warburg /.LC, supra.) 

56. Similarly, although there is provision in Rule 611.B. for a party making a claim 

in excess of $50,000.00 to seek leave from the Chairman to serve written requests for 

information on the other party (i.e., the Exchange), the Chairman has discretion to determine 

whether and under what circumstances such requests may be permitted. Again, this Rule 
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invests the kind of discretion in the hands of an interested and conflicted party that could 

adversely affect the outcome in favor of the Exchange, and therefore, must similarly be viewed 

to be proscribed by the Core Principles. 6 

57. The same may be said with respect to the provisions of Rule 611.C, which 

allows the chairman (selected by the Exchange), and not necessarily an independent arbitrator, 

to " ... require any member, or any person employed by or associated with a member, to appear 

and to testify at a hearing. As applied to a mandatory arbitration in regard to a claim by a 

member against the Exchange, there is no corresponding provision allowing or permitting the 

chairman to require any member of the Exchange to appear and to testify at a hearing. Thus, 

this provision also must be deemed to contravene the Core Principles if applied to a mandatory 

arbitration. 

58. While Rule 612 provides the appearance of a procedure in the infrastructure for 

a mandatory arbitration between a member and the Exchange, upon any close inspection which 

pierces the surface of that Rule, it is unmasked as being insufficient for that purpose, and to 

also apply to arbitrations between members and/or between members and customers. 

59. This appears from the language of the first sentence of Rule 612, which purports 

to require that " ... every party must provide every other party and the Exchange with copies of 

all documents that the party intends to offer into evidence .... n This language plainly has 

reference to an arbitration that is between two parties, be it members, or a member and a 

customer, and provides for the exchange of documents between those parties with a copy also 

Thus, irrespective of the composition of the arbitration panel, a claimant may already have been 
substantially hamstrung and prejudiced by obstacles to discovery and information retrieval imposed by 
an "interested" chairman, before it is presented for determination by the panel. 

19 



being provided to the Exchange. Otherwise the language would refer to the exchange of 

documents between a member and the Exchange. 

60. Furthermore, Rule 612 does not provide a workable mechanism and procedure 

for any mandatory arbitration, because the requirement of an exchange of documents and lists 

of witnesses in a vacuum, does not cure the problem attenuated by the absence of underlying 

infrastructure for all prior proceedings occurring before the period reference in Rule 612, 

which is expressly the period which is not later than 10 days prior to the first schedule hearing, 

and which can therefore be up to 11 days prior to that date. 

61. This problem is highJighted by the fact that Rules of Chapter 6 do not otherwise 

m any aspect provide any discernable mechanisms and procedure that might cure this 

infrastructure deficiency, including as might be presented, by way of example, if the CME 

Arbitration Rules incorporated by reference the National Futures Association or the American 

Arbitration Association arbitration procedures and mechanisms. 
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62. The only potential for invoking a claim that the Arbitration Rules otherwise 

provide a curative provisions for all of the marked deficiencies enumerated above, could 

conceivably lie within the bounds of Rule 613. That rule allows the Chairman1 to establish 

" ... procedures not otherwise contemplated by [Chapter 6] necessary to establish a just, 

equitable and efficient method of resolving a particular dispute ... ", other than a motion to 

dismiss a claim which is not permitted. 

63. However, Rule 613 cannot be invoked to cure the deficiencies of the Arbitration 

Rules, as illuminated by this Declaration, because Defendants nowhere in their moving papers 

suggest that any such Rules have been propagated, and Plaintiff has never heard of or seen any 

such curative Rules. This purpose could have been served by adopting and incorporating the 

arbitration rules and procedures of the FAA and/or the AAA, but neither was any such 

curative action undertaken. 

64. The provisions of Rule 614, to the extent claimed to be applicable to a 

compulsory arbitration demanded by Defendants, with respect to the appointment of an 

Arbitration Panel, would be a further example of a Rule which invests the type of discretion in 

the Exchange that is unfair and one-sided and which can affect the outcome, and which is 

therefore inconsistent with the Core Principles. 

1 The tenn "chairman" is defined to be: "The Chairman of the Board of Directors, or one acting in 
lieu of and with the authority of the Chairman of the Board. (See, Exhibit "B" to Defendants' 
Memorandum, at p. 2. 
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65. Rule 614.A provides that .. the Market Regulation Department shall select a 

panel of arbitrators from the Exchange's Arbitration Committee10 to hear and decide a 

dispute." Further, that Rule provides that "[t]he panel shall consist of five arbitrators and one 

chainnan." What greater prejudicial discretion could be presented than to allow the Exchange 

to choose not only the panel of arbitrators to hear and decide the claim against it, but to also 

choose the chairman who would supervise and control the proceedings, including the ultimate 

hearing and determination. 

66. Furthermore, Rule 614A. and B., allows the Exchange, by the Department of 

Market Regulation to choose arbitrators at its election and in its discretion, but members can 

only obtain the removal of an arbitrator for "good cause shown". This is a marked difference 

in right, entitlement and advantage in favor of the Exchange. Further exacerbating the 

transgression of the Core Principles, Rule 614.B invests the Chairman to deny any such 

request by a member. 

67. Continuing the prejudice which is in prospect from Rule 614, Rule 615, under 

the caption: "HEARING PROCEDURES", provides that the Chairman (see fn. "8" above) 

"shall preside over the proceeding and shall make such detenninations on relevancy and 

procedure as will promote a fair and expeditious adjudication of any claim." (Sounds like "the 

cat deciding if the mouse gets a daily allotment of cheese."). 

68. Similarly, Rule 615.A leaves it up to the panel chairman whether to request 

documents from the Exchange. 

10 The Arbitration Committee is appointed by the Chairman of the Board of Directors of the 
Exchange on an annual basis. (See Rule 627, annexed as part of Ex. "A-2" to Defendants' 
Memorandum. 
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69, A further example of impermissible advantage in favor of the Exchange that 

may affect the outcome of a dispute is that Rule 615.B. provides for reference of legal issues to 

the Exchange's counsel, rather than independent counsel. 

70. Rules 616 through 618, and Rule 620 reveal themselves as not applying to 

member claims against the Exchange, or as relating to awards arrived at in the absence of 

required procedures for a mandatory arbitration, and are therefore, beside the point of this 

Declaration. 

71. Rule 619, captioned: "Appeal" is beside the point for the same reason as 

recounted in the preceding paragraph, but is otherwise shown to refer to disputes among 

members by the first sentence of that Rule. 

72. continuing this "Alice In Wonderland-like adventure" m non sequiturs and 

confusing and inconsistent appellations, the Arbitration Rules are further confused and 

contradicted, including because of the imprecise and/or conflicting language of Rule 622.A, 

which states that all claims based on trade cancellation or price adjustments under Rule 

588.C.3. a, b or c, as is the case with the claims asserted by Plenum Fund, shall be arbitrated 

in accordance with Rule 622. 11 

73. Assuming that Rules 621 and 622 can otherwise be reconciled, plainly Rule 622 

when it is examined closely does not relate to a claim filed by a member against the Exchange. 

This appears from Rule 622.B, which states that the "Exchange shall administer the arbitration 

11 Apart from the above, the CME Rules are otherwise confusing, and it can not be discerned if the 
arbitration panel is to be comprised by three members to be selected from the National Futures 
Association roster of arbitrators (Rule 621.C), or by the co-chairman of the Arbitration Committee, plus 
five (5) additional arbitrators--three of whom must not be a member of the exchange, or associated or 
affiliated with a contract market (see, Rules 622.C and 601.A.3, defining a "mixed panel"), or by the 
provisions of Rule 614. 
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and provide notice to all parties." It could not be deemed to be within any notion of fairness 

required by the Core Principles that the Exchange would or could administer an arbitration in 

which it was claimed to be liable for damages for its own "bad faith". Thus, this Rule must be 

deemed to apply to claims asserted by customers and/or member/traders vis a vis other 

member/traders who caused a claim under Rule 622. If not, and it is claimed to apply to the 

circumstances of this case it is for the foregoing reasons contrary to the requirements imposed 

by the Core Principles. 

74. Similar to Rule 621, Rule 622.A throws any arbitration otherwise purported to 

be covered by that Rule back to the application of the Rules of Chapter 6. Thus, like Rule 

621, Rule 622.B states that a claim under Rule 588.C.a. 1, 2 and 3, must first be submitted to 

the Exchange, as per Rule 588.D. 

75. Rule 588.D provides that the Exchange may reject the claim, and any decision 

in that regard is .. final". It could also not be deemed to be within any notion of fairness and 

equity required by the Core Principles that a claim under 588.C., and thus pursuant to CEA, § 

22(b)(4), could be dispositively and finally disposed of at the discretion of the very Exchange 

against which such claim is leveled, and that such decision could be final. 

76. Therefore, Rules 621 and 622 to the contrary, and in light of their procedural 

lacuna in relation to a claim asserted by a member against the Exchange, a member seeking to 

assert a claim against the Exchange for arbitration is further relegated to assume the application 

of the general provisions of Chapter 6 of the CME Rules by virtue of the broad scope of Rule 

600.C. cited above and at pg. "3" of the Defendants Memorandum; and all of the frailties and 

deficiencies stated above are incorporated with respect to that circle by the notions of renvoi. 
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77. Finally, Rules 623 through 627, under the caption, Miscellaneous, do not 

support Defendants' argument or position, and in fact application of Rule 627 is inimical to the 

notion that the Arbitration Rules are not violative of the Core Principles. 

The Lack Of Efficacy And/Or Enforceability As To 
The Arbitration Rules Based on a Claim of Contract of 
Adhesion and/or Substantive and Procedural Unconscionability 
Should be Considered Apart From the Substantive Analysis 
of This Declaration, But in Conjunction With Considerations 
Under CEA, §22(b)(4), and Notions of "Bad Faith" Thereunder. 

78. This Declaration necessarily deals with the inadequacy of the provisions of the 

Arbitration Rules to govern and regulate a supposed "mandatory arbitration of Plenum Fund's 

claims against the CME; inclusive of the claim that such rules transgress the requirements 

imposed on the CME by the Core Principals. 

79. However, in considering the sufficiency of Plenum Fund's Opposition and its 

alternative request for a jury trial, it is respectfully submitted as to Plenum Fund's claims of 

substantive and procedural unconscionability, as detailed in the accompanying Affidavit of 

Steven A. LaPierre, it should be recognized and considered that in the case of members, such 

as Plenum Fund, there is no direct consent and approval as to the CME Arbitration Rules and 

such Rule are sought to be imposed indirectly and by way of implication. 

80. As detailed in the LaPierre Affidavit, this is accomplished by intentional, albeit 

insidious and deceptive devices and mechanisms, without any effort to highlight the fact that 

the Arbitration Rules will be sought to be imposed against Plenum 

Fund and those similarly situated at a later time in a manner that will, or may be, materially 

adverse to such member's ability to prove "bad faith" in respect of a claim made pursuant to 

CEA, §22(b)(4), as that burden is imposed by that Statute. It is suggested that the indirect 
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process orchestrated and propagated by the CME is bound up with, and 1s, m large part, 

motivated in its continuation by, the foregoing deficiencies and inadequacies. 

81. Thus, it is requested that the Court consider the analysis of this Declaration 

within the specific elements of the process employed by the CME to implicate a consent to 

arbitrate, which is summarized as follows: (1) The Membership Application (Exh. "B" to 

Defendants' Memorandum), at pg. "6", putatively includes a general acknowledgement and 

agreement "to abide by the requirements for such corporate membership .... "; (2) the CME 

does not provide a copy of its lengthy and complicated and often convoluted Rules to a 

prospective applicant for review at the time of such application, but rather makes such rules 

available only on its website; (3) despite its status as a .. quasi governmental instrumentality", 

charged with a fiduciary duty in the self-regulatory process imposed by the CEA, and despite 

its knowledge that the Arbitration Rules can and do pose substantial substantive and procedural 

impediments to a member's effort to make out and prove a claim of "bad faith" against the 

CME, pursuant to CEA, 122(b)(4), the CME does not make any disclosure and does not issue 

any warnings to a prospective applicant with respect to the import of the Arbitration Rules, 

specifically as they may impact the ability of a member to later carry its burden of proof under 

CEA, 122(b)(4); (4) Chapter 4, CME Rule 400, "GENERAL PROVISIONS", includes a 

seemingly innocent directive, at its tail end as follows: "Members are deemed to know, 

consent to and be bound by all Exchange Rules." (A copy of Chapter 4, and CME Rules 400-

444 is annexed hereto as Exhibit "D"); then (5) even years later12
, if a member asserts a claim 

against the CME, including, and especially in the context of the CME's failure to enforce Rule 

ii The Plenum Fund Membership Application was executed on February 18, 2005 
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588.C, in pursuance of CEA, ~22(b)(4), the CME invokes Rule 400, contending that a 

member has, by the submission of its membership application, agreed to be bound by the 

CME's putative requirements for a "mandatory arbitration". 

82. From the foregoing analysis, it may be seen that a member resorting to the 

CME Arbitration Rules, in the circumstance of a decision to assert a claim, including by way 

of litigation in the Federal Couru, pursuant to CEA, 4J22(b)(4), is without any ability to 

understand and appreciate from a substantive or procedural stance that there are adequate, fair 

and workable provisions requiring and governing such a "mandatory arbitration"; and, such a 

member will necessarily conclude that Rule 621 does not set forth the necessary procedures for 

a mandatory arbitration, notwithstanding the that Defendants' Memorandum, makes assertions 

to the contrary. (See, "A", at pg. "3") 
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The Filing Of The Complaint Herein Was 
Not A Prohibited Act Under The CME Rules. 

83. Deceptively, as if it were a precluded act, at page "3" of Defendants' 

Memorandum, Defendants implicitly suggest that in filing its Complaint Plenum Fund engaged 

in conduct which is prohibited by the Exchange. In pursuance of this attempted 

mischaracterization, Defendants implicate, reference and rely on Rule 440 (see Ex. "D" 

hereto), which provides in pertinent part, that: "a member who commences legal action against 

the Exchange ... without first...exhausting the procedures established by Rule 110 and the 

mandatory arbitration provisions of Chapter 6 (including appeals to the Board) ... shall be 

deemed to have committed an act detrimental to ... the Exchange". Any contention that the 

filing of a complaint against the Exchange is prohibited is belied by applicable case law which 

holds, in substance, that "because such an action is contrary to CME policy does not mean it is 

prohibited". 13 

84. Such proposition is otherwise belied by any close inspection and analysis of 

Rule 440, and the provisions it seeks to incorporate. 

85. First, Rule I IO (a copy of which is annexed hereto as Exhibit "E"), is without 

relevance, since it pertains pertinence only to certain claims against Membership Interests. 

n See, Wigod v. Chicago Mercantile Exchange, 141 Ill.App.3d 129,132,490 N.E.2d 39, 41, 95 
Ill.Dec. 566, 568 (Ill.App. !st Dist., 1986) 
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86. Second, resort to "the mandatory arbitration provisions of Chapter 6" is abjectly 

without any salutary benefit or assistance to Defendants' suggestion of impropriety on the part 

of Plaintiff. As noted above, other than the hollow and unsupported declaration of Rule 600.C 

regarding "mandatory arbitration in accordance with the rules of [Chapter 6] ", the remaining 

provisions of the Chapter 6 reflect Rules which overwhelmingly reference claims by members 

against members, or invoke a form and nature of discretion as to advantage the Exchange in 

the outcome of any dispute, and which therefore may not be enforced by reason of the 

prescriptions and prohibitions of the Core Principles. 

Plenum Fund Has Not Availed Itself Of Any Filing Under The CEA 
By Reason of Which It Has Invoked The Benefits Of the CME Rules 
In a Manner Or Way As to Embrace the Arbitration Rules. 

87. Defendants' Memorandum, at pp. 4-5 claims that by "filing a CEA claim based 

on protections afforded by CME's rules, Plenum invoked the benefits and rights provided by 

[CME] rules, and thus may not avoid the obligations contained therein." This is the height of 

sophistry. 

88. In fact, in October, 2008, my firm, on behalf of Plenum Fund, filed a Petition 

with the Commodity Futures Trading Commission ("CFTC") specifically to invalidate, strike 

and/or amend the Arbitration Rules, on many of the grounds set forth herein. That Petition 

contained the following express statements and clarification: 

"... Petitioner wishes to clarify that the recovery of its trading damages as 
described above, pursuant to §22 of the CEA, in violation of CME Rule 588, is 
not a subject matter and/or objective of this Petition, and such facts and 
circumstances concerning those damages, and the requirements of Rule 588 are 
set out herein merely as background information, and to demonstrate the interest 
of the Plenum Fund in making and filing this Petition. 

It will be the separate purpose and objective of a plenary action to be 
initiated in the Federal District Court for the Northern District of Illinois to 
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recover those damages. Thus, for the absence of doubt, and as set out above in 
section "III", it is the purpose and objective of this Petition to invalidate the 
whole, or those portions and provisions of CME Rule 578, inclusive of Chapter 6 
and Rules 600, 606 and 621 that is, or are, inconsistent with and which seek to 
denude or erode the express provisions of CEA, § 22, including as interpreted by 
applicable Federal Court decisions, and as may hinder or preclude the assertion of 
Plenum's rights, interests and entitlements, pursuant to CEA, § 22; and to thereby 
serve the purposes and objectives of 7 U.S.C. §§ 5(c) and 7(d)." 

89. In addition, and significant for purposes of this Action, fn. "4" of Plaintiff's 

Petition stated as follows: 

Nothing herein contained is intended or shall be deemed to suggest that in the 
absence of CFfC action invalidating Rule 578, Plenum would not alternatively or 
otherwise be entitled to challenge the validity of CME Rule 578 in a plenary 
action in a Federal District Court, on the basis that it is an arbitrary and improper 
effort by the CME to limit its liability in contravention of Federal Law and is 
against public policy. 

90. The original petition has since been supplemented and will again be 

supplemented by the filing of a copy of Plaintiffs opposition papers on this motion, making the 

claims herein and before the CFfC substantially similar, including with respect to the claim 

that such Rules violated and transgress the CFTC's Core Principles. (The October, 2008 

Petition and December 8, 2008 supplement are annexed hereto as Exhibits "F" and "G'' .) 

Summary and Conclusion. 

91. The LaPierre Affidavit sufficiently demonstrates that any putative consent to 

arbitrate was vitiated by monopolistic coercion. 

92. The LaPierre Affidavit sufficiently demonstrates that any putative consent to 

arbitrate was vitiated by procedural unconscionability. 

93. The analysis of this Declaration sufficiently demonstrates that Rules 578,621 and 

Chapter "6" do not provide understandable or fair and workable rules and procedures to support 

Defendants' claim of a mandatory arbitration with respect to Plaintiff's claims against the CME; 
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and that the Arbitration Rules, as applied to such a claim, do not meet the Core Principles and 

therefore can not otherwise be enforced in this action to compel arbitration. 

94. To the extent that Plaintiffs Opposition Papers do not demonstrate that 

Defendants' motion to compel is without the requisite showing and proof, and that it should be 

denied, in the alternative to the foregoing, at a minimum, it is contended that this Declaration, 

together with the LaPierre Affidavit, demonstrate the existence of a triable question of fact, 

necessitating a jury trial, pursuant to Plaintiffs Demand for a Jury Trial (Ex. "A" hereto); and 

this court should order such a trial and should therefore not stay the Case Management 

Procedures of this Court. 

95. In the foregoing connection, it is submitted that the relevant question 1s not 

whether the interpretation of the Arbitration Rules set forth in this Declaration is the only 

interpretation, but rather, whether the interpretation herein is a reasonable interpretation, and one 

that may be confirmed by a jury. In that context, it will be a question for decision upon a jury 

trial whether the Arbitration Provisions involve "procedural unconscionability", because the 

arbitration terms are so difficult to find, read, or understand in relation to and within the context 

of a claim under CEA, §22(b)(4), so that it may be found that it cannot fairly be said that 

Plenum Fund was aware that it was agreeing to arbitrate claims against the Exchange in the 

context of a CEA, §22(b)(4) claim, inclusive of the burden to demonstrate bad faith conduct, 

when it submitted the Plenum Fund Membership Application. 
/ 

96. Pursuant to 28 U.S.C. § 1746, J declare, un r the penalties f perjury, that the 

statements made by me herein are true. I understand tb!LLlF"a/iy of these s tements !s'Willfully 

false, I am subject to punishment. 
Dated: Old Westbury, New York 

December 18, 2008 
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EXHIBIT"E" 

110. CLAIMS AGAINST MEMBERSHIP, APPLICATION OF PROCEEDS 

For the purposes of this rule ''safe" shall include a sale made pursuant to Rule 104 or a 
transfer made in accordance with the provisions of Rule 106: "seller" shall include firms that 
have membership privileges pursuant to Rules 106. F., G., H., I., N., R. or.S., and "claim' shall 
be limited to claims involving incidents that occurred prior to the sale of the membership and 
which arose in connection with transactions on the Exchange or membership in the Exchange, 
Claims resulting from conduct subsequent to the sale of a membership may not be asserted 
against that membership or its proceeds. All claims against the seller's membership or its 
proceeds shall be submitted in writing to the Department within 20 days of !lie posting of notice 
of the sale of said membership. At the conclusion of the 20-day claim filing period, the Markel 
Regulation Department and the Department shall conduct an inves1'1gatlon of all claims 
proper1y filed against the seller's membership or its proceeds. This investigation shall be 
completed within 20 days unless the investigation cannot be resolved within that period. 
The total proceeds of the sale, or in the case of a transfer, the value at the mid-point of 11,e bidoffer 
spread as of the date of the transfer, of the membership shall be applied to the following 
purposes and in the following order of priority: 

a Payment of all dues, fines, contributions, charges and oltier ·indebtedness due to !tie 
Exchange, !tie CME Gratuity Fund or GFX Corporation; 

b. Payment of any indebtedness to the clearing member who last qualified the selling 
© Copyright Chicago Mercantile Exchange, Inc. All rights reserved. Page 14 of 20 
member prior to the sale arising out of a pledge of: (i) such memberstiip as collateral 
secunty on such indebtedness, or (ii) a deficit which the Exchange staff determines to 
have arisen directly out of transactions on the Exchange or transactions with GFX 
Corporation: 

c. Payment of amounts due to ottier clearing members on da·1ms flied which the Exchange 
staff determines to have arisen directly out of transactions on the Exchange; 

d. Payment of amounts due to members and member firms on claims filed which the 
Exchange staff determines to have arisen directly out of transactions on the Exchange: 

e. Payment of amounts due to public customers of the "seller based on claims filed by such 
customers or based on reports of the Markel Regulation Department, which claims are 
determined by the Exchange staff to be based upo,n misappropriation of customer funds, 
improperly executed transactions, unpaid credit balances, or other similar matters, directly 
related to transactions on the Exchange·, 

No other claims against the proceeds of the sale of a membership shall be recognized and 
administered by the Exchange, but the creditors of the seller of a membership not falling in the 
foregoing categories may pursue other legal means of securing payment of ttieir obligations. 
The Exchange staff shall make a final determination of all claims filed in lime or reported by the 
Market Regulation Department and the Department against the proceeds of the sale of a 
membership. 

Except as provided in Rule 913, the Exchange staff shall make a distribution of such proceeds 
within 40 days after receiving notification and confirmation of the sale of the membership, 
unless claims to the proceeds are not resolved within that period. If, however, at such time an 
Exchange disciplinary proceeding is pending against the seller or, based upon a pending 
investigation, is highly probable, or if a legal proceeding, in respect to which the 
indemnificat'1on provis'1ons of Rule 439 would operate, is pending, has been announced or is 
highly probable, then the Exchange staff shall retain so much of the proceeds as determined 
by staff in order to satisfy such obligations until such time as the pending matter is concluded. 
Distribution of proceeds shall be made by the payment of claims in the categories 1'1sted in this 
rule to the extent the proceeds from the sale are sufficient to meet those obligations. If the 
proceeds of the sale of a membership are insufficient to pay all amounts determined to be due 
under the categories listed in this rule, the proceeds shall be applied to pay ttie full amounts 
determined to be due under subparagraphs a, b, c, d and e in the priority named. If !tie 



proceeds are insufficient to pay the amounts determined to be due under any priority, the 
claims due under that priority shall be paid pro rata, and the remaining priorities shall be left 
unpaid. In determining the amount of any claim, the Exchange staff shall first deduct the fair 
cash value of any collateral held by that claimant. Creditors of the seller of a membership 
whose obligations are not fully satisfied pursuant to this paragraph may pursue other legal 
means of securing payment of their obligations. 

The surplus, if any, shall be paid to the person whose membership was s6Id or his legal 
representative or a 106.A.-R grantee, as applicable, upon the execution of a satisfactory 
release. The Exchange staffs determination and allowance of claims hereunder shall be final. 
The death, incompetence, expulsion, suspension, insolvency or bankruptcy of a member shall 
not affect the rights of claimants under this rule. 
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400. GENERAL PROVISIONS 

Chapter 4 
Enforcement of Rules 

The Board has adopted rules, and from time to time adopts amendments and supplements to such 
rules, to promote a free and open market on the Exchange, to maintain appropriate business conduct 
and to provide protection to the public in its dealings with the Exchange and its Members. The Board 
has created committees to which it has delegated responsibility for the investigation, hearing and 
imposition of penalties for violations of Exchange rules. The Board has also delegated responsibility for 
the investigation and imposition of penalties for violations of Exchange rules to Exchange staff as set 
forth in the rules. The delegation of such responsibility and authority shall in no way limit the authority 
of the Board with respect to all rule violations. 
For purposes of Chapter 4, the term "Member'' shall mean: 1) members and clearing members of the 
Exchange, including retired members with floor access privileges and ind1v1duals and entities described 
in Rule 106; 2) associated persons ("APs") and affiliates of clearing members and member firms of the 
Exchange; 3) guaranteed introducing brokers of cleanng members and member firms of the Exchange 
and their APs, 4) Exchange permit holders and any person or entity that has been granted cross
exchange trading privileges; 5) employees, authorized representatives, contractors, and agents of any 
of the above persons or entities, in regard to the Exchange related activities of such employees and 
agents; 6) regular firms: 7) mdividuals and entities that have agreed in writing to comply with the rules of 
the Exchange; and 8) CME members and other individuals who have access to the combined CBOT 
and CME trading floors.' 
Members are deemed to know, consent to and be bound by all Exchange rules. Former Members shall 
be subject to the continuing jurisdiction of the Exchange, including, without limitation, the application of 
Rule 432.l., with respect to any conduct that occurred while a Member. 

401. THE CHIEF REGULATORY OFFICER 

It shall be the duty of the Chief Regulatory Officer to enforce Exchange rules, and he shall have 
available to him at all times the resources of the Market Regulation Department and such other 
Exchange resources as may be necessary to conduct investigations of alleged rule violations and 
market conditions. The Chief Regulatory Officer shall have the authority to inspect the books and 
records of all Members and the authority to require any Member to appear before him and produce his 
or its books and records and answer questions regarding alleged violations of Exchange rules, at the 
time, place and in the manner he designates. The Chief Regulatory Officer may also delegate such 
authority to staff of the Market Regulation Department.2 

402. BUSINESS CONDUCT COMMITTEE 

402.A. Jurisdiction and General Provisions 
The Business Conduct Committee ("BCC") shall have: 1) jurisdiction over Members with respect to 
matters relating to conduct, trading practices, sales practices, trading ethics and market manipulations 
or other actions that threaten the integrity of the market; 2) the authority, pursuant to Rule 402.C., to 
take emergency actions: 3) the authority, pursuant to Rule 402.D., to take actions against non
members; 4) the authority, pursuant to Rule 413.8., to conduct hearings on denials of access pursuant 
to Rule 413.A., and 5) the authority to conduct hearings on all matters over which it has jurisdiction. 

The BCC shall act through a Panel composed of a chairman, three Exchange members or employees 
of member firms and three non-members A quorum of a Panel shall consist of a majority of the panel, 
but must include at least the chairman, two members or employees of member firms and two non
members 
Any Panel that conducts a hearing or proceeding shall consist of panelists who possess sufficiently 
diverse interests so as to ensure fairness. 
No person shall serve on the BCC unless he has agreed in writing that he will not publish, divulge, or 
make known in any manner, any facts or information regarding the business of any person or any other 
information which may come to his attention in his official capacity as a member of the BCC, except 
when reporting to the Board or to a committee concerned with such information or to the Legal 
Department or Market Regulation Department, when requested by the CFTC or other governmental 
agency or when compelled to testify in any judicial or administrative proceeding. 

' Revised Apnl 2008. 
1 Revised December 2008. 



All information, records, materials and documents provided to the BCC and all deliberations, testimony, 
information, records, materials and documents related thereto shall be treated as non-public and 
confidential and shall not be disclosed, except as necessary to further an Exchange investigation or as 
required by law. 
402.B. Hearings 
Hearings by the BCC shall be before a Panel, and shall be conducted by a chairman of the BCC in 
accordance with the provisions of Rule 408. 
lf a Member is found guilty, by a majority vote, the Panel may do one or more of the following: 

1 Order the Member to cease and desist from the conduct found to be in violation of these rules. the 
rules of any other exchange owned or controlled by CME Group, or the Commodity Exchange Act: 

2. Order the Clearing Member or other Member to liquidate such portion of the open contracts in the 
Clearing Member's or other Member's proprietary or customers' accounts, or both, as the Panel 
deems appropriate to ensure the integrity of Exchange contracts or to ensure an orderly and liquid 
market: 

3. Order the Clearing Member or its customer to deposit such additional performance bonds with the 
Clearing House as the Panel deems appropriate to protect the integrity of open c:ontracts: 

4. Prescribe such additional capital or other financial requirements as it deems appropriate; 

5. Restrict the privilege of being affHiated with, employed by or having an interest in, a broker 
association or guaranteed introducing broker and/or suspend the trading floor access and/or the 
right to associate with a Member, 

6. Restrict the Member's access to the Globex platform or any other trading or cleanng platform 
owned or controlled by CME Group or to supervise the entry of any orders into such platforms by 
others; 

7. Res Incl the Member's access to any trading floor owned or controlled by CME Group: 

8. Restrict the Member's ability to trade or enter orders in any or all products of any exchange owned 
or controlled by CME Group: 

9. Suspend any or all of the privileges of membership; 

10. Expel the member: 
11 Impose a fine upon the Member not to exceed $1,000,000 per violation plus the amount of any 

benefit received as a result of the violation: 

12. Issue a reprimand: 
13. Prescnbe limitations on positions of the Member as may be appropriate; 

14. Impose advertising restrictions upon the Member pursuant to these rules; and/or 

15. Direct the Member to make restitution, in such amount as is warranted by the evidence, to the 
account of any party damaged by the conduct, or to the Clearing Member who has previously made 
restitution to the account of such party. 

16 Revoke the regularity status of a regular firm. 
The Panel may also find that the evidence warrants an adjustment to the account of a party where a 
Member. though not in violation of an Exchange rule, has not fulfilled his or its responsibility for proper 
execution of such party's order. 
When determining whether to impose any of the sanctions listed above, the Panel may consider any 
factors determined by the Panel to be relevant in the context of a particular case, including any of the 
factors described In the "Sanctioning Guidance to Self-Regulatory Organizations" in the CFTC Policy 
Statement Relating to the Commission's Authority lo Impose Civil Money Penalties and Futures Self
Regulatory Organizations' Authority to Impose Sanctions: Penalty Guidelines (1994). 
If the Panel shall decide by a majority vote that the matter might warrant a penalty In excess of its own 
authority, the chairman of the Panel shall refer the matter to the Board for further hearings and decision. 

402.C. Emergency Actions 
The BCC is authorized to determine whether an emergency exists and whether emergency action 
is warranted. The following events and/or conditions may constitute emergencies: 

a. Any actual, attempted, or threatened market manipulation; 
b Any actual, attempted, or threatened corner, squeeze, congestion, or undue concentration of 

positions; 
c. Any action taken by the United States or any foreign government or any state or local 



government body, any other contract market, board of trade. or any other e:xchange or trade 
assocIatIon (foreign or domestic), which may have a direct impact on trading an the E:xchange; 

d. The actual or threatened bankruptcy or insolvency of any Member or the 1mpositIon of any 
injunction or other restraint by any government agency, self regulatory organIzatIon, court or 
arbitrator upon a Member which may affect the ability of that Member ta periom, on its 
contracts; 

e Any circumstance in which rt appears that a Member or any other person or entity has failed to 
periom, contracts or is in such financial or operational condition or Is conducting business rn 
such a manner that such person or entity cannot be pem,Itted to continue In business without 
Jeopardizing the safely of customer ft.Jnds, Members, or the Exchange; and/or 

f_ Force majeure, which shall mean any circumstance (1ncludIng but not l1mIted to a strike, 
lockout, national emergency, governmental action, or act of God) which Is beyond the control 
of the buyer or seller, and which prevents the buyer or seller from making or taking delivery of 
product or effecting payment when and as provided for in E:xchange rules: and/or 

g. Any other circumstance which may have a severe, adverse effect upon the functioning of the 
Exchange 

2 In the event that the BCC detem,ines, In the good faith exercise of its sole discretion, that an 
emergency exists, it may take any of the following emergency actions or any other action that may 
be appropriate to respond to the emergency: 

a. Terrrnnate trading, 
b. Limit trading to liquidation of contracts only; 
c Impose or modify position lImIts and/or order liquidation of all or a portion of a Member's 

proprietary and/or customers' accounts, 
d Order liquidation of positions as to which the holder Is unable or unwilling to make or take 

delivery; 
e Confine trading to a specific price range; 

f. Modify price limits, 

g. Modify the trading days or hours, 

h. Modify conditions of delivery; 
Establish the settlement price at which contracts are to be liquidated, and/or 

Require add1!1onal periomiance bond to be deposited with the Clearing House. 

All actions taken pursuant to this subsection shall be by a maJorIty vote of the Panel members present 
A Member directly affected by the action taken shall be notified In writing of such action As soon as 
practicable, the Board and the CFTC shall be notified of the emergency action In accordance with CFTC 
regulations Nothing In this section shall in any way limit the authority of the Board, other committees, 
or other appropriate officials to act in an emergency situation as defined by these rules. 

402.0. Actions against Non-Members 

If the BCC or Markel Regulation Department has reason to believe or suspect that any non-member is 
conducting trading activities in vIolatIon of the Commodity Exchange Act or Exchange rules or In a 
manner that threatens the integrity or liquidity of any contract, the committee or Market Regulation 
Department may request such non-member and require any Members to appear, produce documents 
and testify at a Markel Regulation Department interview or investigation, or hearing to be conducted by 
the BCC 
If, a~er the hearing, the BCC detem,ines that the actions of such non-member threaten the 1nlegrIty or 
liquidity of any contract or threaten to violate or violate the Commodity Exchange Act or Exchange rules, 
the BCC may: 
1 Order any Clearing Member to liquidate all or any portion of such non-member's position, 

2. Order that no Clearing Member accept new posItIons on behalf of any such non-member; 
3. Deny, limit or temiinate access of such non-member to the Globex platform or any other trading or 

clearing platfom, owned or controlled by CME Group, and/or 
4. Order such action as is necessary to prevent a threat to the contract or violation of the Commodity 

Exchange Act or Exchange n.iles 

403. CLEARING HOUSE RISK COMMITTEE 

'Revised December 2006. 



403.A. Jurisdiction and General Provisions 
The Clearing House Risk Committee (or any subcommittee thereof) (collectively, "CHRC"), shall 
determine whether an applicant satisfies the qualifications for status as a Clearing Member. The CHRC 
decision shall be subJect to appeal to the Board by an applicant. The CHRC may adopt regulations 
regarding qualifications for admission to membership in the Clearing House, which regulations. when 
approved by the Board, shall have the same effect as rules of the Exchange. The CHRC shall act upon 
applications for clearing membership and applications for assignment of Class A Shares and Series 8 
trading rights for clearing purposes. Applications for clearing membership and for assignment of Class 
A Shares and Series B trading rights for clearing purposes, when approved by the CHRC, shall be 
effective and thereafter ratified by the Board. 
The CHRC shall have at least two co-chairmen, who shall be members of the Board, and at least seven 
additional individuals, five who shall be Clearing Member representatives and at least one who shall be 
a non-member. 
The CHRC may conduct investigations, issue charges and consider settlement offers on its own 
initiative or by referral from Exchange staff, the PCC, or the BCC. Hearings on charges issued by the 
CHRC will be conducted by the BCC pursuant to the provisions of Rule 408. 
If the CHRC determines that a Clearing Member is in a financial condition which jeopardizes or may 
jeopardize the integnty of the Exchange, the CHRC may, by majority vote. 
1. Order the Clearing Member or its customers to deposit such additional performance bond with the 

Clearing House as deemed appropriate to protect the integrity of open contracts; 
2 Prescribe such additional capital or other financial requirements as it deems appropriate; 

3. Impose position limits on Clearing Members based on their regulatory capital and such other 
criteria as it deems appropriate; 

4. Suspend a Clearing Member, subject to approval of any two of the following individuals: the Chief 
Executive Officer, the President, the President of the Clearing House, the Chairman of the Board, 
the Chairman of the CHRC or the Chief Operating Officer; and/or 

5. Order the Clearing Member to cease and desist from the conduct found to be contrary to the best 
interests of the Exchange 

No person shall serve on the CHRC unless he has agreed in writing that he will not publish, divulge, or 
make known in any manner, any facts or information regarding the business of any person or entity or 
any other information which may come to his attention in his offiaal capacity as a member of the CHRC, 
except when reporting to the Board or to a committee concerned with such information or to the Legal 
Department, Audit Department or Market Regulation Department, when requested by the CFTC or other 
governmental agency or when compelled to testify in any judicial or administrative proceeding. 

All information and documents provided to the CHRC and all deliberations and documents related 
thereto shall be treated as non-public and confidential and shall not be disclosed, except as necessary 
to further an Exchange investigation or as required by law 

The CHRC shall have Jurisdiction to enforce rules pertaining to the following: 

1. Financial integrity of Clearing Members, and 
2. Business conduct of and compliance with Exchange rules by Clearing Members and by any 

Member who is an officer or a principal or who has assigned his membership on behalf of a 
Clearing Member, in connection with such Clearing Member's activities, except insofar as 
jurisdiction over matters relating to conduct, trading practices, trading ethics and certain sales 
practices of Members, and market manipulations or other actions that threaten the integrity of the 
market are within the purview of the BCC. 

403.B. Settlement Offers 
A respondent that is the subject of an investigation or charges may submit for consideration by the 
CHRC a written offer of settlement in disposition of such investigation or charges. A respondent may 
submit a settlement offer without admitting or denying the rule violations upon which the penalty is 
based; provided, however, that an offer must include a consent to entry of findings by the CHRC 
regarding the conduct and rule violations at issue and to the penalty to be imposed. 
If the Audit or Market Regulation Department does not oppose the respondent's offer of settlement, the 
respondent's written offer of settlement and the Audit or Market Regulation Department's supporting 
statement shall be submitted to the CHRC for consideration. 
If the Audit or Market Regulation Department opposes an offer of settlement, the Respondent's written 
offer and the Audit or Market Regula!Jon Department's written opposition shall be submitted to the 
CHRC. The CHRC's consideration of the offer of settlement shall be based upon the written offer and 



opposition filings, as well as the evidence presented to the CHRC in determining to issue the charges 

The respondent may withdraw his offer at any time prior to final acceptance of the offer by the CHRC If 
the CHRC accepts the offer, a written decision setting forth the CHRC's findings and sanction shall be 
issued. and written notice of the decision shall be given to the respondent. 

If the CHRC rejects the offer, the respondent will be notified of the rejection and the offer will be 
deemed withdrawn. If an offer is withdrawn or rejected by the CHRC, the respondent shall not be 
deemed to have made any admissions by reason of the offer and shall not otherwise be prejudiced by 
having submitted the offer. The CHRC chairman may decline to convene the CHRC to consider a 
settlement offer. 
In submitting a settlement offer, the respondent waives his right to a hearing and to appeal the CHRC's 
decision if the offer is accepted; the respondent also waives any claim of bias or prejudgment on the 
part of the CHRC. If a respondent submits an offer within 14 days of a scheduled BCC hearing on the 
charges, or after the BCC hearing has begun, the offer shall not stay the BCC hearing unless otherwise 
determined by the chairman of the BCC. Any settlement offer submitted within 14 days of a scheduled 
BCC heanng will be directed to the BCC in the first instance. The BCC may determine to accept or 
reject the settlement offer, or the BCC may refer the settlement offer to the CHRC. in which case the 
CHRC will determine whether to accept or reject the offer. 

403.C. Emergency Actions 
The CHRC is authorized to determine whether an emergency exists and whether emergency action 
Is warranted. The following events and/or conditions may constitute emergencies: 
a. Any circumstances which may materially affect the performance of contracts traded on the 

Exchange, including failure of the payment system; 
b. Any action taken by the United States or any foreign government or any state or local 

government body, any other contract mar,<;et, board of trade. or any other exchange or trade 
association (foreign or domestic), which may have a direct impact on trading on the Exchange, 

c. The actual or threatened bankruptcy or insolvency of any Member or the imposIt1on of any 
injunction or other restraint by any government agency, court or arbitrator upon a Member of 
the Exchange which may affect the ability of that Member to perform on its contracts: 

d. Any circumstance in which it appears that a Member or any other person or entity has failed to 
perform contracts, Is insolvent. or is In such financial or operational condition or is conducting 
business in such a manner that such person or entity cannot be permitted to continue In 
business without jeopardizing the safety of customer funds, Members, and/or the Exchange, 
and/or 

e. Any other circumstances which may have a severe. adverse effect upon the functioning of the 
Exchange. 

2. In the event that the CHRC determines, in the good faith exercise of its sole discretion, that an 
emergency exists, it may take any of the following emergency actions or any other action that may 
be appropriate to respond to the emergency. 
a. Order the Clearing Member or his customer to deposit such additional performance bond with 

the Clearing House as deemed appropriate to protect the integrity of open contracts: 

b. Prescribe such additional capital requirements as it deems appropriate; 

c. Prescribe such position limitations as ii deems appropriate: 
d. Order special or advance performance bond or funds to be deposited with the Clearing House 

from Members or from longs, shorts or both; and/or 

e. Order such performance bond changes as ii deems appropriate. 
All actions taken pursuant to this subsection shall be by majority vote of the committee members 
present. A Member affected by the action taken shall be notified in writing of such action As soon as 
practicable. the Board and the CFTC shall be promptly notified of the emergency action in accordance 
with CFTC regulations. Nothing in this section shall In any way limit the authority of the Board, other 
committees, or other appropriate officials to act in an emergency situation as defined by these rules 

403.D. Appeal of Administrative Fines 
Appeals of administrative fines in excess of $25,000, imposed pursuant to Rule 852, shall be heard by a 
panel comprised of a co-chairman and three members of the CHRC. The panel's decIsIon shall be 
final. The appellant shall be advised of its right to appear at the hearing and of its right to be 
represented by legal counsel or a member of the Exchange, other than a member of the CHRC, a 
member of the Board or an employee of the Exchange. The appellant may present evidence in support 
of its appeal. The panel shall not set aside, modify or amend the decision appealed from unless the 



panel determines by a majority vote that the decision was: 

1. Arbitrary, capricious, or an abuse of Exchange staff's discretion; 

2. In excess of Exchange staff's authority or jurisdiction; or 

3. Based on a clearly erroneous application or interpretation of Exchange rules. 

404. PIT COMMITTEE 

The Pit Committee shall have the authority to: 1) participate in the determination of opening and closing 
ranges in accordance with Rule 546; 2) oversee and enforce changes in prices in accordance with Rule 
528; 3) resolve pit space disputes; 4) remove unauthorized persons from the pit; 5) resolve, by 
immediate action, all grievances arising from price infractions pursuant to Rule 514 during pit trading; 
and 6) issue charges for alleged violations of Rule 514. 
To the extent that Pit Committee members participate in the creation of settlement prices, they agree to 
assign and transfer to the Exchange any and all right. title and interest in and to the settlement prices, 
including, but not limited to, all copyrights in the settlement prices. 
A Pit Committee member shall not exercise his authority if he or any person, firm, or broker association 
with which he is affiliated has a personal, financial, or other direct interest in the matter under 
consideration. A Pit Committee member shall be deemed to have a financial interest if the decision is 
likely to have an immediate financial impact on a transaction for his account or an account in which he 
has an interest or if the decision is likely to impact on liability for filling an order for which he or a person 
with whom he has a financial or business relationship was responsible. 

405. FLOOR CONDUCT COMMITTEE 

The Floor Conduct Committee shall be responsible for resolving pit space disputes that are not resolved 
by the Pit Committee. The committee shall conduct summary proceedings for alleged violations of Rule 
514. Floor Conduct Committee members shall participate in the resolution of quotation change 
requests pursuant to the Quotation Change Procedures set forth in the Appendix to Chapter 5 The 
Floor Conduct Committee shall have jurisdiction to conduct summary proceedings for violations of, and 
assess penalties in accordance with, Exchange rules. The procedures contained in Rule 409 shall 
govern summary proceedings. 

406. PROBABLE CAUSE COMMITTEE 

The Probable Cause Committee ("PCC") shall receive and review investigation reports from the Market 
Regulation Department. The PCC shall act through a Panel comprised of a chairman, three Exchange 
members or employees of member firms and three non-members. A quorum of a Panel shall consist or 
a majority of the Panel, but must include at least the chairman, two members or employees of member 
firms and two non-members. The Market Regulation Department is not required to provide notice of its 
intent to appear before the PCC to request charges. 
Each Panel shall consist of panelists who possess sufficiently diverse interests so as to ensure fairness. 

The PCC shall have the power to compel any Member to appear before it and to produce all books and 
records relevant to the subject matter under investigation. No Member or subject of an investigation 
shall have the right to appear before the PCC or make any written submission on his behalf. 

A Panel shall endeavor to review an investigation report prepared by the Market Regulation Department 
within 30 days of receipt of a report the Panel deems to be complete. The Panel shall. by maJority vote. 
take one of the following actions: If the Panel determines that disciplinary action is unwarranted it shall 
direct that no further action be taken or that a warning letter be issued. If the Panel determines that a 
reasonable basis exists for finding that a violation of an Exchange rule may have occurred which may 
warrant disciplinary action, it shall issue appropriate charges. The Panel shall direct the Market 
Regulation Department to give notice of the charges to the respondent In accordance with Rule 407.B. 
and to the appropriate BCC Panel chairman. 
The Market Regulation Department may appeal to the Board any refusal by a Panel to issue those 
charges requested by the Market Regulation Department. If such an appeal is requested, the Board 
shall conduct a hearing on the matter in accordance with the procedures in Rule 411 

No person shall serve on the PCC unless he has agreed m writing that he will not publish, divulge or 
make known in any manner, any facts or information regarding the business of any person or entity or 
any other information which may come to his attention in his official capacity as a member of the PCC, 
except when reporting to the Board or to a committee concerned with such information or to the Legal 
Department or Market Regulation Department. when requested by the CFTC or other governmental 
agency or when compelled to testify in any judicial or administrative proceeding 



All information, records, materials and documents provided to the PCC and all deliberations, testimony, 
information, records, matenals and documents related thereto shall be treated as non-public and 
confidential and shall not be disclosed, except as necessary to further an Exchange investigation or as 
required by law' 

407. INITIAL INVESTIGATION, ASSIGNMENT FOR HEARING AND NOTICE OF CHARGES 

The Market Regulation Department shall 1nvest1gate alleged rule violations lnvest1gat1ons and all 
information and documents obtained dunng the course of an 1nvestigat1on shall be treated as non-public 
and confidential and shall not be disclosed, except as necessary to further an Exchange 1nvest1gation or 
as required by law. The Market Regulation Department is authorized to take recorded 1nterv1ews of 
Members pursuant to an Exchange 1nvest1gation. 
The Market Regulation Department may take oral depositions of witnesses during an invest1gat1on The 
Member under investigation shall be given at least five days written notice of the time of the deposition 
and place where the witness will be deposed, which may be at any location within the United States 
The Member under invest1gat1on shall have the right to be present in person or by representative at the 
oral deposition, with right of cross-examination All oral depositions of witnesses shall be taken under 
oath, before an officer qualified 1n the place of the depos1t1on to administer oaths, and the complete 
testimony of the witnesses shall be transcribed by such officer or by a person under his superv1s1on. 
Oral depos1t1ons taken in accordance with this rule shall be adm1ss1ble in evidence at any hearing of the 
Board of Directors or a committee, reserving to the Member under 1nvesligatmn the right to object at the 
hearing to the relevancy or mater1al1ty of the testimony contained therein 
Upon conclusion of an investigation, the Market Regulation Department may issue a warning letter to 
the Member under investigation Such letter shall not constitute either the finding of a rule violation or a 
penalty. 
If the Market Regulation Department has reasonable cause to believe an offense has occurred which 
should be dealt with by a panel of the BCC ("BCC Panel"), 11 shall request a panel of the PCC ("PCC 
Panel"} to convene to consider its recommendation for charges The Market Regulation Department's 
presentation to the PCC Panel shall not constitute an ex parte communication as described rn Rule 417. 

407.A. Investigation File 
The Market Regulation Department shall maintain a file once an investigation 1s initiated The file shall 
include any materials in the possession of the Market Regulation Department that may be relevant to 
the conduct being investigated In any matter in which a PCC Panel issues charges, the 1nvest1gation 
file shall include an investigation report prepared by the Market Regulation Department A member 
charged with a v1olat1on of the rules shall have the right to review the evidence 1n the invest1gat1on file 
relevant to the issued charges, provided, however, that protected attorney work product. attorney-client 
communications and investigative work product, including, but not l1m1ted to, the mvest1gat1on report and 
any exception reports, are neither discoverable by a respondent in disciplinary proceedings nor subject 
to review by a respondent as part of the investigation file Production of the mvest1gat1on report to a 
PCC Panel shall not constitute a waiver of the protected and/or privileged nature of such report. 

407.B. Notice of Charges; Opportunity for Hearing 
The notice of charges shall set forth the alleged misconduct and the rule(s) alleged to have been 
violated, and shall advise the respondent regarding the submission of a responsive answer to each 
charge 1n accordance with Rule 407.C. Further, the notice shall advise the respondent that the matter 
will be heard by a BCC Panel and of the time and place for the hearing, ii known. The respondent shall 
also be advised of his right to appear personally at the hearing and of his right lo be represented by 
legal counsel or a member of the Exchange, other than a member of the charging or hearing committee, 
a member of the Board or an employee of the Exchange. A respondent may waive his right lo a 
hearing w1th1n 10 days of receipt of the notice of charges. 
A respondent who elects to waive his right to a hearing on the charges will be notified of the dale on 
which the BCC Panel will render its decision. Upon a finding of guilt on any charge, the BCC Panel will 
promptly determine what penalties, 1f any, are ta be imposed and their effective dale A respondent 
who has waived his right ta a hearing and/or admitted the charges against him will be advised of his 
right to participate 1n the hearing solely with respect to the penalty 
407.C. Answer to Charges 

The respondent shall have 21 days after notice to submit a written answer lo the charges. Upon a 
showing of good cause, the BCC Panel chairman may extend the period of time 1n which the 
respondent is required to submit his answer The answer must state that the respondent admits, 

' Revised Dec.ember 200S 



denies, or lacks sufficient knowledge to admit or deny each charge. A statement of lack of sufficient 
knowledge shall be deemed a denial. Any charge not denied in whole or in part shall be deemed 
admitted, and the failure to file a timely answer may be deemed an admission to the charges. If all the 
charges are admitted. the respondent shall be deemed to waive his right to a hearing on the charges 
and the BCC Panel shall find that the violations alleged in the notice have been committed. The BCC 
Panel will determine the penalty, if any, to be imposed at a hearing, due notice of which will be provided 
to the respondent The respondent shall be advised of his right to appear personally at the penalty 
hearing and advised of his right to be represented by legal counsel or another member of the 
Exchange. other than a member of the charging or hearing committee, a member of the Board or an 
employee of the Exchange. 
If an answer contains both an admission to one or more charges and a denial of one or more charges, 
the BCC Panel will consider the penalties which may be imposed for the admitted charges at the same 
time as the charges denied by the respondent are considered.

1 

408. CONDUCT OF HEARINGS 

408.A. General 
All disciplinary proceedings conducted before a panel of the BCC or before a hearing panel of the Board 
of Directors (collectively, 'Panel") shall be conducted in accordance with the following procedures. 
Hearings shall be fair. The respondent shall have the right to appear personally at the hearing and to 
be represented by legal counsel or a member of the Exchange, other than a member of the charging or 
hearing committee, a member of the Board, a potential respondent or witness, or an employee of the 
Exchange. The Panel or its chairman shall have the power to compel any Member to attend, testify 
and/or produce evidence in connection with the hearing. 
The BCC's counsel shall, in writing, notify the respondent of the names of the persons on the Panel at 
least seven days in advance of the originally scheduled hearing dale. Parties to the hearing may 
request the Panel chairman to strike any panelist for good cause shown. The Panel chairman may then 
excuse such panelist and direct that an alternate panelist be appointed. 

408.B. Pre-Hearing 

1. Procedural and Evidentiary Matters 

The Panel chairman may require a pre-hearing conference. 
The Panel chairman shall have the authonty to decide all procedural and evidentiary matters and all 
pre-hearing motions, and the chairman's decision shall be final. Notwithstanding the preceding 
sentence, a motion to dismiss any or all of the charges may be granted only by the Panel. The Market 
Regulation Department may appeal to the Board any decision of the Panel to grant such a motion. If 
such an appeal is requested, the Board shall conduct a hearing on the matter In accordance with the 
procedures in Rule 411. 
Pre-hearing motions must be submitted in writing to the BCC's counsel and a copy shall also be 
provided to the Market Regulation Department. Motions to dismiss any or all of the charges must be 
submitted at least 21 days in advance of the originally scheduled hearing date and a copy shall also be 
provided to the Market Regulation Department. Upon receipt, the Market Regulation Department shall 
have seven days to submit a written response to the BCC's counsel, and shall provide a copy to the 
respondent. 
Any pre-hearing motions not specifically covered by these rules must be filed at least five business days 
in advance of the hearing. 
Prior to the hearing, the respondent may examine all evidence which is to be relied upon by the Market 
Regulation Department during the hearing, or which is relevant to the charges. However, the 
respondent shall not be entitled to examine protected attorney work product, attorney-client 
communications or investigative work product, including, but not limited to, the investigation report and 
any exception reports. The respondent may obtain a copy of all such evidence, and any copying costs 
shall be the sole responsibility of the respondent. A respondent who seeks documents that are not in 
the possession of the Market Regulation Department may request the documents from their custodian. 
The Market Regulation Department is not required to produce or obtain any documents that are not in 
its possession. Upon a showing of good cause, the respondent may petition the Panel chairman to 
compel the production of documents by a custodian, provided that the custodian is subject to the 
jurisdiction of the Exchange, the custodian has refused voluntarily to provide the documents, and the 
documents are relevant to the charges. The Market Regulation Department may object, m whole or m 
part, to any such petition. 
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The issuance of charges shall not restrict the Market Regulation Department from further investIgatIng 
the activity underlying the charges or investigating other potential violations by the respondent 

2. Subm1ss1on of Documents and Identification of Witnesses by Respondent 

Al least 10 days in advance of the heanng, the respondent shall submit to the Market Regulation 
Department copies of all documents and records upon which the respondent plans lo rely al the 
hearing, and provide a list of, and make available for inspection by the Markel Regulation Department, 
all books. records, names of witnesses and other tangible evidence upon which the respondent plans to 
rely at the hearing Toe Panel may refuse to consider any books, records, documents or other tangible 
evidence which was not made available to, or witnesses whose names were not submitted to, the 
Markel Regulation Department pursuant to this section 

408.C. Settlement Offers 
A respondent that is the subject of an 1nvest1gation or charges may submit for consideration by the 
Panel a written offer of settlement in d1spos1tion of such investigation or charges. However, the CHRC 
will determine whether lo accept or reject any settlement offer with respect to charges issued by the 
CHRC submitted more than 14 days before a scheduled BCC hearing, pursuant to Rule 403.8. 

A respondent may submit a settlement offer without admitting or denying the rule violations upon which 
the penalty is based; provided, however, that an offer must include a consent to entry of findings by the 
Panel regarding the conduct and rule violations at issue and to the penalty to be imposed. 

If the Market Regulation Department does not oppose the respondent's offer of settlement. the 
respondent's written offer of settlement and the Market Regulation Department's supporting statement 
shall be submitted to the Panel for consideration. 
If the Market Regulation Department opposes the respondent's offer of settlement, then following the 
issuance of any charges by the PCC, the respondent may submit a written offer of settlement for 
consideration by the Panel no less than 14 days in advance of the originally scheduled hearing date. If 
a respondent submits an offer less than 14 days before a scheduled hearing date. or after the heanng 
has commenced, the offer shall not be considered unless agreed by the parties. In considering whether 
to accept the respondent's offer, the Panel shall examine the respondent's written offer of settlement 
and the Market Regulation Department's written opposition thereto 
The respondent may withdraw his offer at any lime prior to final acceptance of the offer by the Panel. If 
the Panel accepts the offer, a written decision setting forth the Panel's findings and sanction shall be 
issued, and written notice of the decision shall be given to the respondent. 

If the Panel rejects the offer, the respondent will be notified of the rejection and the offer will be deemed 
withdrawn If an offer Is withdrawn or rejected by the Panel, the respondent shall not be deemed to 
have made any admissions by reason of the offer and shall not otherwise be preIudiced by having 
submitted the offer. 
The Panel chairman may decline to convene the Panel to consider a settlement offer. Upon consent by 
the respondent, any hearing that follows a rejected settlement offer will be heard by the same Panel. 

In submitting a settlement offer, the respondent waives his right to a heanng and to appeal the Panel's 
decIsIon if the offer is accepted; the respondent also waives any claim of bias or prejudgment on the 
part of the Panel 

408.D. Hearings 
The Markel Regulation Department shall be a party to the hearing and shall present evidence on the 
charges. The Markel Regulation Department and the members of the Panel may question any witness 
and examine all the evidence stipulated to or presented at the hearing. The respondent shall be entitled 
to appear personally, testify, produce evidence. call witnesses on his own behalf and cross-examine 
any witness. The Market Regulation Department bears the burden of establ1sh1ng the basis for a finding 
of guilt on any charge by a preponderance of the evidence. Formal rules of evidence shall not apply 

All testimony and documents produced In connection with a disciplinary hearing shall be deemed non
public and confidential and shall not be disclosed except In connection with proceedings resulting from 
that hearing or as required by law A recording or other substantially verbatim record of the hearing 
shall be made and become part of the record of the proceeding. If a respondent requests a transcript, 
he shall be solely responsible for the cost of producing the transcript 
A majority vote of the Panel is required for a frnding of guilt. A respondent that is found not guilty shall 
not again be charged with or tried for the same underlying conduct. In the event of a finding of guilt, the 
Panel may request additional information or argument from the parties as to the appropriate nature and 
amount of a sanction prior lo determining such sanction. In the absence of exceptional circumstances. 
as determined by the Panel chairman, such argument shall proceed immediately upon the conclusion of 
the evidence and determination of the committee. 



408.E. Decisfons 

Promptly following a hearing. the respondent shall be issued a written decision of the Panel's findings, 
which shall include: the notice of charges (or a summary thereof); the answer to the charges, if any (or a 
summary thereof); a brief summary of the evidence produced at the hearing; a statement of findings 
and conclusions with respect to each charge, including the specific rules which the respondent is found 
to have violated: a declaration of any penalty imposed and the effective date of such penalty: and the 
availability, if any, of an appeal of the decision within the Exchange or to the Commodity Futures 
Trading Commission 1 

409. SUMMARY PROCEEDINGS BEFORE THE FLOOR CONDUCT COMMITTEE 

409.A. Jurisdiction 

A member of the Pit Committee, a member of the Floor Conduct Committee, or a designated 
representative of the Market Regulation Department shall have the authority to issue charges against 
an individual with respect to trading infractions as set forth in Rule 514. A panel of the Floor Conduct 
Committee shall have authority to conduct summary proceedings with respect to charges under Rule 
514. 

Charges against an individual shall be issued by filing the appropriate forms with the Market Regulation 
Department and by giving a copy to the respondent 

409.B. Selection of the Panel 

For proceedings before the Floor Conduct Committee, the Chief Regulatory Officer or his designee, in 
consultation with a Floor Conduct Committee Co-Chairman, shall select a panel consisting of three 
additional members of the Floor Conduct Committee, which may include other Co-Chairmen of the 
committee. The Chief Regulatory Officer shall endeavor to rotate the members serving on the panels. 

No panelist may serve on the particular panel if he or any person, firm, or broker association with which 
he is affiliated has a personal, financial, or other direct interest in the matter under consideration. 

409.C. Conduct of Summary Proceedings 

A summary proceeding before the Floor Conduct Committee shall be conducted in a fair and impartial 
manner 

A summary proceeding before the Floor Conduct Committee shall take place as soon as practicable 
after the issuance of charges. The proceeding will not be recorded. The respondent shall be entitled to 
appear personally and answer the charges issued. Respondents and witnesses may not be 
represented by counsel at a summary proceeding. However, an employee without membership 
privileges who is a respondent may be represented by a single representative of his employer. A panel 
shall decide by a majority vote whether the individual Is guilty of the violation or offense charged. If the 
accused individual is found guilty, a panel may impose fines in accordance with Exchange rules A 
witness who fails to appear at a summary proceeding after being directed to do so by the Chairman of 
the panel or by staff may be charged with a violation of Rule 432. 

If a panel of the Floor Conduct Committee, by a majority vote, decides that the matter is of maJor 
importance or might warrant a penalty in excess of its own authority, the ChairfTlan of the Panel shall 
refer the matter to the PCC and shall inform the individual of this referral in writing. 

409.D. Appeals 

An individual found guilty of an offense who receives a fine greater than $1,000 may, within 10 days of 
the decision, file a written appeal of the decision with the Market Regulation Department A written 
appeal that fails to specify the grounds for the appeal and the specific error or impropriety of the original 
decision shall be dismissed by the Chief Regulatory Officer. The appeal shall be heard by a Panel of 
the BCC ("BCC Panel") whose decision shall be final. The appellant shall be entitled to be represented 
by counsel, appear personally before the BCC Panel and present evidence that he may have in support 
of his appeal. The BCC Panel shall not set aside, modify or amend the appealed decision unless It 
determines, by majority vote, that the decision was: 

1. Arbitrary, capricious, or an abuse of the committee's discretion, 

2. In excess of the committee's authority or jurisdiction; or 

3. Based on a clearly erroneous application or interpretation of Exchange rules. 

410. HEARINGS BEFORE A HEARING PANEL OF THE BOARD OF DIRECTORS 

Whenever a hearing is scheduled to be held before a hearing panel of the Board {"Panel"), the 
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Chairman of the Board shall appoint a director to serve as the Panel chairman, who shall conduct the 
heanng, and two add1t1onal directors to serve on the Panel. One of these directors shall be a non
member. A majority decision by the Panel shall be considered the action of the Board as a whole 

This rule shall not create any right to a hearing before a Panel that Is not otherwise provided for In other 
rules of the Exchange. The Chairman of the Board shall determine, in his sole discretion, whether 
sufficient grounds exist to hold a hearing with respect to any matter that is not addressed by other 
Exchange rules 
Each Panel that conducts a hearing or proceeding shall consist of directors that possess sufficiently 
diverse interests so as to ensure fairness. In a disciplinary matter, the hearing shall be conducted in 
accordance with the provisions of Rule 408 
No member of the Board may serve on a particular Panel if he part1c1pated on the charging committee 
or has a personal, financial or other direct interest in the matter under consideration or Is a member of 
the same brok.er assocIatIon as the respondent.

1 

411. APPEAL TO A HEARING PANEL OF THE BOARD OF DIRECTORS 

The Market Regulation Department may request an appeal to a hearing panel of the Board ("Appellate 
Panel") regarding a final decision of or sanction imposed by the BCC, or any refusal by the PCC lo 
issue those charges requested by the Market Regulation Department, by filing a request for an appeal 
with the Exchange Legal Department within 10 business days after receiving notice of such decIsIon, 
sanction or refusal Filing of a request for an appeal by the Mark.et Regulation Department shall stay 
any decIsIon that is appealed unless the Chairman of the Board or the chairman of the BCC Panel from 
which the appeal is tak.en specifically directs that the decIs1on Is not stayed pending appeal. 
A Member found guilty of an offense or otherwise aggrieved by a final decision of the BCC, may, within 
10 business days of being provided notice of any such decision, unless specifically prohibited, request 
an appeal to an Appellate Panel provided that the decision assesses a monetary sanction greater than 
$10,000 and/or an access denial or suspension of any membership privileges for greater than five 
business days against the Member Filing of a request for an appeal by a Member shall stay the 
decision appealed unless the Market Regulation Department objects to such a stay and the Chairman 
of the Board or the chairman of the BCC Panel from which the appeal Is taken specifically directs that 
the decision is not stayed pending appeal 
Upon receiving the written request for an appeal, the Appellate Panel. by a majonty vote, shall 
determine whether sufficient grounds exist to hold a hearing on the appeal The Appellate Panel may 
only determine that sufficient grounds exist if there Is a reasonable basis to conclude that the appellant 
might be able to meet one of the standards identified below that would permit the Appellate Panel to set 
aside, modify or amend the appealed decIsIon or the refusal to issue charges The Appellate Panel's 
determInatIon shall be based solely upon the written request and, In the case of an appeal of a BCC 
decision, any written response by the opposing party The Appellate Panel's determination of whether 
to hold a hearing on an appeal shall be final. 
If the Appellate Panel grants the appellant's request for a hearing, the appeal shall be heard within 60 
days of the filing of the request for an appeal, unless the chairman of the Appellate Panel determines 
that good cause for an extension has been shown 
The appellate heanng shall be l1m1ted to the record from the appealed proceeding. The Appellate Panel 
shall not entertain any new evidence or new legal theory not raised ,n the prior proceeding except upon 
a clear showing by the appellant that such new evidence or new legal theory did not exist or was not 
ascertainable by due diligence at the time of the proceeding, and that there was 1nsuffic1ent time within 
the intervening penod prior to the hearing of the Appellate Panel for the appellant to bring such new 
evidence or legal theory to the attention of the BCC or the PCC, as applicable. The chairman of the 
Appellate Panel shall allow the filing of briefs in connection with the appeal of a decision of the BCC. 
The Appellate Panel shall review the invest1gatIon report in connection with the appeal of a refusal by 
the PCC to issue those charges requested by the Market Regulation Department. 
No member of the Board may serve on a particular Appellate Panel if he participated on the PCC Panel 
that issued, or considered issuing, the charges, or on the BCC Panel that issued the dec1s1on, or ii he 
has a personal, financial, or other direct interest In the matter under consideration or is a member of the 
same broker association as the respondent or potential respondent 
The Chairman of the Board shall appoint a director to serve as the Appellate Panel chairman, who shall 
conduct the hearing, and two additional directors to serve on the Appellate Panel One of these 
directors shall be a non-member. Any party to the appeal may request the Chairman of the Board to 
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strike any director for good cause shown The Chairman of the Board may then excuse such director 
and shall then select an alternate director from the Board An Appellate Panel shall consist of directors 
that possess sufficiently diverse interests so as to ensure fairness. 

The Appellate Panel shall not set aside, modify or amend the appealed decision or the refusal to issue 
charges unless it determines, by a majority vote, that the decision or the refusal to issue charges was 

A. Arbitrary, capricious, or an abuse of the committee's discretion; 

B. In excess of the committee's authority or junsdiction; or 

C. Based on a clearly erroneous application or interpretation of Exchange rules. 

In the case of an appeal of a disciplinary decision, the Appellate Panel shall issue a written decision 
which shall include a statement of findings with respect to the decision from which the appeal was taken 
and the Appellate Panel's determination that such 1nit1al decision is affirmed, set aside, modified or 
amended in whole or in part and, with respect to any initial decision that is not affirmed in whole, the 
Appellate Panel's determination of the order or penalty to be imposed, 1f any, and the effective date. 
The decision of the Appellate Panel shall be deemed a decision of the Board and shall be a final 
decIs1on of the Exchange. 

In the case of an appeal by the Market Regulation Department of a decision by the PCC not to issue 
those charges requested by the Market Regulation Department, the Appellate Panel shall either affirm 
or set aside the decision of the PCC. If the decision is set aside, the Appellate Panel shall remand the 
matter to the PCC for the issuance of charges. If the decision is affirmed, the Appellate Panel shall 
direct that no further action be taken and such decision shall be deemed a dec1s1on of the Board and 
shall be a final decision of the Exchange. 

In the case of an appeal by the Markel Regulation Department of a decision by the BCC to grant a 
respondent's motion to dismiss any or all of the charges, the Appellate Panel shall either affirm or set 
aside the decision of the BCC with respect to each dismissed charge. If the decision is set aside with 
respect to any dismissed charge, such charge shall be deemed to be reinstated and disciplinary 
proceedings with respect to all of the charges shall be conducted before a different panel of the BCC 
pursuant to the procedures in Rule 408. If the decision is affirmed with respect to any dismissed 
charge, the Panel shall direct that no further action be taken with respect to such dismissed charge and 
such decision shall be deemed a decision of the Board and shall be a final decision of the Exchange 

This rule shall not apply to appeals of Arbitration Committee decisions, which shall be governed by the 
rules contained In Chapter 6. 1 

412. SUMMARY ACTION 

In cases of action taken against a Member pursuant to Rules 976 or 977, the Member affected shall be 
notified in writing of such action The notice shall state: the action taken: the reason for action, and the 
effective time, date and duration thereof 

The Member may, within two business days following receipt of notice of action taken, request a 
hearing before a hearing panel of the Board ("Panel") pursuant to Rule 410. The hearing shall be 
conducted within 60 days of such request, in accordance with the requirements of Rule 408, unless the 
chairman of the Panel determines that good cause for an extension has been shown, but shall not stay 
any action taken pursuant to Rules 976 or 977. 

Following the hearing. if any, the Panel shall cause to be prepared a written decision containing· a 
description of the summary action; the reasons for such action, a descn·pt1on of the evidence produced 
at the hearing, findings and conclusions; a determination that the summary action should be affirmed, 
set aside, modified or amended and the reasons therefor; and the effective date and duration. if any, of 
subsequent or continuing actions The Panel shall not set aside, modify or amend the summary action 
taken against a Member unless it determines, by a majonty vote, that the summary action taken was: 

A. Arbitrary, capricious. or an abuse of the committee's discretiOn; or 

B. In excess of the committee's authority or jurisdiction.2 

413. SUMMARY ACCESS DENIAL ACTIONS 

413.A. Authority to Deny Access 

Members may be: (1) denied access to any or all CME Group markets: (2) denied access to the Globex 
platform; (3) denied access to any other electronic trading or clearing platform owned or controlled by 
CME Group; or (4) immediately removed from any trading floor owned or controlled by CME Group by 
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the Chief Regulatory Officer or his delegate upon a good faith determination that there are substantial 
reasons to believe that such immediate action is necessary to protect the best interests of the 
Exchange. 
Non-members may be denied access to any or all CME Group mari<ets or be denied access to the 
Globex platform or any other electronic trading or clearing platform owned or controlled by CME Group 
by the Chief Regulatory Officer or his delegate upon a good faith determination that there are 
substantial reasons to believe that such immediate action is necessary to protect the best interests of 
the Exchange. 

413.B. Notice 
Promptly after an action is taken pursuant to Rule 413.A., the Member shall be informed of the action 
taken, the reasons for the action, and the effective date, time and the duration of the action taken. The 
Member shall be advised of his right to a hearing before a panel of the BCC ("Panel") by filing notice of 
intent with the Mar'Ket Regulation Department within 1 O business days of the Notice date. 

413.C. Hearing 

The Member shall have the right to be represented by legal counsel or a member of the Exchange, 
other than a member of the BCC, a member of the PCC, a member of the Board or an employee of the 
Exchange The Panel shall conduct a de novo hearing solely on the issue of the denial of access in 
accordance with the procedures in Rule 408. Filing of a notice of intent pursuant to Rule 413.B. shall 
not stay the Chief Regulatory Officer's decision to deny access 

413.D. Duration of Access Denial 
Any decision to deny access pursuant to Rule 413 A. or Rule 413 C. shall not remain In effect for more 
than 60 days unless the Chief Regulatory Officer or his delegate, upon further consideration of the 
circumstances that resulted in a prior access denial action, provides written Notice to the Member 
advising that the Member's access will be denied for an additional period of time not to exceed 60 days. 
Such Notice shall comport with the provisions of Rule 413.B. At any time, a Member may petition the 
BCC to reconsider the access denial based upon matenally changed circumstances 1 

414. INVESTIGATIONS BY OTHER SELF-REGULATORY ORGANIZATIONS 

If a self-regulatory organization that is a party to an 1nformat1on sharing agreement with the Exchange 
requests assistance in connection with an irwestigatron, the Chief Regulatory Officer may direct a 
Member to submit to an examination by the requesting self-regulatory organization and to produce 
information pertinent to that invest1gatIon. The request for assistance shall describe the investigation, 
explain why Exchange assistance is necessary and describe the scope of assistance sought An order 
directing a Member to submit to an examination shall be issued unless the Chief Regulatory Officer 
determines that such order would not be in the best interests of the Exchange. An examination 
pursuant to such order shall be conducted according to Exchange rules and shall be conducted on 
Exchange premises under the direction of Exchange staff. Al the discretion of the Chief Regulatory 
Officer, representatives of the requesting self-regulatory organization may observe and participate in the 
examination Failure to comply with an order issued under this rule shall be an offense against the 
Exchange. 

415. COOPERATION WITH OTHER EXCHANGES AND CLEARING ORGANIZATIONS 

The Chief Executive Officer or the President, or their delegates, are authorized to provide information to 
an exchange or clearing organization that Is a party to an information sharing agreement with the 
Exchange, in accordance with the terms and conditions of such agreement. 

416. CONFLICTS OF INTEREST 

416.A. Abstention Requirements 

A member of a charging, adjudicating, or appeal committee or panel must abstain from participating in 
any matter where such member: 

'1 Is a witness, potential witness. or a party, 
2. Is an employer, employee, or co-won<er of a witness, potential witness, or a party: 

3 Is associated with a witness, potential witness. or a party through a broker association as defined in 
Exchange rules: 

4. Has any significant personal or business relationship with a witness, potential witness, or a party, 
not including relationships limited to (a) executing futures or options transactions opposite each 

• Revi.-.ed December 2008 



other, or (b) clearing futures or option transactions through the same clearing member; or 

5. Has a familial relationship to a witness, potential witness. or a party. 

416.B. Disclosure of Relationship 

1. Prior to the consideration of any matter involving a subject. each member of a charging, 
adjudicating, or appeal committee or panel must disclose to the appropriate Exchange staff 
whether he or she has one of the relationships listed in Rule 416 A. above with the subject 

2. In its sole discretion, Exchange staff shall determine whether any member of the committee or 
panel is required to abstain in any matter 

417. PROHIBITED COMMUNICATIONS 

417.A. Ex Parte Communications 

Unless on notice and opportunity for all parties to participate: 

1. No subject or respondent (or any counsel to or representative of a subject or respondent) or the 
Market Regulation Department (or any counsel to or representative of !he Markel Regulation 
Department) shall knowingly make or cause to be made an ex parte communication relevant to the 
merits (which shall not include scheduling and procedural matters) of an investigation or a 
proceeding to a member of a charging, adjudicatory, or appeal committee or panel with respect to 
that matter or proceeding. 

2. No member of a charging, adJud1cating. or appeal committee or panel that is participating in a 
decision with respect to an investigation or a proceeding shall knowingly make or cause to be made 
to a subject or respondent (or any counsel to or representative of a subject or respondent) or the 
Market Regulation Department (or any counsel to or representative of the Market Regulation 
Department) an ex parte communication relevant to the merits (which shall not include scheduling 
and procedural matters) of that matter or proceeding. 

417.B. Communications with Panelists 
No member shall attempt lo influence disciplinary matters pending before a charging, adjudicatory, or 
appeal committee by discussing. or attempting to discuss, such pending matters with a member of such 
committee or any member of the Board. 

417.C. Disclosure 
Any person who receives, makes or learns of any communication which is prohibited by this rule shall 
promptly give notice of such communication and any response thereto to the Markel Regulation 
Department and all parties to the proceeding to which the communication relates. A person shall not be 
deemed to have violated this rule if the person refuses an attempted communication concerning the 
merits of an investigation or proceeding as soon as it becomes apparent that the communication 
concerns the merits. 

418.-431. [RESERVED] 

432. GENERAL OFFENSES 

It shall be an offense: 
A. lo have an interest in, operate or knowingly act on behalf of a bucket-shop, or knowingly make any 

transaction with a bucket-shop; 
B. to engage in fraud, bad faith or In conduct or proceedings inconsistent with Just and equitable 

principles of trade; 

C to engage in dishonest conduct; 

D. to create or report a false or fictitious trade; 

E. to extort or attempt extortion; 
F. to buy or sell any Exchange futures or options contract with the intent to default on such purchase 

or sale; 
G. to act as both buyer and seller in the same transaction: 

H. to engage in, or attempt to engage in, the manipulation of prices of Exchange futures or options 
contracts; to corner or squeeze. or attempt lo comer or squeeze. the underlying cash market; or to 
purchase or sell. or offer to purchase or sell Exchange futures or options contracts, or any 
underlying commodities or securities, for the purpose of upsetting the equilibrium of the market or 
creating a c.ondition in which prices do not or will not reflect fair market values; 

I. to make a verbal or written material misstatement to the Board, a committee. or Exchange 



employees: 
J. to knowingly disseminate false, misleading or inaccurate information concerning crop or market 

information or conditions that affect or may affect the price of any Exchange futures or options 
contract or spot transaction in the underlying commodity; 

K to trade or accept performance bonds after insolvency, 
L. 1. to fail to appear before the Board, Exchange staff or any investigative or hearing committee at 

a duly convened hearing or in connection with any investigation, 

2. to fail to fully answer all questions and produce all books and records at such hearing or in 

connection with any investigation, or to make false statements: 
3. to fail to produce any books or records requested by Exchange staff in connection with an 

investigation within 10 days after such request is made or such shorter period of time as 
determined by the Market Regulation Department in exigent circumstances or to fail to appear 
at a scheduled staff interview, 

M. to use or disclose. for any purpose other than the performance of an individual's official duties as a 
member of any committee or the Board of Directors, any non-public information obtained by reason 
of participating in any Board of Directors or committee meetrng or hearing; 

N. to knowingly accept, directly or indirectly, a trade on the Exchange for the account of a non
member employed on the floor of the Exchange; 

0. for a Member to permit the use of its facilities or membership privileges In a manner that Is 
detrimental to the interest or welfare of the Exchange or results In a violation of Exchange Rules or 
the Commodity Exchange Act; 

P. for a Clearing Member to fail to maintain minimum financial requirements, 

a. to commit an act which is detrimental to the interest or werfare of the Exchange or to engage in any 
conduct which tends to impair the dignity or good name of the Exchange; 

R. to fail to submit to arbitration any dispute which Exchange staff. an arbitration panel or the Board 
decides should be arbitrated pursuant to Chapter 6, or to fail to comply with a frnal arbitration 
award: 

S. to fail. after hearing, to comply with an order of the Board, Exchange staff or any hearing 
committee: 

T. to engage In dishonorable or uncommercial conduct; 
U. except where a power of attorney or similar document has been executed pursuant to Rule 956, for 

a Member to accept or transmit a customer order which has not been specifically authorized, r.e, 
the customer has not specified commodity, contract month, quantity, time and price; 

V. to be expelled from a U.S. or foreign designated commodities or securities exchange; 

W. for a Member to fail to diligently supervise its employees and agents in the conduct of their 
business relating to the Exchange: 

X. for a Member to aid or abet the commission of any offense against the Exchange, 
Y. to improperly use the Globex platform or any electronic trading or clearing platform owned or 

controlled by CME Group or permit the unauthorized use of such platforms: and/or 
z for a Member to fail to disclose to the Exchange and his qual1fy1ng Clearing Member that an 

involuntary bankruptcy petition has been filed against him or, in the case of a voluntary bankruptcy 
proceeding, that he has filed or has formed a definite intention to file for bankruptcy.

1 

433. STRICT LIABILITY FOR THE ACTS OF AGENTS 
Pursuant to Section 2(a)(1 )(B) of the Commodity Exchange Act, and nothwithstanding Rule 
432.W., the act, omission, or failure of any official, agent, or other person acting for any 
Member within the scope of his employment or office shall be deemed the act, omission or 
failure of the Member, as well as of the official, agent or other person who committed the act.' 

434. [RESERVED] 

435. EFFECT OF SUSPENSION OR EXPULSION 

The effects of a suspension or expulsion from membership shall apply to all CME Group mar\l.ets in 
which the suspended or expelled member has membership privileges. 

' Revised December 200B 
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Unless otheiwise determined by the committee with jurisdiction over such matters, a suspended or 
expelled Member shall not be entitled to any of the privileges of membership during the period of such 
suspension or expulsion, including, but not limited to, the right to: 

A. access any trading floor owned or controlled by CME Group; 
8 access the Globex platform or any other electronic trading or clearing platform owned or controlled 

by CME Group; 
C. obtain member rates, 

D. any applicable cross-exchange trading privileges; and 

E. lease out an owned membership 1 

436. [RESERVED] 

437. NOTICE OF DISCIPLINE 

Notice, in accordance with Section 8c(a)(2) of the Commodity Exchange Act, shall be made available to 
an internet accessible computer database at the National Futures Association and shall be provided to 
any Member who is suspended, expelled, disciplined or denied access to the Exchange within 30 days 
after the decision becomes final. Additionally, a written notice shall be posted on the floor of the 
Exchange for five business days promptly after the disciplinary action becomes effective. The notice 
shall include the Member's name, the rule{s) violated, the reason for the Exchange's action, and the 
action taken or penalty imposed. 

438. [RESERVED] 

439. MEMBER'S INDEMNIFICATION LIABILITY 

A Member or former Member shall indemnify and hold harmless the Exchange and CME Group, Inc., 
including each of their respective subsidiaries and affiliates (collectively. the indemnified parties) and 
their officers, directors, employees. and agents, for any and all losses, damages, costs and expenses 
(including attorneys' fees) incurred by the indemnified parties as a result (directly or indirectly) of such 
Member's violation or alleged violation of Exchange rules or state or federal law 

Any charges arising out of this rule shall be subject to liens as provided in Rule 110(a}. 

440. CLAIMS BY MEMBERS 

A Member who commences a legal action against the Exchange. its directors, officers, employees, or 
agents, or another Member of the Exchange without first resorting to and exhausting the procedures 
established by Rule 110 and the mandatory arbitration provisions of Chapter 6 (including appeals to the 
86ard). or any other rules relating to settlement of disputes arising out of transactions or matters 
pertaining to the Exchange shall be deemed to have committed an act detrimental to the interest or 
welfare of the Exchange. This rule shall not abrogate an individual's nght to reparations pursuant to 
Section 14 of the Commodity Exchange Act. 
A Member who commences a legal action against the Exchange, its directors, officers, employees. or 
agents, after he has exhau_sted all of the procedures established by the Exchange, may be found to 
have committed an act detrimental to the interest or welfare of the Exchange in the event that at hearing 
the Board or the BCC determines that the Member's action was not meritorious or warranted. 

441. COMMUNICATIONS WITH THE PUBLIC AND PROMOTIONAL MATERIAL 

Promotional material and similar information issued by Members shall comply with the requirements of 
National Futures Association Rule 2-29, as amended. 

442. NOTIFICATION OF SIGNIFICANT EVENTS 

Each Member shall immediately notify the Market Regulation Department in writing upon becoming 
aware of any of the following events relating to such Member: 
1 any suspension, expulsion, revocation or restriction of such Member's trading privileges or any fine 

in excess of $25,000, through an adverse determination, voluntary settlement or otheiwise, by any 
court, commodity or securities exchange or related clearing organization, the Secunt1es and 
Exchange Commission, the Commodity Futures Trading Commission or the securities commission 
or equivalent authority of any slate, territory. the District of Columbia or foreign country, the 
National Futures Association, the National Association of Securities Dealers, Inc., or any self
regulatory or regulatory organization; 
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2. any indictment of the Member or any of its officers for, any conviction of the Member or any of its 
officers of, or any confession of guilt or plea of guilty or nolo contendere by the Member or any of 
its officers to 1) any felony or 2) any misdemeanor involving, arising from, or related to the 
purchase or sale of any commodity, security, futures contract, option or other financial instrument 
or involving or arising from fraud or moral turpitude; and/or 

3. any involuntary ban~uuptcy petition that has been filed against such Member, or in the case of a 
voluntary bankruptcy proceeding, when such Member has filed or has formed a definite intention to 
file for bankruptcy. 

Nothing in this rule shall limit or negate any other reporting obligations that any member may have to 
the Exchange or any other regulator or person. 

443. POSITION LIMIT VIOLATIONS 

The Market Regulation Department and the BCC shall have the authority to enforce the position limit 
rules of the Exchange. For purposes of this rule, any positions in excess of those permitted under the 
rules of the Exchange shall be deemed position limit violations. Additionally, any person making a bid 
or offer that would, if accepted, cause such person to exceed the applicable positron limits shall be in 
violation of this rule. 
A customer who exceeds the position limits as a result of maintaining posItIons at more than one 
clearing member shall be deemed to have waived confidentiality regarding his position and the identity 
of the clearing members at which they are maIntaIned. 

A clearing member will not be in violation of this rule if it carries positions for its customers in excess of 
the applicable position limits for such reasonable period of trme as the firm may require to discover and 
liquidate the excess positions or, if applicable, to file the appropriate hedge or exemption statements for 
the customer accounts in question. For the purposes of this rule, a reasonable period of time shall 
generally not exceed one business day. 
In addition to any other sanctions imposed pursuant to this rule, the failure to reduce any positions as 
instructed by the Market Regulation Department shall result m the imposition of automatic fines in 
accordance with the fine schedule maintained by the Market Regulation Department Sanctions issued 
pursuant to this rule may be appealed to the BCC which may modify or overturn the sanction for good 
cause shown 
443.A. First Violation 
The first violation of a position limit may result in a warning letter to be issued by the Market Regulation 
Department to the customers and Members, including the associated persons and/or clearing firms 
involved. 
443.B. Subsequent Violations Following a Warning Letter 
A subsequent position limit violation within 12 months of the issuance of a warning letter may result In 
the issuance of a cease and desist order by the Market Regulation Department to the Members, 
including the associated persons and/or clearing members involved. A notice of such cease and desist 
order shall be posted. 
If a customer exceeds the position limits after having received a warning letter for a previous vIolati0n of 
this rule, the customer will be issued a second warning letter, with copies sent to the appropriate 
parties. 
443.C. Referral to the Probable Cause Committee 
Any third, subsequent and/or egregious position limit violallon may be referred by the Market Regulation 
Department to the PCC for consideration of the issuance of charges. 

443.D. Alternate Risk Factor Evaluation 
If a position that includes options exceeds position limits for passive reasons such as a market move or 
exercise assignment, the person who owns or controls such position shall be allowed one business day 
to liquidate the excess position without being considered in violation of the limits In addition, 1f at the 
close of trading, a position that includes options exceeds position limits when evaluated using the 
previous day's delta factors, but does not exceed the limits when evaluated using the delta factors of 
that day's close of trading, then the position shall not constitute a position limit violation. 

444. SANCTIONS AND RESTITUTION ORDERS 
Members and Member Firms may, subject to a determination by the sanctioning entity, be liable for 
unpaid fines or unpaid restitution orders imposed upon their employees. 1 

'Adopted December 2008 



(End Chapter4) 



I 
I 
I 
I 

I 
I 
I 
I 

577. 

578. 

Exchange, it is the duty of the clearing member to ensure that registration is current and accurate at all 
times. Each individual must use a unique user ID to access Globex. In no event may a person enter an 
order or permit the entry of an order by an individual using a user ID other than the individual's own 
unique user ID. 

[RESERVED] 

LIMITATION OF LIABILITY, NO WARRANTIES 

A. EXCEPT AS PROVIDED BELOW, THE EXCHANGE, THE BOARD OF TRADE OF THE CITY OF 
CHICAGO, INC. ("CBOT'), THE NEW YORK MERCANTILE EXCHANGE INC. ("NYMEX") AND 
CME ALTERNATIVE MARKETPLACE INC., (INCLUDING EACH OF THEIR RESPECTIVE 
SUBSIDIARIES AND AFFILIATES), THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, 
CONSULTANTS, LICENSORS, MEMBERS, AND CLEARING MEMBERS, SHALL NOT BE 
LIABLE TO ANY PERSON FOR ANY LOSSES. DAMAGES. COSTS OR EXPENSES 
(INCLUDING, BUT NOT LIMITED TO, LOSS OF PROFITS, LOSS OF USE, AND DIRECT, 
INDIRECT, INCIDENTAL, CONSEQUENTIAL OR PUNITIVE DAMAGES), ARISING FROM: 

(i) ANY FAILURE, MALFUNCTION, FAULT IN DELIVERY, DELAY, OMISSION, SUSPENSION, 
INACCURACY, INTERRUPTION, TERMINATION, OR ANY OTHER CAUSE, IN 
CONNECTION WITH THE FURNISHING, PERFORMANCE, OPERATION, MAINTENANCE, 
USE OF OR INABILITY TO USE ALL OR ANY PART OF ANY OF THE SYSTEMS AND 
SERVICES OF THE EXCHANGE, CBOT OR CME ALTERNATIVE MARKETPLACE INC., OR 
SERVICES, EQUIPMENT OR FACILITIES USED TO SUPPORT SUCH SYSTEMS AND 
SERVICES, INCLUDING WITHOUT LIMITATION ELECTRONIC ORDER ENTRY/DELIVERY, 
TRADING THROUGH ANY ELECTRONIC MEANS, ELECTRONIC COMMUNICATION OF 
MARKET DATA OR INFORMATION, WORKSTATIONS USED BY MEMBERS AND 
AUTHORIZED EMPLOYEES OF MEMBERS, PRICE REPORTING SYSTEMS AND ANY AND 
All TERMINALS, COMMUNICATIONS NETWORKS, CENTRAL COMPUTERS, 
SOFlWARE, HARDWARE, FIRM'NARE AND PRINTERS RELATING THERETO; OR 

(ii) ANY FAILURE OR MALFUNCTION, FAULT IN DELIVERY, DELAY, OMISSION, 
SUSPENSION, INACCURACY, INTERRUPTION OR TERMINATION, OR ANY OTHER 
CAUSE, OF ANY SYSTEM OR SERVICE OF THE EXCHANGE, CSOT OR CME 
Al TERNATIVE MARKETPLACE INC., OR SERVICES, EQUIPMENT OR FACILITIES USED 
TO SUPPORT SUCH SYSTEMS OR SERVICES, CAUSED BY ANY THIRD PARTIES 
INCLUDING, BUT NOT LIMITED TO, INDEPENDENT SOFTWARE VENDORS AND 
NETWORK PROVIDERS; OR 

(iii) ANY ERRORS OR INACCURACIES IN INFORMATION PROVIDED BY THE EXCHANGE, 
CBOT OR CME Al TERNATIVE MARKETPLACE INC. OR ANY EXCHANGE, CBOT OR CME 
ALTERNATIVE MARKETPLACE INC. SYSTEM·, SERVICE OR FACILITY; EXCEPT FOR 
INCORRECT ORDER STATUSING INFORMATION AS PROVIDED IN RULE 579 (GLOBEX 
CONT'30L CENTER AND ORDER STATUSING): OR 

{iv) ANY UNAUTHORIZED ACCESS TO OR UNAUTHORIZED USE OF ANY EXCHANGE, CBOT 
OR CME ALTERNATIVE MARKETPLACE INC. SYSTEM, SERVICE OR FACILITY BY ANY 
PERSON. 

THE FOREGOING LIMITATION OF LIABILITY SHALL APPLY WHETHER A CL.AIM ARISES IN 
CONTRACT, TORT, NEGLIGENCE, STRICT LIABILITY, CONTRIBUTION OR OTHERWISE AND 
WHETHER THE CLAIM IS BROUGHT DIRECTLY OR AS A THIRD PARTY CLAIM. 
THE FOREGOING LIMITATION OF LIABILITY SHALL BE SUBJECT TO THE COMMODITY 
EXCHANGE ACT AND REGULATIONS THEREUNDER. A PARTY WHO HAS BEEN FINALLY 
ADJUDICATED TO HAVE ENGAGED IN WILLFUL OR WANTON MISCONDUCT MAY NOT AVAIL 
ITSELF OF THE PROTECTIONS IN THIS RULE. 
8. THERE ARE NO EXPRESS OR IMPLIED WARRANTIES OR REPRESENTATIONS {INCLUDING 

BUT NOT LIMITED TO WARRANTIES OF MERCHANTABILITY AND FITNESS FOR A 
PARTICULAR PURPOSE OR USE) PROVIDED BY THE EXCHANGE, CBOT, NYMEX OR CME 
ALTERNATIVE MARKETPLACE INC. {INCLUDING THEIR RESPECTIVE SUBSIDIARIES AND 
AFFILIATES), THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, CONSULTANTS, AND 
LICENSORS RELATING TO ANY SYSTEMS OR SERVICES OF THE EXCHANGE, CBOT OR 
CME ALTERNATIVE MARKETPLACE INC. OR SERVICES, EQUIPMENT OR FACILITIES USED 
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TO SUPPORT SUCH SYSTEMS OR SERVICES:, INCLUDING THE GLOBEX SYSTEM. 

C. ANY DISPUTE ARISING OUT OF THE USE OF SYSTEMS OR SERVICES OF THE EXCHANGE 
OR CME ALTERNATIVE MARKETPLACE INC. OR SERVICES, EQUIPMENT OR FACILITIES 
USED TO SUPPORT SUCH SYSTEMS OR SERVICES IN WHICH THE EXCHANGE, OR CME 
AUCTION MARKETS (INCLUDlNG EITHER OF THEIR SUBSIDIARIES AND AFFILIATES), OR 
ANY OF THEIR OFFICERS, DIRECTORS, EMPLOYEES, AGENTS, CONSULTANTS OR 
LICENSORS IS A PARTY SHALL BE ARBITRATED PURSUANT IO RULE 621, ANY 
ARBITRATION SHALL BE BROUGHT WITHIN THE PERIOD PRESCRIBED BY EXCHANGE 
RULES. ANY OTHER ACTIONS, SUITS OR PROCEEDINGS AGAINST ANY OF THE ABOVE 
MUST BE BROUGHT WITHIN 1WO YEARS FROM THE TIME THAT A CAUSE OF ACTION HAS 
ACCRUED. THIS PARAGRAPH C SHALL IN NO WAY BE CONSTRUED TO LIMIT A PARTY'S 
OBUGATION TO ARBITRATE ITS CLAIM OR TO CREATE A CAUSE OF ACTION AND SHALL 
NOT AUTHORIZE AN ACTION THAT WOULD OTHERWISE BE PROHIBITED BY CME RULES. 
IF FOR ANY REASON, A COURT OF COMPETENT JURISDICTION FINDS THAT SUCH 
DISPUTE IS NOT ARBITRABLE, SUCH DISPUTE MAY ONLY BE LITIGATED IN THE COUNTY 
OF COOK IN THE STATE OF ILLINOIS AND WILL BE GOVERNED BY THE LAWS OF THE 
STATE OF ILLINOlS WITHOUT REGARD TO ANY PROVISIONS OF ILLINOIS LAW THAT 
WOULD APPLY THE SUBSTANTIVE LAW OF A DIFFERENT JURISDICTION. 

D. THE EXCHANGE, AND WITH RESPECT TO "AUCTIONS," CME ALTERNATIVE MARKETPLACE 
INC., MAY, IN THEIR RESPECTIVE SOLE DISCRETION, ASSUME RESPONSIBILITY FOR 
DIRECT, OUT-OF-POCKET LOSSES DIRECTLY CAUSED BY THE NEGUGENCE OF GLOBEX 
CONTROL CENTER OR OTHER EXCHANGE STAFF AND/OR ORDER STATUS ERRORS 
PROVIDED BY THE GLOBEX CONTROL CENTER OR AN EXCHANGE SYSTEM, SERVICE OR 
FACILITY. NOlWITHSTANDING THE ABOVE, i) THE EXCHANGE'S ii) CBOT's (EXCEPT WITH 
RESPECT TO ANY PRODUCTS TRADED ON e-cbot, WHICH ARE GOVERNED BY CBOT RULE 
58.19); ANO iii) WITH RESPECT TO AUCTIONS, CME ALTERNATIVE MARKETPLACE \NC.'S 
TOTAL COMBINED AGGREGATE OBLIGATlONS SHALL NOT EXCEED $100,000 FOR ALL 
LOSSES FROM ALL CAUSES SUFFERED ON A SINGLE DAY; $200,000 FOR ALL LOSSES 
SUFFERED FROM ALL CAUSES IN A SINGLE CALENDAR MONTH; AND $2,400,000 FOR ALL 
LOSSES FROM ALL CAUSES SUFFERED IN A SINGLE CALENDAR YEAR. ANY DISPUTED 
CLAIM PURSUANT TO THlS PARAGRAPH D MUST BE ARBITRATED PURSUANT TO 
EXCHANGE RULES. 

E. 1N NO EVENT SHALL THE EXCHANGE'S, CBOT'S, AND WITH RESPECT TO AUCTIONS, CME 
ALTERNATIVE MARKETPLACE INC.'S, TOTAL COMBINED AGGREGATE LIABILITY FOR ALL 
CLAIMS ARISING OUT OF ANY NEGLIGENCE, FAILURES, MALFUNCTIONS, FAULTS IN 
DELIVERY, DELAYS, OMISSIONS, SUSPENSIONS, INACCURACIES, INTERRUPTIONS, 
TERMINATIONS, ORDER STATUSING ERRORS OR ANY OTHER CAUSES, IN CONNECTION 
WITH THE FURNISHING, PERFORMANCE, OPERATION, MAINTENANCE, USE OF OR 
INABILITY TO USE ALL OR ANY PART OF ANY OF THE EXCHANGE'S, CBOT'S, OR CME 
Al TERNATIVE MARKETPLACE INC.'S SYSTEMS OR SERVICES, OR SERVICES, EQUIPMENT 
OR FACILITIES USED TO SUPPORT SUCH SYSTEMS ANO SERVICES, OR THE 
NEGLIGENCE OF EXCHANGE OR CBOT STAFF, EXCEED $2,400,000 IN ANY GIVEN 
CALENDAR YEAR. 

IF THE NUMBER OF ALLOWED CLAIMS ARISING OUT OF ANY FAILURES OR MALFUNCTIONS 
ON A SINGLE DAY OR SlNGLE MONTH CANNOT BE FULLY SATISFIED BECAUSE OF THE 
ABOVE DOLLAR LIMITATIONS, ALL SUCH CLAIMS SHALL BE LIMITED TO A PRO RAJA SHARE 
OF THE MAXIMUM AMOUNT FOR THE RESPECTIVE PERIOD. 
A CLAIM AGAINST THE EXCHANGE, CBOT, OR WITH RESPECT TO AUCTIONS, CME 
A.LTERNA.lWE MA.RKEIPlACE INC., A.RISING OUT OF A.NY FAILURE OR MALFUNCTION SHALL 
ONL '( "BE A.LL OWED IF SUCH ClA\M IS "BROUGHT IN .t>..CCOROANCE wrrn THIS RULE. 

579. GLOBEl<. C01'11ROL CE111ER 

579.A. Customer Support 

The Globex Control Center ("GCC") provides Glabex customer support and problem management only 
to ~embers, clearing members and customers designated by clearing members. In addition, 
designated NYMEX members and clearing members may also receive customer support and problem 
management from GCC with respect to contracts traded on Globex. In order to be eligible for GCC 
support, such per~ons mus_t register with the GCC {"Registered Contacts"). The GCC provides 
customer support vi.a a specified. teleph~ne number and during specified hours. GCC employees may 
not always be available to assrst Registered Contacts. Persons other than Registered Contacts, 
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Chapter 6 
Arbitration 

JURISDICTION 

DISPUTES SUBJECT TO CME ARBITRATION 

600.A. Disputes Among Members 

It is contrary to the objectives and policy of the Exchange for members to litigate certain Exchange
related disputes. Disputes between and among members that are described below and that are based 
upon facts and circumstances that occurred at a time when the parties were members shall be subject 
to mandatory artJitration in accordance with the rules of this Chapter: 

1. claims between members thal relate to or arise out of any transaction on or subject to the rules of 
the Exchange; 

2. claims between or among members relating to ownership of, or interests in, trading rights on the 
Exchange; and 

3. claims between members relating to the enforceability of: 

a. non-compete clauses lo the extent they relate to the Exchange, 

b. terms of employment on the trading floor, and 

c. financial arrangements relating to the resolution of error trades in Exchange products that are 
included in any employment agreement entered into on or after August 1, 1998. 

Nothing in this rule, however, shall require a member employee to submit to arbitration any claim that 
includes allegations of a violation of federal, state or focal employment discrimination, wage payment or 
benefits laws. 

600.8. Disputes Between Members and Certain Non-Member Employees 

The enforceability of the following provisions of an employment agreement entered into on or after 
August 1, 1998, between a member and a non-member employee registered pursuant to Rule 501 shall 
be subject to mandatory artJilration in accordance with the rules of this Chapter: 

1. non-compete clauses to the extent that they relate to the Exchange: and 

2. terms of employment on the trading floor. 

Nothing in this rule, however, shall require a non-member employee to submit to arbitration any claim 
that includes allegations of a violation of federal, state or local employment discrimination, wage 
payment or benefits laws. A non-member employee shall mean a member's bona fide employee who 
has been registered by the Exchange to work on the trading floor. 

600.C. Claims Against the Exchange 

Claims against the Exchange pursuant to the provisions of Rule 578.C., Rule 578.0., Rufe 579.C., 
and/or Rule 587.C. shall be subiect to mandato(Y arbitration in accordance witt'J the rules of thi.s 
C,hapter, provided the claimant has complied with all pre-filing requirements under the applicable 
,ll!\m) 
600.D. Permissive Arbitrations 

The following may be submitted for arbitration al the Exchange and, ln the event such a claim is 
submitted against a member, that member is required to artJitrale the dispute under these rules. unless 
otherwise provided: 

1. claims of a customer against a member that relate to or arise out of any transaction on or subject to 
the rules of the Exchange; 

2. claims against an Exchange clearing member and its Globex user pursuant to Rule 588.C.3.a. and 
b., where the ciaimant has complied with the provisions of Rule 588.D., and pursuant to Rule 
588.C.3.d., provided that any non-member G/obex user has consented to arbitration of the dispute 
at the Exchange within 20 days of receipt of a claim; 

3. claims of a customer against a clearing member responsible for the spot-call delivery performance 
of a transaction on or subject to the rules of the Exchange and/or against a member in connection 
with such a transaction; 

4. claims of an SGX member against a member that relate to or arise out of transactions subject to or 
relating to the Mutual Offset System; 

5. • claims of a non-member {other than thos·e claims required to be arbitrated under Rule 600.8) 

" 
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against a member that relate to or arise out cit employment on the trading floor; 

6. claims by or against an entity whose majority ownership is held by Exchange members and whose 
principal business relates to activity on or at the Exchange, where the dispute has a material 
connection to the business or purpose of the Exchange, provided such entity has consented to 
arbitration of the dispute at the Exchange within 20 days of receipt of a claim; and 

7. at the discretion of the Chief Regulatory Officer, any claim involving the interests of the Exchange, 
its members, their business relations or commodity futures trading in general not otherwise 
arbitrable under these rules, provided the parties have consented lo such arbitration. 

600.E. Waiver of Any Objection to Jurisdiction 

Any member or non-member who submits a daim or grievance to arbitration or any member who 
apl}eals to a hearing committee o1 \he Board 1rom any panel decision, or who ta"Kes any stel}s U\ere\n, 
shall 'oe conclusi\/e\',' p1esumeO. \o ha\/e 'Jolun\ari\y 1ecogni7.eO. and agrneO. \o tne \utisO.ic\ion a, tne l}ane\ 
or hearing committee o1 the Board to hear and de\erm·ine \he daim or appeal. 

600.F. Hearing Panel 

Any claim involving only members shall be heard by a Member panel and its decision shall be rendered 
in accordance with the rules of this Chapter. A Member panel shall mean an arbitration panel 
consisting of a co-chairman of the Arbitration Committee and five Members as defined in Rule 400. 

601. CUSTOMER CLAIMS AGAINST MEMBERS 

601.A. Definitions 

1. Customer. Customer shall mean any person, not a member of the Exchange, who places an order 
or for whose account an order is placed for execution on the Exchange or who otherwise executes 
a transaction on or subject to the rules of the Exchange. 

2. Claim. Claim shall mean any dispute arising out of any transaction on or subject to the rules of the 
Exchange, including mutual offset rules. 

3. Mixed Panel. Mixed Panel shall mean an arbitration panel consisUng of a co-chairman of the 
ArbilraUon Committee and five ArbitraUon Committee members, three of wtiom shall be persons 
who are non-members and who are not associated with any member of a contract market, or 
employee thereof, and are not otherwise associated with a contract market. 

4. Member. Member as used in this Chapter shall mean 1) members and clearing members of the 
Exchange, including retired members with floor access privileges and individuals and entities 
described in Rule 106; 2) associated persons ("APs") and affiliates of clearing members of the 
Exchange; 3) guaranteed introducing brokers of clearing members of the Exchange and their APs; 
4) Exchange permit holders; and 5) individuals and entities that have agreed in writing to comply 
with the rules of the Exchange. 

5. Punitive Damages. Punitive damages shall mean an award in excess of actual damages suffered. 
Punitive damages shall be limited to twice the amount of actual damages and may be awarded only 
to a customer after a determination that there has been willful and wanton misconduct in the 
execution or handling of an order by a member or an employee acting on behalf of a member. 

601.B. Refusal to Hear Certain Disputes 

A chairman may, but shall not be required to, order that a dispute that is otherwise arbitrable under 
these rules not be arbitrated hereunder i1 the dispute requires for adjudication the presence of essential 
witnesses or third parties over whom the ElCchange has no jurisdiction or who are not otherwise 
available, or if the dispute requires the application of the rules of another exchange. 

601.C. Initiation of Arbitration 

In the event that a complaint is received by the Exchange from a customer, ii shall be referred to the 
Market Regulation Department, which shall inform the customer of alternative dispute settlement forums 
and, when appropriate, forward to the customer a Consent Form for arbitration al the Exchange. Such 
form shall infom, the customer, by attachment of all pertinent rules, of the customer's rights and 
liabilities, including costs associated with arbitration, and the option of selecting an arbitration panel 
consisting of Exchange members or a Mixed Panel to decide the claim and any counterclaims, cross
claims or third-party claims. 

A customer who submits a claim for arbitration in accordance with these rules consents thereby to the 
jurisdiction of the arbitrators and agrees to the arbitration of any counterclaims, cross-claims or third
party claims by any respondent which arise out of the transaction that is the subject of the customer's 
claim. The claim shall comply with the requirements of Rule 602, and in the case of a request for 
punitive damages, the claim shall set forth the facts the customer intends lo present in support of the 
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claim that the misconduct was willful and wanton. 

The customer shall file a completed Consent Form and deposit the arbitration fee with the Market 
Regulation Department. Notice shall then be given to the member against whom the claim is asserted, 
who shall respond to the claim in accordance with Rule 603. 

601.D. Referral to Arbitration Panel or Mixed Panel 

A Customer claim against a member shall be heard by the type of panel selected by the customer and 
its decision shall be rendered in accordance with the rules of this Chapter. Customer claims (and any 
counterclaims, cross-claims or third-party claims applicable thereto) that do not exceed $5,000 and do 
not include any claim for punitive damages may, in the interests of efficiency and economy, be resolved 
without hearing. The panel shall render its decision based upon the parties· written submissions and 
any other relevant information obtained and provided to the panel and the parties at the direction of the 
chairman and/or the panel. 

FILING PROCEDURES 

INITIATING AN ARBITRATION CLAIM 

A claimant may initiate a claim by submitting a written description of the dispute, a completed Arbitration 
Cover Sheet and depositing the appropriate arbitration fee with the Markel Regulation Department 
within the period of eligibility for arbitration claims. The written claim shall include a clear description of 
the facts and circumstances involved in the dispute, including the transaction(s) or agreement(s) 
complained of, the names of the persons and firms alleged to be responsible for any loss to the 
claimant, the dates of all acts or omissions relevant to the claim, a detailed calculation of the amount 
claimed and any other information necessary to fully describe the dispute. 

The Market Regulation Department shall reject for filing any claim that does not fully describe the 
dispute, is clearly filed after the period of eligibility has expired or is clearly not arbitrable at the 
Exchange. Such a claim will be promptly returned to the filing party with a notice describing the 
deficiency. A claimant seeking to correct the deficiency and file an amended claim may do so within 30 
days of receiving notice describing the deficiency despite any expiration of the period of eligibility 
prescribed by Rule 609 during that 30-day period. The acceptance for filing by the Mark.el Regulation 
Department shall not preclude a challenge to the arbitrabllity of the claim nor creatf! a presumption that 
the claim is arbitrabte. 

ANSWERING AN ARBITRATION CLAIM 

Each respondent shall file a written response within 21 days after receipt of the written claim. However, 
if a party has timely filed a challenge to the arbitrabilily of the dispute, its response shall be due 21 days 
after receipt of the written decision confirming the arbitrabilily of the dispute. 

The written answer must admit the claim or describe the respondent's basis for denying liability to the 
claimant(s). The answer may include an admission or denial of each specific allegation contained in the 
claim and/or the respondent's narrative description of the facts and circumstances involved in the 
dispute. A respondent may assert in an answer any defense that would be available in a court of law or 
equity, including any affirmative defense. 

FAILURE TO ANSWER 

A respondent's unexcused failure to file a timely answer shall constitute an admission of t)le facts 
alleged in a claim. 

COUNTERCLAIMS, CROSS-CLAIMS AND THIRD-PARTY CLAIMS 

A respondent may assert any counterclaim. cross-claim and/or third-party claim to the extent such claim 
would be allowable as an original claim under these rules and, in response to claims by a customer 
against a member, the member may assert any counterclaim, cross-claim and/or third-party claim 
arising out of the same transaction or incident that is the subject of the customer's claim. Each 
respondent must file any counterclaim, cross-claim or third-party claim at the same time an answer to a 
claim is due. Initiating counterclaims, cross-claims, third-party claims and answers thereto sha!f 
conform to the requirements for initiating and answering original claims. 

A respondent who believes that another member may have a claim lo any money or property which is 
the subject of a dispute in arbitration and that the failure of that other member to assert a claim in the 
pending arbitration could prejudice the interests of the respondent may submit a request to the 
chairman to compel the participation of the other member. If a member fails to file such claim after 
being ordered to assert that claim in the pending arbitration, then notwithstanding any other rule, that 
member shall be barred from asserting in the future any claim against the respondent that is based on 



I 
-I 

I 
-I 
i 
-I 

i 
-I 
i 
-I 
-I 
I 

i 
-I 
I 

I 

i 

606. 

607. 

608. 

609. 

610. 

611. 

the same transaction, occurrence or subject. 

REVIEW OF ARBITRABILITY 

Any party may file a challenge to the arbitrability of a dispute submitted for arbitration at the Exchange. 
A party's failure to file a timely challenge to arbitrability shall waive any right to object thereafter to the 
arbilrabi!ity of the dispute. 

A challenge to arbitrability by a claimant must be filed no later than 5 days after the claim is submitted 
for arbitration. A challenge to arbitrability by a respondent must be filed no later than 10 days after the 
respondent has received notice of the claim. The request must be in writing and state the reasons why 
the dispute is not arbitrable at the Exchange. Any other party may file a written response in support of 
or opposition to the challenge no later than 1 0 days after receiving notice of the challenge to 
arbitrability. 

The chairman may decide the arbitrability of a dispute based on his consideration of the written 
submissions of the parties. The chairman's decision shall be final and is not appealable. 

CONSOLIDATION OF ARBITRATION DISPUTES 

If a chairman receives notice that two or more arbitration disputes pending at the Exchange are related, 
the chairman may order that any or all of the disputes be consolidated for purposes of conducting a 
hearing on the disputes. In determining whether to consolidate the disputes the chairman may consider 
the efficiencies of consolidation as well as the burdens and benefits to the parties in consolidating the 
disputes. 

WITHDRAWAL OF CLAIMS 

A. A party may voluntarily withdraw its claim, counterclaim, cross-claim or third-party claim without 
prejudice at any time before an answer thereto has been filed by notifying the Market Regulation 
Department in writing of such withdrawal. 

8. After an answer to any claim, counterclaim, cross-claim or third-party claim has been filed, the 
claimant seeking to withdraw the claim, counterclaim, cross-claim or third-party claim must submit 
to the chairman a written request to withdraw with prejudice or upon such terms and conditions as 
may be imposed by the chairman. 

C. A withdrawal with prejudice under this rule shall bar the claimant from re-filing any claim based on 
the same acts, transactions or omissions as the dismissed claim. 

PERIOD OF ELIGIBILITY FOR ARBITRATION 

An arbitration must be initiated within two years of the date the claimant knew or should have known of 
the dispute on which the claim is based, except that claims filed pursuant to Rule 600.C. must be 
submitted within 10 days of receiving notice that the Exchange has refused to compensate the claimant 
for the claimed loss. • 

Counterclaims, cross-claims and third-party claims must be submitted no later than the date on which 
the answer is due. 

PARALLEL PROCEEDINGS 

No claim will be accepted for arbitration at the Exchange if the Market Regulation Department receives 
notice that another arbitration, reparations action or civil court proceeding based on the same act. 
transaction or omission as the arbitration claim is pending at the time of filing. 

No claim, counterclaim, cross-claim or third party-claim will be accepted for arbitration against a 
respondent if the Market Regulation Department has received notice that a stay exists due to the 
pendency of any bankruptcy proceeding against that respondent. If such a stay arises after a claim is 
accepted for arbitration or if the Market Regulation Department subsequently leams that such a stay is 
pending, the claim shall be dismissed without prejudice as to each respondent who is the subject of the 
stay. Nothing in this rule shall prevent a claim in arbitration from proceeding against any remaining 
respondent. 

PRE-HEARING PROCEDURES 

REQUESTS FOR DOCUMENTS, INFORMATION OR TESTIMONY 

A. The initial schedule for document requests by parties and responses will be set by the Market 
Regulation Department. The chairman may require any member, or any person employed by or 
associated with a member to produce relevant documents in his possession or control at any time 
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after a claim has been filed. 

Upon the failure of a party or member to voluntarily produce relevant documents in its possession 
or control upon request by a party, tne party seeking the documents may submit a written request 
to the chairman for an order compelling the production of such documents. 

1. Any request for an order compelling production of documents must 

a. identify each document or type of document sought with as much specificity as possible: 

b. explain the relevance of each document or type of document sought; and 

c. include a representation that the requesting party has attempted to obtain the documents 
from the responding party before resorting to a request to the chairman. 

2. The party or member against whom an order compelling production is sought shall: 

a. produce copies of the requested documents to the requesting party and the Exchange; or 

b. represent in writing that the documents are not in his possession or control and explain 
the basis for such representation, and, if applicable, identify who is in possession or 
control of the requested documents; or 

c. object in writing to a request and provide the basis for each objection. 

B. In connection with any claim, counterclaim, cross-claim or third-party claim that seeks relief in 
excess of $50,000, any party may seek leave from the chairman to serve written requests for 
information on any other party. The chairman shall have discretion to determine whether and 
under what circumstances such requests may be permitted. 

C. The chairman may require any member, or any person employed by or associated with a member, 
to appear and to testify at a hearing. 

D. Whenever such production or appearance results from the request of a party, all reasonable costs 
and expenses incurred shall be borne by the party making the request, unless directed otherwise 
by the panel. A party who incurs costs and expenses recoverable under this rule may, no later 
than the close of the last hearing date in the matter, submit an application to the panel for such 
costs and expenses. Such application shall contain a detailed explanation of amounts claimed. 
The panel may grant or deny all or any portion of the application. 

E. Any member or employee thereof failing to appear, testify, produce documents or provide 
information in accordance with this rule may be charged with a violation of Rule 432. 

DOCUMNTS AND WITNESSES TO BE PRESENTED AT HEARING 

No later than 10 business days prior to the first scheduled hearing, each party must provide every other 
party and the Exchange with copies of all documents that the party intends to offer into evidence and a 
list of the names of all witnesses, including party-witnesses, who the party intends to cal! al the hearing 
in support of a claim or defense. Parties are not required under this rule to provide copies of those 
documents that they may use, or to identify any witnesses whom they may call, only in cross
examination or rebuttal. 

ADDITIONAL PROCEDURES 

The chairman may establish any procedures not otherwise contemplated by these rules necessary to 
establish a just, equitable and efficient method of resolving a particular dispute, except that the 
chairman may not decide a motion to dismiss a claim, as motions to dismiss are not permitted under 
these rules. 

HEARINGS 

ARBITRATION PANEL 

614.A. Appointment of Arbitration Panel 
The Market Regulation Department shalt select a panel of arbitrators from the Exchange's Arbitration 
Committee to hear and decide a dispute. The panel shall consist of five arbitrators and one chairman. 

614.B. Requests to Remove an Arbitrator 

1. Each party may request the removal of any arbitrator(s) from a panel for good cause shown. Such 
request must be made no later than the start of testimony at the first scheduled hearing. Failure of 
a party to timely request the removal of any arbitrator{s) will be deemed a waiver of that party's 
right to any further objection to the arbitrator's participation in the hearing and decision of the 
dispute. 

2. The chairman, after considering a request to remove an arbitrator, another party's objections 



thereto and/or the statements of an arbitrator whose- removal is sought, may deny the request or 
excuse the arbitrator. The chairman's decision shall be final and may not be appealed. 

3. If an arbitrator is excused prior to the date of the first scheduled hearing, the Market Regulation 
Department shall select another Arbitration Committee member to replace the excused arbitrator at 
the hearing. Parties may make any appropriate request for the removal of the replacement 
arbitrator under this rule. 

4. If an arbitrator is excused on or after the dale of the first scheduled hearing, the dispute may, at the 
election of the non-requesting party and with the consent of the chairman be heard and decided by 
the remaining arbitrators. 

615. HEARING PROCEDURES 

616. 

615.A. Chairman 
The panel chainnan shall preside over the proceeding and shall make such determinations on 
relevancy and procedure as will promote a fair and expeditious adjudication of any claim. The chairman 
may administer oaths or affinnations by witnesses. Upon request of the panel chairman, the Market 
Regulation Department shall submit any documents to the panel and parties in the Exchange's 
possession that are relevant and readily available. 

615. B. Arbitrators 

The arbitration panel shall consider all relevant, probative testimony and documents submitted by lhe 
parties. The panel shall be the sole judge of the law and the facts, but if the panel is in doubt as to any 
questions of law, it may refer the question to Exchange legal counsel for an opinion. The panel shall 
not be bound by the formal rules of evidence. The final decision of the panel shall be by majority vote of 
the arbitrators, and the chairman shall vote only to resolve a tie. 

615.C. Parties and their Representatives 
Each party and his representative has the right to examine all relevant documents prior to and during 
the hearing, to present all relevant evidence in support of a claim or defense or as rebuttal to a claim or 
defense, and to question during the hearing witnesses presented in connection with a claim 9r defense. 
An entity may have one corporate representative of Iha entity, in addition to any counsel of record, 
attend the arbitration hearing. Such corporate represe.ntative will not be precluded from testifying in the 
matter. 

615.D. Witnesses 
All testimony offered to the panel will be under oath or affirmation. Witnesses will be permitted in the 
hearing room only while providing testimony to the panel. Witnesses shall testify in person at the 
hearing, except that for good cause shown and in the discretion of the chairman, a witness may be 
allowed to testify by telephone or other appropriate means. 

615.E. Hearing Record 
An audio recording of the proceeding shall be made and maintained until the decision becomes final. A 
verbatim record of such recording shall not be transcribed unless requested by a party, who shall bear 
the cost of transcription. 

AWARDS 

616.A. 

DECISIONS 

Decision by Panel 

After a hearing, or, on customer claims that do not exceed $5,000 upon consideration of the pleadings 
and other relevant information, the arbitration panel shall issue a written decision signed by the panel 
chairman and at least a majority of the panel. The panel may decide any matter in controversy and 
issue any order the panel deems necessary to fully resolve the dispute. The Market Regulation 
Department shall promptly serve copies on all parties. A monetary award made by the panel may 
include the following: 

1. actual damages; 

2. interest thereon; 

3. punitive damages of no more than two times the amount of actual damages in accordance with 
Rule 601.A.5.; 

4. the arbitration fee incurred by a prevailing party, or a portion thereof; and 

5. all or any portion of the administrative costs of the proceeding and any other reasonable and 
necessary expenses, including, but not limited to, attorneys' fees {a) incurred by a party by reason 

.. 
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of another party's frivolous or bad faith claim,- defense, or conduct during the arbitration or 
(b) where a statutory or contractual basiS exists for awarding such fees. Requests for attorneys' 
fees and costs incurred in the arbitration proceeding must be raised in the proceeding or they are 
waived. 

616.B. Decision by the Chairman 

The chairman may order a party who fails to prosecute or defend a claim to pay to the Exchange all or a 
portion of its administrative costs incurred in connection with the arbitration claim. 

616.C. Limitations on Monetary Awards 

Monetary awards in claims filed pursuant to Rule 621 shall be limited as set forth in Rule 578. 

CORRECTION OF AWARD 

Any party may, within three days after receipt of the notice or decision, request the arbitration panel to 
modify or correct tts decision where there has been an obvious material miscalculation o, misdescription 
or where the notice is imperfect in a matter of form not affecting the merits of the dispute or decision. 

SATISFACTION OF AWARD 

In the absence of any request to correct an award, the award must be satisfied within three days of 
receipt of the notice of decision. Any party directed to pay an award shall submit payment of any 
amounts due directly to the person receiving the award and shall also submit evidence of such payment 
to the Market Regulation Department. 

APPEALS 

APPEAL 

Any decision rendered in a dispute among members resulting in a non-cash award or involving a claim, 
counterclaim, cross-claim or third-party claim that sought a recovery over $10,000 may be appealed to 
a hearing committee of the Board. All other decisions rendered by an arbitration panel are final and 
may not be appealed. In order to appeal a decision, a party must, within three business days after 
receiving a copy of the decision: 
A. File with the Market Regulation Department a written notice stating the grounds for appeal based 

upon the standards set forth in Rule 620, and 
B. Deposit with the Market Regulation Department the applicable fee established by the Exchange, 

together with a cashier's or certified check payable to CME in the amount of any monetary award 
against the appellant. 

Failure to timely comply with these requirements for appeal, when applicable, shall constitute a waiver 
of any right to appeal and render the arbitrators' decision final and binding. 

Within 14 days after filing a notice of appeal, the appellant shall file with the Market Regulation 
Department any argument and any documents or information that the appellant intends to use in 
support of the appeal. The appellee shall have 14 days thereafter to file whatever documents or 
information he intends to rely upon in opposition to the appeal. An extension beyond the 14-day filing 
period may be granted by the Market Regulation Department upon a showing of good cause. In the 
case of a non-cash award, the fr!ing of the notice of appeal shall not stay the decision appealed from 
unless the panel from which the appeal is taken or the Chief Regulatory Officer specifically directs that 
the decision be stayed. 
The appeal shall be heard by a hearing committee of the Board, and the matter shall be heard within 60 
days of the end of the appellee's filing period, unless the Markel Regulation Department or the chairman 
of the hearing committee determines that good cause for an extension has been shown. The hearing 
committee shall consist of three directors appointed by the Chairman of the Board, one of whom the 
Chairman of the Board shall designate as chairman of the hearing committee. No director may serve 
on a hearing committee if he has a personal or financial interest in the matter under consideration. A 
party may strike any member of the hearing committee for good cause shown as determined by the 
Chief Regulatory Officer, in which event that director shall be excused from hearing the matter. The 
Chairman of the Board shall then select an alternate participant from the Board. Any meeting of the 
hearing committee shall require the presence of each director appointed to the committee and shall be 
conducted by the chairman of the hearing committee. The parties may, upon unanimous consent, 
waive the right to hearing, and the hearing committee may consider the matter based solely on the 
parties' written submissions. 

STANDARDS AND PROCEDURES FOR REVIEW UPON APPEAL 
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In the following cases, the hearing committee may "enter an order amending or vacating the award of 
the arbitration panel: 

A. Where the award was procured by corruption, fraud or undue means: 

8. Where there was evident partiality or corruption on the part of any of the arbitrators or the 
chainnan: 

C. Where the arbitrators were guilty of misconduct in refusing to hear relevant evidence; or of any 
other behavior by which the rights of any party tiave been prejudiced; 

D. Where the arbitrators exceeded their powers, or so imperfectly executed them that a mutual, final, 
and definite award upon the dispute submitted was not made; or 

E. Where the arbitrators acted in manifest disregard of the applicable law, including Exchange rules. 

The hearing committee shall consider only the record made before the panel and any other evidence 
submitted by the parties relevant to A. through E. above. In the event that the hearing committee 
determines to vacate the award, the matter shall be resubmitted to a new panel of arbitrators for a 
rehearing. In the event that the hearing committee amends the award or denies the appeal, such 
decision of the hearing committee shall be final and binding. 

ADDITIONAL CLAIMS 

CERTAIN CLAIMS AGAINST THE EXCHANGE INVOLVING TRADING SYSTEMS OR 
SERVICES 

621.A. General 

All claims arising out of or relating to the following matters shall be arbitrated in accordance with the 
specific requirements of this Rule 621 and, to the extent not inconsistent with such requirements, the 
rules of this Chapter: 

1. receipt of an incorrect order status or the failure to have received an appropriate order status; 

2. the negligence of GCC personnel or any other Exchange staff; or 

3. Phantom Orders, as defined in Rule 587. 

Nothing in Rules 621 or 622 shall be construed to create a claim against the Exchange, to limit a 
defense available to U,e Exchange, or to obviate or modify any limitation of Exch'ange liability imposed 
by any other n..ile. 

621.B. Initial Llabllity Clafm and Demand for Arbitration 

The initial claim of loss, including a detailed description of any loss suffered, must be made to the 
Exchange within ten business days of the dale of the incident that caused the loss. The Exchange shall 
have 30 business days to pay or deny the claim in whole or in part. If the Exchange denies the claim in 
whole or in part, the claimant must file a written demand for arbitration with the Market Regulation 
Department within ten business days after the Exchange has notjfied the claimant of such denial. A 
claimant's failure to pursue its claim within these time limits shall bar any recovery on such claim. 

621.C. Selection of Arbitration Panel 

The arbitration panel shall consist of three arbitrators selected from a list of arbitrators maintained by 
the National Futures Association {"NFA"). The Exchange and the claimant shall each select one 
arbitrator. If the Exchange and the claimant are unable to agree on the third arbitrator, the President of 
the NFA or his delegate shall choose the third arbitrator. 

621.0. Related Claims 

All claims arising out of the same system failure, event or alleged negligent act shall, to the extent 
practicable in the determination of the chairman, be consolidated for a single hearing. 

621.E. Award 

Within 30 days of completion of the hearing, the panel shall issue a written decision. The award shall 
be limited to the lesser of the actual loss or the loss that would have been incurred if the claimant had 
used its best efforts to mitigate the loss. Punitive damages, loss of profits, loss of use, and indirect, 
incidental or consequential damages shall not be awarded. The decision of a majority of the panel shall 
be final and binding, and there shall be no appeal to the Board of Directors. A party may move, within 
three business days of the award, that the award be corrected to remedy any miscalculation or 
misdescription or where the award is otherwise imperfect in a matter of form not affecting the merits of 
the award. 

621.F. Satisfaction of Award by Exchange 

The Exchange shall satisfy any award against ii subject to its limitation of liability rules and lne rules 
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respecting proration among claimants where damages allowed for a defined period of time exceed any 
limit imposed by Exchange rules. The ExChange may delay paying any award until such time as any 
applicable proration or limitation can be finally calculated. 

CLAIMS RELATING TO TRADE CANCELLATIONS OR PRICE ADJUSTMENTS 

622.A. General 

All claims relating to certain price adjustments or trade busts pursuant to Rule 588.C.3.a., b. and c. shall 
be arbitrated in accordance with the specific requirements of this Rule 622 and, to the extent not 
inconsistent with such requirements, the rules of this Chapter. All claims pursuant to Rule 588.C.3.d. 
shall be arbitrated in accordance with the rules of this Chapter . 

622.B. Initiation of Claim 

Any claim for loss under Ruic 588,C.3.a., b. or c. must first be submitted to the Exchange as described 
in Rule 588.D. Following a denial of liability by a party responsible for a trade bust or price adjustment 
and by the clearing firm through which the trade was placed as described in Rule 588.D., the dispute 
shall be referred to arbitration. The Exchange shall administer the arbitration and provide notice to all 
parties. 

n,e party alleged to have made the trade that caused the trade bust or price adjustment and the 
clearing firm through which that trade was placed both may be respondents in such arbitration. Any 
party responsible for a trade bust or price adjustment who is not otherwise subject to arbitration under 
these rules may voluntarily submit to such arbitration by filing a submission agreement with the 
Exchange within 21 days of that party's receipt of notice of the referral to arbitration. In the absence of 
the voluntary submission to arbitration by s1.Jch party, the arbitration shall proceed solely against the 
clearing firm through which the trade was placed, and that firm shall be liable for any damages awarded 
by the panel. 

622.C. Selection of Arbitration Panel 

All claims under Rule 588.C.3.a., b. and c. shall be heard by a Mixed Panel as defined in Rule 601.A.3. 

622.D. Related Claims 

All claims arbitrable L•nder this rule that arise cut cf a trade bust or price adjustment that was caused by 
the same incident shall, to the extent practicable in the determination of the chairman, be consolidated 
in a single arbitration. 

622.E. Award 

Within 30 days of completion of the hearing, the panel shall issue a written decision signed by a majority 
of the arbitrators. 

The total award for a single incident shall not exceed $500,000. Except as provided below, the claims 
shall be limited to out-of-pocket losses. If the claimants' allowable losses exceed $500,000, the amount 
awarded to each claimant shall be reduced pro rata so that the total award does not exceed $500,000. 
Any award shall be made jointly and severally against the respondents. In the event the panel finds the 
respcndent(s) liable for the full amount of the claim (or the capped amount of $500,000), the panel shall 
also award the claimants their costs and attorneys fees incurred in connection with arbitrating the claim . 
Punitive damages, loss of profits, loss of use, and indirect, incidental or consequential damages shall 
not be awarded The decision of a majority of the panel shall be final and may not be appealed. 

A party may move, within three business days of the award, for an order correcting or modifying the 
award to remedy any miscalculation or misdescription or where the award is otherwise imperfect in a 
matter of form not affecting the merits of the award. 

MISCELLANEOUS 

RIGHT TO COUNSEL 

Every person is entitled to represent his own interests, be represented by an attorney at law of his 
choosing and at his own expense who is admitted to practice before the highest court in any State, or 
be represented by any other non-compensated representative at any stage of an arbitration proceeding 
at the Exchange. An entity must be represented by an officer or owner of the entity or by an attorney at 
law, 

COMPUTATION OF TIME 

For the purposes of this Chapter, when a period of time is prescribed by a number of days, and not a 
specific date, the first day counted for the time prescribed is the day after notice is received or other 
event giving rise to the period of time occurs. Any submission is due or the lime to take action shall 
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lapse by the close of business on the last day counted, unless the last day is a weekend or Exchange 
holiday, in which case the due date shall bathe next following day the Exchange is open for business. 

For time periods of five days or less only days the Exchange is open for business will be counted. For 
all other time periods calendar days will be counted. 

SUBMISSIONS TO OR COMMUNICATIONS WITH THE PANEL 

Any submission for consideration by a chairman or panel must be submitted to the Market Regulation 
Department with copies simultaneously served on each other party or designated representative of a 
party. 
After a dispute has been submitted for arbitration, a person filing the claim or required to respond to the 
claim and any person asked to provide documents, information or testimony in connection with such 
claim shall not contact any member of a panel appointed to hear the claim for any purpose related to 
the dispute described by the claim. 

ARBITRATION FEES 

Any person submitting an arbitration claim or appealing a decision of an arbitration panel shall remit the 
applicable fees as may be determined by the Exchange at the time of submission or appeal, in order for 
such action to be effective. 

ARBITRATION COMMITTEE 

ARBITRATION COMMITTEE 

Each member of the Arbitration Committee shall: 

A. be appointed by the Board Chairman on an annual basis; 

B. pledge to the Exchange that he will not publish, diVulge, or make known in any manner any facts or 
infonnation which may come to his attention while perfonning his duties as a member of the 
Arbitration Committee, except when reporting to the Board, or to a committee concerned with such 
information, or when called upon to respond in any judicial or administrative proceeding; 

C. comply with the standards of the American Bar Association-American Arbitration Association's 
"Code of Ethics for Arbitrators in Commercia·1 Disputes" which the Exchange hereby adopts as its 
own code of ethics for arbitrators; 

D. pledge to immediately disclose any matter, relationship or interest with any party or the subject of a 
dispute which may affect the arbitrator's ability to be, or create the appearance that the arbitrator is 
not, impartial in deliberafing and deciding a dispute; and 

E. promptly give notice to the Market Regulation Department of any ex parte communication directed 
to such Arbitration Committee member which is prohibited by Rule 625. 

(End of Chapter 6) 
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UNITED STATES DISTRICT COURT 

NORTHERN DISTRICT OF ILLINOIS, 

EASTERN DIVISION 

THE PLENUM FUND, LP ) 
) 

Plaintiff ) 
) 

-against- ) 
) 

CHICAGO MERCANTILE EXCHANGE, INC., ) 
CME GLOBEX CONTROL CENTER, AND ) 
CME GROUP, INC. and JOHN DOES 1-20 ) 

) 
Defendants. ) 

STATE OF PENNSYLVANIA) 

COUNTY OF Bucks ) 

Case No. 08 CV 6091 

(EEB) (ECF) 

AFFIDAVIT OF STEVEN LAPIERRE 
IN OPPOSITION TO DEFENDANTS' 
MOTION TO COMPEL ARBITRATION, 
AND STAY PROCEEDINGS, AND 
tN SUPPORT OF JURY TRIAL. 

Steven A. LaPierre, being duly sworn, deposes and says: 

1. I am the President of Plenum Management, LLC, which is the General 

Partner of Plenum Investment Partners, LP, which is the general partner of Plenum Fund, 

LP ("Plenum Fund"), the "PlaintifF herein, and I am otherwise authorized to act for and on 

behalf of Plenum Fund, including with respect to all aspects of its operation, management 

and control; I have personal knowledge of all of the facts and circumstances set forth 

herein, and I submit this affidavit In opposition to Defendants' motions: (1) to stay the Case 

Management Procedures of this action; and (2) to compel arbitration of the dispute set out 

in Plaintiffs Complaint herein. I also submit this affidavit in support of (3) Plaintiffs 

Demand for a Jury Trial, seeking a jury trial on the issue of whether the arbitration 

provisions between the parties to this action are unenforceable, including for the reason 

that such provisions are the product of a contract of adhesion, are otherwise substantively 
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and/or procedurally unconscionable under Illinois Law, and/or such arbitration rules and 

procedures do not, and can not be deemed to pertain to claims asserted by a member 

(Plenum) against an exchange (the CME) 

Background And Special Significance Of This Action. 

2. On January 14, 2008, Plenum Fund suffered losses in connection with 

the purchase and sale of E-Mini S&P 500 Mures contracts (contract code "ESH8") traded 

on the Chicago Mercantile Exchange (the "CME"). These losses initially resulted from 

computer software glitches and anomalies occurring in Plenum's Automated Trading 

System ("ATS"), which utilizes the Plenum "S&P 500 Momentum Strategy"-a software 

module consisting of algorithms which automatically generate trade orders for the CME E

Mini S&P 500 futures contracts. 

3. As a result of this malfimclion, commencing at 2:01:10am on January 

14, 2008, and which continued for only 6.5 seconds, the Plenum ATS erroneously 

generated trades for more than 46,000 ESH8 contracts (the "Erroneous Trades"). The 

programs and systems put in place by Plenum thereafter closed down the ATS and 

terminated all further trading; and such trading pattern In the market for ESHB contracts 

returned to normalcy in an orderly manner 6.5 seconds after the event began. 

4. As more fully detailed in the Complaint (paragraphs "33" lo "421, this 

action involves the "bad faith" failure of the CME to enforce and apply CME Rule 588, and 

lo apply the "Trade Cancellation and Price Adjustment" policy set out in that Rule to the 

Erroneous Trades of the ESH8futures contracts on January 14, 2008. 

5. The bad fatth is alleged to be comprised by complicity between the 

CME and one or more of its large member/traders in connection with decisions made by 

the CME regarding the implementation of CME Rule 588. More specifically, tt is alleged 

2 
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that the CME wrongfully consulted with its large member/traders to ascertain their prof~ 

and loss position in the ESH8 contracts traded after and in connection with Plenum Fund's 

Erroneous Trades, before making and as impacting on its decision in respect of the 

manner in which II would apply its "no bust rules" to Plenum Funds' Erroneous Trades, 

with a view to making a decision and tal<ing action that would result in windfall profits for 

such large traders and customers. The action thereafter taken, net of the complicity 

between the CME and its large member/traders, is alleged to have been in derogation of 

the CME's obligation to protect the public interest. 

6. In support of Plaintiffs allegations of "bad faith", in substance, It is 

alleged at paragraph "39" of the Complaint, that It should have been apparent to any 

objective and impartial observer, unfettered by improper purpose (including an Intent to 

benefit certain of the CME's large member/traders), that the Erroneous Trades were the 

result of a malfunction In Plenum's ATS, and that such trades were aberrations in an 

otherwise flat and tranquil market, and therefore were not the outcome of any "legitimate 

price discovery". 

7. In support of this contention it is submitted that the Global Control 

Center ("GCC"), an agent and instrumentallty of the CME. has and maintains on-line 

systems which provide rt with graphic presentations of actual trading in real lime. 

Therefore, on January 14, 2008, such systems provided the GCC with information which 

informed CME/GCC that the Enroneous Trades were a singular event, which did not rise to 

the level of ·excessive volatility", as could justify any decision to double the No Bust 

Range, as was otherwise wrongfully implemented to benefrt the foregoing large 

member/traders 

3 
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8. As more fully detailed below. ii is Plenum Fund"s supposition that the 

CME's counsel has pursued a motion to compel arbitration in circumstances where the 

arbitration rules proffered plainly do not apply in this case and do not provide any 

understandable and discernible procedures with respect to a claim by a member against 

the Exchange, as opposed to a claim by a member against a member, for the express 

purpose and objective of keeping Plaintiff from availing itself of the more liberal and 

expanded discovery afforded by the Federal Rules of Civil Procedure, in the hope and 

expectation that the more limited discovery available in an arbitration will make it more 

difficult for Plaintiff to demonstrate its burden to prove bad faith under Commodity 

Exchange Act ("CEA") §22(b)(4). As demonstrated by the accompanying Declaration of 

Jeffrey L. Rosenberg, dated December 19, 2008 (the "Rosenberg Declaration"), 

Defendants' contentions regarding the applicability of the proffered arbitration rules is 

without proper and required substantive basis, and is borne of the ulterior purpose of delay 

and an attempt to obtain the foregoing procedural advantage and defense. 

9. Furthermore, with respect to the importance of this motion as it relates 

to the trial of the ac~on presented by the Complaint, it is suggested that the incident 

undertying this action (the Erroneous Trades resulting from a computer glitch in Plenum 

Fund's automated trading system) has a very great significance to and upon the current 

and evolving trend of computerized trading of futures contracts and other automated 

commodity transactions present in the market; and the result in this controversy will be of 

great importance with respect to the automated trading of such futures contracts and 

commodities currently, and in ensuing years, including for the reason that such automated 

trading has dramatically increased In recent years, and is anticipated to increase at an 

even greater rate in the ensuing several years. 

4 
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10. It Is therefore respectfully submitted that the incidence of other and 

similar "erroneous trades" on designated contract exchanges, unrelated to "legitimate price 

discovery", resulting from the implementation of automated trading systems featuring 

algorrthmic formulations will concomitantly Increase over the next several years. 

11. As a result, It may be anticipated that the frequency with which the 

CME and other Contract Markets and Exchanges will be called upon to apply rules similar 

to the CME's "Trade Cancellation and Price Adjustment" policy, as contained in CME Rule 

588, will continue to increase. II Is thus imperative for this Court to ensure that there are 

fair and predictable rules and procedures in place to deal with this anticipated greater 

incidence of aberrations in the trading of futures contracts and other commodrties; and that 

any arbitration rules sought to be imposed by the CME are not unfair and intentionally 

infected with a lack of clarity and precision and undue and unregulated discretion, as Is 

presented by the application of the CME "Arbitration Rules" in relation to the claim of a 

member (Plenum Fund) against an exchange (CME). 

12. As indicated below, and elsewhere in Plaintiff's Opposition papers, 

CME Rules 578 and Chapter 6, Rules 600-627 are Ill-equipped, and not formulated for 

claims asserted by members against an Exchange, but rather are plainly intended by their 

wording and application to claims asserted by a member against a member. Those Rules 

if applied to member/exchange disputes would purport to invest such unchecked discretion 

to the Exchange as to adversely impact a membe(s ability to prosecute its claim against 

the Exchange, including by advantaging the Exchange; and as to abrogate any notion of 

fairness or propriety, and as to preclude the requisite requirements of justicability. It is the 

supposition of the accompanying Rosenberg Declaration that such discretion and 
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imprecision ma~es the CME Arbitration Rules violative of the "Core Principles of 7 U.S.C § 

7(d), and far that reason also the Arbitration Rules are unenforceable as to this action. 

Summary and Overview of this Opposition. 

13. I am advised by Plenum Fund's counsel that Defendants' motion 

papers assert and insist that the Rules of the CME "provide for mandatory arbitration of 

claims against the CME", and for that reason this action should be stayed pending the 

outcome of such arbitration. Au contra1n,, Plenum Fund never did or could have 

volitionally and/or cognitively agreed lo arbitrate any claim ii might assert against the CME; 

including because such arbitration provisions were "procedurally unconscionable". 

14 More pervasively, it is contended that any such putative agreement to 

arbitrate is vitiated and abrogated because such consent was sought and obtained 

indirectly and surreptitiously, and by way of implication, but not directly and openly. 

15. It is an essential and material element of Plaintiff's Opposition that 

although Defendants' claim that any such arbitration "SHALL BE ARBITRATED 

PURSUANT TO RULE 621" 1, analysis of the text of CME Rule 621 does not demonstrate 

sufficient procedures and mechanisms demarking the methodology of any such 

supposedly compulsory arbitration; and the abbreviated and dogmatic, but procedurally 

incomplete dictates that claims against the Exchange must be submitted to mandatory 

arbitration appear as afterthoughts and knee-jerk responses to the provisions of CEA, 

§22(b)(4). 

16. At best, Rule 621 has reference to the procedures provided by CME 

Rules 600 through 627, which, upon any close analysis, demonstrate that they were 

1 Capitnliz..1tion u:.cd in Defendants· Memorc1m.lum uf 1-llw. 
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Intended to apply to claims between and among customers and members of the CME, but 

not to claims by members against the Exchange. 

17. Moreover, it is submitted that such Rules, ~ applied in the instance of 

the within controversy, would and do provide unfair and procedurally unconscionable 

mechanisms and procedures which unduly and materially advantage the CME over any 

member, and which, more specifically disadvantage Plenum Fund in respect of proving 

that the CME acted with "bad faith". as required by CEA §22(b)(4), Including by virtue at 

provisions which allow representatives of the CME (e.g., the "Chairman of Market 

Regulation Department) to control discovery, and which allow the CME ta finally reject and 

dispose of any claims against ~sew. 2 

Personal Knowledge of Facts; 
Plenum Fund Not Represented By Counsel. 

18. I was one of the people directly responsible far the completion and 

submission al Plenum Fund's Application for Corporate Membership to the CME (the 

"Membership Application"), a copy of which is Exhibit "B" to Defendants' Memorandum of 

Law In Support of the Mallon to Compel Arbitration ("Defendants' Memorandum"). 

19. Plenum Fund was not represented by counsel in and with respect to 

the preparation and filing of the Membership Application; e>ccept on the narrow issue 

regarding whether Plenum's organizational structure allowed rt to qualify for a CME 

corporate membership, and thus discounted fees Na counsel reviewed the sufficiency or 

other content of the Membership Application, nor provided Plenum Fund wrth any legal or 

J When I wns presented with D~fcndan~• motions, ;md wh~n I saw the claim that claims against the CME 
were lo 11rbilratc<l pursuant to Rule 621, I ntn:mpted to work. through that Rule aml understand the procedure 
cstahlished, bul I could not in any meaningful manner, and I ca.me to the conclusions st.1ted above regarding 
unfi1.irnc~~ imd a lack nfwnrknhility. Accordingly, I n:quested lhat Plenum rund's counsel, Jeffrey L. 
Rnsenherg. engagt: in II lcg21l ama1y~is. conducing his own review. That review nnd nnnlysis is set out in Mr. 
Rosenberg'!. accomr~.mying Dt:clarulion, whii.:h, it is su!!J:CSlcd, oontinns my layman's analysis. 
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other advice regarding the implications of the approval of the Membership Application in 

relation to any agreement to arbitrate. 

20. Addltionally, neither the CME, nor its counsel made any disclosures to 

Plenum Fund in relation to the CME Rules, including the arbitration provisions thereof, or 

in any way urged or recommended that Plenum Fund obtain the advice of counsel in 

connection with its application for membership to the CME, and/or the implied 

enforceability of the CME Arbitration Rules, currently, or in prospect. 

21. At no time prior to the preparation and filing of the Membership 

Application did the CME provide a copy of its Rules to Plenum Fund, or, to my knowledge, 

representative of Plenum Fund; and It is my information and belief that the CME provides 

access to its Rules only on internet, by accessing Its website. 

22. While I was generally familiar with the CME Rules that applied to and 

governed the trading of futures contracts and other commodities, and such things as 

margin requirements in that connection, at no time prior to the preparation and filing of the 

Membership Application did I, or any representative of Plenum Fund review that portion of 

the CME Rules constituting the 'Arbitration Rules" or "Arbitration Provisions" referred to in 

Defendants' Memorandum: nor did the CME. or any CME representative urge or advise 

Plenum Fund to make or conduct such a review, or take or make any special note of any 

rules therein contained, or as to the importance and effect of such Arbitration Rules to any 

claims that Plenum Fund might, in the future, seek to assert against the CME. 

23. It is respectfully submitted that the CME, being a quasliJovernmental 

entity and instrumentality, charged by Federal Statute (the CEA) w~h the protection of the 

public interest, and because the CME's Rules, in their application, may have such a 

8 



DEC-19-2008 10:59 From: To:12156892422 

material economic Impact on its members, this Court should find that the CME may not 

impute knowledge, consent and approval as to the Arbitration Rules by reason of an 

applicant, such as Plenum Fund, making application for membership to the CME, and 

upon the acceptance of such application, unless the CME provides to such applicant a 

copy of such Rules, while concurrently making express disclosure with regard to the 

application of the Arbrtration Rules as they may inhibit the ability of a member to assert 

and prosecute a claim against the CME, in circumstance where the member must prove a 

level of culpability equal to or greater than "bad faith". (E.g., as required by CEA §22(b)(4)) 

Plenum Fund's Commencement of Trading; 
lnveetmenl Strategies and Oecisions; and 
CME's Monopoly Position as lo !he Trading 
of E-Mini S&P 500 Futures Contracts. 

24. Upon approval of Its Membership Application, Plenum Fund, LP began 

trading on the CME in April, 2005, using a proprietary, algorithmic, automated high

frequency futures trading strategy and system ("ATS") that performed most effectively only 

~ and to the extent that the futures contracts which were traded by Plenum Fund had very 

high levels of order liquidity, trading frequency, and trading volume. 

25. Plenum Fund's investment managers and advisors had previously 

conducted months' of extensive research in order to determine, as a business decision 

and trading strategy, which futures contracts could and would meet these requiremenls. 

26. After this prolonged business consideration and investigation, 1t was 

the conclusion of Plenum Funds' managers and advisors that the optimal contract to trade 

in conjunction with Plenum Fund's ATS was the E-Mlni S&P 500 futures contract. 

27. It was concluded the E-Mini S&P 500 futures conlfact was possessed 

of the highest trading volume of any futures contract in the world. However, It was 

9 
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concurrently observed that E-Mini S&P 500 futures contracts were traded only on the 

CME, and no other place in the world I 

28. In the 33 months from the start of trading by Plenum until the system 

malfunction that occurred in January, 2008, Plenum Fund primarily, trading in or with 

respect to the E-Mmi S&P 500 futures contract, and utilizing the Plenum ATS, did not have 

a single losing month, and averaged an annualized net return of almost 20% for its 

investors over that period-thus providing imprimatur to Plenum Fund's management 

decisions in choosing to trade that contract. 

Lack of Volitional and Cognitive Consent as to CME Arbitration Provisions, 

a.) Consent Voided By Monopolistic Coercion As to Arbitration. 

29. Apart from any claim that an agreement to arbitrate is vitiated by a 

lack of cognitive ability on the part of Plenum Fund lo understand, appreciate and therefore 

knowingly consent to the CME's Arbitration Rules, 1n applying for Corporate Membership 

to the CME Plenum Fund was without any effective or realistic choice or alternative other 

than to capitulate to all CME Rules lo the extent they encompassed a putative consent to 

arbitrate claims, including those asserted against the CME.3 

30. This virtual coercion resulted from lhe fact that Plenum Fund's 

managers and advisors made the business decision that it was most efficacious to trade E

Mini S&P 500 futures contracts in conjunction with the operation of the Plenum Fund's 

ATS. Thus, it was an unavoidable business reality that if the Plenum Fund wished to 

engage in that economic activity, it had no choice other than to accept the Arbitration 

3 A~ more fully demonstrated in the accompanying Rosenberg Declaration the CME's ArbiLr.sLiun Rules 
purportedly pertaining and rcglllating a claim by a member against the CMF, arc ~o onc-.<1idcd, unfair and 
invoke sn inuch discretion in favor tltc CME as to be a sham, and so unfair as lo cvidL.-ncc. thal agn.:cmcnt 
with respect tu such Rules could only be the result orthe CME's position of monopoly as related lo Pknum 
Fund. 
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Provisions included within the CME Rules, whether or not It did, or could, otherwise 

cognitively appreciate the implications of any implied agreement to be bound thereby. 

31. On this basis, the indirect and imputed agreement to arbitrate all 

claims against the CME, supposedly effected by the acceptance of Plenum Fund's 

Membership Application, was not just a ''take or leave It' situation, where there were other 

alternatives which could be pursued, even ij with less advantageous terms. utllmes or 

facilities; but rather, this was an unavoidable capitulation, borne of monopolistic coercion 

which the CME was able to impose on the Plenum Fund because CME was the only 

contract market in the world where Plenum Fund could trade E-Mini S&P 500 contracts. 

32. Admittedly, Plenum Fund was better able to understand and 

appreciate the general rules pertaining to day-to-<lay trading activities, margin 

requirements and the like; and therefore it does not make any claim of unenforceability and 

invalidity as to the more pervasive aspects of the overall agreement between Plenum Fund 

and the CME; but rather seeks to strip out and sever only the Arbitration Rules for an 

attack as to their enforceability in the context of claims made under CEA §22(b)(4). 

b.) Consent Voided as to Arbitration Rulc,s by Virtue of Lack of 
Cognitive Ability to Appreciate and Understand the Arbitration 
Rules, and the "Procedural Unconscionability'' of Such Rules. 

33. Apart from the coercion to caprtulate to the Arbitration Rules borne of 

the CME's monopoly, Plenum Fund also asserts that any appearance of consent to the 

Arbitrabon Provisions is abrogated by the "procedural unconscionability" of those Rules. In 

support, neither I, nor any other representative of Plenum Fund did, or could have, 

cognitively appreciated the substance of the Arbitration Rules, including as to their scope, 

ambit and application, presently, or prospectively; and especially, as they pertained to a 

--------------------------·- -· 
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prospective claim which Plenum Fund was not then contemplating or thinking about, and 

as that claim might be materially prejudiced In Plenum Fund being required to prove the 

bad faith of the CME in failing to enforce its Rules, resulting from any agreement to 

arbitrate in the future. 

34. In this connection, I have recently been advised by counsel, that in 

prosecuting any claim that the CME failed to enforce its Rules, specifically Rule 588, 

Plenum Fund is required to demonstrate and prove .. bad faith" conduct on the part of the 

CME, pursuant CEA, § 22(b)(4). 

35. I am advised that it is commonly acknowledged that proof of "bad 

faith" Is, by its nature, hidden and secrete. and it does not lie in the open for public view 

and scrutiny. 

36. With proof of bad faith, fraud, and similar culpable conduct being the 

most difficult type of proof to unveil and present to a court or tribunal, I am advised that the 

myriad of discovery mechanisms, including electronic data and depositions provided by the 

Federal Rules, as administered in the Federal Courts, but not generally available in 

arbitration proceedings4, are a necessary and essential part of any arsenal of weapons 

required to achieve the level of culpability as to demonstrate "bad faith". 

37. Similarly, it was only in connection with this action, that I was 

instructed by Plenum Fund's counsel and came to understand that discovery and 

disclosure in an arbitration proceeding is far more limited and circumspect as compared to 

that which is available under the Federal Rules, thus making proof of "bad faith" in an 

arbitration context vastly more difficult, if not, impractical.5 

4 unless by agreement or specitil.: ruh.::; 111.,1 pn;::1,c111 hcru. 

' It is the supposition of T-lcnum Fund that it i!. this pmccdurul disndvunlagt: and disability thal motivate:. 
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38 II is submitted that the accompanying Rosenberg Declaration 

demonstrates that the CME Arbitration Rules do not support the CME's claim that they 

adequately and sufficiently provide a workable and fair procedural matrix for a mandatory 

arbitration of Plenum Fund's claims against the Exchange, and that such Arbitration Rules 

are otherwise unenforceable because they contravene the Core Principles imposed on the 

CME by Federal Statute. However, I suggest that it is a separate reason that the 

Art,rtral!on Rules are not enforceable, because nerther I nor other Plenum Fund 

represenlatives could or did reasonably understand and appreciate that the Art>rtration 

Rules were intended to inhibit a member's ability to meet the proof requirements of CEA 

§22(b)(4) in a later, as yet immature claim against the Exchange; and most certainly, I 

could not at the ea~y stage of the filing of a Membership Application, understand and 

appreciate the interrelationship between those Arbitration Rules and the requirements of 

CEA §22(b)(4). 

39. It is submitted that the CME knew and intended to take advantage of 

this inability; and intended by its terse and otherwise unsupported assertions in the CME 

Rules to circumscribe the scope and ambit of CEA §22(b)(4), in an attempt to stultify any 

claims that might be asserted against the CME by members such as Plenum Fund. 

40. In fact, even after this action was commenced, and I received a copy 

of Defendants' Memorandum, I was only able to appreciate these distinctions and niceties 

when Plenum Fund's counsel elucidated Plenum Fund's managers, operators and 

advisors, including me, on this complex and subterranean issue. But for that tutorial I could 

not have been expected, and I would not have been able to identify the fact that any 

.. --- --------
the CME to pursue its erroneous claim thnl lhc CME Arbilmlion Rules provide for the mandatory arbitration 
of the clahns of the C11mplaint herein. 
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agreement to arbitrate a claim that required proof of bad faith could only be reasonably 

pursued lo the extent that the tools for the unmasking of such bad faith were available, 

which they would not be if Plenum Fund agreed to arbitrate a CEA §22(b)(4) claim. 

41. Although Plenum Fund's managers and advisors were experienced in 

commodity transactions, they, and thus Plenum Fund, were without any effective capacity 

to know or understand that there were material disabillties that would be visited and 

imposed upon Plenum Fund by virtue of an implied and imputed agreement to arbitrate 

any claim Plenum Fund might later, at some undetermined and unanticipated time, assert 

against the CME, in circumstances where it would have to prove "bad faith' in order to 

prevail on such a claim; but could not reasonably do so in the context of the limited 

disclosure and discovery generally afforded by arbitration. 

42. In retrospect even ii I had read the CME Arbitration Rules (as 

compared lo the CME Rules of broader application to trading contracts and margin 

requirements), and although I might have perceived a comprehension of those Rules, it is 

clear that I and other management personnel acting for Plenum Fund would have been 

misperceived in any such assessment and, in fact we could not have actually and 

effectively appreciated the distinctions and fine points necessary to have achieved and 

made a voluntary and cognitive decision on a very complex, but materially important issue 

relating to substantial economic interests of Plenum Fund. 

43. It is thus asserted that the CME, being a "quasi governmental" 

instrumentality, charged under the CEA with what I understand to be an affirmative 

program and obligation of "sen-regulation·~. in pursuance and in protection of the ·public 

r, As a contract market, lhc CME's nctivitic,;; arc regulated by liit.: Commodity Futures Trading 
Commission, pursuant to CF.A, 7 U.S.C. § I, et i;eq. the CME'$ status as a contnu.:I r1111rk1,,"t impo!.eS upon it a 
duty of selJ~rcgulation, subject. to oversight by th~ CfTC (See, Complaint_, paragr.1phs '"29" and "30" 
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lnteresr, the CME should have made, but did not make, affirmative disclosures, warnings 

and admonitions with respect to Plenum Fund's consideration, and as to its adoption of 

and/or consent to the CME "Arbitration Rules". This is all the more compelling because 

the CME must be deemed to know. and it should have known, about this systemic 

disability and prejudicial effect that ii achieved indirectly, but not openly upon any kind of 

full or appropriate disclosure. 

44. I am advised that II is the surmise of the Rosenberg Declaration that It 

was the CME's purpose in amending its Rules to require mandatory arbitration of a 

member's claims against ii, and to require that any arbitration claim be filed within ten 

days, or be barred, to limit the recovery of damages by members under and pursuant to 

CEA §22(b); and I understand that It will be necessary for Plenum Fund to conduct 

discovery to demonstrate that point in connection with Plenum Fund's request that this 

Court order a Jury Trial. 

45. Having read the Rosenberg Declaration, and having been imbued with 

the unavoidable notion that the CME must have inserted just a few terse provisions in the 

CME Arbitration Rules in response to the adoption of CEA §22(b)(4), and as part of an 

effort to protect the CME from such claims by invoking an arbitration requirement, without 

taking the time to more fully amend these rules, which might catch the eye of the CFTC 

and unmask It nefarious purpose to inhib~ the application of CEA §22(b)(4), ii is suggested 

that this cireumstance alone, and apart from the other bases herein set forth, supports 

Plenum Fund's demand for a jury trial on the issues related to the efficacy of the Arbitration 

Rules; and that a trial should be ordered-to the extent that Defendants' motion is not 

denied outright. (See, Ex. "A" to Rosenberg Declaration) 

1S 
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46. Thus, for the absence of doubt and for purposes of clarity, it is 

postulated that the CME's abstinence and refrain from disclosure regarding the risks and 

disadvantages of a member agreeing to be bound by the Arbitration Rules, is part of an 

overall intentional and preconceived approach and stratagem, intended to discourage and 

make it more difficult for members to bring and sustain claims against the CME, pursuant 

to CEA, § 22(b)(4); and that such Rules and procedures are therefore antagonistic and 

contrary to the purposes, intent and effect of that statute and also wtth respect to the Core 

Principles. 

47. It is equally suggested that the refrain from such disclosures and 

warnings is an essential and constituent part of the "procedural unconscionability" whicll 

must be deemed to vitiate Plenum's purported consent to arbitration, since absent some 

remedial effort by the CME to counteract this informational and practical disparity of 

position and knowledge, tt was not reasonably practical for Plenum Fund to "locate. 

appreciate and comprehend the scope and import" of its implied, but not actual, agreement 

to submit to the CME's Rules relating·to Arbitration in the context of having to prove "bad 

fa~h" on the part of the CME in failing and refusing to enforce Its Rule 588. 

48. This disability and intended advantage is not passive on the part of the 

CME. Rather, ~ is pursued and achieved by the CME's intentional and "practiced practice" 

of not seeking separate and distinct confirmation, approval and agreement regarding its 

Arbitration Rules. This results because such separate consideration might or would lead to 

a more isolated review, and thus to insistence on alternative provisions-including broader 

facilities for discovery and cross examination of witnesses and documents. 

49. Thus, it is suggested that based on an apparent intent to subvert a full 

understanding and appreciation of the potential dilemma and disadvantage for a member, 

16 
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the CME implements a process and procedure pursuant to which it seeks implicate an 

agreement as to the Arbitration Provisions by the act of an applicant signing and 

submitting a membership application, and by asserting an agreement to arbitrate when 

that application is accepted, including by the mechanism of CME Rule 400 (see, Ex. "D" to 

Rosenberg Declaration). pursuant to which the member is "deemed to know, consent to 

and to be bound by all Exchange rules." This is hardly the type of open and full disclosure 

that should be provided by a quasi governmental instrumentality, charged with protecting 

the public interest. 

50. Directly related to the issue of "procedural unconscionability" and as 

suggested by the accompanying Rosenberg Declaration, the Court should consider the 

fact that Plenum Fund did not otherwise have the ability to follow and comply with the CME 

arbitration rules even If it understood and wished to comply with them. This results 

because of the inherent unfairness and/or abject inappropriateness of such Rules, and the 

insipid inconsistencies and varic,tions between provisions of those Rules, which would 

preclude any notion of justicability as to any claims which might be asserted by a member 

against the CME. This point is made with greater clarity and resolve in the Rosenberg 

Declaration. 

51 Therefore, it is submitted that even if Plenum had acted pursuant to 

the express language of the CME Arbitration Rules, with an intent and purpose of timely 

filing a claim against the Exchange and prosecuting such claim, those rules would have, rt 

taken literally, placed Plenum Fund in a situation of procedural inequity, unfairness and 

disadvantage, as would constitute an abject sham of any type of adversarial proceeding; 

including because those Rules so heavily and one-sidedly impart broad discretion in favor 

17 
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of the CME, as to make any claim that such Rules provide a procedure for compulsory 

arbitration a mere pretense; and violative of the Core Principles imposed on the CME. 

52. Since this position is more fully set out and analyzed in the Rosenberg 

Declaration, I will not burden the Court with my own, current views; but having read, 

reviewed and considered the analysis presented by the Rosenberg Declaration I embrace 

ii and join in ii on behalf of Plenum Fund. 

53. Nonetheless, I do feel compelled to provide a limited personal 

observation to illuminate that portion of the Rosenberg Declaration that suggests that It 

was otherwise impractical for Plenum Fund lo have timely filed a detailed claim form, even 

If it otherwise endeavored to do so. 

54. Any attempt at such compliance would have been precluded by, 

among other things, the following circumstances: (i) In the hours after the January 14, 

2008 Incident, Plenum Fund's management was necessarily engaged in a dedicated 

program of trading intended to, and which did, mitigate its damages by millions of dollars 

with respect to the January 14, 2008 incident; (ii) thereafter the Plenum Fund management 

team halted all Plenum Fund trading until in or about April, 2008, including in pursuance of 

an intensive course of Identifying, correcting and preventing any recurrence of any glitches 

in its automatic trading system; (iii) in the days and weeks following the January 14, 2008 

incident, Plenum Fund management was heavily Involved and concerned with investor 

relations problems, relating to Its $6 million trading loss, and was repeatedly and 

continually required ta respond ta the concerns and inquiries of its investors; (iv) the task 

of identifying the nature and extent of the CME's "bad fatth' (recently admitted by CME 

employees in a telephone conversation with me and present counsel, had in August, 

2008), was extremely time consuming and difficult, Including for the reasons related to the 

18 
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difficulties of obtaining proof of such "bad faith", (v) separately, Plenum Fund experienced 

great difficulty in identifying and retaining appropriate counsel, meeting with such counsel 

and conveying to them the underlying issues in sufficient time and manner ta file any 

requisite claim forms. Many of the counsel with which and with whom we met, took 

substantial time in conducting a "conflicts check', and/or after hearing about the 

circumstances of Plenum Fund's claims. indicated that having represented either parties 

against the CME. or the CME, they could and did not accept an engagement on behalf of 

Plenum Fund. 

55. For the foregoing reasons, it wou1d have been impractical to file a 

formal claim in sufficient detail within the ten business day requirement; and there does not 

appear to be any any provision providing for any extension of time_ Rather the CME 

Arllitration Rules cut off any claim not timely filed within such ten day period-as Plenum 

Fund believes they were designed to do. In addition, I have not been able lo find any 

reference to and/or source of the required and approved claim form. other than the form of 

consent referenced in the Rosenberg Declaration. 

56. The circumstance of a claim by a member against an exchange 

implicates substantial and important economic rights, Intended to be preserved and served 

by CEA §22(b)(4); and it is nothing less than unseemly that the CME would and does 

purport to seek to cut off and/or ClJrtall its own liability on such a short notice and time as 

ten days, in circumstances that will most likely be analogous for other members similarly 

situated to Plenum Fund in respect to Its Erroneous Trades. It would seem inescapable 

that such a truncated time period is inconsistent with the intent and purposes of CME, § 

22(b) 7 

7 In any event, it is worthy of note that when I and other Plenum Fund managers were able to 

l 'J 
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Unmasking CME's Hidden Agenda 
Regarding Its Pursuit of Arbitration. 

To:121568'32422 

57. Neither the CME executives, nor its counsel, the Skadden Arps firm 

may be considered to be anything less than highly intelligent, experienced and 

accomplished in their respective fields. Therefore, It may be assumed that they can read 

and interpret the CME Rules as well as Plenum Fund and its counsel. 

58. From this It may be discerned that they are not unmindful that the 

contention set forth in Defendants' Memorandum to the effect that CME Rule 621 sets 

forth the procedures for mandatory arbitration is not supported by actual or literal resort to 

the text of Rule 621, and/or the other Rules contained in Chapter 6. incorporated thereby 

59. Nonetheless, the CME unabashedly seeks to promote a motion that is 

not supported by the documentary evidence; and which. more perniciously, seems 

contrary to the plain language of the CME's own rules. To take such a risk in this context 

must be seen to suggest some hidden agenda of great and important purpose and 

magnitude, including that absent this mercurial application, it is likely that Plenum Fund's 

claims will get the public airing they deserve, or even wor,,e for the CME, Plenum Fund will 

be able to prove and demonstrate its claims of "bad faith". 

60 In this context there is great need and reason on the part of the CME 

to pursue and attempt to bring about an arbitration, with two primary reasons for this, 

among others: 

(1) The first of course is that once the CME is able to move this matter to arbitration 

it will seek to preclude the hearing of any claim by Plenum Fund, and will seek the 

consult with counsel, long pr1or to the commencement of the Complaint herein, we were advised by 
counsel that there was a $100,000.00 damage hm1tation, and that it would be a useless act, since 
Plenum Fund could incur that amount or more in proving its claims. For this reason alSQ, Plenum 
Fund did not file a claim in pursuance of arbitration. 

2() 
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dismissal of the Arbitration by claiming that Plenum Fund did not timely file a claim form 

detailing its claims against the CME within the short and circumscribed time perlod 

putatively imposed by the CME Arbitration Rues; and 

(2) Second, and paramount if the first tactic rails, is the perception that the far more 

limited discovery available in and disclosure required by arbitratfon will greatly Inhibit or 

preclude Plenum's ability to prove "bad faith" on the part of the CME_ Exacerbating this 

need and fear is the fact that the CME has already admitted that In the minutes 

immediately following the January 14 Event it was actively engaged in telephone calls with 

some of rts member/traders (intimated to be some of the larger trader/members), and 

perhaps thereby inattentive to its otherwise existing obligations to conclude a decision in 

regard to the implementation of rts "no bust rules and policy." By reason of the more 

l1mrted discovery available in arbitration, ii appears that the CME and its counsel are 

hopeful of avoiding depositions and electronic discovery that might reveal which customers 

were engaged in these telephone calls, at what time, and for what length of time, and to 

prevent Ptenum Fund from demonstrating that the CME was more interested in protecting 

and enriching its large traderlmemberS than i1 was in protecting the integrity of the mark.et 

and the public interest. 

61 _ This admission came in the course of an attempt by the CME to 

dissuade Plenum Fund from initiating the Complaint herein. For this purpose a conference 

call was agreed to and conducted on August 21, 2008, participated in by Plenum Fund's 

counsel, Jeffrey L. Rosenberg and me on behalf of Plenum Fund and Steven Szarmack, 

in-house counsel for the CME and Paul Milhoff and Michael McDonald, CME operations 

and trading personneL 
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62. In response to Mr. Rosenberg's observation during that conference 

call that It was Plenum Fund's contention that CME personnel were engaged ,n telephone 

discussions with some its larger trader/customers, discussing their profit and loss situation 

in respect to Plenum Fund's Erroneous Trades, and for that reason Plenum Fund could not 

get through to the CME to inform and advise them of the circumstances then known with 

respect to such Erroneous Trades. the CME admitted this; and admitted that its phones 

were completely inundated and tied up with those calls. 

63. I am aware that Defendants' counsel was furious when they observed 

that this admission was referenced in the Complaint, and they have claimed to Plenum 

Fund's counsel. including local Illinois counsel, James McGurk, that evidence of this 

admission was the subject of a prior confidentiality agreement and it was improper to set n 

forth 

64. Whatever may be the effectiveness of any prior confidentiality 

agreement, including a claim that it is invalid because it encompasses an effort by counsel 

to cover up the violation of a Federal Statute. the conversations had on August 21. 2008 in 

the context of the foregoing conference call were not confidential. CME's in-house 

attorney, Steven Szarmack was participating in that call at all times, and there was not any 

mention or clairn of confidentiality as related to those discussions. 

65. - Thus. despite the lack of substantive support for the motion to compel 

to be discerned from the text of the CME Arbitration Rules. and the other failings resulting 

from direct or indirect coercion in regard to those Rules. the CME. at the behest and upon 

the orchestration of its counsel. has pursued its motion to compel arbitration, in effect, as a 

defense to this potentially damaging admission. 
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66. It is suggested that this hidden agenda. borne of desperation and fear 

of public dissemination regarding the CME's bad faith, which. in turn. may lead to a CFTC 

investigation of this impropriety. has encompassed direct and not so subtle attempts to 

coerce Plenum Fund to either give up its claims, including by reason of economic 

browbeating predicated on the CME's ability to out-spend Plenum Fund on unwarranted 

motion practice, and by other. more direct coerclon--including Skadden Arps' threats made 

against each counsel that has thus far sought to represent Plenum Fund. at each stage of 

the pending controversy, in the form of threatening Plenum Fund and such counsel with a 

Rule 11 Motion for sanctions. 

67. A form of that motion was recently sent to current counsel and will be 

the subject of a separate response on or about December 21, 2008. Without further 

amplification, lt is sufficient to note this coercion was sought to be applied in coniunclion 

with the pending motion to compel arbitration, and intended to bolster an otherwise 

unavailing attempt to preclude this Court from hearing and llying the matters asserted by 

the Complaint It may yet eventuate if Defendants· counsel do not withdraw that threat of a 

Rule 11 motion. that Plenum Fund mav suggest to the Court that the form of Rule 11 

motion for sanctions. and the threat to interpose such a motion. were t11emse1ves indicla 

and COl"lstituent elements of frivolous conduct orecluded by Rule 11. and therefore 

san,:t!onable. 

68. Nonetheless. and notwithstanding my disdain for such unmitigated 

and uncloaked coercion. and in order to avoid the protraction of motion practice and the 

cost!\ and fees associated therewith. and to move this matter to a determination as soon 

as practical. I authorized and urged Plenum Fund's coun5e/ to agree witi°'l llit: CME's 

counsel to submit this matter to arbitration and to withdraw from this litigation. predicated 
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on two primary conditions, among others. {1) tt-iat the CME would not seek to claim that the 

arbitration should be Ulsn,lssed t,y reason of tlit: failure of Plenurn Fund to timely file any 

prescribed claim form, detailing and initiating ti-,at proceedi11g; and (2') that an~• arbitration 

would necessarily have to encompass. the expanded facilities of the Federal Rules as to 

discovery and disclosure. li-i-iplir.iHy. if such an agreement to arbitrate was to be reached. 

there would also have to be adootion and/or incorporation of some set of external 

arbitration rules, such as those of the National Futures Association or the American 

Arbitration Association, sine&, as. dt:monstrnteU by tile Ro::;er,berg Declaration, the CME 

Arbitration Rules do not provide a ::;uffic1ent Infrastructure and are unfair and unworkable 

and violate the impositions and obligations of tl1e Core Principles. 

69. This importunity ~va5 rnaUc by• the instrumcntalit:v of Plenum Fund's 

counsel's letter to Jerrold Salzman. Esq . dated December 2. 2008. a copy of which is 

annexed as Exhibit ~B" to the Rosenberg Declaration. 

70. I am advised that Mr. Salzman wasted no time in eschewir,g th.at 

importunity, and by e-mail transmitted at about 9:05pm 0n Frlday eveniilg, December 5. 

2008. Mr. Sal2man responded: "We are not prepared to wai·Je ,a':':y substantive or 

procedu1a1 defern3es.~ 

71. That may have been a mane; of gvod fcrtur.e for Plenum Fund, since 

"au; backs" were thereafter steeled fGi liatt:e. inch..isive of the machination of an 

unsupported motion to arbitrate iH'\d the Rule 1 i tt-1reats . ..,._,hich individually and collectively, 

all the more appear to be part of a desperate attempt to hide from public scrutiny the 

CME's "bad fa!th" r;.r.md!Jct. 
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The Court Should Not St~l' the Case Management Rules 
or Any Preliminary Disccve:v and Disclosu;e in this Action. 

72_ To the extent that Defendants' Motion to Compel Arbitration 1s denied 

outright, no stay of the "Case Management Rults" is ~morooriate. Furthermore, if, in the 

alternative. this Court determines that th8 ls5ue of the validitv of the CME Arbitration Rules 

should be submitted for detennination by a jury trial. in that drcurnstance also the "Case 

Management Rules' should not be s1ayed or susoended. since Plaintiff w,11 be entitled to 

discovery in that connection. and the dlscovc,-..· in that circumstance and the discovery in 

connection with the underlying action are not so different and would not be significantly 

more costly in comparison to one another. such that lt would be a duplication and 

inefficient to have two disoarate flights of disco;,·crv cmd disclosure, and one should 

proceed now without abatement since it wi/i be required in connection with a jury trial In 

any event. 

Cone lusion. 

73. For the foregoing reasons. and based on the accompanying 

Declaration of Jeffrey L. Rosenberg, and as set forth Plaintiffs accompanying 

Memorandum of Law, it is resoectfully submitted that Plenum Fund has established, at 

minimum, the existence or one or more material facts with respect to wl1eU1er its consent 

or approval in connection with any agreement to arbitrate its claims against tile CME was 

volitional and/or e:i'ective. including whether such cvnscn~ was voluntary or cognitively 

appreciated, and whether any such agreement tv arbitrate. as a distinct and servab\e 

agreement. is unenforceable. incl~1.:!i:1g t.v reason of substantive and/or ~roc:.cdural 

unconscionability: and therefmt. a~ a minimum, this Court ::iilould direct thc1! a jury trial 

should be held Oi-1 such issues. lncl:.1din9 by reaS".on of the filing of Plaintiffs Dermmt.i fur a 

Jury Trial. 
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74. Mu;t;; vptirnistically and expans~vely, it is. c,ontcnded that by reason of 

the facts and circumstcinces set forth her~in 011C.: ln r:ointiffs accompanying opposition 

papers. Plaintiff has e&t.ablished that any agreement to arbitrate was not voluntary and/or 

enforceable, and/or that in these circumstances the CME Arbitratkm Rules are inconsistent 

with and antagor1isli\; to and oreciuded by CEA. § 22(t,}. and may not therefore be 

enforced in the circurri~~nces ot this action. 

\,VHEREFORE. for ali ul r:·1tt fviegair,g reasons. Defendants· motion to stay a11d 

motior. to compel arbltrat1vn should both be denied, anti i;; lllc attemative, a Jury trial 

should be di,ected as specified above. 

Sworn to before me 
on the/9day of Decembei. ZOG3 

COMMONWEAL,il"t N: P!NNS'(t.VNIA --Alben A.. SCPII. Naary Publlc 
MldO!lmWnT"P .. ~C-IY 

MY CQlnmlNIOn~ 0.:. 111. 2012 
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Mr David Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
115521stStreet, N.W. 
Washington, DC 20581 

C.F.T.C. 
OFFICE OF THE SECRETARIAT 

2009 JUN 9 Pl'l 'I 3□ 

RE: Request for Repeal of Regulation 7.201 

Dear Mr. Stawick: 

Pursuant to Commodity Futures Trading Commission ("Commission") Regulation 13.2, CME 
Group Inc. hereby petitions the Commission to repeal Regulation 7.201 (Customers' claims and 
grievances) which refers to The Board of Trade of the City of Chicago's ("CBOT") legacy 
Regulation 620.01 (B). This request for repeal is based on the grounds that Regulation 7 201 is 
no longer necessary, having been superseded by a CBOT rule that fully conforms to the 
Commission's intent in originally imposing Regulation 7.201. 

In 1981, the Commission disapproved proposed C8OT Regulation 620.01(8), dealing with the 
arbitration of customer claims, on the grounds that the Regulation, as originally proposed, did 
not compel C8OT members to participate in customer-initiated arbitrations. The Commission 
determined that the Regulation violated Section 5a(11) of the Commodity Exchange Act ("Act"), 
which required each contract market to "provide a fair and equitable procedure through 
a1·bitrat1on or otherwise for the settlement of customers' claims and grievances against any 
member or employee thereof ... " 

Pursuant to the authority of Section 8a(7) of the Act, the Commission altered and supplemented 
the C8OT's regulation to implement a Commission-drafted version of C8OT Regulation 
620.01 (8). The revised regulation was also incorporated into the Commission's rules as 
Regulation 7 201. The revised Regulation compelled C8OT members to submit to arbitration 
claims initiated by customers. Subsequently, in 1984, C8OT amended Regulation 620.01(8) to 
conform to the 1982 amendments to the Act which repealed a statutory limit of $15,000 on the 
size of claims that could be arbitrated. 

In connection with the merger of Chicago Mercantile Exchange Holdings Inc. with C8OT 
Holdings, Inc. In 2007, C8OT eliminated Regulation 620.01(8) on November 25, 2007, as part 
of the harmonization of C8OT rules with those of Chicago Mercantile Exchange Inc. ("CME") 
On that date, CBOT adopted Rule 600.D., which is, in every respect, identical to CME Rule 
600.D. The new rule provides that a C8OT member Is " required to arbitrate . claims of a 
customer against a member that relate to or arise out of any transaction on or subject to the 
rules of the Exchange" A copy of CBOT Rule 600 D appears on the next page. 

Given that CBOT Rule 60p.D. has, since November 25, 2007, compelled members to submit to 
arbitration claims initiated by customers, and the rule fully conforms to the Commission's intent 
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in originally imposing Regulation 7 201, CME Group Inc. respectfully requests that Regulation 
7.201 be deleted as it is duplicative, unnecessary and inaccurate in its reference to a legacy 
CBOT Regulation. 

If you have any questions regarding this request, please contact me at 312.341 5991. 

Sincerely, 

Robert A. Sniegowski 
Associate Director, Market Regulation Department 

CBOT Rule 600.D. 

600.D. Permissive Arbitrations 

n,e following may be submitted for arb1lral1on al the Exchange and, in the event such a claim Is submitted against a 
member, that member 1s required to arbitrate the dispute under these rules. unless otherwise provided 

claims of a customer against a member that relate to or arise out of any transaction on or subject to the rules of 
the Exchange, 

2 claims against an Exchange clearing member and its Globex user pursuant to Rule 588 C 3 a , b. or c, where 
the claimant has complied with the provisions of Rule 588 □., and pursuant to Rule 588.C.3.d, provided that any 
non-member Globex user has consented lo arbitration of the dispute at the Exchange w1th1n 21 days of receipt of 
a claim. 

3 [Reserved]; 

4 [Reserved]. 

5. claims of a non-member (other than those claims required lo be arbitrated under Rule 600.B) against a member 
that relate to or arise out of employment on the trading floor, 

6 claims by or against an entity whose majority ownership Is held by Exchange members and whose pr1nc1pal 
business relates to activity on or at the Exchange, where the dispute has a material connection to the business 
or purpose of the Exchange, provided such entity has consented to arb1trat1on of the dispute at the Exchange 
w1th1n 20 days of receipt of a claim, and 

7 at the d1scret1on of the Chief Regulatory Officer, any claim involving the interests of the Exchange, its members, 
their business relations or commodity futures trading in general not otherwise arb1trable under these rules, 
provided the parties have consented to such arbitration 
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Mr David Staw1ck 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, N.W. 
Washington, D.C. 20581 

April 6, 2010 

Re: Petition for Amendment of Commodity Futures Trading Commission Regulation 150 2 

The Board of Trade of the City of Chicago, Inc. ("CBOT®" or "Exchange"} hereby petitions, 
pursuant to Commodity Futures Trading Commission ("Commission" or "CFTC") Regulation 13.2, 
that the Commission amend its Regulation 150.2 (Position Limits). Open interest in Corn, Wheat, 
Soybean, and Soybean Oil futures and options contracts has increased significantly since 
speculative position limits were last updated for these contracts. Speculative position limits were 
last updated for these commodities in June and December 2005 (a phased implementation) 
based on 2004 open interest 

Increased open interest supports higher speculative position limits {for single-month and all
month limits) for these contracts based on a formula used by the Commission in the past to 
determine approved speculative limits for enumerated commodities. The CBOT is not seeking 
any amendments at this time in the spot month limits for these products or rn any of the limits for 
Oats or Soybean Meal. 

Currently, the single-month and all-month speculative limits for Corn stand at 13,500 and 22,000 
contracts. for Wheat at 5,000 and 6,500 contracts, for Soybeans at 6,500 and 10,000 contracts, 
and for Soybean Oil at 5,000 and 6,500 contracts, respectively Based on open interest data, we 
are proposing that Regulation 150 2 be amended to provide for new limits as follows· single
month and all-month speculative limits for Corn at 20,500 and 33,000 contracts; for Wheat at 
9.000 and 12,000 contracts; for Soybeans at 10,000 and 15,000 contracts; for Soybean Oil at 
6,500 and 8,000 contracts; respectively. 

A. Current Regulation 150.2 

Regulation 150.2 establishes speculative position limits for named agricultural contracts that are 
traded on specifically identified designated contract markets. For Chicago Board of Trade 
products, those limits are currently set forth as follows: 

World Finane,al Center One North End Avenue New York, New York 10282 GlNlRAL212 299 2000 W.t.RKITINC12l2 299 2301 cmegroup.com 
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Speculative Position Limits 
[By contract with regular and min-sized contracts aggregated pursuant to the regulation] 

Limits by number of contracts 

Contract Spot month Single month All months 

Chicago Board of Trade 

Contract Spot month Single month All months 

Corn (and Mini-Corn) 600 13,500 22,000 
Oats 600 1,400 2,000 
Soybeans (and Mini-Soybeans) 600 6,500 10,000 
Wheat (and Mini-Wheat) 600 5,000 6,500 
Soybean Oil 540 5,000 6,500 
Soybean Meal 720 5,000 6,500 

8. Single-month and alt-months speculative position limits for CBOT Corn, Soybeans, 
Wheat, Soybean Oil and Soybean Meal should be increased. 

The Exchange requests that the Commission raise such limits for CBOT contracts as follows: 

Deletions [bracketed] and struck through: Additions bolded and underlined. 

Contract 

Corn (and Mini-Corn) 
Oats 
Soybeans (and Mini-Soybeans) 
Wheat (and Mini-Wheat) 
Soybean Oil 
Soybean Meal 

Spot month 

600 
600 
600 
600 
540 
540 

Single month All months 

[~] 20,500 [22,QOG] 33,000 
1,400 2,000 
[6,600] 10,000 [~] 15,000 
[5,000] 9,000 [6,600] 12,000 
[5,000] 6,500 [6,600] 8,000 
5,000 6,500 

As noted, trading volume and open interest in Corn, Soybean, Wheat and Soybean Oil futures 
and options contracts has increased significantly since the Commission last revised its single
month and all-month position limits for these products Therefore, the Exchange determined to 
examine the efficacy of the existing single-month and all-months-combined speculative position 
limits in light of the increased participation in these markets. 

1 ' Market participants historically have supported increased speculative position 
limits. 

Over the years, the Federal position limits for the enumerated commodities listed for trading on 
the CBOT have been raised on numerous occasions. Our market users have consistently 
supported increases in those limits, and we are not aware of any information that indicates any 
change has occurred in those longstanding views. In addition, most supporters of increased 
limits historically have preferred that the ratio of single-month to all-months limits remain in 
roughly the same proportions as they exist today. Thus, the CBOT has generally maintained 
these proportions in the levels that it has proposed for single-month and all-months-combined 
speculative position limits. 
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2. The proposed increases are justified by the application of the percentage of open 
interest formula that has been adopted by the Commission as the appropriate 
method for determining the levels of single-month and all-months speculative position 
limits. 

Since 1992, the Commission has consistently taken the position that the levels of single-month 
and all-months speculative position limits are appropriately based upon a percentage of average 
open interest in the relevant contracts. The applicable formula is clearly stated in Regulation 
150.5(c)(2), as follows: 

Individual nonspot or all-months-combined levels must be no greater than 10% of the 
average combined futures and delta-adjusted option month-end open interest for the 
most recent calendar year up to 25,000 contracts with a marginal increase of 2.5% 
thereafter .. 

Regulation 150 5(c)(2) specifically addresses exchange-set speculative position limits for physical 
delivery contracts that are not enumerated in Regulation 150.2. However, the Commission 
applied the same open interest criterion and numeric formula when it proposed to raise the 
single-month and all-months limits for CBOT agricultural commodities to their current levels, 
beginning in 1992. Revision of Federal Speculative Position Limits, [1990-1992 Transfer Binder] 
Comm. Fut L. Rep (CCH) ,25,268 (57 FR 12766, April 13, 1992) 

When increases in single-month and all-months position limits previously were finally adopted in 
May 1999, the Commission indicated that 1t would consider future increases to the speculative 
position limit levels for all [Regulation 150 2] contracts as open interest or large traders' positions 
increased. Furthermore, the Commission invited petitions such as the instant one, by explicitly 
stating that" . an exchange may petition the Commission for rulemaking any time that a 
contract meets the criteria supporting an increase in the levels." Revision of Federal Speculative 
Position Limits and Associated Rules, [1998-1999 Transfer Binder] Comm. Fut. L. Rep. (CCH) 
,27,608, at 47,883-47,884 (64 FR 24038, May 5, 1999). 

The application of the Commission's percentage of open interest formula to CBOT Corn, 
Soybeans, Wheat and Soybean Oil contracts clearly supports the Exchange's proposed 
increases in the single-month and all-months speculative position limits. It should be noted that, 
consistent with the CBOT's historical practice, the new limits that we are proposing have been 
rounded down by several hundred lots from the maximum levels suggested by the open interest 
data. 

The 2009 average month-end futures and futures equivalent option open interest in Corn was 
1,263,064 contracts. CFTC Regulation 150.5 criteria, when applied to Corn, suggests that 
appropriate speculative limits would be up to 33,452 single-month and all-month contracts. 
Therefore, the Exchange proposes that Regulation 150.2 be amended to roughly maintain the 
current ratio between single-month and all-months-combined limits, with a 20,500 single-month 
speculative position hmit and a 33,000 all-months speculative position limit for Corn. 

The 2009 average month-end futures and futures equivalent open interest in Soybeans was 
536,133 contracts. CFTC Regulation 150.5 criteria, when applied to Soybeans, suggests that 
appropriate speculative limits would be up to 15,278 single-month and all-month contracts. 
Therefore, the Exchange proposes that Regulation 150.2 be amended to roughly maintain the 
current ratio between single-month and all-months-combined limits, with a 10,000 single-month 
speculative position limit and a 15,000 all-months speculative position limit for Soybeans. 
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The 2009 average month-end futures and futures equivalent open interest in Wheat was 405,098 
contracts CFTC Regulation 150.5 criteria, when applied to Wheat, suggests that appropriate 
speculative limits would be up to 12,002 single-month and all-month contracts. 
Therefore, the Exchange proposes that Regulation 150.2 be amended to roughly maintain the 
current ratio between single-month and all-months-combined limits, with a 9,000 single-month 
speculative position limit and a 12,000 all-months speculative position limit for Wheat. 

The 2009 average month-end futures and futures equivalent open interest in Soybean Oil was 
262,932 contracts. CFTC Regulation 150.5 criteria, when applied to Soybean Oil, suggests that 
appropriate speculative limits would be up to 8,448 single-month and an-month contracts. 
Therefore, the Exchange proposes that Regulation 150.2 be amended to roughly maintain the 
current ratio between single-month and all-months-combined limits, with a 6,500 single-month 
speculative position limit and a 8,000 all-months speculative position limit for Soybean Oil. 

Spreadsheets reflecting the data used to make the calculations described in the preceding 
paragraphs are attached as Appendix A. 

3. The proposed increases are also supported by the distribution of large trader 
positions in the relevant markets. 

As discussed above, when the Commission proposed to raise the single-month and all-months 
position limits for CBOT agricultural products to their current levels in 1992, it did so with 
reference to the percentage of open interest formula that is described in Regulation 150.5(c)(2). 
However, the Commission determined that the distribution of speculative traders in the markets 
continued to be a relevant criterion, and even concluded that higher limits than those suggested 
by the open interest formula may be appropriate where it appears that such levels" ... would 
constrain the normal pattern of speculative trading." Revision of Federal Speculative Position 
Limits, [1990-1992 Transfer Binder] Comm. Fut. L. Rep. (CCH) 1f25,268, at 38,862, and fn. 18 
and 19 (57 F.R. 12766, April 13, 1992). 

Accordingly, when the Commission re-proposed the current levels of single-month and all-months 
limits for CBOT products on July 17, 1998, it indicated that increases in the relevant numbers of 
large traders and the size of their positions, as well as increased open interest, justified the 
proposed increases. Revision of Federal Speculative Position Limits and Associated Rules, 
(1996-1998 Transfer Binder] Comm. Fut. L. Rep. (CCH) ,I27,354, at 46,612-46,613 (63 F.R. 
38525, July 17, 1998) 

Appendix B contains charts and graphs that Exchange staff has compiled from the Commission's 
Commitment of Traders Reports. In particular, these charts and graphs reveal significant 
increases in the numbers of large traders, however, the percentage of open interest held by any 
category of large trader has remained relatively constant despite increases in the speculative 
position limits in late 2005 and significant increases in open interest. This suggests any 
additional speculative activity attracted through increased speculative position limits also attracts 
corresponding activity from other categories of traders. 

Between the first CFTC Commitment of Trader (COT) report in 2006 (immediately following the 
last increase in speculative position limits and when the CFTC began isolating Index Funds in the 
COT Report) and the first COT report in 2010, open interest has increased 30, 29, 47, and 23 
percent in Corn, Wheat, Soybeans, and Soybean Oil, respectively. Likewise, the number of large 
reportable traders has increased 20, 35, 32, and 42 percent in Corn, Wheat, Soybeans, and 
Soybean Oil. respectively These markets have grown significantly since the last speculative 
position limit increase. Looking more closely at outright speculators in the market, the number of 
outright reportable speculators in Corn has increased 13 percent while the percentage of outright 
open interest held by these reportable speculators has decreased 0.69 percent. The number of 
outright reportable speculators in Wheat has increased 27 percent while the percentage of 
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outright open interest held by these reportable speculators has decreased 0.01 percent. The 
number of outright reportable speculators in Soybeans has increased 41 percent while the 
percentage of outright open interest held by these reportable speculators has increased only 2.88 
percent. The number of outright reportable speculators in Soybean Oil has increased 73 percent 
while the percentage of outright open interest held by these reportable speculators has 
decreased 0. 72 percent. 

ln short, the data reflected in Appendix B shows a relationship between increased speculative 
activity and increased commercial activity_ Increasing the single-month and all-months 
speculative timits would facilitate increased speculative trading in these markets. More 
speculative trading, within appropriate limits, would provide greater liquidity, which, in turn, would 
allow commercial market participants to hedge their risks more effectively_ 

C. Conclusion 

The Exchange requests that the Commission amend Regulation 150.2 to raise the single-month 
and all-months limits applicable to CBOT Corn, Soybeans, Wheat and Soybean Oil to the levels 
specified above and for the reasons discussed therein. 

The Exchange is also submitting a request to the Commission for approval of amendments to 
Position Limit, Position Accountability and Reportable Level table in the Interpretations & Special 
Notices section at the end of Chapter 5 of the CBOT's rulebook, which reflect increases to the 
Exchange's single-month and all-months-combined speculative position limits that are identical to 
those described above. A copy of the proposed amendments is included as an attachment to this 
petition 

If you have any questions about this Petition, please contact Dave Lehman, Managing Director, 
Commodity Research and Products, at (312) 930-1875; Fred Seamon, Associate Director, 
Commodity Research and Development, at (312) 634-1587; or Brian Regan, Managing Director, 
Regulatory Counsel, at (212) 299-2207. 

cc: Steve Sherrod 
David Van Wagner 

Att 

Sincerely, 

~ /4 
Brian Regan / 



Fut 01 Mini QI Tot Fut 01 Opt 01 Delta Adj Total 01 
Jan-09 316,740 12,720 319,284 490,995 135,856 455,140 
Feb-09 287,291 7,955 288,882 378,240 113,890 402,772 
Mar-09 316,690 13,864 319,463 459,057 130,056 449,519 
Apr-09 379,123 14,169 381,957 457,858 143,182 525,138 

May-09 449,219 22,593 453,738 612,801 189,971 643,709 
Jun-09 437,046 21,241 441,294 498,892 140,957 582,252 
Jul-09 391,411 22,417 395,894 539,533 150,450 546,344 

Aug-09 406,047 23,915 410,830 588,846 153,895 564,725 
Sep-09 449,622 22,345 454,091 635,742 151,345 605,436 
Oct-09 422,117 11,404 424,398 358,033 101,816 526,214 
Nov-09 472,376 18,873 476,151 437,889 126,958 603,109 
Dec-09 418,247 12,589 420,765 403,391 108,471 529,236 

536,133 

I 
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Fut 01 Mini Ol Tot Fut OI Opt 01 Delta Adj Total 01 

Jan-09 208,505 a 208,505 116,183 41,615 250,120 
Feb-09 212,449 0 212,449 81,372 31,170 243,619 
Mar-09 208,168 0 208,168 103,876 33,642 241,810 
Apr-09 201,919 0 201,919 109,605 37,312 239,231 

May-09 230,938 0 230,938 153,049 47,645 278,583 
Jun-09 241,338 0 241,338 128,783 41,800 283,138 
Jul-09 250,411 0 250,411 148,766 42,335 292,746 

Aug-09 228,994 0 228,994 145,134 39,434 268,428 
Sep-09 209,535 0 209,535 142,807 36,135 245,670 
Oct-09 235,620 0 235,620 177,330 43,917 279,537 
Nov-09 256,432 0 256,432 98,051 34,542 290,974 
Dec-09 208,809 0 208,809 97,832 32,520 241,329 

262,932 
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Fut 01 MiniOI Tot Fut 01 Opt 01 Delta Adj Total 01 
Jan-09 819,228 7,153 820,659 1,299,392 424,685 1,245,343 
Feb-09 738,231 5,429 739,317 958,190 341,266 1,080,583 
Mar-09 811,140 8,326 812,805 1,186,758 413,061 1,225,867 
Apr-09 780,468 7,375 781,943 1,083,579 375,062 1,157,005 

May-09 946,579 10,277 948,634 1,230,683 418,636 1,367,270 
Jun-09 922,119 9,678 924,055 1,079,719 354,854 1,278,909 
Jul-09 882,162 10,051 884,172 1,243,845 435,585 1,319,757 

Aug-09 834,091 9,221 835,935 1,177,031 412,614 1,248,549 
Sep-09 854,372 10,306 856,433 1,349,731 458,742 1,315,175 
Oct-09 958,573 11,164 960,806 1,419,419 476,266 1,437,071 
Nov-09 973,178 7,534 974,685 688,071 243,980 1,218,665 
Dec-09 1,001,511 9,349 1,003,381 760,509 259,187 1,262,567 

Average 01 1,263,064 

l 
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l 

Jan-09 
Feb-09 
Mar-09 
Apr-09 

May-09 
Jun-09 
Jul-09 

Aug-09 
Sep-09 
Oct-09 
Nov-09 
Dec-09 

---- -------

Fut 01 Mini 01 Tot Fut 01 Opt 01 Delta AdJ Total 01 
285,967 1,667 286,300 292,619 86,054 372,354 
282,313 1,648 282,643 227,839 75,063 357,705 
314,959 1,832 315,325 306,486 97,388 412,714 
288,413 1,778 288,769 261,241 80,550 369,318 
331,842 1,746 332,191 321,703 101,495 433,686 
312,061 1,265 312,314 228,592 71,024 383,338 
324,580 1,256 324,831 268,811 82,035 406,866 
308,820 1,317 309,083 236,395 76,823 385,906 
333,834 1,463 334,127 287,312 96,451 430,577 
339,088 1,670 339,422 331,171 109,280 448,702 
350,706 1,838 351,074 205,141 69,365 420,439 
362,342 2,086 362,759 218,386 76,810 439,569 

405,098 

• 
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CFTC Large Trader Data - Percent of Outright Open 
Interest Held by Large Speculators and Hedgers 
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Alston&Bird LLP 
950 F. Street, N W 

The Atlantic Bwldmg 
Washington, OC 20004 

202-756-3300 
Fax 202-756-3333 

Paul M Archittel Direct Dial: 202-756-3492 E-mail; pauLan::hittel@abton.com 

June 14,2010 
~ -= VIA E-MAIL C-= :z 

David Stawick ...... 
Secretary en 
Commodity Future Trading Commission --u 
Three Lafayette Centre 3 

1155 21 st Street, N.W. w 
Washington, D.C. 20581 w 

.,s:; 

Re: Petition of Chicago Mercantile Exchange, Inc. and The Board of Trade of 
the City of Chicago, Inc. for Amendment of a Rule Pursuant to 
Commodity Futures Trading Commission Rule 13.2, 17 C.F.R. § 13.2. 

Dear Mr. Sta wick, 

On behalf of the Chicago Mercantile Exchange, Inc., ("CME") a registered 
derivatives clearing organization and The Board of Trade of the City of Chicago, Inc. 
("CBOT') a designated contract market, we respectively petition the Commodity Future 
Trading Commission ("Commission") under Rule 13.2 to amend Rule 32.13(g) in order 
to provide an exemption from the agricultural trade option rules for cleared agricultural 
trade options. As amended, an exemption specifically relating to cleared agricultural 
trade options would be added to the existing exemption, which would continue in effect. 

The petitioned-for amendment would specify that any cleared agricultural trade 
option must be between two eligible parties. Eligible parties as defined by the rule would 
include the following: 

(I) any party with not less than $10 million in nel worth; 
(2) a commercial that also qualifies as an Eligible Swap Participant; 1 or, 

1 See ! 7 C.F.R §35.l(bX2) (defining the term "eligible swap participant") and 17 C.F.R. §35 l(b)(2)(vi)(C) 
(stating that an Eligible Swap Participant includes "[a] corporation, partnership, proprietorship, 
organization, trust or other entity not formed solely for lhe specific purpose of constituting an eligible swap 
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(3) a futures commission merchant ("FCM") acting m its capacity as clearing 
broker. 

Under the proposed amendment, cleared-only over-the-counter ("OTC") options 
on the enumerated agricultural commodities2 would be available for the first time to a 
commercial using such options for purposes related to its business that also meets the 
definition of "Eligible Swap Participant." 3 This would offer agricultural producers and 
other commercials an additional OTC risk management tool that also provides the 
financial and regulatory protections of clearing. Cleared-only OTC agricultural options 
would be offered pursuant to the same regulatory conditions that apply under a recent 
Order of the Commission under section 4(c) of the Commodity Exchange Act, 7 U.S.C. 
§ l et seq. ("Act") issued on' March 24, 2009 permitting cleared-only swaps on certain of 
the enumerated agricultural commodities ("Cleared Agricultural Swaps Order").4 

If pennitted, cleared-only OTC trade options on the enumerated agricultural 
commodities would further two important public policy goals--providing enhanced 
financial integrity and greater transparency for OTC transactions. Pennitting such 
options to be effectuated in a cleared environment would also reduce operational risk 
through the introduction of the clearinghouse's processing requirements to such 
transactions. Under the petitioned-for amendment, customer protections would be 
provided through the eligibility requirements to enter into such transactions and the 
applicable self-regulatory conditions of the exemption. Offering commercials the 
opportunity to enter into cleared-only OTC agricultural options would enable market 
innovation under appropriate regulatory conditions. 

I. Requirements for Petition for Rulernaking 

Commission Rule 13.2, 17 C.F.R. §13.2, provides that any person may file a 
petition with the Secretariat of the Commission for the issuance, amendment or repeal of 
a rule of general application. The Petition must set forth the text of any proposed rule or 
amendment. Commission Rule I 3.2 requires that the Petition state the nature of the 

participant ... which has a net worth of$1,000,000 and enters into the swap agreement in connection with 
the conduct of its businesses; or which has a net worth of $1,000,000 and enters into the swap agreement to 
manage the risk of an asset or liability owned or incurred in the conduct of its business or reasonably likely 
to be owned or incurred in the conduct of its business"). 
2 Section la(4) of the Commodity Exchange Act, defines the term "commodity" in part with reference to a 
list of agricultural commodities, including among others, wheat, cotton, com, soybeans, soybean oil and 
soybean meal. These specifically referenced commodities are the "enumerated agricultural commodities." 
1 See note I, supra. 
4 See "Order (}) Pursuant to Section 4(c)of the Commodity Exchange Act, Permllling the Chicago 
Mercantile Exchange to Clear Certain Over-the-Counter Agnculluraf Swaps and (2) Pursuant to Sec/ion 
4d of the Commodity Exchange Act, Perm1lling Customer Positions in Such Cleared-Only Con/racts and 
Aswcwted Funds To Be Commingled With Other Positions and Funds Held in Customer Segregated 
Accounts." 74 Fed Reg. 12316, 12318 (March 24, 2009)("March 24 Order"). That Order permitted the 
clearing of certain corn basis swaps and corn, wheat and soybean calendar swaps by the CME, noting that 
"permitting the clearing of these transactions is consistent with the public interest and with the purposes of 
the Act." 
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petitioner's interest and permits the petitioner to include in the Petition arguments in 
support of the issuance, amendment or repeal of the rule. Rule 13.2 further provides that 
the Secretariat shall refer the Petition to the Commission for such action as the 
Commission deems appropriate. 

II. Statement of Petitioner's Interest 

The CME (and CBOT) currently offer clearing services for OTC swaps on certain 
enumerated agricultural commodities pursuant to the Commission's March 24 Cleared 
Agricultural Swaps Order.5 That Order permits the CME to clear OTC swaps on corn, 
wheat and soybeans, the terms of which are specified by the CBOT and listed by the 
CBOT as "clearing-only" products. The CME accepts such contracts for clearance 
through submission via CME Clear Port. 

In response to market demand, the CME and the CBOT would now like to include 
OTC (trade) options on enumerated agricultural commodities in the CME's OTC clearing 
services, beginning with the same commodities on which cleared-only swaps are 
offcred.6 

CME and CBOT hereby petition the Commission to amend Rule 32.13(g) so that the 
terms of the exemption under the agricultural trade option rules arc updated to reflect the 
recent innovation of cleared-only OTC swaps on agricultural commodities and to 
harmonize the Commission's regulations and treatment of trade options on the 
enumerated agricultural commodities with the Commission's March 24, 2009, Cleared 
Agricultural Swaps Order. 

III. History of Agricultural Trade Options 

As a result of the history and evolution of the Act, the regulatory framework that 
applies to agricultural trade options has developed separately from that which applies to 
OTC options on all other commodities. The Futures Trading Practices Act of 1992 
("FTPA") 7 added section 4(c) of the Act, granting the Commission broad authority to 
exempt transactions from the Act's provisions based upon a finding that the exemption is 
in the public interest, is limited in application to "appropriate pcrsons,"8 and would not 

5 The Commission's Cleared Agricultural Swaps Order was issued in response to a petition of the CME and 
CBOT dated April 21, 2008. 
6 On July 30, 2009, CME announced its intent to offer clearing services on 10 cash-settled European and 
Asian trade options on corn, wheat, soybeans, soybean meal and soybean oil under the existing exemption 
of 17 C.F.R. §32. 13(g). The CME has postponed launching this service pending discussions with the 
Commission to clarify certain requJTements surrounding the offering. See 
hllp :iic me\!rottp .media r~mm. com Ii nde:>.. .p hp 'Js ~4 3& i lem-18 97 & pae.e Le!!!Ql~te art i c I e. 

1 See Pub. L. No. 102-546; 106 Stat. 3590 (1992). 
8 See 7 U.S.C. § 6(c). Under the FTPA, '·appropriate persons" is defined to include banks, insurance 
companies, investment companies, commodity pools, broker.dealers, FCMs and governmental entities. A 
corporation or partnership may he deemed an "appropriate person" if it has a net worth exceeding 
$ I ,000,000 or assets exceeding $5,000,000. Further, the CFTC may determine that the Inclusion of other 
persons is appropriate based on financial or other qualifications or on the application of appropriate 
regulatory protections. 
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have a material adverse effect on the ability of the Commission or any contract market to 
exercise its regulatory or self-regulatory abilities under the Act. 9 The Commission, under 
this authority, promulgated Part 35 of its regulations exempting certain swap transactions 
and the eligible persons entering into such transactions from the provisions of the Act, 
other than the prohibitions on fraud and manipulation. Part 35 requires that the 
creditworthiness of any party having an interest under the agreement be a material 
consideration in entering into or negotiating the terms of the agreement 10 and that a swap 
agreement not be part of a fungible class of agreements that are standardized as to their 
material economic terms. 11 Part 35 applies to over-the-counter agreements that are 
defined in the rule as "swap agreements," including OTC options. Although Part 35 
applies generally to swaps on agricultural commodities, the Commission made clear that 
Part 35 does not apply to OTC options on such commodities. 12 Rather, OTC options on 
the enumerated agricultural commodities are governed solely by the Commission's 
agricultural trade option rules. 1 3 

The Commission promulgated its rules governing agricultural trade options in I 998. 
These rules :ernoved a long-standing prohibition on the offer and sale of OTC trade 
options on the enumerated agricultural commodities subject to a number of regulatory 
requirements. These include the required registration of agricultural trade option dealers 
in a new registration category of Agricultural Trade Option Merchant ("ATOM"), risk 
disclosure, minimum financial requirements, and reporting and recordkeeping. The 
agricultural trade option rules also include an exemption from these requirements for 
options offered to a commercial solely for purposes related to its business and each party 
to the transaction has a $10 million net worth. 14 

Few dealers chose to register as ATOMs. Although the Commission amended the 
agricultural trade option rules in an effort to increase their commercial utility, 15 at present 
no dealers are registered as A TOMs and actively making markets in agricultural trade 
options.' 

In contrast, there is significant activity in the market for agricultural trade options 
transacted pursuant to the exemption. Although the market is not transparent with 
respect to overall levels of volume and open interest, 16 a group of between 5 and 10 
market makers, consisting of proprietary trading enterprises, banks and trading 
companies, actively offer such options to appropriate commercial counterparties. The 
commercials making use of such options for hedging purposes typically tend to be 

9 See 7 U.S.C. 6(c)(2). 
10 17 C.F.R. 35.2(c). 
II 17 C.F.R. 35.2(b). 
12 See "Trade Options on the Enumera/ed Agricultural Commodities," 63 Fed Reg. 18821, 18829 (April 
l 6. 1998). 
•
3 See, 17 C.F.R. §32.13, 

14 17 C.F.R. §32. 13(g). 
1 See "frade Op/ions on the Enumerated Agricultural Commod1t1es," 64 Fed Reg. 68011, 68012 

(December 6, 1999). 
:o Greater transparency with respect to over-all levels of activity is one public benefit that would result 
from granting this Petition. 
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middle-tier agribusinesses, more often than not grain elevators. Elevators generally 
purchase such options to hedge their risk which arises from the optional pricing features 
embedded in physical grain forward contracts that they offer to producers. Food 
processors and other agricultural companies use OTC trade options to manage their risk. 
The market for exempt agricultural trade options operates alongside the market for OTC 
agricultural swaps transacted pursuant to Part 35 of the Commission's Rules, with similar 
counterparties and under similar market conventions. 

Commission staff briefed the Agricultural Advisory Committee at its July 2008 
meeting on the staffs consideration of harmonizing the treatment of agricultural trade 
options with trade options on all other commodities. The staff noted that permitting 
agricultural trade options to trade like any other trade option would "open up new risk
management possibilities for the ag[riculture] community" and resolve "the legal 
uncertainty about existing products that may or may not be ag[ricultural] trade options." 17 

IV. Cleared-only Swaps on Agricultural Commodities 

As discussed above, the Commission on March 24, 2009, issued its Cleared 
Agricultural Swaps Order pennitting the CME to clear OTC swaps on certain enumerated 
agricultural commodities (com, wheat and soybeans). 18 The Cleared Agricultural Swaps 
Order for the first time extended the benefits of clearing to OTC instruments on 
agricultural commodities. 19 In issuing its Order, the Commission noted the substantial 
support by commenters for making cleared-only agricultural contracts available.20 

The Cleared Agricultural Swaps Order 1s conditioned upon the following 
requirements being met: 

(1) that the eligible contracts be executed pursuant to Part 35; 
(2) that the contracts be cleared; 
(3) that each cleared-only contract be marked-to-market daily; 
(4) that CME apply its margmmg regime and appropriate risk 

management procedures; 
(5) that CBOT make available open interest and settlement price 

information; 

17 See Transcript ofCFTC Agricultural Advisory Committee Meeting, dated July 29, 2008 ("Transcript"), 
at !88-191 (noting that in 1991 the CFTC proposed lifting the ban on agricultural trade options "which 
would have allowed them to trade just !ike any trade option subject only to the fraud and misrepresentation 
rules,.) avmlable at h1tp:.'/www .cfic .govtucm/groups/publ icifr~aboutcftc!documentsifi le..'aac 072908.pd f. 
18 See74Fed. Reg. 12316. 
19 See Id. at 123 18 (stating that "[p ]ermitting the clearing of corn basis swaps and com, wheat, and soybean 
calendar swaps by CME would appear to foster both financial innovation and competition.,). The 
Commission also recognized that "[c]learing also may increase the liquidity of the OTC markets and 
thereby foster competition in those markets." 
io See Id. (noting that of the seven comments letters received, "five letters expressly supported the issuance 
of an exemptive order to pennit clearing of the OTC swaps, citing such benefits as increased transparency 
and liquidity in the OTC markets, enhanced risk management for market participants, and greater 
regulatory surveillance including large trader reporting").· 
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(6) that CBOT establish a coordinated market surveillance program and 
adopt speculative position limits; 

(7) that the cleared-only contract not be treated as fungible with any 
contract listed for trading on CBOT; 

(8) that FCMs keep records relating to the transaction; and 
(9) that CBOT apply a large trader reporting requirement to such 

contracts. 

As noted by the Commission and by the vast majority of commenters, the Cleared 
Agricultural Swaps Order furthers the twin public interest goals of increasing financial 
integrity and transparency for OTC transactions. For the reasons explained below, we 
believe that the petitioned-for amendment to Rule 32. l3(g), which would include similar 
conditions to cleared agricultural trade options under a new exemption from the 
agricultural trade option rules will similarly further the public interest. 

V. Summary of the Requested Ame~dment to Rule 32.13(g) 

The requested amendment would add to the existing agricultural trade option 
exemption (17 C.F.R. §32.13(g)) an additional paragraph limited to cleared-only 
agricultural trade options. This amendment would not make any change with respect to 
the existing agricultural trade option rules nor would it supersede the existing exemption, 
which would remain in effect. 

The new exemption for cleared-only agricultural trade options would require that 
each party to the option meet one of three alternative eligibility requirements. The first 
alternative relies solely on a net worth test of $10 million.21 The second eligibility 
alternative is a two-part test: that a party be a commercial user of the commodity and that 
it be an Eligible Swap Participant as defined in Part 35 of the Commission's rules. The 
third eligibility alternative applies to FCMs that clear the transaction. 

The requested amendment would permit agricultural trade options to be offered 
and entered into in a cleared environment. For example, under the exemption, there 
would be no limitation on a producer granting an agricultural trade option.22 This is 
necessary in order to permit eligible persons to liquidate a cleared agricultural trade 
option which they have entered. Moreover, the inclusion of the simple $10 million net 
worth eligibility test enables entities whose regular line of business is to purchase and sell 
agricultural trade options to enter into an agricultural trade option with another market 

zi This is the amount of the net worth exemption criterion currently set forth in Commission Rule 
32. l 3(g)( I )(iii). The Commission in 2000, proposed to rely solely on net worth as a basis for the 
exemption under Rule 32 l 3(g). However, it did not take final action on the proposal. See "Trade Options 
on Enumerated Agncultural Commodities," 65 Fed Reg. 77838 (Dec. 13, 2000) (proposing "a technical 
revision to the agricultural trade option rule"). 
22 Commission Rule 32. l 3(a)(5)(i) prohibits a pr6ducer from granting or selling an agricultural trade 
option, except as part of a spread transaction. This prohibition does not apply to agncuhural trade options 
that are exempt under the current exemption of Rule 32.13(g) and it would not apply under the new 
exemptive provision as well. Unlike purchases of an option, grantors ofan option do not have a limitation 
against loss on the option. 
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maker. This permits such entities to lay off the risk of such transactions with another 
market maker or similar entity. The amended rule would also make explicit that FCMs, 
in connection with clearing such options, may enter into and carry such cleared contracts. 

The amended exemption would explicitly address the status of a cleared-only 
agricultural trade option that is not accepted for clearing. This might occur, for example, 
if an option that was previously entered into is submitted for clearing but does not 
conform to the required contract specifications, or if one of the parties breaches an 
applicable credit filter. 

The rule would provide that options that are not accepted for clearing shall be 
terminated, but that such options, if submitted for clearing in good faith, are not in 
violation of the provisions of the exemption. Termination of the option would be pursuant 
to the contract specifications of the cleared-only contract. The economic tenns of the 
termination, however, would be as specified by the parties in the underlying bi-lateral 
agreement. 

The proposed amendment also clarifies that an agricultural trade option entered 
into under the existing exemption may be submitted for clearing at any time if it also 
satisfies the conditions of the clearing-related exemption, and that the parties may agree 
that if that option is not accepted for clearing, it wou!d remain in full force and effect as 
originally entered into. This is reasonable in light of the fact that the original transaction 
was not entered into in reliance on the transactions being submitted to, and accepted for, 
clearing. 

Additionally, the amendment would harmonize the exemption for agricultural 
trade options with the conditions that apply in the Commission's March 24, 2009, 
Cleared Agricultural Swaps Order. For example, an entity relying upon the commercial 
eligibility standard of the new agricultural trade option exemption would also be required 
to be an "Eligible Swap Participant."23 Thus, a commercial entity that is an Eligible 
Swap Participant entering into a cleared-only OTC transaction for risk management 
purposes would be able to enter into either a cleared OTC swap or a cleared OTC (trade) 
option under similar regulatory requirements and conditions. 

In this regard, the requested amendment would apply the same conditions on the 
registered derivatives clearing organization and the designated contract market (as 
applicable) in respect of cleared agricultural trade options that apply under the 
Commission's March 24, 2009, Cleared Agricultural Swaps Order. These include 
regulatory requirements addressing financial oversight, risk management, transparency, 
position limits, and recordkeeping and reporting requirements. Importantly, these 
regulatory conditions, which would apply under the exemption for cleared-only 
agricultural trade options as requested by this Petition, are not conditions of the existing 
agricultural trade option exemption. Thus, the requested exemption extends to eligible 
entities greater regulatory as well as greater financial safeguards. In addition to the 

23 Commercials that are entermg into a swap to hedge their bllsiness risks are required to have a net worth 
of$1 million pursuant 10 Commission Rule 35.l(vi)(c). 
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regulatory protections noted above, the amendment retains the applicability of the option 
anti-fraud rule, 17 C.F.R. §32.9. 

VI. Amendment of Rule 32.IJ(g) Furthers the Public Interest 

Commission staff in a briefing of the Agricultural Advisory Committee during July, 
2008, emphasized that the agricultural community "needs all possible risk-management 
tools" to deal with highly volatile agricultural market conditions.24 Commission staff 
acknowledged that the existing agricultural trade option program since its creation clearly 
has not benefited market participants. 25 The Commission staff also recognized that 
producers and agribusiness interests have had an additional 10 plus years to develop 
fh .k ·26 urt er ns management expertise. 

The petitioned-for amendment furthers the policies of improving transparency and 
the financial safety and soundness of OTC transactions through clearing and fits squarely 
within the framework of the proposed financial regulatory reform.27 The modifications 
to the exemption are those specifically geared toward operating in a cleared environment. 
By way of example, the amendment recognizes the role of FCMs in carrying the cleared 
option position as broker and clearing member. 

From their inception, the ap;ricultural trade option rules have included an 
exemption for sophisticated entities. 2 The requested amendment refines this concept in 
respect of cleared options by retaining as one eligibility alternative a simple net worth test 
of$10 million and including a second eligibility alternative that harmonizes the net asset 
test for commercials with that of Part 35. This is a reasonable result in light of the 
additional protections that apply to cleared-only agricultural trade options. 

In many respects, the protections that would apply to cleared-only agricultural 
trade options, including for example the clearing guarantee, are greater than those that 
apply to agricultural trade options under the regulatory framework governing agricultural 
trade options. Commission staff issued a White Paper in May 1997, entitled "Policy 
Alternatives Relating to Agricultural Trade Options and Other Agricultural Risk-Shifting 
Contracts," Division of Economic Analysis ("White Paper"). The White Paper addresses 
both the benefits and potential risks of off~exchange agricultural trade options.29 Some of 

24 See Transcript at ! 89. 
25 See Transcript at 189 (acknowledging that after the Commission redesigned the agricultural trade option 
program in 1999 to streamline reporting and disclosure requirements and permit cash settlement only one 
firm registered as an agricultural trade option merchant). 
26 See Id. 
21 See Remarks of Chairman Gary Gensler, "OTC Derivatives Reform," American Bar Association, 
Committee on Derivatives and Futures Law, (January 29, 2010) (noting that "[d]ealers should be required 
to bring their standardized transactions to regulated clearinghouses once they are arranged") available at 
http· ii v..· ww .c ftc. gov.' uc m; u ro u rs: pub I 1cFU~n c"' sroum; do..: u 111 en h:' spccch,mdtcsti mo n\ / opagcn sl er -26. pd f 
28 See "Trade Options on the Enumerated Agricultural Commodities," 63 Fed. Reg. I 8821 (April 16, 1998). 
29 See White Paper - Policy Alternatives Relating to Agricultural Trade Options and Other Agricultural 
Risk Shifting Contracts, Division of Economic Analysis at I (recognizing that "[r]emoving the current ban 
on agricultural trade opoons has both potential benefits and risks," however, noting that ·'[o]ne approach to 
striking an appropriate balance between the two would be to lift the prohibition subJect to conditions" that 



the tangible benefits related to lifting the ban on agricultural trade options that the White 
Paper identifies include a potential increase in the supply of, and the competition in 
offering, agricultural options. The White Paper, however, identifies the following risks in 
relation to lifting the ban on agricultural trade options: risk of fraud, credit risk, liquidity 
risk, operational risk, systemic risk, and legal risk. 30 Although the regulatory framework 
put in place by the Commission's agricultural trade option rules were designed to address 
each of these risks, as noted above, this program has not attracted any market 
participants. The financial protections and regulatory conditions, including the eligibility 
requirements, which would apply to cleared-only agricultural trade options under the 
petitioned-for exemption would provide equivalent or greater protections than those 
offered by the agricultural trade option rules, and certainly more than under the existing 
exemption from the agricultural trade option rules. 

The conditions that apply to cleared-only swaps and that are included in the 
requested exemption for cleared-only agricultural trade options address each of the risks 
identified in the White Paper in the following manner: 

A. Fraud 

The White Paper notes that the potential of fraud increases due to the then 
"unregulated nature of the option vendors either by direct government oversight or by a 
self-regulatory organization, from the lack of a developed regulatory framework 
governing trade options' offer or sale and from a polential lack of transparency of their 
pricing." The amendment as proposed mitigates the potential for fraud because cleared 
transactions will be carried by clearing members that are FCMs, which are subject to 
comprehensive regulation by the Commission and self-regulatory authorities, including a 
designated contract market (as applicable) and the registered derivatives clearing 
organization. Further, under the proposed amendment all counterparties must meet an 
eligibility requirement of either having $10 million in net worth, of being a commercial 
that is also an Eligible Swap Participant, or of being an FCM, market maker or similar 
entity. 

B. Credit Risk 

Trade options pose a risk that the counterparty to a contract will be unable to 
perfonn all or a portion of its obligations. The agricultural trade option rules address this 
risk through a number of provisions, including minimum financial requirements for 
ATOMs. Clearing agricultural trade options, the subject of Petitioners' requested relief, 
directly addresses credit risk by substituting the clearinghouse for the counterparties to 
the transaction. 

may include restrictions on permined parties, on the instruments or their use and/or regulation of their 
marketing) available at http://www.cftc.gov/ AbouUCFTCReports/acag8.html. 
10See Id 
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C. Liquidity Risk 

Holders of trade options may face a degree of liquidity risk. The White Paper 
notes that the market for trade options differs "markedly" in liquidity from exchange 
markets. 31 The proposed amendment addresses this concern in two ways, by providing 
that liquidity providers are eligible to lay off the risk of their agricultural trade options by 
trading with other liquidity providers and by clarifying that cleared agricultural trade 
options can be liquidated through off-set with another cleared agricultural trade option. 
This will increase the liquidity of agricultural trade options. 

D. Operational Risk 

Operational risk is defined in the White Paper as "the risk that the monitoring and 
control of operations cannot be sufficiently maintained and that financial losses occur as 
a result." 32 The White Paper recognizes that due to the "highly standardized" nature of 
exchange-traded option contracts, operational risks associated with off-exchange 
products may be greater than for exchange-traded contracts. JJ In addition, this risk is 
substantially reduced due in part to "exchange and CFTC disclosure rules and other 
requirements, including daily marking-to-market of positions and regular customer 
position statements, which keep individuals informed of accruing losses." The requested 
amendment, however, minimizes this potential risk by the use of a registered derivatives 
clearing organization which has automated systems, with open positions being marked to 
market on a daily basis, thus allowing holders of trade options to better monitor their 
value. 

E. Legal Risk 

Modifying the present regulatory framework presents the potential legal risk that 
parties who fail to conform their activities within the terms of the exemption may 
potentially violate one of the other Commission rules.34 The legal risk, however, will be 
addressed by granting the petition and issuance of a clarifying rule. 

It is clear that the petitioned-for amendment provides greater safeguards than the 
current exemption under Rule 32. 13(g). It is equally clear from the above analysis, that 
the requested exemption effectively addresses each of the risks identified by the staff in 
the offer and sale of agricultural trade options. In doing so, the requested exemption will 
further the public interest by providing the agricultural sector with an important risk 
management tool in a manner that provides greater transparency, greater financial 
integrity, and greater customer protections through self-regulatory and Commission 
oversight than is currently available. 

31 See Id at 8. 
l2 See Id. at 8. 
n See Id. 
J
4 See Id at 8 (noting that failure to conform activities to the terms of an agricultural trade option 

exemption might "expose" a party to "the legal risk that a particular over-the-counter derivative contract 
offered by it was not covered by the exemption and that its offer or sale violated either that exemption or 
some other provisions of the Act or Commission rules"). 
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Vil. Analysis Under Section 15 Supports the Petition 

Section 15 requires that the Commission, before promulgating any rule, consider 
the costs and benefits of its action in light of five considerations. These mclude: 
protection of market participants and the public; efficiency; competitiveness and financial 
integrity of futures markets; price discovery; sound risk management practices and other 
public interest considerations. 

For the reasons discussed above, the benefits of the petitioned-for amendment 
clearly outweigh any costs as measured by the five Section 15 considerations. As 
discussed above, the requested exemption provides for the protection of market 
participants and the public by making clearing available to agricultural trade options 
under a number of regulatory and self-regulatory conditions that currently do not apply to 
such transactions. This will provide for the financial integrity of the transactions and 
improve price discovery and transparency. By making clearing available, sound risk 
management practices will be available with respect to each cleared transaction. Finally, 
making cleared-only agricultural trade options available will increase the competitiveness 
of the markets generally for risk management contracts on the enumerated agricultural 
contracts. 

At the same time as providing these benefits, the requested rule will reduce the 
inherent costs to the market by the current prohibition of the offer and sale of cleared 
agricultural trade options. 

VIII. Text of the Proposed Rule 

PART 32-Commodity Option Transactions 

I. The authority citation for Part 30 is proposed to read as follows: 

Authority: 7 lJ.S.C. 1 a, 2, 6c and 12a, unless otherwise noted. 

2. Section 32.13 is proposed to be amended by adding a new paragraph (2) and by 
redesignating paragraph (2) as paragraph (3) and amending it to read as follows: 

§32.13. Exemption from prohibition of commodity option transactions from trade 
options on certain agricultural commodities. 

(a)* * * 

(g) Exemption 

(\) * * * 
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(2) The provisions of §§3.13, 32.2, 32.11 of this chapter and this section shall not 
apply to a cleared-only commodity option contract that complies with the following 
conditions: 

(i) The option contract is submitted for clearing to a registered derivatives 
clearing organization; 

(ii) Each party that purchases or sells a cleared-only commodity option meets one 
of the following eligibility requirements: 

(A) The party to the option contract has a net worth of not less than $10 million; 

(B) The party to the option contract is a person reasonably believed to be an 
"Eligible Swap Participant" as defined in §35.1 of this Chapter and is reasonably believed 
also to be a producer, processor, or commercial user of, or a merchant handling, the 
commodity which is the subject of the commodity option transaction, or the products or 
byproducts thereof, or an affiliate thereof acting on such person's behalf, and that such 
producer, processor, commercial user or merchant is entering into the commodity option 
transaction solely for purposes related to its business as such; or 

(C) The party, in connection with the clearing of such option, 1s a futures 
commission merchant in its role as broker. 

(iii) The cleared-only option is not treated as fungible with any listed option 
trading on the designated contract market or cleared by the registered derivatives clearing 
organization. 

(iv) Each such cleared-only option is marked to market on a daily basis, and final 
settlement prices shall be established in accordance with the rules of a designated 
contract market or registered derivatives clearing organization. 

(v) The derivatives clearing organization which clears such cleared-only option 
contracts shall: 

(A) Apply its margining system and calculate performance bond rates for each 
cleared-only option contract in accordance with its normal and customary practices. 

(B) Apply appropriate risk management procedures with respect to transactions 
and open interest in the cleared-only options; and 

(C) Conduct financial surveillance and oversight of its clearing members acting as 
clearing broker in respect of cleared-only options cleared pursuant to this paragraph (2) 
and conduct oversight sufficient to assure the registered derivatives clearing organization 
that each such clearing member has the appropriate operational capabilities necessary to 
manage defaults in such contracts. 

(vi) The derivatives clearing organization or the applicable designated contract 
market shall: 

- 12 -



(A) Make available open interest and settlement price infonnation for the cleared 
options on a daily basis in the same manner as for option contracts listed for trading by a 
designated contract market; 

(B) Establish and maintain a market surveillance program that encompasses the 
cleared options and the corresponding listed options; 

(C) Adopt speculative position limits for each of the cleared-only option contracts 
that arc the same as the limits applicable to the corresponding listed options pursuant to 
§ 150.2 of this Chapter; 

(D) Apply large trader reporting requirements to cleared-only option contracts in 
accordance with its rules; and 

(E) Provide the information required by, and in the manner provided by, Parts 15 
and 16 of this Chapter. 

(vii) Each futures commission merchant acting under this paragraph (2) shall 
keep books and records as set forth in § 1.35 of this Chapter, shall be subject to inspection 
in accordance with the requirements of Commission Regulation 1.31, and provide to the 
Commission the information required by, and in the manner provided by, Parts 15 and 17 
of this Chapter. 

(3) Provided, however, that: 

(i) An option contract entered into in reliance upon paragraph (2) that is submitted 
for clearing in good faith but that is not accepted for clearing by the registered derivatives 
clearing organization shall be terminated under the rules of the derivatives clearing 
organization or designated contract market, as applicable, at the time that the registered 
derivatives clearing organization notifies the parties or their carrying clearing members of 
its non-acceptance of the contract, on such terms as provided for in the option contract, 
but shall not be considered to be in violation of the provisions of §§3.13, 32.2, 32.11 of 
this chapter and this section by virtue of not being accepted for clearing; 

(ii) An option entered into in reliance on paragraph (g)(l) of this section that also 
meets the conditions of paragraph (g)(2) of this section may be submitted for clearing at 
any time; provided however, the parties may agree that if following submission for 
clearing such option contract is not accepted for clearing, the option contract need not be 
terminated, but may remain in full force and effect under its original terms; and 

(iii) The provisions of §32.9 shall continue to apply to option contracts 
agreements or transactions entered into under this paragraph (g). 

- 13 -
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cc: Tim Andriesen, CME 
David Lehman, CME 
Christopher Bowen, CME 
Chairman Gensler • 
Commissioner Dunn 
Commissioner Chilton 
Commissioner Sommers 
Commissioner O'Malia 
Dan Berkovitz, General Counsel 
Richard Shilts, Director OMO 

Respectfully submitted, 

Paul M. Architzel 

Ananda Radhakrishnan, Director DCIO 
David Van Wagner, OMO 
Don Heitman, OMO 
Phyllis Dietz, DCIO 
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NATIONAL FUTURES ASSOCIATION 

RECEIVED 
C.F.T.C. 

March I b~o~~R 13 Pl'\ 1 58 

OFFICE OF THE SECRETARIAT 

Ms. Jean A. Webb 
Secretariat 
Commodity Futurea Tradlflg Commission 
Three Lalayatte Centre 
11552'f"St~.N.W. 
Washington, DC 20581 

Re: Pelllion for Butemaking to Amend CFTC Regulation 4.21 (a) 

Dear Ms. Webb: 

National Fulufes Association ("NFA ") respectfully petitions the Commis
sion under CFTC Regulation 13.2 to amend CFTC Regulation 4.21(a). These amend
ments would .allow NFA to enforoe thfough its rules the ue:e by CPOs of a shorter dis
closure document called a "profile" for solic~ing a prospective pool participant prior to 
the deliV8fY to the pallicipllnt of a full disclosure document. The profile document would 
be limited to certain key infonnation about the pool and would provide specific caution
ary diaclosures aa IIJll)lalned more fully below. 

r. Text of tn. PropoMd Amendment& (additions are underscored and dele-
tion§ !!£!\ gtrlck~n) __ _ 

PART 4 - COMMODITY POOL OPERA TORS AND COMMODITY 
TRADING ADVISORS 

• • • 

§ 4.21 Required. Delivery of Pool Disclosure Document. 

(a) '""•~"' as"91WaAGe w~h mies wa..,wlsatea ey a ,egi&tereEI lwtwres 
asseeialieA regar&iag prefile deoofflents. No commodity pool operator 
registered or required to be registered under the Act may, directly or indi
rectly, solicit, accept or receive funds, securities or other property from a 
prospective participant in a pool that it operates or that it intends to oper
ate unless, on or before the date it engages in that activity. the commodity 
pool operator delivers or causes to be delivered to the prospective partici
pant a Disclosure Document for the pool containing the information set 
forth in§ 4.24; Provided, however, that a profile document or, where the 



. -

Ms. Jean A Webb March 7, 2000 

II, 

Ill. 

prospective pe,ticipant Is an accredited investor, as defined in 17 CfR 
230.501(a), a nollce of Intended offering and statement of the terms of the 
intended offeling, may t.. provided prior to delivery of a Disclosure Docu
ment, subject to compliance with rules promulgated by a registered futures 
l!'fiOcja\ion purtuant to Section 1 ?U) of the Act. 

As the Commisaion ia jlW&fe, NFA is a futures association registered un<ler Sec
tion 17 of the Commodlty Exchange Act. NFA is interested in streamlining the 
regulatory procesa so that its Member$ can more efficiently and effectively com
ply with the Act, Commission regulations and NFA rules. NFA believes that the 
proposed amendmeflt-,to Regulation 4.21 (a), which would allow for the use of a 
profile document by CPOs, furthers this goal. 

Supporting Arauffi!np 

As the Commission is aware, in 1998 NFA was asked by the Commission 10 
develop a rule propoaal similar to the profile document rule implemented by the 
Securities and ~ Commlllsion ("SEC") effective June 1, 1996. Similar to 
the SEC rule, NFA haldevefo!led a rule to permit CPOs to conduct initial cus
tomer soltcilations lhftlll9h a shorter disclosure document called a "profile." 
Unlike the SEC rule, however, NFA's propo,ed rule provides that a customer 
must be given and sign the full disclosure documeot prior to investing in the pool. 
NFA's proposed rule states 1hat a profile document should provide a summary of 
key information regarding an investment in the commodity pool bf,1nQ offered. 
Among o1her things, the rule al&o requires tha1 a profile document disclose the 
risk factors ma1erial to the particular pool being offered and disclose any conflicts 
of interes1 material IO !he offered pool. 

The proposed NFA rule providill{J for a profile document for use by CPOs has 
been reviewed eX1ensively by CFTC staff since its original submission in Sep
tember of 1998. As a result, the 0(iginal rule proposal has been revised and a 
new interpretive notice has been drafted to resolve Commission concerns The 
proposed rule and interpretive notice have recently been submitted for CFTC 
review and approval. CFTC staff has informed NF A that implementing the NFA 
rule proposal would aleo require that CFTC Regulation 4.21{a) be amended to 
allow the use of a profile document by CPOs. 

2 



Ms. Jean A Webb March 7, 2000 

NFA respeclfufty petitions the Commission to amend Regulation 4.21 (a) 
as described herein .. 

Respec;ll)Jlly submitted, 

DJR:6im{1ublpttito,, rt 4.21a.) 

cc: Chalrmir,n Wttliem J. Rainer 
Commissl-Bafblra Pedersen Hoium 
Commissioner David ·o. Spears 
Commieaioner James E. Newsome 
Commissioner Thomu J. Erickson 
Phyllis J. Cela, Esq. 
John C. Lawton, Esq. 
A~n L. SeWert, Esq; 
David Van Wag.-, l!aq. 
Riva Spear Adriance, Esq. 
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□ame1 J. Roth~ 
Executive Vice President 
and General Counsel 
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U.S. COMMODffY FUTURES TRADING COMMISSION 
ThrN ~ Cenlre 

115'2111- -. W..t-.nglon, OC 20511 
• l"-e: (202) 41W100 
F- (202) 418-5521 

OPFICB Of THE 
S~AIUAT 

March 13 1 2000 

Mr. Daniel J. Roth 
Executive Vice Pr.,aident 

a11d Ge..-al Coun""l 
N.ational Futures Association 
2 a o w.: • Madiaon Streat 
Chicago, IL 60606-3447 

Dear Mr. Roth: 

By letter da·ted March 7, 2000, you requested on behalf of the 
National Futures Association that the Commission consider a 
petition submitted under Regulation 13.2 to amend CFTC Regulation 
4. 21 (at. ThiB is to acknowledge receipt of the petition and to 
inforin you that th1• request has been referred to the Commission 
for such action the Commission deems appropriate. I will inform you 
of any action ta)c.en by the Commission on the petition. 

Sincerely, 

~ J4 ~ 
Vo::~~!; Webb 

Secreta.-ry of the Commission 



U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

OFFICE OF THE 
SECRETARIAT 

Ms. Joni Lupovitz 
Attorney at Law 

1155 21at Street, fllv, Washington, DC 20581 
Telephone: (202) 418-5100 
Facelmle: (202) 418-5521 

May 15, 1998 

McDermott, Will & Emery 
600 13th Street, N.W. 
Washington, D.C. 20005-3096 

Dear Ms. Lupovitz: 

By letter dated May 12, 1998, you requested on behalf of First 
Options of Chicago, Inc. that the Commission consider a petition 
for the amendment of CFTC Rule 1.31. This is to acknowledge receipt 
of the petition and to inform you that the petition has been 
referred to the Commission for such action the Commission deems 
appropriate. I will inform you of any action taken by the 
Commission on the petition. 

Sincerely, 

"'---- 'ri- /;Y£Zr--
. Webb 

etary of the Commission 
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Ku 12 il 0~ PR ·sa 
CFTO 

MCDERMOTT, WILL & EMERY 

BY HNiP DELIVERY 

Jean A. Webb, Secretary 
Office of the Secretariat 

A Partnership Including 
Prcf~siomd Corpanitwru 
600 13th Strttt, N.W, 
Wa!!hington, nc. 200J5-3096 
202-756-800] 
~ 202-756-8087 
http://www.mwe.com 

Joni L11povit:z 
Attorney at Law 
i1upovitz@mwe.com 
202-756-8116 

May 12, 1998 

Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

Re: Petition for Amendment of Rule 1,31 

Dear Ms. Webb: 

/99/o2fP 
-•= 
Chicago 
lm Ang,],, 
Miami 
Mo
Newport Beach 
New York 
St. Pet,m;burg 
Silicon Valley 
Vilrnus 
Washington, D.C. 

PUrsuant to Rule 13.2 of the Commodity Futures Trading 
Commission ( 11 CFTC 11 or 11 commission 11

) Public Rulemaking Procedures, 
we respectfully submit this petition on behalf of our client, 
First Options of Chicago, Inc. ("FOC"). This petition seeks the 
amendment of CFTC Rule 1.31, 17 C.F.R. §1.31 ("CFTC Reg. § 11

) 

to permit use of a variety of qualifying means of electroniC 
recordkeeping for all categories of required records and for the 
entire required recordkeeping period under the Commodity Exchange 
Act ( ''CEA" or "Act") and Commission regulations. 

FOC is a registered securities broker-dealer and futures 
commission merchant ("FCM"), and is a member of the principal 
domestic and foreign securities, commodities and options 
exchanges. FOC averages tens of thousands of transactions per 
day on the floors of the Chicago Board of Trade and the Chicago 
Mercantile Exchange, in addition to a greater volume of 
transactions on other commodities, securities, and options 
exchanges. A large percentage of FOC's retail commodity futures 
trading business involves electronic orders. 

We have consulted with many industry participants in 
preparing FOC's proposal to amend Rule 1.31, and have reason to 
believe that there is widespread support for this electronic 
recordkeeping proposal. The Managed Futures Association, for 
example, has authorized us to represent that it supports FOC's 
Petition to Amend Rule 1.31. In addition, the Operations 
Division of the Futures Industry Association, Inc. supports FOC's 
request that the CFTC publish FOC's proposed amendments to Rule 
1.31 for public corrunent pursuant to CFTC Reg. §13.3. 
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I. INTRODUCTION 

Given recent advances in technology, many means of 
electronic recordkeeping are viable -- and possibly superior 
alternatives to the recordkeeping systems currently used by FOC 
and other CFTC registrants. Many registrants store required 
records in paper files in on-site storage areas or off-site 
warehouses. An electronic record.keeping system that immediately 
produces or reproduces all required records on CD-ROM, optical 
tape or disk, microfiche/microfilm, or other electronic storage 
media would enhance the efficiency, accuracy, and security of 
such registrants' recordkeeping procedures. As a result, 
registrants' ability to respond readily and completely to 
document requests from the Commission and other government 
agencies and self-regulatory organizations ( 11 SROsn) would be 
improved. Moreover, given the increasing use of electronic 
order-routing systems, electronically delivered customer 
confirmations and account statements, and electronically 
generated records, a compatible electronic recordkeeping system 
would be efficient and rational. 

In recognition of such technological developments, the U.S. 
Securities and Exchange Commission ("SEC") recently amended its 
record retention regulations to permit use of electronic storage 
media. As described below, the SEC rules are essentially the 
same as CFTC record.keeping rules in terms of measures to protect 
the integrity and accessibility of required records. The SEC 
rules, however, permit electronic recordkeeping for a broader 
category of documents, for the entire period record retention is 
required, and for a broader scope of electronic storage media 
(including CD-ROM). FOC respectfully suggests that the CFTC 
should do likewise. 

II. SUMMARY OF PROPOSAL 

FOC requests that the CFTC amend its record.keeping rules to 
parallel the SEC's recordkeeping regulations. FOC proposes that 
the CFTC permit electronic recordkeeping for the entire required 
record retention period, without restriction on the type of 
documents or images that may be stored electronically, as long as 
certain conditions regarding reliability, security, and 
accessibility are satisfied. 

As detailed in Section IV below, the CFTC should amend Rule 
1.31 to eliminate references to specific technology for specific 
types of records and, instead, provide general standards for 
acceptable alternative forms of storage media for all records. 
FOC suggests that the CFTC replace the detailed requirements set 
forth in CFTC Reg. § 1.3l(b)-(d) with the following: 
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1. general definitions of "micrographic media 1
' (e.g. 1 

microfilm or microfiche) and "electronic storage media" 
(i.e., digital storage media or systems); 

2. general specifications for permissible electronic 
storage media, including the capability to: 

a. preserve records in a non-rewriteable, non
erasable format; 

b. verify automatically the accuracy of the recording 
process; 

c. serialize and time-date the original and duplicate 
units of storage media; and 

d. download records and indexes; and 

3. general requirements and procedures for registrants 
that elect to use electronic recordkeeping systems, 
including: prior notification of regulators; providing 
access and reproduction facilities for the CFTC and 
other authorities; indexing stored records; and an 
audit system. 

The use of electronic recordkeeping pursuant to these 
proposed amendments would provide increased flexibility for 
registrants and significant regulatory benefits. First, it will 
be difficult if not impossible to alter records without detection 
if they are created by or scanned into an electronic system. 
Second, access to information would be vastly improved by the 
enhanced facilities of electronic filing and indexing and the 
relative ease of electronic search and retrieval (compared to 
manual filing and searches through boxes of paper records stored 
in warehouses). Third, as the SEC has concluded after more than 
25 years of experience with microfilm, such alternative storage 
methods for printed and handwritten records generally do not 
adversely affect enforcement efforts. Fourth, electronic storage 
systems are generally more secure than paper records stored in 
busy offices and off-site warehouses, which may be subject to 
fires, flooding, or other unintentional physical disruption or 
destruction. Fifth, standards that are not technology-specific 
are less likely to be quickly outdated by new technology. For 
example, the CFTC's current rules permit computer-generated 
records to be stored on optical disk only in ASCII or EBCDIC 
format, which are text-based formats that do not store electronic 
images or World Wide Web pages. 
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Moreover, nearly half of all CFTC-registered FCMs are also 
registered with the SEC as b~oker-dealers. CFTC Advisory, 
Alternative Method of Compliance for Monthly, Confirmation, and 
Purchase-and-Sale Statements, 62 Fed. Reg. 31507, 31510 n.27 
(June 10, 1997} {noting that as of March 31, 1997, 113 of 236 
FCMs were registered with the SEC). If CFTC recordkeeping rules 
were coordinated with SEC requirements, persons registered with 
both the SEC and CFTC would be permitted to use a single set of 
recordkeeping procedures to fulfill record.keeping obligations for 
both their securities and commodities businesses, and thus avoid 
inconsistent recordkeeping requirements. 

For example, under the proposed amendments to Rule 1.31, FOC 
and other registrants would be permitted (but not required) to 
scan and store electronically most documents required to be 
retained pursuant to CFTC Regs. §§ 1.31 through 1.37, including 
account documents, written customer orders, and confirmation, 
purchase-and-sale, and monthly statements. Registrants could 
scan the paper documents for electronic storage, produce 
serialized CD-ROMs containing the electronic records in WORM 
(write once, read many) or some other non-rewritable, non
erasable media, create a specialized index of the scanned 
documents, and verify database and images off the hard-drive and 
the CD-ROM. The electronic index would have specialized data
base fields containing order and account information to enable 
personnel readily to search and access the records stored on CD
ROM. Such indexes would be retained in duplicate. 

Attached as Exhibit A are two sample original order tickets, 
which were scanned onto CD-ROM and then downloaded and printed. 
The reproductions are attached as Exhibit B. These sample 
reproductions demonstrate that the quality of the electronic 
storage media and reproduction are pristine. Even differences in 
handwriting and time-stamps are clearly visible. 

In sum, it would be sound public policy to promulgate broad 
standards for compliance with the CFTC's regulatory objectives 
and to permit record storage by any media or technology --
whether electronic, film, paper, or another storage media -- that 
meets such standards. Registrants should have the flexibility to 
use any type of recordkeeping system, provided that it meets 
general conditions for security, reliability, and accessibility, 
and maintains records for the required time, without alterations 
or deletions. 
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III. REGULATORY BACKGROUND 

A. SBC Amended Electronic Recordkeepinq Regulations 

The SEC recently amended its record retention rules to 
permit the use of optical disk, CD-ROM, and other electronic 
storage media as long as the media satisfy certain conditions. 
The SEC regulations now permit immediate use of electronic 
storage (rather than "hard copy" or paper records) for most 
required records, including order tickets and duplicate records 
(even if the original record is maintained on optical disk or 
other electronic storage media). 

The SEC "amendments reflect a recognition of technological 
developments that will provide economic as well as time-saving 
advantages for broker-dealers by expanding the scope of 
recordkeeping options while at the same time continuing to 
require broker-dealers to maintain records in a manner that 
preserves their integrity." 62 Fed. Reg. 6469 (SEC Feb. 12, 
1997) (attached as Exhibit C hereto). 

In proposing the recordkeeping amendments, the SEC initially 
expressed some concern about the use of electronic technology to 
preserve handwritten records or records containing handwritten 
text, primarily because from an examinations and enforcement 
standpoint, optical disk and microfilm/microfiche images arguably 
make it more difficult to detect forgery and alterations to 
handwritten text. In adopting the amendments, however, the SEC 
recognized that its experience since 1970 with the use of 
microfilm to store handwritten records has been positive. 
Moreover, few broker-dealers currently keep documents in hard 
copy or paper format, and many broker-dealers enter most orders 
directly through electronic systems rather than creating 
traditional order tickets. Accordingly, the SEC decided that 
allowing preservation of handwritten records in electronic 
storage media would not significantly increase the difficulty of 
detecting forgery or alterations. 62 Fed. Reg. at 6470-71. 

The SEC recordkeeping rules provide that acceptable 
electronic storage media must satisfy the following criteria: 

• preserve the records exclusively in a non-rewriteable, non
erasable format; 

• verify automatically the quality and accuracy of the storage 
media recording process; 

• serialize and time-date the original and, if applicable, the 
duplicate units of storage media; and 
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• have the capacity readily to download records and indexes. 

17 C.F.R. § 240.17a-4(f) (2) (ii). 

Furthermore, the SEC requires electronic recordkeepers to: 

1. At all times have available facilities for immediate, 
easily readable projection or production of 
micrographic (i.......e......, microfilm, microfiche) or 
electronic storage media images and for producing 
easily readable images; 

2. Be ready at all times to provide immediately any 
facsimile enlargement which the SEC or its 
representatives may request; 

3. Store separately from the original a duplicate copy of 
the record stored for the time required; 

4. Organize and index accurately all information 
maintained on both original and any duplicate storage 
media: 

a. indexes must be available at all times for 
examination by the SEC and SROs; 

b. each index must be duplicated and the duplicate 
copies must be stored separ:ately from the original 
copy of each index; and 

c. original and duplicate indexes must be preserved 
for the time required for the indexed records; 

5. Maintain an audit system providing for accountability 
regarding inputting of records required to be 
maintained and inputting of any changes made to every 
original and duplicate record maintained and preserved 
thereby; 

a. audit system results must at all times be 
available for examination by the SEC and SROs; and 

b. audit results must be preserved for the time 
required for the audited records; 

6. Maintain and provide promptly upon request by the SEC 
or SRO all information necessary to access records and 
indexes stored on the electronic storage media; or 
place in escrow and keep current a copy of the physical 
and logical file format of the electronic storage 
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media, the field format for all different information 
types written on the electronic storage media and the 
source code, together with the appropriate 
documentation and information necessary to access 
records and indexes; and 

7. Obtain written undertakings from an independent third 
party who has access to and ability to download 
information from the record.keeper's electronic storage 
media, to download and provide electronically stored 
records to the SEC, if the broker-dealer fails to do 
so. 

17 C.F.R. § 240.17a-4(f) (3). 

B. CFTC Provisions for Electronic Recordkeeoinq 

CFTC regulations, pursuant to 1993 amendments, permit 
computer-generated records immediately to be produced on optical 
disk, provided that additional requirements are satisfied. 
Computer, accounting machine, or business machine records may be 
immediately produced or reproduced on microfilm or microfiche and 
kept in that form. In addition, microfilm or microfiche 
reproductions may be substituted for hard copies of most other 
required records for the final three years of the five-year 
record retention period. CFTC Reg. § l.3l(b). The CFTC 
regulations provide, however, that: "Trading cards and written 
customer orders, required to be kept pursuant to§ 1.35(a-1) (1), 
(a-1) (2), and (d), must be retained in hard-copy form for the 
full five-year period." CFTC Reg. § l.3l(b) (2). 

Where optical disk storage is permitted, CFTC Reg. § 1.31(d) 
requires the use of non-rewriteable, WORM (write once, read many) 
media and technology which has write-verify capability that 
continuously and automatically verifies the quality and accuracy 
of the information stored and automatically corrects quality and 
accuracy defects. In addition, the system must: 

(i) use removable disks; 
(ii) serialize the disks; 

(iii) use a permanent and non-erasable time-date, time-
date all files of information placed on the disk, 
reflecting the computer run time of the file of 
information; and 

(iv) write all files in ASCII or EBCDIC format. 

CFTC Reg. § l.3l(d). 

In proposing the 1993 optical disk amendments, the 
Commission noted that an optical disk "system must first provide 
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reasonable assurance that once a record is created, the record 
cannot be altered without detection. Second, the system must 
provide speedy and high quality access to records stored on the 
medium. Third, in the event that the person storing the records 
cannot or will not produce a hard copy of such reports, the 
Commission must have an expedient means to do so itself 

. WORM drive technology, if appropriately configured, would 
satisfy the Commission's proposed criteria. 11 57 Fed. 
Reg. 49,490-Bl. 

c. CFTC Advisory for Electronic Orders 

Last year, the Commission issued an Advisory setting forth 
an alternative method of compliance with the written records 
requirements of CFTC Regs. §§ 1.31 and 1.35 for customer orders 
prepared by electronic order-routing systems. 62 Fed. Reg. 7675 
(CFTC Feb. 20, 1997) (the "February 1997 Advisory 11

). The 
February Advisory states that to the extent that a customer order 
is prepared and transmitted to and reported from an exchange 
trading pit by an electronic order-routing system, or a customer 
order is prepared by an electronic off-floor order management 
system, and certain standards are satisfied, then the "written" 
records requirements of Regs. §§ 1.31 and 1.35 will be deemed 
satisfied by the electronic record generated by the system. 
Specifically, pursuant to the February Advisory, such electronic 
records must: 

1. Include the customer order information required 
under CFTC Reg. § 1.35 (a-1) (11, (21 (ii, (a-11 (41 
and/or 1. 35 (di; 

2. Include any modification, including any change 
and/or cancellation, that is made to an order and 
indicate the time the modification is recorded in 
the system; 

3. Record all Commission-required and other order
related times, including order entry and exit 
times, and the time of any modification made to a 
customer order, including any change and/or 
cancellation, to the highest level of precision 
achievable by the operating system, but at least 
to the second. The times captured must not use a 
clock that can be modified by the person entering 
the order; and 

4. Be kept in hard copy and/or allowable hard copy 
substitution media, as provided under CFTC Reg. 
1.31. The stored records shall be open to 
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inspection by the Commission or OOJ as required 
under CFTC Reg. §1.31 and be made readily 
available to the Commission or DOJ in machine
readable media or hard copy upon request. Records 
stored on machine-readable media must use a format 
and coding structure specified in the Commission 
request. To the extent that records temporarily 
are stored in erasable form, appropriate security 
measures must be implemented by the system 
operator to prohibit any unauthorized access to 
the records and to maintain an accurate record of 
when and by whom records are accessed or modified. 

The February 1997 Advisory also noted that it may be necessary to 
amend CFTC Regulation 1.31 to account for further technological 
developments. l.d... at 7677 n.26. 

D, CFTC Advisory for Monthly, Confirmation. and 
Purchase-and-Sale Statements 

Last summer, the Commission also issued an Advisory setting 
forth an alternative method of compliance with CFTC Regs. 
§§ 1.31, 1.33, and 1.46 for the delivery and retention of 
monthly, confirmation, and purchase-and-sale statements 
(

11 Statements"). 62 Fed. Reg. 31,507 (CFTC June 10, 1997) (the 
11 June Advisory 11

). The June Advisory permits FCMs, with customer 
consent, to deliver such Statements solely by means of electronic 
media. Furthermore, 11 [t]o facilitate FCMs' efforts to use 
electronic media when possible and to avoid imposing duplicative 
or inconsistent requirements on broker-dealer firms," the 
Commission's June Advisory expressly permits an PCM to maintain 
copies of such Statements as allowed by the SEC's recent 
electronic record.keeping guidelines, described in Section III.A, 
above. 62 Fed. Reg. at 31,510. 

The Jillle Advisory recognized that as of March 31, 1997, 113 
of 236 FCMs were registered with the SEC as broker-dealers. 
"Therefore, the Commission has attempted, where possible, to 
coordinate its regulatory efforts with SEC requirements. 11 l.d..... at 
31,510 n.27. 

E. Ga.ps and Inconsistencies in current CFTC Record.keeping 
Requirements and Paper Storage 

The CFTC's 1993 optical disk amendments, February 1997 
Advisory for Electronic Orders, and June 1997 Advisory for 
Monthly, Confirmation, and Purchase-and-Sale Statements have made 
some strides in updating the CFTC 1 s recordkeeping requirements to 
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account for improved electronic recordkeeping technology. The 
piecemeal approach, however, has resulted in varied requirements 
for different types of records and, in the case of the optical 
disk amendments, technical specifications that are too 
restrictive in the face of technological developments. 

Among other things, the current regulations: (1) do not 
expressly permit use of CD-ROM or optical tape for record storage 
(except where the June Advisory permits CFTC registrants to 
follow SBC guidelines); (2) permit only certain records to be 
stored on microfilm/microfiche and only for the final three years 
of the five-year retention period; and (3) require that trading 
cards and written customer orders be kept in hard-copy form for 
the full five-year period. Given the advances in electronic 
storage and retrieval technology, these limitations and 
restrictions are no longer necessary. 

In most cases, electronic record storage is better than 
storage of hard copies. Electronic storage alleviates many of 
the security and retrieval problems inherent in the storage of a 
large volume of paper records. Paper documents are at greater 
risk of being misfiled, lost or destroyed. Boxes of documents 
stored in off-site warehouses are subject to fires, flooding, and 
filing errors. Moreover, the search and retrieval of specified 
records from a warehouse of paper documents is more difficult and 
time-consuming than the search and retrieval from electronic 
media or microfiche, which may be more convenient to store and 
search on-site. 

F. NPA Proposal To Amend Rule 1,31 

The National Futures Association ("NFA") recently proposed 
infonnally that the Commission amend Rule 1.31 to eliminate 
references to specific technology that must be used to comply 
with CFTC recordkeeping requirements. NFA has recommended that 
Rule 1.31 require that registrants' recordkeeping systems meet 
general reliability and accessibility standards, to provide 
greater flexibility in dealing with constantly changing 
technology. To this end, NFA believes that there should be a 
general requirement that documents can be kept in any storage 
media as long as the media meets certain general standards for 
accessibility and security of the records. Specifically, NFA has 
proposed that the CFTC eliminate the specific requirements in 
Reg. § 1.3l(b) to (d), and replace them with: (1) a definition 
of "readily accessible" (in connection with the requirement that 
certain records be maintained for five years, and "readily 
accessible" for two years); (2) a requirement that the registrant 
have and enforce reasonable procedures to keep its records from 
being altered or destroyed; and (3) address whether specific 
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types of records, such as trading cards and written customer 
orders, should be kept in hard copy form. 

FOC agrees in principle with NFA's proposal to simplify 
Commission record.keeping rules to permit the use of qualifying 
media. We do not agree, however, that there need be a special 
exception for trading cards, written customer orders, or other 
categories of required records. Rather, we think that the 
advantages of electronic record.keeping, including the increased 
security of electronic formats and the improved quality of 
electronically stored images, outweigh.any risk of difficulty in 
detection of manual alteration of such records before their 
electronic storage. 

IV. PROPOSED AMENDMENTS TO CFTC RULE 1,31 

The following proposed amendments to CFTC Reg. § 1.31 would 
permit record.keeping with qualifying electronic storage media for 
all categories of required records for the entire required 
record.keeping period. FOC proposes that Reg. § 1.31 be amended 
by revising paragraphs (b) through (d) to read as follows: 

§ 1.31 Books and records; keeping and inspection . 

• • • • • 
(b) The records required to be maintained and preserved pursuant 

to§§ 1.32-1.37 may be immediately produced or reproduced on 
"micrographic median (as defined in this section) or by 
means of "electronic storage media" (as defined in this 
section) that meet the conditions set forth in this 
paragraph and be maintained and preserved for the required 
time in that form. 

(1) For purposes of this section: 

(i) The term micrographic media means microfilm or 
microfiche, or any similar medium; and 

(ii) The term electronic storage media means any 
digital storage medium or system and, in the case 
of both paragraphs (b) (1) (i) and (b) (1) (ii) of 
this section, that meets the applicable conditions 
set forth in this paragraph (b). 

(2) If electronic storage media is used to keep records 
required by the Act or these regulations: 

(i) The person required to keep such records must 
notify the person's designated self-regulatory 
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authority before using electronic storage media. 
If using any electronic storage media other than 
optical disk technology (including CD-ROM), such 
person must notify the designated self-regulatory 
authority at least 90 days before using such 
storage media. In either case, such person must 
provide the person's own representation or one 
from the storage medium vendor or other third 
party with appropriate expertise that the selected 
storage media meets the conditions set forth in 
paragraph (b) (2) (ii) below. 

(ii) The electronic storage media must: 

{A) Preserve the records exclusively in a non
rewriteable, non-erasable format; 

(B) Verify automatically the quality and accuracy 
of the storage media recording process; 

(C) Serialize the original and, if applicable, 
duplicate units of storage media, and time
date for the required period of retention the 
information placed on such electronic storage 
media; and 

(D) Have the capacity to readily download indexes 
and records preserved on the electronic 
storage media to any medium acceptable under 
this paragraph (bl as required by the 
Commission. 

(3) If micrographic media or electronic storage media is 
used to keep records required by the Act or these 
regulations, the person required to keep such records 
shall: 

Ii) At all times have available, for examination 
by any representative of the Commission or 
U.S. Department of Justice, facilities for 
immediate, easily readable projection or 
production of micrographic media or 
electronic storage media images and for 
producing easily readable images. 

(ii) Be ready at all times to provide, and 
immediately provide, any facsimile 
enlargement which the Commission or its 
representatives may request. 

{iii)Organize and index accurately all information 
maintained on both original and any duplicate 
storage media. 
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(A) At all times, such indexes must be 
available for examination by the staffs 
of the Commission and the U.S. Department 
of Justice. 

(B) Each index must be duplicated and the 
duplicate copies must be stored 
separately from the original copy of each 
index. 

(C) Original and duplicate indexes must be 
preserved for the time required for the 
indexed records. 

(iv) Have in place an audit system providing for 
accountability regarding inputting of records 
required to be maintained and preserved 
pursuant to§§ 1.32-1.37 to electronic 
storage media and inputting of any changes 
made to every original and duplicate record 
maintained and preserved thereby. 

(A) At all times, the results of such audit 
system must be available for examination 
by the staffs of the Commission and the 
U.S. Department of Justice. 

(8) The audit results must be preserved for 
the time required for the audited records. 

(v) Maintain, keep current, and provide promptly 
upon request by the st'affs of the Commission 
or the U.S. Department of Justice all 
information necessary to access records and 
indexes stored on the electronic storage 
media; or place in escrow and keep current a 
copy of the physical and logical file format 
of the electronic storage media, the field 
format of all different infonnation types 
written on the electronic storage media and 
the source code, together with the 
appropriate documentation and infonnation 
necessary to access records and indexes. 

Finally, while the foregoing provisions generally dovetail 
with the SEC rules, the Commission also should consider a 
provision or statement that recognizes that there may be some 
variations in presentation when records, images and graphics are 
transmitted (and then possibly retransmitted) by electronic 
means, and then displayed either electronically or in hard copy. 
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The registrant's record.keeping obligations should be satisfied by 
storing and reconstructing such electronic data and images in 
materially the same presentation as originally transmitted with 
underlying files preserved. This would allow for some slight 
variations in reproduction, where embedded images and data do not 
necessarily reproduce identically, depending on the technology 
used to access, view, and/or reproduce the information . 

• • • • 
Thank you for your consideration of this petition. 

contact the undersigned or my partner, Paul J. Pantano, 
you have any questions or need further information. 

Sincerely yours, 

Counsel for First Options 
of Chicago, Inc. 

cc: I. Michael Greenberger, Esq., Director 
CFTC Division of Trading & MarketS 

Edson G. Case, Jr., Esq., 
CFTC Deputy General Counsel 

John G. Gaine, Esq., President 
Managed Funds Association 

Daniel J. Roth, Esq., General Counsel 
National Futures Association 

Please 
Jr., if 

Barbara L. Wierzynski, Esq., Exec. Vice President & 
General Counsel, Futures Industry Association, Inc. 
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FOR FURTHER INFORMATION CClfTACT: 
Bstay Prout Lafler, Special CounseL Gail 
Marahali-Smlth. Spoidal Counaol, o, 
David Oestreicher, Special Coumel, 
(202) 942-01158, DiYiaJon ofMarbl 
Regulation, Securities and Excbangtt 
Commisc11lD, 450 Fifth Street, NW., Mail 
Stop 5-1, Wuhingt.on, DC 20548. 

SUPPLEM!NTARY frlFOIIIMATlON: 

a..........,i 
On August 28, 1996, the Securitiu 

and EYcbeng,i C.omrniut••v: 
('•C,nmrniufon'') adopted Rule llAcl-4, 
the "1.Jmit Order Display Rule," and 
amendments to Rule "Acl-1, the "ECN 
Amendment,'' to require OTC markat 
mabni lllW excbenge ■pecialu1a to 
daplay certain customer limit orden, 
and to publicly cltuemtnate the beet 
prices that the OTC market D1IWI? or 
e.xcban8't ■pedal.ut._ hu placed-in 
cmtam electronic comm.UD.J.catiom 
networb (''ECN■"), or to comply 
lndiract.ly with the ECN Amendment by 
u.s.b:!.g ID 8CN that fumiahM the beet 
market maker im.d specialist prices 
th11ndn to the public quotation ll)'Slem. 

On January 20, 1991', the Order 
Execution Rulm became effective. As of 
that date, compliance with the rules 
became mandatory for all exchange. 
traded 18CUI'itles md SO Nasdaq 
aec::uritiH. C,om'pllmce with the rules for 
the nmaining Nasdaq NCW'lties is to be 
completed in aa:ordance with a 
ached.ula astabllahed by the 
C.ODllDiaion. 1 Under the pnrvioualy 
annoum:ed acheduJe., compliance with 
the Order Handling Rule■ would ha.ve 
been ntqUired with rHpect to another 
100 Naadaq MCUrltia on February 7, 
1997, and another 550 Nasdaq securities 
OD Febnwy 28, 1997. In add.1Uot1. on 
March 2B, -1997, compliance would have 
been required wtth rupect to all 
remfl.ining Nasdaq 1ecurtti111 under the 
ECN Rule, and with n,apect to another 
1500 Nasdaq MCWities under the l.J.mjt 
Order Display Rule. TheI9&ftet, 
cumpliance under the Llmit Order 
Oltplay Rule wu to be pbased-W over 
several montha. 

The Commi511ion has been closely 
monitoring the implementation of the 
Order Execuuon Rules. and recently 
received two letten from repreaentatives 
of numerous lndustry participants 
('1ndumy Letters") requBliting that the 
Commission adopt a more conservative 
schedule for Lmplementi..ng the Ord.er 

• Sn s-ritie11 Extb.aq;e Ad: Rel- NM. 
37Cl1'1A IS.ptembar 11, 1vtl7) f"Ado-ptl.n@ RelMH''J, 
37872 ,~ 22. 19911]. '8110 Uanua:y 2, 
19tn and 3aU'1 (JL!luary 11. 19117]. Thi, 
Commw..ion oauo that a broker-du.lei'• duty of 
I.a n..:utlon dl.:111ad In lhe Adoptlnfl R.al
appllu wbe-tber or not tba MCurlty hae bee.II. 
pbued-iD. undar tbm Order Eucutloo Ru.lea. 

Execution Rulaa.3 AooordinJt).y, the 
Cnmrninlon bu datermined that it h 
appropriat& to modify the schedule to 
provide a more gradual phase-in to 
allow 111UU1 participants mon, time to 
adapt to the Order Execution Ru.la.' 
The new acbedule ll u follows: On 
February 10, 1997, SO Nasdaq 118CW'i.ties., 
and on February 24, 1997, an addiUonal 
so NudaQ w:uritiu, ahall be phased-in 
for compllance under the Order 
Exec:utlan Rulee. 4 Furthermore,- :ID. 
response to the Industry Letters, the 
Commiul.on is exempting reap<!Dmhle 
broken and dealers, electronic· 
commwtlcationa natworka, exchanges, 
and usodation,, until Aprll 14, 1997, 
from the requirmumtl of the ECN 
Amendment with rnpect: to all Nasdaq 
111cu.titiu not phued-in as ofFebnw-y 
24, 1'197, and from the requirements of 
the Limit Order Display Rule with 
respect to the 2350 Nudaq securltiet 
that will not be phu&d-in u of February 
24, 1997. Under the prior ach.edule, all 
Nb,::J_ securities would h.ave been 
p -in by March 28, 1997 for 
compliance with the requirements of the 
ECN AmendmenL Likewise, B50 of 
these MCWi.Uea would have been 
phuad-ln on February ze, and another 
1500 on March 28, 1997, for compliance 
with tha LlmJt Order Display Rule. 

The C.ornmisston believes it is 
impen.Uve to cont:1.nue to phase-in 
implementation of the Ord.191' Exl,cution 
Rules with rmpect: to additiotl8.l Nudaq 
securttia. The Commission hu granted 
exe:mptive relief to monito:r operation of 
the ru.111.1 Clnlfully, and will develop a 
further phue-in ICbodule for the 
Nasdaq NCUritiu not phas.ed-in u of 
February 24, 1997. • 

The Commlasion finds that the 
modification.1 of the compliance dates 
described above, and the exemptive 
relief pnrvided herein to responsible 
brokers and dealers. electronic 
communlcationa netwod.'.a, exchanges. 
and U&Oclationa are consistent with the 

1 See loam Q'CIQI &n:iard L Mad.ill. Securtd1111 
lndllfU')' NIO<llaUon. w Richard R. U:idNJ. ~ 
January JO. 19'17, ind lettw from Job.ll N. Tognlno. 
Securitlu Tmkn Auodation, lfl Ric.bard R. 
I.lndMy, di~ JIDIIU)' 31. UIV7. 

•Tbe Gommiaion alMJ am111ded 1ubtoctlan 
!1Ki5JHII oft ha Quot■ Rill.., thenby np1ndlng UM 
~vengaoftbe Quote Rut• to 111 excb6itg-.dad 
oecuriti11. n.-tler, tb• Commluion datermlned 
that it ..,.. approp1lll to maka thil ui-;c of the 
un1Ddm.lots 1ffad..lva Ap11 10. 1997. SN Seeurltit1 
Exchange Ad: R■I- No. 38110. r.JplV nCll.e I. The 
prwunl order doe• not chanp that d.alll and, 
thffefon, the 1«.ctiv■ date of llllb9ection (a){2~1111J 
of the Quut1 llula l'llm8i111 April 10. 19117. 

4 Curnnt17, complilnee with the Order HandllDg 
R11ln ll nqwrl!d !or :SO oft.hi, 1000 Nudaq 
oecuritiu wilh tlut h.lghn11nraga d.aily trading 
~olum1. ThBH 50 oecurttla have b.n i<l~ntifl&d by 
Nalldlq. Similarly, Nude,q l1 to Identify th1 next 
two grouµ. of 50 oiocb to be p~d-ln 11ndar !hn 
Order Handlin@ Rule.. 

publlc interest. the proted.lon of 
investon and the removal of 
impedlrnon111 to md perfection of the -
mechanhrrn .,f II naticm■ I TtlUbt ■yatem. 

Fm the Cc«uo1Mioa, by tba DITllioa. of 
Marbt Replatloa, )Nm.aid 10 dalllpted. 
authortty, 17 Cl1R :Z00.30(•)(21). (111). ■nd 
,.,i 

Dated: Flhruary II, 1197. 
Mupnt B. McPIU'Jand. 
Deputy&cz,,uuy. 
[FR Doc. 97-:W.32 Flied 2-11-87; 8:45 am] 
RI.NI ccm: .., ........... 

17 CFR Part 240 

(Rr■leae No. M-38245; AM No. 87-21-83) 

RINS235-Al'l1 

Reporting Requirements tor Brokera: or 
Dea..,._ Under the Secur1U.. Exchange 
Actof 1934 

AGENCY: Securitie■ andEvb ■nge 
Com.mission. 
ACTION: F:ID.al rule. 

SUWARY: The Securltlea an.cl Exch ■t18f1 
Cnrnmia■ion ("Coromfui,nu"J la 
amending Lt■ brokez.dea.ler nK:Ol'd. 
presenration rule to allow broker•dea..hm1 
to employ, unda.r certain condJUons, 
eloctron.ic stonge media to maintain 
records required to be retained. The 
am1U1dment1 re0ect. a recognition of 
technological developments that will 
provide-economic u well u time--tavin~ 
advantaBU for brolcer-dealer■ by 
expanding the 1Cape of racordbep:ID.g 
optiom while at the same time 
COI1t:l.nu:ID.g to require brobr--<I.Nlers to 
maintain records :ID. a manner that 
prN111Vea their integrity, The 
CoDUD.i&s:lon is ■lso t■nrlng an 
interpretation of its record prese:rvati.on 
rule rela.ttng to the treatm8llt of 
electronically generated 
communications.. 
EFFECTrVI DATI: The amendment. 
become effecthe April 14, 1907. 
FOA FURTHER INFORIIATION CONTACT: 
Mlcheel A. Macx:hfaroU, A.■!IOdate 
Director (202/GU-0132), Peter R. 
Geraghty, Assi&tant Director (202/942-
0177) or Barbara A Stettner, Staff 
Attorney (202/~42-0734), Division of 
Market Regulation, Securities 1U1d 
Exchange Com.m.ission. 450 Ftfth Street. 
NW .. Mail Stop 5-1, Wuhington, DC 
20549. 

SUPPLEMENTARY INFORMA110H 

J. Introduction 

On July 9, 1993, the Commission 
issued a release ("Proposing RelllaBO"] 
requesting com.men! on propOSBd 
amendments to its broker-dealer record 
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pretenatiOJ1 rule, Rule 11e--1,1 that 
would allow broker-dealen to employ, 
under certain conditions, optical aton.ge 
technology,J The proposed amendments 
aha would codify • staff no-action 
position that allows broker-dealeni to 
UM microft.che u a ,to.rage medium.J 
Simultaneous with the i&suanal of the 
Propomig Releue, the Divtsl.on of 
Marbt Regulation {"Division"}, with 
the cxmcurMDai of the C.nmmlHion,. 
Issued a no-action letter allowing 
brobr-deuen to utillza opdcal lltorqe 
tedmology lmmediataly, under cartaiD 
condttiont.4 Based on the commtmts 
nteaived and the axpmence gained by 
the Camm:iaal.oo under the no-action 
letter, the Commiaslon is adopting the 
propoHd amend.manta with cmtaln 
cbangee dlacnas,e,i hentin. 

Set.forth below le a summary of the 
propoud am.endnlenta, a aummary of 
the comment letterl received ln 
responae to the Proposing Release, a 
deacr.i ption of the- 6ual rule 
amendments, and an interpretation 
rulat:IDs to the retention of eloctronlcally 
generated communicatiotlll. The 
CnmmiaJ,m, i• also providing notice of 
a ataff nilated no-action poaltion 
....,ah,e othM'9COnlbeping 
requirements under the Securltiee 
Evcbange Ac;t of 1934 {"Exchange Act"). 

Tba Commlu\on'11 Propoul 
The Coromlscl,on proposed to amend 

lta record retention rule, Rule 17a-4, to 
expand brobr--daal.er record mimtton 
options by permitting broker-d.81.len to 
use optical storap technology for 
IDfmmation requhud to be maintained 
underthe1erules. The Propoaing 
Ralaua described optical lltorage 
teclmolOI}' u storage technology which 
"allows for digital data recording in e 
non-rwwriteable, nan-erasable format, 
1uch u write once. read many 
("WORM") • • •. Non-rewriteable 
optical storage record.a digital 
lnfonna.tion by mnployins a laaer heat 
10urce to burn a pattern on a metallic 
film on a disk l1lrlace that can hold 
billions ofbytea of data." 

In the Proposing Release, the 
Commiaion noted the importance for 
recordkeeping of ready acceas. 
reliability, and pe.rmanenca of records. 

117 D'R Z40.17-. Rule J7a---t IOU forth the 
....:sxdl to ht presened by o;wtaJn e.,c.r;!wq, 
.,_,.__, broDn., ■nd dahin. 

•Securltl• Excli.anga Aa Rl!iftu■ No. 3160'1 O~ly 
9, tNl), 58 l'R 3300:2 Ouly 15, 19113). 
'1- fmm Nelton S. Klblst. A,.at..ta.a• Dinctcr, 

OhUlon or Marut Regulation. SEC to Robert F, 
Prlca, It.In. Brawn• Son,, (Novomt.i, J, 191Q). 

4 1Mtm from MJ.chael A. Maa,.blaroll, A■■oclate 
Diroclol', DI vii ion ol Markel Regul11io11. SEC 10 
Mlcbael D, Udofl. Chal.m,,an. Ad Hoc Rea>rd 
R.tentio11 Commltt-. Socuritl• Ulduw, 
1t.uoc1et1on l"SIAHI (luM u. 1;9n 

Therefore, the proposed rule included 
safeguards against data erasure, 
provtsiona fot immediate verlficaticm. of 
the stored matm:ial, and requirements 
for back-up facillti"8. Speci6cally, the 
conditions incluru,d requirements that 
brobr--du.lers using optical dhl. a:torase 
sywt1HDS employ DOD•rewritaable, non
erueble technoloSY that verlfiee 
automatically the quality and accwacy 
of the optical storage recording Juroce•. 
~u=• in a aeparate optical all 

tian pn!Sfln1ld and maintained 
by mNill of optical ■torage technology, 
S8rlallze the original and duplicate 
optical dtab. and time-date the . 
tnfonnation placed on the optical disks: 
In eddttion, to fadlitate full acceu to 
records during exemlnatlom by the 1elf
,ogulatory o,gmizations ("SRO.") ond 
the Commiu.ion, broker-deal.era would 
be required- to lndex the optical dlau 
and plAoa the index OD optical diak, and 
would be required to haw the capability 
to readll&;!roduce reconb kept on 
optical in any medium acceptable 
under the fin.al rule ame,ndmen.t, u 
n,quinld by the SROa and the 
Commtu.ton. 

The Proposing Release aleo 90Jidted 
commenl"reganling the adequacy of 
optical dhk technology to pni1181V9 
handwritten nicord.a or reconb that 
contaiD handwritten text, given the 
difficulties auoc:Latad with detecting 
elteratiom DUlde to handwritten text 
preserved through opttcal d.iak 
techDology.' . 

The C-omrnisalrm received 13 
comment lettan in Nllpome to the 
Proposing Releue.• Several comm.en.ten 
explaJned that the description of eptical 
storage technology in the Propoaing 
Rele&N included only one apec:l6.c type 
or writing technology known u ablative 
writins,7 and requested clariflcatiOJl that 
the final rule would apply to other 
fo.nna of optical dilk technology that 
met the requirements of the rule. In 
addition, a few cammenttll"I obtected to 
limlting the aa:eptable storage medium 
to optical din technology and 
recommended th11t the rule 11pply to 
other electronic stonge media, 

• ID iupon .. tn tha.. <:nnea'IU, th. Dil'lalDn'• no
ection Jo,tt.- parlDltt■d oplkal storas■ of ■II i-,per 
~ Ul.eludula: b&Ddwrittml rec:orda. 8XC$pl 
th,- r.aitd:a raqlllred 10 ht made undar puagraph, 
!•X&l ■nd 1•1(7) ofRult 17-3 (proprleWy1.11d 
cuatomer ordu tlckltll). 

6Tb,e comment 1,11en VIP IYallllbl• for public 
Jrupactlon 11ml copyill@ In t!M Comminlon•, po:ibllc 
..,rar,,,_ room lc""tltd at 45(1 Fifths-, NW .. 
Wuhinftoo, DC. (Flle No. S7-2t-ll3~ 

7 l\bl,.tln lechnoJ.ogy t!INlll 1.b.1.1, by UNI of 11 
Illar, 11 patlffll la bumld onto• mat.illlc film 011 
en opt1c■.l dl■l. Othv mo,thoda of optlc:al dilk 
tacbllo!Og)' u~Uz,e • Juer co record lm'orm.ttlon onto 
lh11 optk:al dl.o.k. but unlib ablatlve t«hnol<>stY, lhe 
111.Nr dou DOI ll~Y "burn"" 1"'-tlllrQ ontn 1h11 ,,.._ 

including optical tape.• MOT'II recently, 
the SIA requested clarlflcation u to 
whether the Cnmmlaaion cOilBiders CD
ROM to ha a form of optical diu: 
technolom'.P c.ommenten that 
addreaaea" the iNue of the adequacy of 
optical diu tacbnology in P'"'8nll>8 
handwritten l'IICXris ar ncmds that 
contain handwritten text objected to any 
rutrlctl.ons on the types of ncon:b 
brokm-dealers can maintain. ualng 
opUcal atorage technology. 

Il. Dw:ript:lon ofB:nla Amendm-al:I 

A. Scoptt of Permiaible Electronic 
Storagit M«lla 

In the Propoalng Release, the 
Comrnias:it'oD did not intend the 
definition of optical storage technology 
to include only an ablative methodology 
of lllmllge. The Comrnlukm rec:ogniml 
that other methods of electronic storage 
technology exist, including optic:al tape 
and CD-ROM, whJch are available in. a 
WORM, non-nrwrlteehle vt1111ion.•o The 
C.Ommiaalon :is edopting a rule today 
which, instead of spedfylns the type of 
storage technology that may be UMd, 
sell forth ttandarda that the electtonic 
st0nS9 media must aattsfy to be 
conaidered an acceptable method of 
storage under Rule 17&-4. Spec:Lflcally, 
because optical tape. CO-ROM. and 
certain other methods of electronic 
storage ue available in. WORM and can 
provide the same aafeKuards •slllinlt 
date man.I pulation ma eruure that 
optical disk provide11, the 6nal mle 
clarl6.u that broker-dealen may employ 
any electronic storage media that meets 
the conditions set forth in the 8naJ. 
rule.II 

B. Handwritten RfJCOl'ds 
In the Proposing Releue, the 

C.Omm:i86ion expreaaed concern and 
requested comment regarding the use of 
optical dJak technology to preserve 

• 1'1tl, SV. eomment.d lhat optlal t1,- prvTidN 
the MJN Mft(loaudl api!Mtde.11-ud 
Olllll1pw,ltlo.ll • optk&l dial,; pro.id.. but &llowl for 
atonp of grut.-amourrll of data. Lettar &om 
Mlcbul D. Udotr. GhaJnnm. ,td HocRe,;:o.ro 
~Coamut1 .. of WI SV. to~ G, Katz. 
Sec::rflUJ', SEC{s.pwnblr JO. 1"3~ 

'Len• from Mark A. Egert. AMIIWII Gmi■ral 
CoWlMl. SIA lo Mlchul A. Macchiaroli, A■aJd.■1e 
OlnclOr, DlvWon orMarul Rlgulatior,, SEC 
(Febnwy lS, 11198) (up.Ins lb&! CJ-ROM, VIP 
•imply ou.e of --.I diff.Mil optlc:al dill ■mis 
\hi.I are commm:lall, al'allebl11.) 

>011,11 Comml.Plon undanl■ ndl lhlllt•dd!tlonal 
metbod:t ,i.e. ,"'"-tile in• WORM, ncn•rewritlble 
vM'■lon lnclud■, for ■:ampll, alloying. bu.bbl• 
forming, mcth-ttye (Plumonl, ~•. dye/ 
polflIIII', ma IIMiQIKO-OPl:lc. 

••Tbe IIMl!.d:lll•nt tb.e-CommlHion la •dopWlg 
•oday alao parmlll the UM of "micrograph le mad.I■" 
which la det!nad to lo dude microfilm or 
m!Cl'llllcbe. or an, 1lmllar lll!ldla. wbich c:odlfl• ■.n 
Nrilv Coinmiaion •tlffna-ac:IIOII po■ltkm. See 
Lener from N<,lson S. Kibler. 1.Up,a I!Ole l. 
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handwritten record.a and records 
contauring handwritten text. As 
indicated in the Proposing Release, the 
Commlsaion's prlmsry concern was 
that, from the atsndpoint of 
examinatfons and enforeement of the 
sacurlties laws, optical di!I:: images (as 
well aa microfilm or microfiche imag8:SJ 
make It difficult to detect fo111ery and 
alteratiaru made to handwritten text. 

The Com.mission tecoglliz.es that 
microfilm is a fonn of record retention 
for handwritten n,cords that ha• bean 
pennitted since 1970, and the 
Commission understands few broker
dealers cummtly k&ep docum.Bllll ln 
hard copy or paper format. The 
Comm.inion's.experience since 1970 
relating to the retention a!handwritten 
record.a on microfilm has gene.rally been 
positive. The Commis.sion further 
understands that many: of the larger 
broker-dealers no longer create 
traditional order ticl.ets (with or without 
handwritten notations} because such 
brok.er-dealani enter most orders directly 
through electronic systems which 
automatically retain an electronic record 
of the trade entry. 

In view of the exilting use of 
microfilm and microfiche for record 
retention, the Commiuion beUevea that 
allowins pruservatian of handwritten 
records in electron..ic ston1.B9 media 
would not 1ignificruitly inaeue the 
dilB.culty of detecting fOJ'Sery or 
alterations on th8S8 nicords.. 
Accordingly, the Commisaion l.s 
pennittlng stontga of handwritten· 
recon::ls and records contalning 
handwritten text using elec:tronic 
storage media mooting the requirement!:' 
set forth in the final rule adopted 
today.12 Nonetheless. in the future, if 
difficuJtiu arise in detecting abuses in 
handwritten record~ stored in electronic 
format, the Commission may revisit this 
luwt both with regard to electnmlc: 
storage media, u well u microfilm and 
microflcha. 13 

''BUI - Infra DOie 1(1 Uld acootnpLD.yins lat for 
cmtain llm!!ad -,itloe&. 

UKematl7. lUCommiuion publlabad II• ...... 
with rapect totli. UM ofelllCtroaic ~ by 
brobr~ tr.nlfw 411111.tt. and lnVDlmllnl 
adriM:9 to dllUver inlormauo.na ,-iutr,,d unclM 
lilt, lb:c.buil'! Ad: Uld the lnvam\Qt AcmHl'f Act 
of 1940. Sacurtllea Excl:illll.g• Act Ral- No. 37182 
[Mayo. 1~). 61 FR 24&-M {May 15, 111911) l~May 
.Interpret.!..., R.tleua""J. Al the Cr:mmiut011 noi.d In 
the May Interpredvt Rel-, the aaffoftba 
D\ritiOll elao remi.Dda tin,ur-dealt,n, tranafw 
qei:,u. ._,,d clearlogegt,IIC.!N of tbe1r 
rmpom.lhlllliM to prnlll.1. and tho potmillal 
llabUlty ueocwad wltb. ,mauthorl&ed tmluctlon&. 
1n tllla reprd. mlk.er-dNlc,. truuar 1pnta, and 
cle.&l'ffl8 egenc:111 Jbculd b.lVII NIIIIOl'Mbla Ulllltll!ICO 
that lnlwmatlon pnoaen,ed by maarn of elec:tto11lc 
ll0!'8R9 IlllKll.o. indudfog CLUT.Gmer flgnartua, b 
1utbenllc. 5'" Id. 11 II.Olfl 211, 

t. Crtmtion of a Duplicate Reoord 

The Proposing Release would have 
required a broker-deal.er to copy all of 
the infonnatian contained on an original 
dial: onto a &eplll'l.te, duplicate disk. The 
SIA commented that broker-dsalan 
should be pennittad to store the 
duplicate record on any medium 
•~pt.abl&under Rule 17ll-4. The SIA 
expl.ained that clearing firm.a frequently 
have to provide copJes of MCOrds to 
their CCIJT88p0od.BD.t firm.a that may not 
have optical ditk toclmology. Tberefoni, 
according to the SIA, clearing firms may 
be obligated to main.lain oartain records 
in anothm- med.ta for the 
carrespondenta' uae. 1• The Commission 
agreet1 that it is appropriate to permit 
sto111B9 of the duplicate reocrd. on any 
medium acceptable under Rule l'la--4, 
and &ccordingly. the final amendm1t11ts 
n,fl9ct this change, lj 

D. Audit Sy&tem R"(luirmmmt 
The PropcmDg Release would have 

required a broker-dealer to ··h.ave in 
place an audit system providing for 
accountability nigarding all accasa to 
recorcll maintained and preserved using 
~~Deal"°"' .. 18chnology and any 

gea made ta every original. and 
duplicate optical dial:." Commenters 
sought clarification u to w:qetber this 
provision requires maintenance of a log 
of all persons who have the capability 
or authorlty .to ecceu optical diaks, or 
maintenance of a log indicating each 
in.ttaDce whmw data is added to a disk. 
The rule adopted by the Comm inion 
today requires an audit system to be 
utiliz.ed Ollly when recmd.s required to 
be maintained under Rule 17&-4 are 
being entend or when any add:ltiona to 
msttng records are made. Tbanifore, an 
audit record Is not required when a 
record is accessed but cannot be altered 
by the reader. 

E. Thfrd Party Down-Load Provider 
The Proposing Release would require 

broker-dealen to have arrangements 
wtth at l6&5t. one third party that haa the 
ability to download inlon:riation fn::u:n 
the broket-deale:r'a electronic storage 
aystem. to another acceptable medium. 
The third party mll5t submit 
undertakings to the SRO for the broker
dealer indicating that it agrees ta 
promptly furnish information necessary . 

••Sa,, Letter Imm Mlclulotl 0, Ude tr, s.tipm ll0ta 

• 
"Another Luu• nilled by M119n.l comrmlllterl 

concama Iha t:l.mA •t wlrlch the duplle11t11 mun b,, 
croatad. Bmbr-dNlm1 wlU b. pennitt&d 10 wait lo 
mall th1 d11pUai11 until tho original optlcll d.uk 
11 full. pr,n,ldad !hit bmllr-d&elert IIMlic .. in tbe 
dupUcata Mi. on Ill.Other 1ccep .. bll madlU.tiJ sucli 
a, paper Of mkrograpb.lc raadi.a nntilOl.t <>NlalU tbe 
dupllca11 optlcal diol. 

for the Cornmtssion'a sta.(fand its 
daaignoos to download information from 
a hrok.er-dea..ler's electro.me ltotage 
system to another acceptable medium, 
and take .N\ftSOneble stepa to provide 
sa:ass to I.a.formation cont&ined on a 
broker-daaler'1 electn>ntc ston.ge 
system. The Cnmm!Nlon is adopting 
this requirement aubstantially u 
propo,ed. 

F. Escrow Agent 

Under the Proposing Release, broker
dealers would be required to keep 
current all information neceua.ry to 
download records md Ind.tees ltared on 
optical disks. Alternatively, broker
dealers who use outal.de a.ervice bureaus 
to preserve record! could place tn 
eacrow and keep c:ummt a copy of the 
lnformation necessary to accesa the 
formal (J.e., the logical layout) of the 
optical di.ab and to download records 
stared on optical disk.a. Thia condition 
was Intended ta ensure access to 
Information preserved on optical disks 
when the broker-dealer is no longer 
operational, when the broker-daalar 
refules to cooperate with inveati.eatlve 
efforts of the Commtasian or the SRO., 
or when the optical diak bu not been 
properly Indexed. The SIA comm.anted 
that they believed this requlrement 
duplicated the required third party 
undertaking in the proposed 
amendments. The third party 
undertaking wu intended to act as a 
bacl.-up to the escrow requirmnent, and 
therefore the Cnmmlsalon doea not agree 
that it would be unnecessary and 
duplicative ta require broker-dealers to 
keep or escrow the Information 
Il8C8!18Al')' to download recorda from 
optical disk. Accordingly, the final role 
adopted tcday lncludas 5uch proposed 
requirement. 

m. Staff No-Action P01ftion 
The Commiuion also h providing 

notice tha.t the sta:ff'bfthe Diviaion will 
not recommend enforcement action to 
the Commission lfbrok.er-dealen, 
transfer agents. and claarlng agencies 
fulfill their record retention and 
pre11ervation mquirementa set forth in 
the following rules under the Exchange 
Act by using electronic storage media as 
permitted by the final amendments to 
Rule 17a-4(0 describedhereln: 
Rule 3a51-1 (17 CFR 240,3a51-1) 
Rule 15&-6 (17 CFR 240.15a-6) 
Rule 15cl-7 (17 CFR 240.15cl-7) 
Rule 15c2-5 (17 CFR 240.15c2-5) 
Rule 15c2-11 (17 CFR 240,15c2-11) 
Rule 15c3-1 (17 CFR 240.15c3-1) 
Rule 15c3-3 (17 CFR 240.15c3-3) 
Ruie 15g-3 (17 CF'R 240.tSg-3) 
Rule tSg-4 (17 cm, 240.lSg-4) 
Rule lSg-5 (17 CFR 240.lSg-5) 



6472 Federal Register / Vol. 62, No. 29 / Wednesday, February 12, 1997 / Rules and Regulations 

Rule 15g-6 (17 CFR 240.15g-6) 
Rule 17a-2 (17 CFR 240.17a-2) 
Rule 17a-5 (17 CFR 240.17&-S) 
Rule 1711-& (17 CFR 240.11&-6) 
Rllle 1711-7 (17 CFR 240.17a-7) 
Rule 11....a (17 CFR 240.17a-:8J 
Rule 17f-1 (17 CFR 240.11f.,.1J 
Rule 171-2 (17 CFR 240.17f-2) 
Rule 17Ad--8 (17 CFR 240.17Ad-6) 
Rule 17Ad-10 {17 CFR 240.17Ad-10) 
Rule 17Ad-11 (17 CFR 240.17Ad-11) 
Rule 17Ad-13 (17 CFR 240.17Ad-13) 
Rule 17Ad-15 {17 CFR 240,17Ad-15) 

The staff of the Division believes that 
the recordbeplng requirement, under 
Ev:bange Act Rules 15g-2 and 15g-9 16 
should not be met by meane of 
electron.le 1torage media, and the 
remrd.1 nqulred by such ru.lM should 
be maintained and preserved 1n pa.per 
form.at for thfi preacrtbed time period 
Rulea lSg-2 md 15g-9 require broker
dealeni to obtain.from a customer prior 
to effecting tranaactioru in penny stocks 
(1) a manually signed acknowledgement 
of the receipt of 11. risk disclosure 
documant, (2) a. written agreement to 
transactions involving penny stocks, 
and {3) a me.nually 1lgned RDd dated 
copy of a written su.ltablllty st.a.temeint. 
Because the Com.mia.lon, in the May 
lnterprnt.a.tiva Releue, did not permit 
the use of electron.le media to &atiafy the 
requ.t.rementJ ofRule1 lSg-2 and 15g-Q, 
the staff of thei Diviaion believe, it 
would not bei appropriate to permit the 
storage of I"8CClrds nquired by such rulu 
uaing el8Ctrontc storage med.ia.11 

IV. Electronic c.ommu.nh:ationa 
Finally. the Commfa:sion is aware th.at 

many qumUmu have been raiaed 
mgarding thei applicablllty of Rule 17a-
4(bl(4) to electronic mail 
communicatlon1 ("e--m1ll"J RDd lntemet 
communicatiorui. ln the May 
lnterpretive Release, the Commiuion 
diacwil&d Its belie& regarding the 
adaptation of SRO supervilory review
requirements governing 
communications with customen to 
&ee0m.modata the use of electronic 
communJcaUons by broker-dealers. The 
Commiuion recommended that th& 
SROs work with brobtr-dea.len with 
respect to the ade.ptfltion of such rulm 
and recommended that the SRO rules 
concerning t.he supervisory 
requirements for electronic 
communications "should be based on 
the content and audience of the messase 
and not merely the electronic form of 
the communication." 1s 

••t7 0"R :140.lllg-2 ■nd HO.tS(t-9. 
11 S,... MA,- ln1■ rpn,1ln1 bl.,..., ■I not■ !IO. 
11 S,... id, at nDl<l 5. Tb■ Comminion nateo th.tit 

th.a N...,. York Stock. Excb.ange. lnc. ("NYSr) 1w, 
submltu(! a propoul lo modify !111upenrllory rul.,. 

The Commhsion understands that 
brok.er--dealen Ute o-maH IIIl.d the 
Internet to communicate Lmportant 
information relating to the broker-. • 
dealer's bmineu intemally, to 
i::ustomen. and to the general public. 
The Commiuion ls also BWif'II th.at 
many broku-dealers me auch electronic 
systetn1 to communicate about laaues 
unrelated to the busineu of the broker
dealer. Consiatant with the 
Commission's recommendation to the 
SROs resardinB the appropriate 
standard for prior aupervtaary nvtew 
for electronic communications, the 
Comm.iaion bellavu that for record 
retention purpONS under Rule 176--4, 
the contim.t of the electronic 
communJcatJon l1 determinative. end 
therefore'broker-dSB.len mu1treta.in 
only those e--mail end lnlernet 
communicatloill {including inter-office 
communicationa) whlch relate to the 
brokeMlealer'a "bualnes.s as such." 

V. Snmmary ofFinal Regulatory 
Flexibility Analysi.a 

The Regulatory Flexibility Act, which 
became elrective on January 1, 1981, 
imposes procedural steps applicable to 
88ency rulemald.ng lhat has a. 
"slgnlfl.cant economic impact on• • 
subatantl.al number of mia..11 entities.." 1, 

The Chairman of the Commillllon has 
certified pursuant to the Regulatory 
Flexibility Act that the final 
amendments to Rule 17&-4 will not 
hav11 a lignl.fic:ant economic impact on 
a 11ubatantial number of small enUt:les 
bec:Auae the arrumdm.enhl do not alter 

..-b.icb will r.quin prior 111~ mini of 
tboN r.,ommllllicalioru with lH pnenl puDllc and 
c:u■tom■n whkh intludci ad..ni.-■nt■. mvk■t 
L,tt.,.... M1- lltantW11. IIDd llmllar 1n- of 
communlc:atlom. n w■ ll H ,_,.,_b rwportL Tha 
ptapoMlt.bo ,-q,i1f'N ~ to ~.iop 
reuonabla procecluz.. for 1...i.-w ofngilund 
rwpr9Mlltl.tlv■•· commLm!a,tlnris wilh Iha publlc 
r■ lltlng to their bu-'--. S-YII, No. SR-NYSE,._,. 

"'Ahhoaab SKI ion 601(bl of the Refa.latory 
Fla.iblllty Act CN!lnea the 19ml M■mall ■ ntlty." tht, 
m111tt pcmlu qeix..i&■ to fomrulat■• th■ lr own 
d&flnitlon&. Thfl c.ammbaion lua acloplad 
<Wlnltian■ of th. lffm "'am■ II m111y~ for purpo••u 
ofc-t..ion rulem&klnt: J..n aa:ardanct wllh lhe 
Ragulatory Flalblllly Act. ni- defl.nltloDI &r■ Mt 
forth ln Rul ■ 0-10, 17 CTR Z-t0.0-10. Sa■ Scurltl111 
Exews- N.t Relean No. 1&152 (January 211. 196J). 
47 FR 11215 (Februuy 4. 1"82). A Ol'Okm--d11lar 11 
• .. am.all blllin■aa .. or '".vn■ ll oi,g,,niatlon .. under 
Rule 0-10 l!lhe broUl:-daa.ler (I) had tou.l capl11l 
(nm worth plua ■ubcrdlnatMi IEabmti.,.) of leu !ban 
SS00,000 on tM date In UM, prior flsc:al )'Mr&I of 
whkb 111 audited linancial at1tement1 Wffll 
preparo,d puraai■.nl 10 17 O"R 240.17-S(d) or, If not 
required. to nit ll!ch .. llmwDtll. I brokar-dea.let that 
hid 101..1] nit c.apltll (net worth plus 1uoord.i11ated 
llab\llU91) of j,.... tban S500.000 011 th8 IHI bum,...,, 
d■y ortb.e pNioadJ.ns flaail year (or tn !.ht time th.at 
lt b.mi hMn !J:i bwlwtU, lhboruorl; 11nd (Ill U not 
8ffillat!!d wltb llllf p!IDOD (all,..,- than a n.11.1un.l 
peraon) tbal ii~• 1m11l budneu ot 141All 
organi:allon U deliwid In 11 CTR 240.0-10. 

the regulatory requ:ireme::o.ts for broke:r
dealen using cummtly aooepted media 
fw record n,tention purpotea (I.e., 
papa:r, microfilm, or m.Jaofl.che). A copy 
of the cartillcation 11 attached to this 
release as Appendix IL 

VL Paperwork ltedu.dioa Act 
In connection with the Proposing 

Release, on August 12, 1D93, not.Joe waa 
publiahed in the Faderal Regitter 20 

that, pursuant to the Paperwork 
Reduction Act of 1'180 ("Old PRA"J,21 
the Commisaion had aubm..ltted to the 
Office of Man88ement and Budget 
("OMB") requett for approval ofth.e 
prop011ed amendments to Rule 17a-4, 
No commentll were received with 
respect to tha notlce. The 0MB control 
number, 3235-0Z79, was originally 
illllled in 1993 and Wlll re11.uthorized on 
June 30, 1996. Comment wu 1ought 
with n11pect to the reauthorization aDd 
no comment wu received. 22 The 0MB 
number wu i:uued pursuant to the Old 
PRA. prior to the amendment of such 
act in 1995. 

The PropDsing Rel8BM included 
certain requirements th.at would be 
unique to brokeMlealera which chose to 
use optical storage 1yst.em1 and which 
qua.I.I.fl.eel as collaction.s of information 
under the Old PRA. The final rule 
amendments do not contain substantive 
modifications to the collection.1 of 
information originally set forth in the 
Proposins Release. The collection of 
information I! in accordance with the 
claanm0e requirement• of 44 U.S.C. 
3107. The final amendments clarify lhat 
brobu--dealera may UH any electronic 
nonage media that maetJ the 
requirements of the rule. Since the final 
rule amendment expand& the scopa of 
wcordk.eeping optloru and doea not 
alter the options currently permitted 
under the rule, broker-dealera may 
cho11e to continue to ,tore information 
u.sins paper, microfilm, or microfiche, 
or may chose to employ electronic 
storage med.la as permJUed by the final 
rule amendmenta. lfbro.ker-dealers 
chose the electronic 111:onage media 
option, then camplifl.nce with the 
callectJon of information requirement is 
mandatory. 

A. Collection of Information Undt1r Rule 
17a-4 

Under the final rule amendments, 
usens of electronic storage media must 
have ill. place an audit system that 
provides for accountability rogarding 
inputting of records required to be 
maintained and preserved pursuant to 

"'S8 FR 42992 (Ausu11 12. t99J). 
"4~ u.s.c. ~01 et seq. 
"61 FR 14Sllll (April 2, 1'1981. 

' j 

f 
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Rule:S 17&-3 and 17~ to electronic 
storase media aDd lnputtiJlB of any 
changes ma.de to every original and 
duplicate record maintained and 
pnmerved thereby. Although the 
Co.mmiasion ia not specifying the 
contents of each audit system. data 
automatically or otherwise stored (in the 
computer or in herd copy) regarding 
Inputting of =<la and .,,..... to 
ex!ating nKXlM& will be part o? that 
system. The Commission envisiona that 
names of lndividuala actually inputting 
nK:Ords and making partirular c:hanges, 
and the identity of documents changed 
and the identity of new documeots 
aee.ted. ue the kind of Information that 
automaticaUy would be collected 
pursuant to the audit system 
raquiremenL The results of the audit 
syatem must be available for 
examination by the staffs or the 
C.OmmJsaion and the appropria~e SROs 
and mus! be preserved for the time 
required for the audited records. 

fn addition, the entity employing the 
electronic storage media musl orsani.ze 
and Index all information maintained 
on both original and duplicate 
electronic storage media, and each 

• 
rules and regulations of the Commission 
and the SROs. The collections of 
information generally wiJI not be made 
publicly available. The ultimate purpose 
of the final amendment is the protection 
of lnvators. 

Vll. Statutory Aaalylis • 

Pum.umt lo the Securities Exchange 
Act of 1934 and particulll1'ly section 
17(a}{l) thereof. 15 U.S.C. 78q(al(1), the 
Commiu:lon is adopting amendments to 
§ 240.17&-4 of Title 17 of the Code of 
Federal Regulations In the lllBDDer set 
forth below. 

List of Subjects in 17 CFR. Put 240 

Broken, Reporting and r&corrlkeaping 
requ.trnmeots, Securities. 

Text of Final Rule 

In accmdance with the foregoing, 
Title 17, c:h&.ptar II, part 240 of the Code 
of F&deral Regulationa is amended as 
follows: 

PART 240--GENERAL RULES AND 
REGULATIONS, SECURmES 
EXCHANGE ACT OF 1934. 

1. The authority citation for part 240 
continues to read 1n part as fotlows: 

index muat be duplicated. The entity 
employing the technology must also 
maintain, keep cummt, and provide 
promptly upon request by the 
Commisalon or SROs all information 
neceasary to access records and indexes 
stored on electronic storage media, or 
eta'OW and keep cummt a copy of the 
physical and logical file format, the field • 
format of all different information type& 2. Section 240.17~ ls amended by 

Autbo.rity: 15 U.S.C. 77c, 77d. 77g, 771, 
77s, 77eee, 7781!8, 77nnn, 77Sfl. 77ttt, 78c, 
78d, 78f, 781, 78), 78k. 78lr.-1, 7B!. 78m, 18n, 
7SO, 78p. 78q, 78.8, 78w. 78x, 78ll(d), 79q, 
78t, 806-20, 80a-2J, SOct-29, 809-37. 80b-J, 
80o-4 and SOb-11, uule1.11 otharwiae uoted. 

• • • • 

written on the electronic storage mltd..ia revieing pamgraph (f) to 1'88.d as follow!!:: 
and the soun::e code, together with 
appropriate docwnentation and 
Information neces!laty to acoen records 
and indexes. 

The recordlceeping requirements 
described above are unlikely to prove 
burdensome to users because the 
recordbeping requirements are 
spec18cally tied to the deaign and use or 
electronic storage media. To the extent 
that the final rule amendments create 
flDY burden on ussrs, however, mch 
burden should be IIJllall .. even negligibJe. 
relative to the reduced recordk.eeping 
bwden. that will result from broker• 
dealers' ability lo use electronJc storage 
medio. 
B. Proposed Use of the Information 

The infonnation contained in the 
records required to be preserved by 
th0te subject to Rule 11&-4 wilJ be used 
by examiners and other representatives 
of the Commission and the SROs to 
ensure that broker-dealers are in 
compliance with applicable financial 
reaponsibility, antifraud. and 
anti.manipulation rules as well as other 

f240.17&--4 Racordato be preeerved by' 
oertaln e&hat119 membere, bfokere and ·-• • • • 

(f) The records required to be 
maintained and preserved pursuant to 
§§ 240.17a-3 and 240.17&-4 may be 
immediately produced or raproduced on 
''mlcrographlc medJa" (as defined In 
this section) or by means of "electronic 
storage media'" (as defined in this 
section) that meet the conditions set 
forth In this paragraph and be 
maintained and preserved for the 
required time In that form. 

(1) For purposes of this section: 
(i) The term microgrophic media 

means microfilm or microfiche, or any 
similar medium; and 

(ii) The term electronic storage media 
means any digital storage medium or 
syBtem and, in the case of both 
paragraphs (0(1)(0 and (f)(ll(ill of this 
section, that meets the applicable 
conditions set forth in this parasrapb (0. 

(2) IT electronic storage media is used 
by a member, broker, or dealer, it shall 

comply with the following 
,equlmnenta, 

(i) The member, broker, or d&aler 
must notify Its examining authority 
designated punruantto section 17(d) of 
the Act (15 U.S.C. 78q(d)) prior to 
employing·electtonlc stonge media. If 
employing any electronic storap media 
otberthari optial diak technology 
(including CD-ROM), the member, 
broker, or dealer must notlfy'its 
designated examinlng authority a.t lBBSt 
90 daya prior to employtnp; such storage 
media. ln either case, the lllember, 
broker, or dealer must provide its own 
representation or one from the storage 
medium vendor or other third party 
with appropriate expertise th.at the 
selected storage media. meets the 
conditions set forth in this pe.regraph 
(0(2). 

(ii) The electronic storage media must: 
(Al Preserve the records exclusively 

in a non•rewriteahle, non-erasable 
format; 

(B) Verify eutomstically the quality 
and accuracy of the storage media 
recordin~ process: 

(Cl Senalize the.original and, if 
11ppliceble, duplicate units of storage 
media. and time-date for the requ1red 
period of retention the Information 
placed on such electronic storage media; 
=d 

(D) Have the cepaclty to reAd.Uy 
download indexes and record.a 
preserved on the electronic storage 
media to e.ny medium acceptable under 
this paragraph (f) u required by the 
Commission or the self-regulatory 
organizations of which the member, 
broker, or dealer is a member. 

(3) If a member, broker, or dBBler uses 
micrographlc media or electronic 
storage med.is, it shall: 

(i) At all limes have available, for 
examination by the staffs of the 
Commission and self-regulatory 
organizations of which it is a member, 
facilities for immediate, ee.sily readable 
projectlon or production of 
mic:rographic media or electronic 
storase media images and for producing 
"""llr readable images. 

(ll Be ready at elI times to provide, 
and immediately provide, any facsimile 
~ent which the Commusion or 
its representatives may request. 

(iii) Store separately from the original. 
11 duplicate copy of the record stored on 
any medium acceptable under 
§ 240.17.!t-4 for the time required. 

(iv) Organize and index accurately all 
information maintained on both original 
and sny duplicate storage med.la. 

(A) At all times, a member, broker, or 
dealer must be able to have such 
indexes available for examination by the 
staffs of the Commission and the self-
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regulatory organizations of which the 
broker or dealer is a member. 

(BJ Each index must be duplicated 
aod the duplicate copies mllfll: be stored 
S8p8J'lltely from the original copy of 
ea.ch index. 

(C} Original and duplicate indexes 
must be pre11erved for the time required 
£or the lndex&d rscorda. 

(v) The member, broker, or di,aler 
must have in place an eudit system 
provid.2.i.g for accountability regsrd.Jng 
inputting of records n,quired to be 
matnte.tned and preserved punrusnt to 
SS 240.17a-3 and 240.178-4 to 
electronic storage m&dia and inputting 
of any changes made to every origin.al 
and dupUcate record maintained and 
preserved thereby. 

{A) At a.II times, e member, broker, or 
dealer must be able to have the results 
of auch audll sy&tem avail.able for 
examination by the ataffi; Of the 
Commhsion and the self-regulatory 
organ.lzatioDB of which the broker or 
dealer is a member. 

(B) Th11 eudll nimults must be 
pre&erVed for the time required for the 
audited records. 

(vi) Toe member, broker, or dealer 
mll5t maintain, k.np CWTBnt, end 
provide promptly upon request by the 
staffs of the Com.mission or the self
regulatory organizations ofwbich the 
member, broker, or broker-daal.er is a 
member all Information necesaary to 
access records and indexes stored on the 
electronic storage m&dia: or place in 
escrow and keep current I copy of the 
phyaical and logical file format of the 
electJ'onic storage media, the field 
farm.at of all d.Jfferent Information types 
written on the electronic storage media 
and tha 1ource code, together with the 
appropriate documentation and 
informatiao necessary to access records 
and indexes. 

(vii) For every member, broker, or 
dealer exclusively using electronic 
storage media for roma or all of Ila 
record preservation under th.l.s section, 
at least one third party ("the 
u.ndeniigned"), who lies access to and 
the ability to download Information 
from the member's, broker's, or dealer's 
electronic storage media to any 
scceptable mediwn under this section, 
shall file with the designated examining 
authority for the member, broker. or 
dealer the following undertaJdng9 with 
respect to such records: 

The undersisned bo:reby undertakes to 
fum.lsh promptly to the U.S. Securll1M and 
Exchange Commiuioa ("Commi.Hion"). its 
d111ignll88 or rnpm5entatives, upon reuonable 
requat, auch infomuitlon a, is deemed 
neceoary by the Commission's or designee's 
11tatf to download infomwLLon kept on the 
broker'1 or dealer's 11lectronlc storage med la 

to any medium acceptable under Rul11 17a
• Furthermore, the u.ndenignOO hereby 
undllJ!'takas to take reasonable mp11 to 
provide aa::ea ta l.nfonn.atlon contained on 
th11 broker'11 or dMl.er's electronic ,tarap 
Dledi1, including. u •Ppropri8:t11, 
ainngem1nt1 for the downl.oedlng of IJIY 
n,cord. requ!J'Bd to be meintalnecl and 
p?ell!"V&d. by the brolu,r or dse.lfl'l' punuant to 
Rulaa 17a-3 and 17&-4 under the Secwit:iel 
Exchange Act of 19:W In a fwmat a.cceptable 
to theCommialon'.1 staffer Its designee. 
Such 8fI8n8mDenl£ wUI provide apeclfically 
thtil ln the avant of a failure on the part of 
1 broker or dealer to download the racord 
lnto a l'l:leclable fomuit and after reuonable 
notice to the broker or dealer, upon being 
provtdecl with the appropriate elL'ICtmn.lc 
JtOrege medium, the undenigned wW 
underte:ks to do ao, u the Comminl.on'11 staff 
or Its de1ignee may n,qunt. 
• • • • • 

By tho Commb■IOD. 

Dllt11d; Februuy 5, Ht97. 
MUJllret IL McFarland, 
Depuly Secrstary. 

Noto: ApJ>(llldu. A to the Preamble will not 
appear in the Coda ofFi,cleral Regt,tlatl.ons. 

Appeadb A-Kegu)atory FlmhWty Act 
Cart--.. 

I, Arthur Lovitt, Chulnm.n of the SecurltlM 
and Excbqe CornmlQlon, hen by oart1fy 
punu.anl to 5 U.S.C. 80S(b) that the lin..al 
amendments to Rule 17it-f set forth l.n 
Securities Exchange ReleaS!l No. 34-382-15 
will not b11ro I ■lgnlficant IICl:lnomic Impart 
OD I tublltantlal number of ,mall ent:il:iel. 
Spedftcally, the IUDeDdrnents do POI ■Jtel' the 
regulatory nw:iuinn:nentll for brokw--doe.len 
Ul:lng cummtlyacarpled modla for iocard 
retention PUJPONII (Le., paper, mia-oflb:n. or 
mic:ruficbe). lutud, the amendmtints expaud 
the n,cord retention madla opUont by,, 
llilowing txoker-dealen to ullliu CMta1n 
electronic ~ med.la to 1tare racords 
required undm 17 CYR 2,l0.1. 711-3 and 
240.1711-4. Accordiogly, the un.llndments 
will not change the impact of ruJTeDI 
reguletory rucord pre■ervat1on requirements 
an I substantial nUlll.ber of nnall entitleL 

Deted: January 31. 1997. 
Arthur Levitt, 
Chairman. 
[FRDoc. 97-3426 Flied 2-11-97; 8:45 aml 
IIILUNO COD! 111'11H11~ 

17 CFR Pert 240 

[Releue No. 34-38248; FIia No. B7-7~] 

AIN 3235-AQ14 

Net Capital Rule 

AGENCY: Securities and ExchanBe 
Commission. 
ACTION: Fina.I rule. 

SUMMARY: The Securities and Exchange 
Commission ("Committtiion") is 
amending Rule 15c3-l uuder the 

Securities £~change Act of 1934 
(''Excbanw, Act''); the net capital rule, 
to penn!t broker-dealers to employ 
theoretical option pricing models in 
detenninl.ns net capUal requirements for 
listed optlona and ni.lated poeiUon&. 
Alternatively, brokw-dealerB may elect e. 
-•egy-bued methodok,ov, The 
amendments are intaodedto simplify 
the net capital rule's treatment of 
options for capital purpoees and more 
e.ct:urately niRect the risk Inherent in 
broker-dealer options positiorui. 
EFFECTIYI!! DArn The amendments 
become effective September 1, 1997. 
FOR FURTlWI INFORMATION CONTACT: 
Michael A. Macchiaroli, AsllOci.ate 
Director (20?) 942--0131, Peter R 
Geraghty, Auistant Director (2021 942-
0177, or Louis A. Randazzo, Special 
Counsel (20?) 942-0191, Division of 
MarketRegulaUon,Securitiesand 
Exchange Cnmmlsalon. 450 Fifth Street, 
N.W,. Mail Stop 5-1, Washington, D.C. 
20549. 

6UPPLEIIENTA.RT INFORMATION: 

L Introduction 
The Camm.la!aion is adopting 

amendments to Rule 15c3-1 under the 
Exchange Act to pennit broker-dealers 
ta employ theoretical option pricing 
model.a to calculate required net capital 
far listed optioru and the re.lated 
poai.tione that hedge thoae options. In 
adapting these amend.manta. the 
Commiaiou is continuing Its proceuaf 
revtaing the net capital rule that was 
contemplated when the Commission 
solicited comments oo a range of capital 
nilated Issues in 19113. 1 The 
amendments being adopted today were 
proposed in initial form in Men::h of 
1994 and would allow broker-dealers to 
use an options pricing model to 
determine capital charges for listed 
optiow and re.lated positiaru.2 
Simultan80U.8ly with the Commission's 
proposal, the Dlvialon of Market 
Regulation ("Dlvl&ion") i1SUed a no
action letter allowinB broker-dealers to 
utiliza th option.a priclnJ;I approach 
immedlate.ly.3 Based on the experience 
gained by the Com.DliHion under the no
action letter, and the nature of the 
comments received during the public 
comment period, the CommUlsion is 

1 Securltl" E.xch&np Ad Releoe No. 3:i.2511 (May 
4, Ut9J~ 5B FR 27488 {May 10, 111931 ("Concept 
Reli.ase"I. 

'SecuriUu Exchenje Act Rel- No. 3J76l 
!'Ma~ 1,. 1994) . .59 FR t327G (March it, 1994} 
{'

0 Propoim1t1 Ra! ...... ,. 
•'Lelter from Brl.Ildon Bec:L,r, DIYUlon of Muut 

iutgul■tlon, SEC to Mery L Bender. First Vice 
Prnldi:int. CB0E IUld Timothy Hinlu, Vi°" 
PtMtdtnt. The OptlaDI Clurtng Corpo:ation 
("OCC'1 {h4sreh 1.5. 1904) r•1004 No-Actlilll 
Lett•··~ 

i 

' ' • l 
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U.S. COMMODITY FUTIJRES TRADING COMMISSION 
Three Lafayette Centre 

1165 21st Street. NW, Washington, DC 20581 
Telephone: {202) 418-5000 
FacslmUa: (202} 41 B-5521 

Joni Lupovitz, Esq. 
McDermott, Will & Emery 
600 13~ Stree~ NW 
Washington, D.C. 20005-3096 

Dear Ms. Lupovitz: 

June 26. 1998 

The Commission acknowledges receipt of the petition by First Options of Chicago, Inc. 
("FOC'') for amendment of Commission Regulation 1. 31, submitted pursuant to Commission 
Regulation 13.2. FOC's petition seeks amendments to the recordkeeping requirements established 
by Commission Regulation 1.31. It contends that the current requirements should be amended to 
permit use of a range of electronic storage media to maintain all categories of covered records, 
including trading cards and written customer orders, for the entire required recordkeeping period. 

The Commission recently authorized the publication of a Federal Register release 
proposing amendments to Regulation 1.31. That release, 63 Fed. Reg. 30668 (June 5, 1998), 
proposes amendments and discusses issues similar to those raised in FOC's petition. Comments 
on the proposed amendments may be filed within 60 days of the date of its publication in the 
Federal Register. 

The Commission has detennined to treat your petition as a comment to that release. The 
petition will provide valuable input to the rulernaking process. The petition will be made part of 
the public record of the proposal and will be considered in adopting any final rule. 

If you need further information about the status of your petition, please contact Ed Case 
of the Division of Trading and Markets at (202) 4 l8-5 [50. 

Sincerely yours, ,.. 

d,t~ /fl/- ,Al'~ 
Catherine D. Dixon 
Assistant Secretary of the Commission 

cc: Paul J. Pantano, Jr., Esq. 
John G. Gaine, Esq., Presiden~ Managed Funds Association 
Daniel J. Roth, Esq., Genera] Counsel, National Futures Association 
Barbara L. Wierzynski, Esq .• Executive Vice President 

and General Counse~ Futures lndustry Association, Inc. 



U.S. COMMODITY FUTURES TRADING COMMISSION 

OFFICE OF THE 
SECRETARIAT 

Mr. Daniel J. Roth 
General Counsel 

Three Lafayette Centre 
1155 21st Street.~. Washington, DC 20581 

Telephone: (202) 418-5100 
Facsimile: (202) 418-5521 

June 9, 1998 

National Futures Association 
200 W. Madison Street 
Chicago, IL 60606-3447 

Dear Mr. Roth: 

By letters dated June 5, 1998, you requested on behalf of the 
National Futures Association that the Commission consider petitions 
for rulemaking to amend CFTC Regulations 4.13 and 4.14, as well as 
Regulations 1.3, 1.55, 4.7, 35.1, amd 36.1. This is to acknowledge 
receipt of the petitions and to inform you that the petitions have 
been referred to the Commission for such action the Commission 
deems appropriate. I will inform you of any action taken by the 
Commission on the petitions. 

Sincerely, 

cz(,;; _,:, 'A (JJ:_j?;ij 
Un -A :-:ebb 

Secretary of the Commission 



NATIONAL FUTURES ASSOCIATION 

200 W. MADISON ST.· CHICAGO. IL· 60606·3447 • 13121781-1300 

June 5, 1998 

Ms. Jean A. Webb 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

Re: Petition for Rulemaking to Amend CFTC Regulations 4.13 and 4.14 

Dear Ms. Webb: 

National Futures Association ("NFA") respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 4.13 and 4.14. NFA petitions 
the Commission to amend Regulation 4.13 to exempt managers of collective investment 
vehicles from commodity pool operator ("CPO") registration if they operate only vehicles 
that do a de minimus amount of futures transactions. NFA also petitions the Commission 
to amend CFTC Regulation 4.14 to provide a similar exemption from commodity trading 
advisor ("CT A") registration for persons who provide their trading advice soley to these 
vehicles and to collective investment vehicles described in CFTC Regulation 4.5. The 
information required by CFTC Regulation 13.2 follows. 

I. Text of the Proposed Amendments 

PART 4 - COMMODITY POOL OPERATORS AND COMMODITY 
TRADING ADVISORS 

§ 4.13 Exemption from registration as a commodity pool operator 

(a) A person is not required to register under the Act as a commodity pool 
operator if: 

* * * 

(3)(i) It operates only commodity pools that use commodity futures or 
commodity options contracts solely for bona fide hedging purposes within the 
meaning and intent of§ 1.3(z)(1); Provided, however, That in addition, with respect 
to positions in commodity futures and commodity option contracts which do not 
come within the meaning and intent of§ 1.3(z)(1), the aggregate initial margin and 



Ms. Jean A. Webb June 5, 1998 

premiums required to establish such positions for any pool does not exceed five 
percent of the liquidation value of that pool's portfolio, after taking into account 
unrealized profits and unrealized losses on any such contracts it has entered into; 
And Provided further, That in the case of an option that is in-the-money at the time 
of purchase, the in-the-money amount as defined in§ 190.0l(x) may be excluded in 
computing such five percent; 

(ii) It has not and does not market participations to the public as or in a 
commodity pool or otherwise as or in a vehicle for trading in the commodity futures 
or commodity options markets; 

(iii) It discloses in writing to each prospective participant the purpose of 
and the limitations on the scope of the commodity futures and commodity options 
trading in which the pool will engage; and 

(iv) It submits to such special calls as the Commission may make to 
require it to demonstrate compliance with the provisions of this§ 4.13(a)(3); and 

(v) It maintains all books and records prepared in connection with its 
activities as a commodity pool operator for a period of five years from the date of 
preparation and keeps such books and records readily accessible during the first two 
years of the five year period. All such books and records shall be open to 
inspection by any representative of the Commission or the United States 
Department of Justice. 

(b)(l) No person who is exempt from registration as a commodity pool 
operator under paragraph (a)(l), (a)(21, or (a)(3) of this section and who is not 
registered as such pursuant to that exemption may, directly or indirectly, solicit, 
accept or receive funds, securities or other property from any prospective 
participant in a pool that it operates or that it intends to operate unless, on or before 
the date it engages in that activity, the person delivers or causes to be delivered to 
the prospective participant a written statement that must disclose this fact as fol lows: 
"The commodity pool operator of this pool is not required to register, and has not 
registered, with the Commodity Futures Trading Commission. Therefore, unlike a 
registered commodity pool operator, this commodity pool operator is not required 
by the Commission to furnish a Disclosure Document, periodic Account Statements, 
and an Annual Report to participants in the pool." The person must: 

(i) Describe in the statement the exemption pursuant to which it is not 
registered as a commodity pool operator; 

2 
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(ii) Provide its name, main business address and main business telephone 
number on the statement; 

{iii) Manually sign the statement as follows: if such person is a 
corporation, by the chief executive officer, chief financial officer or counterpart 
thereto; if a partnership, by a general partner; and if a sole proprietorship, by the 
sole proprietor; and 

(iv) By the earlier of seven business days after the date the statement is 
first delivered to a prospective participant and the date upon which the pool 
commences trading in commodity interests: 

(A) File two copies of the statement with the Commission at the address 
specified in § 4.2; and 

(B) File one copy of the statement with the National Futures Association 
at its headquarters office (Attn: Director of Compliance, Compliance Department). 

• • • 

(d) If a person exempt from registration under the Act as a commodity 
pool operator under paragraph (a)(l ), (a)(2), or (a)(3) of this section registers as a 
commodity pool operator, that person must comply with this Part 4 as if such per
son were not exempt from registration as a commodity pool operator. 

§ 4.14 Exemption from registration as a commodity trading advisor 

(a) A person is not required to register under the Act as a commodity 
trading advisor if: 

••• 

(9)(i) The person's commodity interest trading advice: 

(A) Is directed solely to and for the use of commodity pools that meet the 
requirements of and are operated by a person exempt from registration under 
§ 4.13(a)(3) or are operated by a person excluded from the definition of commodity 
pool operator under§ 4.5; 

3 
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(B) Is solely incidental to its business of providing investment advice to 
such pools in instruments that are either exempt from regulation pursuant to the 
Commission's regulations or excluded from Commission regulation under the Act; 

and 

(C) Employs only such strategies as are consistent with eligibility status 
under§ 4.13(a)(3). 

(ii) The person is not otherwise holding itself out as a commodity trading 
advisor; and 

(iii) Prior to the date upon which such person intends to engage in 
business as a commodity trading advisor, the person files a notice of exemption 
with the Commission. 

(A) The notice must provide the name, main business address, and main 
bµsiness telephone number of the person filing the notice. 

(B) The notice must represent that the person qualifies for exemption 
under this § 4.14(a)(9) and that it will comply with the criteria of this section. 

(0 The notice shall be effective upon filing, Provided, however, That an 
exemption claimed hereunder shall cease to be effective upon any change which 
would render the representations made pursuant to paragraph (a)(9)((iii)(B) of this 
section inaccurate or the continuation of such representations false or misleading. 

(iv) In the event a person who has filed a notice of exemption under this 
§ 4.14(a)(9) subsequently becomes registered as a commodity trading advisor, the 
person must file a supplemental notice of that fact. 

(v) Any notice required to be filed hereunder must be: 

(A) In writing; 

(Bl Signed by a duly authorized representative; and 

(C) Filed, along with a copy, with the Commission at the address 
specified in § 4.2. 
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(D) A copy also must be filed with the National Futures Association at its 
headquarters office (ATTN: Director of Compliance, Compliance Department). 

11. Nature of NF A's Interest 

As you know, NFA is a futures association registered under Section 17 of the 
Commodity Exchange Act. Registered CPOs and registered CT As who manage futures 
accounts are required to be Members of NFA and are regulated by NFA. Therefore, NFA is 
interested in ensuring that CPOs and CT As are regulated in the most efficient and effective 
manner. NFA believes that the proposed de minimus exemption futhers this goal. 

111. Supporting Arguments 

NF A's Board of Directors, at the recommendation of the Special Committee 
for the Review of a Multi-Tiered Regulatory Approach, petitions the Commission to amend 
its rules to adopt an exemption from CPO registration for managers of collective 
investment vehicles that do a de minimus amount of futures transactions and do not hold 
themselves out as commodity pools. The exemption would apply to CPOs of hedge funds 
and other collective investment vehicles that do not commit more than 5% of the 
liquidation value of their portfolios to initial margin and premiums for commodity futures 
or options transactions that are not hedging transactions. 

The collective investment vehicles covered by the proposed exemption are 
not sold to the public as commodity pools, and investors do not invest in them as a means 
of investing in the futures markets. Since the managers of these vehicles are currently 
required to be registered, however, they are required to be Members of NFA and are 
regulated and audited by NFA. By exempting these managers from registration, they 
would no longer be required to be Members of NFA. This would would free up NF A's 
resources for regulating and auditing firms that are more directly involved in the futures 
markets. 

CFTC Regulation 4.5 excludes investment companies, insurance companies, 
banks and trust companies, and fiduciaries of ERISA plans from the definition of commod
ity pool operator. The Special Committee considered whether to take this same approach 
and recommend that§ 4.5 be amended to exclude hedge fund managers from the defini
tion of commodity pool operator. The Special Committee decided, however, to recom
mend that the Commission take a middle ground and amend § 4.13 to merely exempt 
these managers from CPO registration. 
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An exclusion from the definition of commodity pool operator is a complete 
exemption from all of the provisions of the Act that apply to CPOs, including the anti-fraud 
provisions. An exemption from registration under§ 4.13, on the other hand, does not 
exempt the CPO from the anti-fraud provisions of the Act. Since the proposed de minimus 
exemption will apply to persons who manage unregulated hedge funds, some of which 
may have unsophisticated customers, the Special Committee felt that the anti-fraud 
protections of the Act should apply. 

In drafting the exemption, the Special Committee generally followed the 
language of§ 4.S(c)(2), except that it tried to make the language consistent with the current 
§ 4.13 exemptions by making the requirements self-executing rather than requiring the 
pool operator to provide representations that it will comply with them. As with the other 
§ 4.13 exemptions, the CPO would also be required to notify participants, the 
Commission, and NFA that it is an exempt pool; to maintain its books and records for five 
years and make them available to the Commission and the Department of Justice; and to 
comply with Part 4 if it decides to register in spite of the exemption. The CPO would not, 
however, be required to provide participants with FCM brokerage statements since this 
information would not be particularly helpful to investors. Information on hedge 
transactions is unenlightening without corresponding information for the transactions being 
hedged, and other futures transactions will be merely a blip on the radar screen compared 
to the fund's overall investments. 

The Board of Directors, at the Special Committee's recommendation, is also 
petitioning the Commission to amend CFTC Regulaton 4.14 to exempt trading advisors 
who provide commodity trading advice only to pools subject to the proposed de minimus 
exemption and to§ 4.5 entities. The language generally tracks§ 4.14(a)(8), which exempts 
trading advisors for§ 4.5 entities. The Special Committee did broaden the "solely 
incidental" requirement to allow exempt CT As to provide investment advice for all types of 
instruments that are not regulated by the CFTC rather than simply to provide investment 
advice concerning securities. 

NFA respectfully petitions the Commission to amend Regulations 4.13 and 
4.14 as described above. 

Respectfully submitted, 

tfl___Q~/L 
Daniel J. Roth ~ 
General Counsel 
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kpc(committe\deminimus-petition) 

cc: Chairperson Brooksley Born 
Commissioner Barbara Pedersen Hoium 
Commissioner John E. Tull, Jr. 
Commissioner David D. Spears 
Geoffrey Aronow, Esq. 
I. Michael Greenberger, Esq. 
Alan L. Seifert, Esq. 
Lawrence B. Patent, Esq. 
David Van Wagner, Esq. 
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U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

OFFICE OF THE 
SECRETARIAT 

Mr. Daniel J. Roth 
General Counsel 

1155 21st Street, r-lW, Washington, DC 20581 
Telephone: (202) 418-5100 
Facsimile: (202) 418-5521 

June 9, 1998 

National Futures Association 
200 W. Madison Street 
Chicago, IL 60606-3447 

Dear Mr. Roth: 

By letters dated June 5, 1998, you requested on behalf of the 
National Futures Associati.on that the Commission consider petitions 
for rulemaking to amend CFTC Regulations 4.13 and 4.14, as well as 
Regulations 1.3, 1.55, 4.7, 35.1, amd 36.1. This is to acknowledge 
receipt of the petitions and to inform you that the petitions have 
been referred to the Commission for such action the Commission 
deems 'appropriate. I will inform you of any action taken by the 
Commission on the petitions. 

Sincerely, 

Q(;i~ AJ- 'A UY~?s-
Q~n A. Webb 

Secretary of the Commission 



NATIONAL FUTURES ASSOCIATION 

200 W. MADISON ST.• CHICAGO, IL• 60606-3447 • (312) 781-1300 

Ms. Jean A. Webb 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

Junes, 1998 

Re: Petition for Rulemaking to Amend CFTC Regulations 1.3, 1.55, 4.7, 35.1, 
and 36.1 

Dear Ms.' Webb: 

National Futures Association ("NFA") respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 1.3, 1.55, 4.7, 35.1, and 36.1. 
These amendments would adopt a uniform definition for those types of customers who are 
generally considered sophisticated and, therefore, are authorized to engage in certain types 
of transactions or are excluded from particular regulatory requirements. The uniform 
definition would apply to qualified eligible participants, qualified eligible clients, eligible 
swap participants, eligible participants for exchange transaction, under § 4(c) of the 
Commodity Exchange Act, and entities that do not have to receive standardized risk 
disclosure. The uniform definition generally follows the definition of eligible swap 
participant currently found in CFTC Regulation 35.1, with several modifications. 

The proposed definition would ease NFA Members' compliance burdens 
without sacrificing any regulatory protections. It would do so by creating, in effect, a 0 safe 
harbor" in that any customer falling within the definition would qualify under all of the 
Commission rules that provide different levels of protection for customers that meet certain 
criteria. Each of these individual rules could, of course, include additional categories of 
qualified customers tailored to the circumstances of that particular rule. 
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I. Text of the Prop05ec:J Amendments 

PART I - GENERAL REGULATIONS UNDER THE COMMODITY 
EXCHANGE ACT 

§ 1.3 Definitions. 

The following terms, as used in the Commodity Exchange Act, or in the rules 
and regulations in this chapter, shall have the meanings hereby assigned to them, 
unless the context otheiwise requires: 

• • • 

(tt) Enumerated person means, and shall be limited to, the following persons 
or classes of persons: 

(1) A bank or trust company (acting on its own behalf or on behalf of 
another enumerated person); 

(2) A savings association or credit union; 

(3) An insurance company; 

(4) An investment company subject to regulation under the Investment 
Company Act of 1940 (15 U.S.C. § 80a-1 et seq.) or a foreign person performing a 
similar role or function subject as such to foreign regulation, provided that such 
investment company or foreign person is not formed solely for the specific purpose 
of qualifying as an enumerated person and has total assets exceeding $5,000,000; 

(5) A commodity pool formed and operated by a person subject to 
regulation under the Act or a foreign person performing a similar role or function 
subject as such to foreign regulation, provided that such commodity pool or foreign 
person is not formed solely for the specific purpose of qualifying as an enumerated 
person and has total assets exceeding $5,000,000; 

(6) A corporation, partnership, organization, trust, or other entity which 
has total assets exceeding $10,000,000 and is not formed solely for the specific 
purpose of qualifying as an enumerated person; 

2 
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(7) An employee benefit plan subject to the Employee Retirement Income 
Security Act of 1974 or a foreign person performing a similar role or function 
subject as such to foreign regulation, with total assets exceeding $5,000,000 or 
whose investment decisions are made by a bank, a trust company, an insurance 
company, an investment adviser subject to regulation under the Investment Advisers 
Act of 1940 (15 U.S.C. § B0b-1 et seq.), a commodity trading advisor subject to 
regulation under the Act, or a foreign person performing a similar role or function 
subject as such to foreign regulation; 

(8) Any governmental entity (including the United States, any state, or 
any foreign government) or political subdivision thereof, or any multinational or 
supranational entity or any instrumentality, agency, or department of any of the 
foregoing; 

(9) A broker-dealer subject to regulation under the Securities Exchange 
Act of 1934 (15 U.S.C. § 78a et seq.) or a foreign pee;on performing a similar role 
or.function subject as such to foreign regulation, acting on its own behalf or on 
behalf of another enumerated person; 

(10) A futures commission merchant subject to regulation under the Act or 
a foreign person performing a similar role or function subject as such to foreign 
regulation, acting on its own behalf or on behalf of another enumerated person; 

(11) A commodity pool operator or commodity trading advisor subject to 
regulation under the Act or a foreign person performing a similar role or function 
subject as such to foreign regulation; 

(12) An investment adviser registered under the Investment Advisers Act of 
1940 or a foreign person performing a similar role or function subject as such to 
foreign regulation; 

(13) A floor broker or floor trader subject to regulation under the Act or a 
foreign person performing a similar role or function subject as such to foreign 
regulation; or 

(14) A natural person, sole proprietorship, or self-directed benefit or 
retirement plan directed by a natural person 

(i) who has total assets exceeding at least $10,000,000, or 
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(ii) whose individual net worth, or joint net worth with that person's 
spouse, at the time of the transaction or event for which qualification as an 
enumerated person is sought, exceeds $1,000,000 and either 

(A) owns securities (including pool participations) of issuers not affiliated 
with such person and other investments with an aggregate market value of at least 
$2,000,000, 

(B) has had on deposit with a futures commission merchant, for its own 
accolint at any time during the six months preceding the transaction or event for 
which qualification as an enumerated person is sought, at least $200,000 in 
exchange-specified initial margin and option premiums for commodity interest 
transactions, or 

(Q owns a portfolio comprised of a combination of the funds or property 
specified in (A) and (B) of this subsection in which the sum of the funds or property 
includable under (A), expressed as a percentage of the minimum amount required 
thereunder, and the amount of futures margin and option premiums includable 
under (B), expressed as a percentage of the minimum amount required thereunder, 
equals at least one hundred percent. An example of a composite portfolio 
acceptable under this subparagraph (Q would consist of $1,000,000 in securities 
and other property (50% of (A)) and $100,000 in exchange-specified initial margin 
and option premiums (50% of (B)), or 

(iii) who had an individual income in excess of $200,000 in each of the 
two most recent years or joint income with that person's spouse in excess of 
$300,000 in each of those years and has a reasonable expectation of reaching the 
same income level in the current year and either 

(A) owns securities (including pool participations) of issuers not affiliated 
with such person and other investments with an aggregate market value of at least 
$2,000,000, 

(B) has had on deposit with a futures commission merchant, for its own 
account at any time during the six months preceding the transaction or event for 
which qualification as an enumerated person is sought, at feast $200,000 in 
exchange-specified initial margin and option premiums for commodity interest 
transactions, or 
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(Q owns a portfolio comprised of a combination of the funds or property 
specified in (A) and (B) of this subsection in which the sum of the funds or property 
includable under (A), expressed as a percentage of the minimum amount required 
thereunder, and the amount of futures margin and option premiums includable 
under (B), expressed as a percentage of the minimum amount required thereunder, 
equals at least one hundred percent. An example of a composite portfolio 
acceptable under this subparagraph (0 would consist of $1,000,000 in securities 
and other property (50% of (A)) and $100,000 in exchange-specified initial margin 
and option premiums (50% of (B)). 

• • • 
§ 1.55 Distribution of "Risk Disclosure Statement" by futures commission 
merchants and introducing brokers. 

• • • 

{t) A futures commission merchant or, in the case of an introduced 
account an introducing broker, may open a commodity futures account for a 
customer without furnishing such customer the disclosure statements or obtaining 
the acknowledgments required under paragraph (a) of this section, § 1.65(a)(3), and 
§ 30.6(a), § 33.7(a), and § 190.1 0(c) of this chapter, provided that the futures 
commission merchant or introducing broker reasonably believes that the customer 
is, at the time at which the account is opened, an enumerated person as defiried in 
§ 1.3(tt) of this chapter. 

• • • 

PART 4 - COMMODITY POOL OPERATORS AND COMMODITY 
TRADING ADVISORS 

§ 4.7 Exemption from certain part 4 requirements with respect to pools whose 
participants are limited to qualified eligible participants and with respect to 
commodity trading advisors' accounts for clients that are qualified eligible clients. 

(a) Relief for Commodity Pool Operators 

(1) Definitions 

For the purposes of this section: 
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• • • 
(ii) The term "qualified eligible participant" means any person who the 

commodity pool operator reasonably believes, at the time of the sale to that person 
of a pool participation in the exempt pool, to be 

(A) An enumerated person as defined in § 1.3(11) of this chapter, 

(8) A principal of the commodity pool operator or the commodity trading 
advisor for the pool, as principal is defined in§ 3.1 of this chapter, 

(0 An employee of the commodity pool operator or the commodity 
trading advisor for the pool (other than an employee performing solely clerical, 
secretarial, or administrative functions) who, in connection with his or her regular 
functions or duties, participates in the investment activities of the commodity pool 
operator or commodity trading advisor, provided that the employee has been 
performing such functions and duties for or on behalf of the commodity pool 
operator or commodity trading advisor, or substantially similar functions or duties 
for or on behalf of another commodity pool operator or commodity trading advisor, 
for at least 12 months, 

(D) A trust funded by a natural person who is an enumerated person as 
defined in § 1.3(11)(14) of this chapter, or 

(E) A person that is not a United States person for purposes of this Rule 
4.7. For the purposes of this Rule 4.7, the term "United States" means the United 
States, its states, territories or possessions, or an enclave of the United States 
govemment, its agencies or instrumentalities, and the following persons are not 
considered to be "United States persons"; 

(1) a natural person who is not a resident of the United States; 

(2) a partnership, corporation or other entity, other than an entity 
organized principally for passive investment, organized under the laws of a foreign 
jurisdiction and which has its principal place of business in a foreign jurisdiction; 

(3) an estate or trust, the income of which is not subject to United States 
income tax regardless of source; 
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(4) an entity organized principally for passive investment such as a pool, 
investment company or other similar entity, Provided that units of participantion in 
the entity held by United States persons represent in the aggregate less than 10% of 
the beneficial interest in the entity, and that such entity was not formed principally 
for the purpose of facilitating investment by United States persons in a pool with 
respect to which the operator is exempt from certain requirements of Part 4 of the 
Commission's regulations by virtue of its participants being non-United States 
persons; and 

(5) a pension plan for the employees, officers or principals of an entity 
organized and with its principal place of business outside the United States. 

• • • 

(b) Relief for Commodity Trading Advisors 

(1) Definitions 

For the purp05es of this section: 

• • • 
(ii) The term "qualified eligible client" means any person who the 

commodity trading advisor reasonably believes, at the time that person opens an 
exempt account with the commodity trading advisor, to be 

(A) An enumerated person as defined in § 1.3(11) of this chapter, 

(8) A principal of the commodity trading advisor, as principal is defined 
in § 3.1 of this chapter, 

(C) An employee of the commodity trading advisor (other than an 
employee performing solely clerical, secretarial, or administrative functions) who, in 
connection with his or her regular functions or duties, participates in the investment 
activities of the commodity trading advisor, provided that the employee has. been 
performing such functions and duties for or on behalf of the commodity trading 
advisor, or substantially similar functions or duties for or on behalf of another 
commodity trading advisor, for at least 12 months, 
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(0) A trust funded by a natural person who is an enumerated person as 
defined in§ 1.3(!1)(14) of this chapter, or 

(E) A person that is not a United States person as defined in subsection 
(a)(l)(ii)(C) of this Rule 4.7. 

• • • 

PART 35 - EXEMPTION OF SWAP AGREEMENTS 

§ 35.1 Definitions 

••• 

(b) Definitions. As used in this Part: 

• • • 

(2) "Eligible swap participant" means 

(i) An enumerated person as defined in § 1.3(tt) of this chapter; or 

(ii) A corporation, partnership, organization, trust, or other entity not 
formed solely for the specific purpose of constituting an eligible swap participant 

(A) the obligations of which under the swap agreement are guaranteed or 
otherwise supported by a letter of credit or keepwell, support, or other agreement 
by an entity referenced in § 1.3(!1)-(8) of this chapter, or 

(B) which has a net worth of $1,000,000 and enters into the swap 
agreement in connection with the conduct of its business; or which has a net worth 
of $1,000,000 and enters into the swap agreement to manage the risk of an asset or 
liability owned or incurred in the conduct of its business or reasonably likely to be 
owned or incurred in the conduct of its business. 

• • • 
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11. 

PART 36 - EXEMPTION OF SECTION 4(c) CONTRACT MARKET 
TRANSACTIONS 

§ 36. 1 Definitions 

* * * 

(b) Definitions. As used in this Part: 

* * • 

(2) "Eligible participant" means: 

(i) An enumerated person as defined in § 1.3(11) of this chapter; or 

(ii) A corporation, partnership, organization, trust, or other entity not 
foimed solely for the specific purpose of constituting an eligible participant, which 
has a net worth of $1,000,000 and enters into a section 4(c) contract market 
transaction in connection with the conduct of its business; or which has a net worth 
of $1,000,000 and enters into section 4(c) contract market transaction to manage 
the risk of an asset or liability owned or incurred in the conduct of its business or 
reasonably likely to be owned or incurred in the conduct of its business. 

• • • 

Nature of NEA's Interest 

As you know, NFA is a futures association registered under Section 17 of the 
Commodity Exchange Act. NFA is interested in streamlining the regulatory process so that 
its Members can more efficiently and effectively comply with the Act, Commission 
regulations, and NFA rules. NFA believes that the proposed uniform definition furthers this 
goal. 

111. Supporting Arcuments 

NF A's Special Committee for the Review of a Multi-Tiered Regulatory 
Approach was formed to review the current regulatory structure and identify those areas 
where not all customers need the same degree of protection. The Special Committee 
recognized that an important element of this task is to define which customers do not need 
as many regulatory protections. 

9 
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A. The Need for A Uniform Definition 

The Special Committee reviewed current CFTC regulations and noted that 
there are at least five different definitions of sophisticated customer. They are: 

■ Qualified eligible participant (CFTC Regulation 4.7(a)(1)(ii)); 

■ Qualified eligible client (CFTC Regulation 4.7(b)(l)(ii)); 

■ Eligible swap participant (CFTC Regulation 35.1); 

■ Eligible participant for exchange transactions under§ 4(c) of the Act 
(CFTC Regulation 36.1); and 

■ Entities who do not have to receive risk disclosure statements under CFTC 
Regulation 1.55. 

In addition, a pending Commission proposal contains a sixth definition in CFTC Regulation 
1.35 (as proposed) for customers eligible to be included in block orders that are allocated 
post-execution.1 

None of the current definitions are exactly the same. The definition of 
qualified eligible participant ("QEP") includes all foreign persons, while the definition of 
qualified eligible client ("QEC") does not. Furthermore, the QEP and QEC definitions are 
very complicated, using several tests involving amount of investments, assets, net worth, 
and income. In later definitions the Commission has moved away from these complicated 
tests and has concentrated primarily on type of entity and total assets, with some types of 
entities having no minimum asset requirement. However, even the Commisslon•s more 
recent definitions are not entirely consistent. For example, investment companies must 
have $5 million in assets to engage in § 4(c) contract market transactions but not to engage 
in swap transactions, governmental entities are included in all definitions except the 
recently adopted § 1.55 definition, and natural persons who have total assets in excess of 
$10 million are included in all of the recent definitions except that of eligible customer in 
the Commission's§ 1.35 proposal. 

Having several different definitions provides inconsistent results. It is not 
clear, for example, why governmental entities should be given § 1.55 risk disclosures for 

'63 f1ld. Reg. 695 Uanuary 7, 1998). 
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conventional futures transactions when they can engage in complex, unregulated swap 
transactions without restriction. Using multiple definitions also creates administrative 
inefficiencies and possible confusion for FCMs attempting to apply the definition in 
different contexts. 

B. NFA's Proposal 

NF A's Board of Directors, at the recommendation of the Special Committee, 
petitions the Commission to amend Commission Regulation 1.3 to add a new definition of 
"enumerated person." The definition in proposed Regulation 1.3(11) would then be 
incorporated by reference in all of the current regulations that include a definition of 
customers believed to be sophisticated enough to engage in the transactions authorized by 
the regulation or to be excluded by the regulation from particular regulatory requirements. 

NFA chose the neutral term nenumerated persons" to describe those persons 
covered by the uniform definition. The Special Committee considered the term 
"sophisticated customer" but rejected it because some people feel it suggests a subjective 
test based on each customer's level of knowledge rather than the objective test actually 
incorporated in the definition. The Special Committee ruled out the term "qualified 
person" because it is too similar to other terms used in the futures and securities industries 
(e.g., qualified eligible participant, qualified purchaser). The term "eligible" was 
eliminated for the same reason. 

The Special Committee modeled the proposed definition of "enumerated 
person" on the definition of eligible swap participant. The definition of eligible swap 
participant is much simpler to apply than the QEP or QEC definition. This approach is also 
consistent with the direction the Commission has taken in its more recent rule-making 
proceedings. 

In drafting the uniform definition the Special Committee did, however, make 
several changes to the definition of eligible swap participant. The Special Committee 
modifed the definition of eligible swap participant by: 

■ Imposing a $5 million asset requirement on investment companies, to be 
consistent with the asset requirement imposed on commodity pools; 

■ Broadening the qualifications for natural persons to allow them to meet 
either the current test for eligible swap participants or the current test for 
qualified eligible participants and expanding the category for natural persons 
to include sole proprietorships and self-directed benefit plans; 
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■ Including CPOs, CTAs, floor brokers, and floor traders; 

■ Including investment advisers registered under the Investment Adviser's Act 
of 1940; and 

■ Expanding the list of money managers who can provide management advice 
to ERISA plans, or their foreign equivalents, to include the foreign equiva• 
lents of regulated investment advisers and CT As. 

NFA believes that all of these persons qualify as "appropriate persons" under 
§ 4(c) of the Commodity Exchange Act. In particular, NFA believes that the Commission 
could determine that natural persons who meet the current requirements under Regulation 
4.7(a)(1)(ii) are appropriate persons under§ 4(c)(3)(K) in light of their financial 
qualifications and investment experience and that CPOs, CTAs, floor brokers, floor traders, 
and registered investment advisers are appropriate persons due to their qualifications as 
registereQ entities in the financial services industry. 

Several of the alternative qualifications for corporations, partnerships, and 
similar entities in the definition of eligible swap participant are specific to swap 
transactions and are not easily incorporated into a uniform definition. NFA believes that 
these alternative tests should be included in the definition of eligible swap participant 
under CFTC Regulation 35.1 rather than in the uniform definition. Other transaction
specific categories would also be included as an add-0n to the particular regulation where 
they apply rather than being forced into a uniform definition where they do not belong. As 
proposed: 

■ A QEP or QEC (CFTC Regulations 4.7(a)(1)(ii) and 4.7(b)(1)(ii)) would include 
principals of the CPO or CT A, other knowledgeable employees of the CPO 
or CTA, trusts funded by a natural person who is included in the uniform 
definition, and all foreign persons (regardless of category or asset level); 

■ An eligible swap participant (CFTC Regulation 35.1) would include a corpo
ration, partnership, or similar entity that meets the transaction-specific tests 
currently found in that regulation; and 

■ An eligible participant under CFTC Regulation 36.1 would include a 
corporation, partnership, or similar entity that meets the transaction-specific 
tests currently found in that regulation. 

12 
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NFA respectfully petitions the Commission to amend Regulations 1.3, 1.55, 
4.7, 35.1, and 36.1 as described above. 

Respectfully submitted, 

~~ 
Daniel J. Roth 
General Counsel 

kpc(committe\un ifOfTTl definition,petitioo) 

cc: Chairperson Brooksley Born 
Commissioner Barbara Pedersen Hoium 
Commissioner John E. Tull, Jr. 
Commissioner David D. Spears 
Geoffrey Aronow, Esq. 
J. Michael Greenberger, Esq. 
Alan L. Siefert, Esq. 
Lawrence 8. Patent, Esq. 
David Van Wagner, Esq. 
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Ms. Jean A. Webb 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Cefltre 
1155 21• Street, N.W. 
Washington, D.C. 20581 

Re: Petition for Rulemaking to Amend CFTC Regulations 4.21 (a) and 4.31 (a) 

Dear Ms. Webb: 

National Futures Association ('NFA') respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 4.21 (a) and 4.31 (a). These 
amendments would provide relief from the CFTC's requirement that a disclosure document 
be delivered prior to a CPO or CTA soliciting a prospective client. These amendments 
would allow NFA to enforce through its rules the use of a shorter disclosure document 
called a •profile"' for soliciting a prospectrve investor prior to the delivery to the investor of 
a full disclosure document. The profile document would be limited to certain key informa
tion about the pool or trading program and would provide specific cautionary disclosures 
as explained more fully below. 

I. Text of the Proposed Amendments !additions are underscored and deletioo, are 
stricken through) 

PART 4 - COMMODITY POOL OPERATORS AND COMMODITY TRADING 
ADVISORS 

• • • 

§4.21 Required delivery of pool Disclosure Document. 

(al Except in accordance with rules promulgated by a registered futures associa-
tion regarding profile documents. Nno commodity pool operator registered or 
required to be registered under the Act may, directly or indirectly, solicit, accept or 
receive funds, securities or other property from a prospective participant in a pool 
that it operates or that it intends to operate unless, on or before the date it engages 
in that activity, the commodity pool operator delivers or causes to be delivered to 
the prospective participant a Disclosure Document for the pool containing the 
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II. 

information set forth in §4.24; Provided, however, that where the prospective par
ticipant is an accredited investor, as defined in 17 CFR 230.501 (a), a notice of 
intended offering and statement of the terms of the intended offering may be pro
vided prior to delivery of a Disclosure Document, subject to compliance with rules 
promulgated by a registered futures association pursuant to section 17(j) of the Act . 

• • • 

§4.31 Required delivery of Disclosure Document to prospective clients. 

(a) Except in accordance with rules promulgated bv a registered futures associa-
tion regarding profile documents. Nao commodity trading advisor registered or 
required to be registered under the Act may solicit a prospective client, or enter into 
an agreement with a prospective client to direct the client's commodity interest 
account or to guide the client1s commodity interest trading by means of a systematic 
program that recommends specific transactions, unless the commodity trading advi
sor, at or before the time it engages in the solicitation or enters into the agreement 
(whichever is earlier), delivers or causes to be delivered to the prospective client a 
Disclosure Document for the trading program pursuant to which the trading advisor 
seeks to direct the client's account or to guide the client's trading, containing the 
information set forth In §§4.34 and 4.35 . 

• • • 

NaJure of NFA's Interest 

As you know, NFA is a futures association registered under Section 17 of the 
Commodity Exchange Act. NFA is interested in streamlining the regulatory process so that 
its Members can more efficiently and effectively comply with the Act, Commission regula
tions and NFA rules. NFA believes that the proposed amendments to Regulations 4.21(a) 
and 4.31 (a) which would allow for the use of a profile document furthers this goal. 

2 
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111. Supporting Arguments 

As you may know, the Commission recently asked NFA-to develop a rule 
proposal similar to the profile document rule implemented by the Securities and Exchange 
Commission ("SEC") effective June 1, 1998. The SEC adopted a rule permitting mutual 
funds to solicit and accept fund investments through a shorter disclosure document called a 
11profile." This profile document summarizes, in a standardized format, key information 
about the fund, including the fund's investment strategies, risks, performance and fees. The 
profile document must also inform the prospective investor that a copy of the full prospec
tus is available upon request. After reviewing the profile document, an interested prospec
tive investor has the choice of requesting a copy of the fund's prospectus or making an 
investment in the fund based on the profile document. If an investor decides to purchase 
shares in a fund based on the profile document, however, the fund must provide a copy of 
the prospectus to the investor with a copy of the purchase confirmation. 

Implementing such an NFA rule proposal, however, would also require that 
CFTC Regulations 4.21 (a) and 4.31 (a) be amended to provide relief from the CFTC's 
requirement that a disclosure document be delivered prior to soliciting a prospective client. 

The rule which NFA developed, and which is currently pending CFTC 
review and approval, would permit member CPOs to solicit prospective investors with a 
profile document. Unlike the SEC's rule, however, CPOs would still be required to deliver 
a disclosure document prior to accepting any funds or property from a prospective client. 
The profile document itself would be limited to certain key information about the pool and 
the CPO and would provide specific cautionary disclosures. With regard to performance 
disclosures, the CPO would be limited to providing actual performance of the offered pool. 
The profile document would, however, notify the prospective investor if other performance 
information is presented in the disclosure document. 

The following eight points describe the contents of a profile document and 
make comparisons to the SEC's rule. The main changes from the SEC's rule are based on 
the differing nature of a pool investment and a mutual fund investment. 

1. Cover Page - The SEC's rule requires a cover page which contains the 
Fund's name and, at the Fund's option, the Fund's investment objective 
or the type of fund offered. A statement identifying the document as a 
"profile" without using the term "prospectus,• the approximate date of the 
profile's first use, a cautionary legend regarding the summary nature of 
the profile, and airections on where to get a prospectus or further infor-

3 
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mation are also required. NFA's proposed rule requires all this informa
tion plus, immediately following the cover page, an additional cautionary 
statement regarding the risky nature of commocUty pools and a statement 
that neither NFA nor the CFTC has passed on the merits of participating 
in the pool or the adequacy or accuracy of the profile document. NFA's 
rule also requires that the cover page include a break-even analysis with 
respect to an investment in the pool. 

2. Objectives/Goals and Principal Investment Strategies - The SEC's rule 
requires that the profile include information about the Fund's investment 
objective or goals as required by the prospectus rules for mutual funds. 
In addition, the profile must include information about the Fund's princiM 
pal investment strategies. NFA's proposed rule does not require inforrna~ 
tion about the pool's investment objectives or goals but does require a 
non-marketing orientated discussion of the trading strategy to be used by 
the pool. 

3. Principal Risks of Investing - The SEC's rule requires narrative disclosure, 
a bar chart, and a table required by the mutual fund prospectus rule 
which highlights the principal risks of investing in the Fund. This section 
must also include information on the Fund's average annual total returns. 
NFA's rule requires the cautionary statement regarding the risks o/ invest
ing in the pool and a statement identifying any risks unique to the particu
lar pool. NFA's profile rule also requires, if applicable, a statement in the 
body of the profile indicating the extent to which a participant may be 
held liable for obligations of the pool in excess of the funds contributed 
by the participant for the purchase of an interest in the pool. In addition, 
NFA's rule requires that the document include the capsule performance 
for the offered pool, with reference, if applicable, to the fact that the dis
closure document contains performance information on other pools 
opera.ted by the CPO, or for pools with no operating history, performance 
of major CT As trading the pool. 

4. Fees and Expenses - The SEC's rule requires disclosure of fees and 
expenses, including commissions, associated with an investment in the 
Fund. NFA's rule requires this information as part of the break-even 
analysis. 

4 
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5. Identity of Certain Key Persons - The SEC's rule requires that the invest
ment adviser, subadviser, and portfolio manager be identified. In addi
tion, for those persons associated with the investment adviser who are 
primarily responsible for the day-to-day management of the Fund's port
folio, the profile must summarize each person's business experience for 
the last five years and indicate their length of service with the adviser. 
NFA's rule requires that the profile identify each principal of the pool 
operator, the pool's trading manager and its principals and, if any, any 
major CTA and its principals. NFA's rule does not require disclosure of 
the business background of these individuals. Since prospective partici
pants will still have to receive the disclosure document before investing 
in the pool, staff fe!t it was unnecessary to disclose this information in 
both documents. NFA's rule does, however, require a summary of any 
material administrative or criminal actions, whether pending or con
cluded, within five years of the date of the profile, against the commodity 
pool operator or any of its principals. 

6. Purchase/Sale of Shares - The SEC's rule requires that the profile disclose 
the Fund's minimum initial or subsequent investment requirements, the 
initial sales load and, if applicable, the initial sales load breakpoints or 
waivers. With regard to the sales of shares, the SEC's rule requires that 
the document disclose the procedures for redeeming shares and identify 
any charges or sales loads that may be assessed. NFA's rule requires the 
profile to provide a brief description of any restrictions on transfers of a 
participant's interest in the pool and information on how a participant 
may redeem his interest in the pool. As previously noted, NF A's proposal 
also requires the CPO to include the break-even table on the cover page 
of the profile document. 

7. Distributions and Tax Information - The SEC's profile rule requires a 
description of how frequently the fund intends to make distributions and 
what options for reinvestment of distributions are available for investors. 
The document must also indicate the tax status of these distributions. 
NFA's profile rule does not include this Information since regular distribu
tions are generally not a feature of a pool investment and the taxable 
status of any distribution is best determined by an investor and its tax 
adviser. 

5 
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8. Other Se,vices Available - Under this section, the SEC requires that the 
document provide a brief summary of services availab~e to Fund share
holders. NFA did not include this section in the proposed rule because it 
was not applicable to a pool investment. 

As the benefits of this profile document are also applicable to Cl As, the rule 
proposal also permits CT As to use a profile document to solicit prospective clients. As with 
CPOs, however, the CTA will be required to deliver the disclosure document prior to 
entering into any agreement to direct or guide a client's commodity futures account. 

NFA respectfully petitions the Commission to amend Regulations 4.21 (a) and 
4.31 (a) as described herein. 

DJR:ckm(sub'-9eti1on re profile) 

cc: Chairperson Brooksley Born 
Commissioner Barbara Pedersen Hoium 
Commissioner John E. Tull, Jr. 
Commissioner David D. Spears 
Commissioner James E. Newsome 
Geoffrey Aronow, Esq. 
I. Michael Greenberger, Esq. 
Alan l. Seifert, Esq. 
Lawrence 8. Patent, Esq. 
David Van Wagner, Esq. 
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Daniel J. Rot 
Genera~ Counsel 
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Mr. Daniel J. Rolh 
General COU11Bel 

U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

1155 218l street, t,N,/, Washington, DC. 20Slt 
Telephone: (202) 418-5100 
Faceimle: (202) 418--5521 

Soptembe, 15, 1998 

National Futures Association 
200 W. Maaison Streel 
Chicago, IL 60ll0ll-3447 

Dear Mr. Rolh: 

By letter daled September I 0, 1998, you requested 011 behalf of !he National Futures 
Assoeiation that the Commi&aion consider petitions fol' rufcmaking to amend CFTC Regulations 
4.21(a) and 4.31(a). This is to seknowledge receipt of the politioo and to infomi you that the 
petition has beai refcmed to the Commission for such action the Commission deems appropriate. 
I will inform you of amy action taken by the Commission on tlle petition. 

Sincerely, 

Q.:::,:b ?+ Uifi_)J?r 

Secretary of the Commission 
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OFFICE OF THE SECRETARIAT 

Ms. Jean A. Webb 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21"Streel, N.W. 
Washington, DC 20581 

Re: Petition for Rulemaking to Amend CFTC Regulation 4.21 (a) 

Dear Ms. Webb: 

National Futures Association ('NFA"J respectfully petitions the Commis
sion under CFTC Regulation 13.2 to amend CFTC Regulation 4.21 (a). These amend
ments would allow NFA to enforce through its rules the use by CPOs of a shorter dis
closure document called a "prof~e" IOl' soliclting a prospective pool participant prior to 
the delivery to the participant of a tuU disciosure document. The profile document would 
be limtted to certain key information about the pool and would provide specific caution
ary disclosures as explained mOfe fully below. 

I. Text of the Propoeed Amendments jadditloms are underscored and dele• 
tjons am sttipken) 

PART 4 - COMMODITY POOL OPERATORS ANO COMMODITY 
TRADING ADVISORS 

• • • 

§:4,21 Required Delivery of Pool Disclosure Document. 

(a) i.~e•~t iR aoserdam1e wit~ FYies p,emulgat&G b¥ a "'gister&G futu,es 
assooiatio• ,esaFdiRg profile deaumeAls. No commodity pool operator 
,egistered or required to be registered under the Act may, directly or indi
rectly, solicit. accept or receive funds, se.curities or other property from a 
prospective participant in a pool that it operates or that it intends to oper
ate unless, on or before the date it engages in that activity, the commodity 
pool operator delivers or causes to be delivered ta the prospective partici
pant a Disclosure Document for the pool containing the information set 
forth in § 4.24; Provided, however, that a profile document or, where the 
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It. 

m. 

prospective participant is an accredited investor, as defined in 17 CFR 
230.501(a), a notice o! intended offering and statement of the terms of the 
intended offering. may be provided prior to delivery of a Disclosure Docu
ment, st1bject to compliance with rules promulgated by a registered futures 
association pursuant to Section 17G) of the Act. 

As the Commission is aware, NFA is a futures association registered under Sec
tion 17 o! the Commodity Exchange Act. NFA is interested in streamlining the 
regula1ory process so that its Members can more efficiently and effectively com
ply with 1he Act, Commission regulations and NFA rules. NFA believes thaUhe 
propoaed amendments to Regulation 4.21(a), which would allow for the use of a 
profile document by CPOs, furthers this goal. 

As the Commission is aware, in 1998 NFA was asked by the Commission to 
develop a rule proposal similar to the profile document rule implemented by the 
Securities and Exchange Commission ("SEC") effective June 1, 1998. Similafto 
the SEC rule, NFA has developed a rule to permit CPOs to conduct initial cus
tomer solicitations through a shorter disclosure document called a "profile " 
Unlike the SEC rule, however, NF A's proposed rule provides that a customer 
must be given and sign the full disclosure document prior to investing in the pool. 
NFA's proposed rule states that a profile document should provide a summary of 
.key Information regarding an investment in the commodity pool oeing offered. 
Among other things, the fUle also requires that a profile document disclose the 
risk fac1ors material to the particular pool being offered and disclose any conflicts 
of interest material to the offered pool. 

The proposed NFA rule providing for a profile document for use by CPOs has 
been reviewed extensively by CFTC staff since its original submission in Sep
tember of 1998. As a result, the original rule proposal has been revised and a 
new interpretive notice has been drafted to resolve Commission concerns. The 
proposed rule and interpretive notice have recently been submitted for CFTC 
review and approval. CFTC staff has informed NFA that implementing the NFA 
rule proposal would also require that CFTC Regulation 4.21(a) be amended to 
allow the use of a profile document by CPOs. 

2 
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NfA respectfully pet~ions the Commission to amend Regulation 4.21(a) 
as described herein. 

OJR.dlm(tUb\l)eti\on m 4 ::l1a) 

cc: Chairman w,mam J. Rainer 
Commissioner Barbara Pedersen Hoium 
Commissioner David D. Spears 
Commissioner James E. Newsome 
Commissioner Thomas J. Erickson 
Phyllis J, Cele, Esq. 
John C. Lawton, Esq. 
Alan L. Se~ert, Esq. 
David Van Wagner, Esq. 
Riva Spear Adriance, Esq. 
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Respeqt(ul\y submitted, 

,, • (' ;2··· IL f ,- j ... -•·" 
t.JJ,.J,/,,Jf -0 • •• 

Danial J. Roth '"J 
Executive Vice President 
and General Counsel 



U.S. COMMODf'TY FUTIJRES TRADING COMMISSION 
Three L.afa)'flttt Centre 

1155 2111 SlrMt, ~. Waotmat,x,, DC 20Sl1 
Telephone: (202) 418-5100 
Faaiimle·, (202) 418-5521 

OFFICE OP 111B 
SECRE'l'AJUAT 

March 13, 2000 

Mr. Daniel J. Roth 
Executive Vice Pre~ident 

and General Counsel 
National Futures Association 
200 w. Madison Street 
Chicago, IL 60606-3447 

Dear Mr. Roth: 

By letter dated March 7, 2000, you requested on behalf of the 
National Futures Association that the Corrmission consider a 
petition submitted under Regulation 13.2 to amend CPTC Regulation 
4. 21 (a) . This is to acknowledge receipt of the petition and to 
inform you that thie request has been referred to the Commission 
for such.action the Cormnission deems appropriate. I will inform you 
of any action taken by the C6mmission on the petition. 

Sincerely, 

}4,~ 
Webb 

Secretary of the- Commission 



U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafa)'ene Centre 

1155 21&1 Stroe1. ~w. Was~ngton. DC 2<l581 
Telephone: (202) -418-5430 
FaC!!lim~A: (202) 418-5536 

DIVISION OF 
TRADING & MARKETS 

David Arkush and David C.Vlad&k 
Public Citizen Litigation Gmup 
1600 20" SL, N.W. 
Washington. D.C. 20009 

Augl1Sl 13, 2001 

Re: Petition for RuJemaking Concerning Privacy Notices 

Dear Mr. Arkush and Mr. VJadeck: 

.,- :I , •r ( q ' ' •I, rr 6 

The Commodity Futures Trading Commission (''CFTC'') has received the Petition 
for Rulemaking ("Petition") referenced above. At th:is agency, such petitions r1re 
governed by Rule I 3.2_1 The Secretariat has referred this matter to the Division of 
Trnding and Markets ("Division"), and we hereby acknowledge recelpt of the Pctjtion. 

As you kn0\\\ the privacy legislation as originally adopted (Section 509(3)(B) llf 

Title V of the Gramm-Leach~Bli ley Ad> hereafler "GLB''), specifically excluded 
"persons or cntitjes" subject to CFTC jurisdiction from the coverage ofGLB. This 
exclusion was eliminated with the enactment of the Commodity Futures Modernization 
Act of2000 ("CFMA") on December 21, 2000.2 Under Section 124 of the CFMA. 
Congress amended the Commodity Exchange Act (''CEA') to a<l<l a new Section Sg to 
lhe CEA lo include the CFTC and ·certain financial institu1ions subJect to its jurisdiction 
within the coverage of Title V ofGLB. That section of the CFMA makes the CFTC a 
''federal functional rrgulator .. and mandates that 1l promulgate privacy rules for certain 
entities subject to its jurisdiction. These entities ;;1re: {1} futures commission merchants, 
(2) commodity trading advisors, (3) commodity pool operators, and {4) introducing 
brokers. 

Pursuant to the mandate of the CFMA. the CFTC proposed privacy rules in 
March, 200 I, modeled upon the rules published by the other federal functional 
regulators_-' and provided a comment period until April 18, 2001.4 On Apnl 27, 2001, 

1 I 7 C.F.R. ! 132 (2000). 
2 Pub. L. No. 106-554, I 14 Stat. 2763 (2000), amending 7 U.S.C. § I et seq. 
l These a gen cl es have also been recipients of the petition. They are the federal banking 
agencies (Office of the Comptroller of the Currency, the Board of Govc-mors of the 
Federal Reserve System, the Federal Deposit Insurance Corporation, and the Office of 
Thrift Supervision); the National Credit Union Administration, the Securities and 
Exchange Commission, and the Federal Trade Commission. 
'66 Fed. Reg. 15,550 (Mareh 19, 2001). 



the CFfC published fina] rules relating to privacy, wit.h a compliance <late of March 31, 
2002.5 

The CFTC believes that it is important for the relevant federal reguhttors to work 
together to safeguard consumer information. Toward that end, representatives of the 
CFTC attend the interagency meetings: whose purpose is to ensure, to the extent possible, 
consistent administrative interpretation of the privacy rules implementing GLB. 
Accordingly, the CFfC will work with the other federal functional regulators in 
exploring solutions to rhc issues you discuss and will notify you of any Commission 
action in response to the Petition. We do not believe, however, that it is appropriate for 
the CFTC alone to provide a more det3iied response 3l this: time. If you have any 
questions or concerns, please contact Susan Elliott, an attorney in this Division, at (202) 
418-5464. 

cc: Ralph Nader 
Public Citizen 
Consumer Federation of America 
Con5umers Union 
Electronic .Privacy Infonnation Center 
Remar Sutton 
Center for Media Education 
Commercial Alert 

~llo~ 
/ John C. Lawton ~ 

Acting Director 

Computer Professionals for Socia] Responsibility 
Consumer Action 
Consumer Project on Techno]ogy 
Consumer Task Force on Auto Issues 
EsscntiaJ Information 
JunkBustcrs Corp. 
National Consumers League 
Net Action 
Privacy R.igh(s Clearinghouse 
U.S. Public tnterest Research Group 

' 66 Fed Reg. 21,235 (April 27, 200 I); to be published as 17 C.F.R Part 160. 
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PUBLIC C1nzEN LJTIGAT[ON GROUP 

I 500 2C,n, Sl kHT ,"I l'i 

l'l"~Sl-olN~TDN, D.C ZOOO:I· 1001 

(202_1 588-1000 
July 26, 2001 

fiFC. Gt THL S[Cl·!CTARIAr 
Secretary 
FederaJ Trade Commission 
600 Pennsylvania Avenue, N. W. 
Washington, D.C. 20580 

Secretariat 
Commodity Futures Trading Commission 
1155 21st Street, NW. 
Washington, D C 20581 

Commt1nica1ions Division 
OOice of the Comptroller 
Of the- Currency 
Independence Square 
250 E Street, NW 
Wash,ngton, V.C. 2021 9,000 I 

Secretary 
Board of Governors of the 
Federal Reserve System 
20th Street and Constitution Ave, N.W. 
Washington, D.C. 20551 

Executive Secretary 
Federal Deposit Insurance Corporation 
550 17th Street, N.W. 
Washington, DC 20429 

Manager, Dissemination Branch 
Information Management and Services 
Division 
Office of Thrift Supervision 
1700 G Street, N W. 
Washington, D. C. 20552 

Secret;iry of the Board 
National Credit Union Adminislration 
1775 DtJke Street 
Alexandria, VA 22314.3428 

Secretary 
Securities and Exchange Commission 
450 Fifth Street, N.W. 
Washington, D.C 20549 

PETITION FOR RULEMAKING 

Dear Sirs.rMadams: 

Raiph Nader, Public Citizen. Inc_, the Consumer Federation of America, 

Consumers Union, the Electronic Privacy Information Ceriter, Rcmar Sutton, the Center 

for Media Education, Commercial Alert, Computer ProfessionaJs for Social 

Responsibility, Consumer Action, the Consumer Project on Technology, the Consumer 

Task Force on Auto Issues, Essential Information, JunkBusters Corp., the National 

Consumers League, Net Action, the Privacy Rights Clearinghouse, and the US. Public 

Interest Research Group submit Lh:is petition under§ 553(e) of the Administrative 



Procedure Act, 5 U.S.C. §§ 551-559, to the agencies charged with rulcmaking &uthorily 

under Subti1le A of Tille V of the Gramm-Leach-llliley Act (the "GLBA" or "Act"), Pub. 

L No. 106-102, I IJ Stat. 1338 (codified at 15 USC §§ 6801-6810).' Petitioners 

request a rulernaklng to amend the regulations implementing the (i-LBA to ensure that 

consumers arc provid(.':d with better notice and more convenient means of exercising their 

right to opt out ofmformation sharing.1 

In passing § § 501-51 0 of the GLU.A, Congress gave consumers the right to 

prevent financial institutions from transferring their persona] financial infonnation to thlrd 

parties. To that end, the Act requires the institutions to notify customers of the right to 

opt out and to prmide convenient means ofextrcising it_ However, in notices mailed out 

thus far, most financial institutions have employed dense, misleading statements and 

confosing, cumbersome procedures to prevent consumers from opting out. Sllch notices 

evince a dear fallure of the Act's irnpJcmenting regufations to effectuate congressional 

jntent Accordingly, we ask the Agencies to revise the regulations and require that 

financiaJ institutions provide understandable notices and convenient opt-out mechanisms_ 

1. The GLBA cannot protect pt'ivacy unless the Agencies require readable 

notices and reasonable opt-out opportunities. 

The GLBA manifests a congressional desire for readable notice5 and reasonable 

1 The agencies charged wjtJJ rulemaJdng authority under the GLBA (lhe "A,gencie.") include the Federal 
bankillg agencies (the Office of the ComptJQller of the Cum:ncy ("OCC"), the Board of Gove-mon of the 
Federal Reserve S:,,stcm ("FRB"). the Federal l)q>osit Insurance Corporation ("FDIC") and the Office of 
Thrift Snpcrvismn ("OTS,.)), lhe National Credit Un.ion Adrnmistration rNCUA"). tl1e Securities and 
Exch<1TJge Commission {"SEC'"). lhe: Commodity Futures Trading Commission {"CFTC"), and 1he Fcdcr:il 
Trade Cornnussion ("FTC") IS U.S C. § 6804(a)(I ), 
'See 12 C.F.R §§ 40 1-18 (OCC), 12 C.FR. §§ 216 1-." (FRB); 12 C.FR §§ H21-18 (tTIIC); 12 
C.F.R. j§ 5731-18 (OTS); 12 C.F.R §§ 716.1-.18 (NCUA); 17 C FR §§ 248.1-.18 (SEC); 17 CF R. §§ 
l60!-.18(CTTC); lf,CFR §§ 313.l· 18(TTC). 
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mechanisms for consumers to exercise their opt-out right A.Jthough Congress declared 

thi'11 ''each financial institution hat> an affirm.-1frve and continuing obligation to respect th~ 

prlw1c:y of its customers," 15 L S.C. § 6801. it placed much of the burden ofpri\·acy 

protection on consumers. Cruc:1ally, rather rhan adopting an mformed consent (opt-in) 

regime fur prJvacy proree1io11. ~-&.• Cable C,,;unmunications Privacy Act, 4 7 U S. C. § 

551 (b)(l), Video Privacy Protcc)ion Act, l 8 U.S C § 2710(b)(2)(8); ChiNr~•s Online 

Privacy Protection Act, 15 U. S C § 6502(b)(l)(A)(ii), which every poht1oncr strongly 

prefers to the GLBA. 1s pdvacy provisions, Congress enacted a scheme that utilizes notice 

and a limited opt-out right. The Act requires th;it financial institutions gh:e con~umers 

notice of their practices, the law, and consumer rights, then allows them broad discretion 

to sdl or share privale information absent explicit consumer objection. This framework of 

privacy protection can only function properly-ir:deed, can o,1ly be inlelligible-if 

consumers can understand 1he privacy notices they receive and assert their preferences 

with case. Wlthmit understandable notice an.d convenient opt-out mechanisms, the Act 

provides no privacy protection at all. 

Congress therefore instructed financial institutions on the content of notices, JS 

U.S.C. §§ 6802,6803, rather than granting them excessive controJ over what consumers 

Jeam abmd their rights. Indeed, the Act couJd hardly be dearer in its requirements· 

Section 6802(a) mandates that no financial institution may disclose private financial 

inform;:ition to a third party unlil the Jnstilution complies folly with the notice and opt-out 

requirements of the Act. Section 6802(b) requires that financial mstitutiorts provide 

"dea.:r{J" and ''conspicuous" notice of consumers' opl-out rights. And§ 6803(a) reaffirms 

that each institution must give ''clear and conspicuous" no6ce to consumers of its policies 

3 



and practice5 regardmg the disclosure of personal financi<'ll inf onnat ion_ By employing the 

words "clear" and "conspicuous" repeatedly, the Act demonstrates an unambiguous 

congression.11 desire for consumers 10 bt> able 10 exercise their rights_ Therefore, in order 

to effectuate congressional inten1, the Agencies mu.st ensure that consumers receive 

under.sta.r.dablc notkes and reasonable opt-out devices_ 

2. Re-cent privacy notke.'i show that regulations urtdtr the GLBA are failing 

to protect consumer privacy. 

When the Agencies undertook the task of promulgating regulations under the 

GLBA, it was difficult to pre-diet what notice and opt-oul mechanisms financia] institutions 

would ernp1oy. However, the Agencies must have hoped for better results than what tile 

institut1ons have produced. We commend tl1c Agencies for amending the definition of 

"conspicuous" to require that notice$ bhould be "designed 10 call attenlion to the nature 

and significance ofche lnformation contained_" 65 Fed. Reg. JJ,649 (May 24, 2000). But 

the notices delivered thus far p!a.inly have failed to fulfill that mandate or satisfy any other 

fair measure of readabJJ±ty and convenience. 

1n the weeks approaching the JuJy I, 200! deadline for financia] institutions to 

send out notices, consumers began receiving dense, complicated, mis.leading statements 

-with burdensome and confusing opt-out procedures. It seems that these notices were 

\Vtitten by lawyers trajned :in the art of obfuscatjon, not by communication experts trained 

to express ideas clearly. Notices entitled "Our Privacy Commitment," Wa1-Mart Credit 

Card, and '"Protecting Your Privacy: Oo.r Piedge ro You," Mellon Dreyfus, go to great 

lengths to bury their already opaque explanations of the bw and company practices 

beneath self-serving and often mi:,leading representations of a commitment to protecting 
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privacy The Wells Fargo notice, for example, makes no affirma1ive mention of financial 

!11formation sharing until the bottom of its second page, v,en after consumers have rec1d a 

"Pledge" containing, among other platitudes, the statement that the company 1s 

"committed to protecting your privacy at aH times " As a result of such tacti{.:s, the first 

sections of many mailings read like promotional materi;il rather than legal notices. 

Explanations of how to opt out invariably appear at the end oft he notices_ Thus, 

before they learn how to opt out, consumers mwa lrudge through up to ten pages of fine 

print with as many words and more legal jargon than this detailed petition for rulemaking. 

(A1 lc;,st one notice even contains a glossary oftl:rms Wells Fargo) Furthermore, many 

of the passages explaining how to opt our are obviou~ly designed to discourage consumers 

from exercising their rights under the s1atute \Vhen institutions provide loii-free numbers, 

seemingly the easiest opt-out mechanism, some make them available only at unusual 

hours. Chevron Credit Bank (offering ll telephone line open 7 30 a m.-4.30 p.m. Pacific 

Time on bw,iness days) If a notice provides an op1-out form with boxes to check 

off----boxes ostensibly designed to enabJe consumers to instmct an institution not to sell or 

trade private information-financial ins1itutions sometimes bury the boxes in a thicket of 

misJeading statements. American Express places the check-off boxes beneath the bold~ 

faced heading, "'Offen for. , . Products and Services."' American E]!:~ The line 

immediate]y adjacent to the check-off box states, "Please exclude me from mailings of 

offers _ ,"' ld .. implying that, in order to exercise their right to opt out, consumers have 

to forego valuable opportunities As if that might not be enough to dissuade consumers 

from exercising their opt-out rights, lhe line immediately following the check.off box, 

italicized for emphasis, states, "ff you opl out, yvu. may 1101 receive ojfers _ . _ thar may be 



ofval11e 10 you" Id. Furthermore, examples of"valu11ble offers" that a consumer will 

miss sometimes include items that people most inttresrc-d in privacy protection might 

want, such as "software designed to increase the security of your home computer." 

~c!IO!L:Q~. 

l\fany notices make a final anempt to dissuade consumen, from opting out by 

implying that consumer:; may have already opted out or that opting out will have little 

effect Some state in boldfaced type, "tr yoll have prev•ously informed us of your 

preference, you do not need to do io again," Wal-Ma.rt Credit Card; E'<XPfl __ Credit 

_Card, Of cours.e, consumers are extremely unlik€1y tO have cxpJessed preferences. 

p1ev1ously becau:;e, a~ Congress. and the Agencies recognized in requiring notices. most 

consumers are unfamiliar v.ith the law and huve.ncver before been given notice of their 

rights under the GLBA Other notices simply remind consumers !hat, eve11 if they opt out, 

the financial i11s.t~tutfrm will con1i11ue to share their information \Vllh marketing partners, 

service providers, and affdiated cornpa11ics. To an uninformed con'!>umer, this may seem to 

render opting out a w;;iste of time. 

Mark Hochhauser. a Ph_D_ in psychology who studies readability and offers 

readabi1Ity consulting snvices, conducted a revealirig anaJysis of thirty-four privacy 

notices. Mark Hochhauser, Lost in the fin,e Print 11' Readability of Fina.qci~l Privacy 

Notices, Privacy Rights Clearinghouse, May 200 I, ru http"//privacyrights org/ar/GLB

Reading htm (July 9, 2001). Hochhauser found that, on average, the notices are written at 

a third- or fourth-year college reading level rather than the junior-high level that literacy 

experts recommend for the general public Id. Some arc wrillen at the Jcvel ofa flrM-year 

graduate school student~ others are so highly complex that experts cannot even reliably 



measure their reading level. Id. Although specialists recommend that ::.entences contain a 

maximum of fifteen to twenty words, U;!., key phases of the privacy notices are often as 

long as forty-five \Vords and contain double, triple, quadruplt, and even quimuple 

negatives To explain the opr-out dghl, Chevron's no1ice states, in forty words, 

If yoi. pre I er Iha! we not cl1sch:is"' riooptJblllC per$Ortal 1r,lor:"ll<ltio~ about you t:l r,o,iarfilia!o'd third parties. 
~ou m~i Qpt 0\/1 of !hose disd(Jsures. that is yD1.1 may d11ecl us nol lo make IJ1Me dI$r;;l1;151,.ires (other Uian 
dIselosure-s permitted by law) 

Wells Fargo's explanation 1s even more misleading. Rather than merely leaving consumers 

confused, Wells Fargo managed to craft a sti"ltcment that may give consumers an 

impression of the law, !heir right!., and the institution's pra:ctices that is completely 

contrary to reality: 

w,.. d□ Mt Sh<'lre c;u~1omer lnformstiori with o~l1;1Qe C[)(llp,ilr1ies for th~ purPQ~ of rna1fc:{,1Ing lhe produc:~ 
or s~Ni<::es or ttiose campan:es, uril~~ yO\I h~~l' bet"n 9i·1~n the OflP(lnunity m ai:Na'1ce to cl!'t'.:l1ne ttm, 
apt1C>n 

After reading this sentence, many c0nsumers ,vi]] think they need not take any actiun 

because they will reasonahly bt>lieve the mstittttlon will give them an opportunity to opt 

into any specific 'Information sharing 5cheme Through a combiTJation of small font 5izes, 

"sans seriP' fonts/ small margins, demanding grammatical structure, obtuse word choice, 

and misleading statements, the notices deprive consumers of their right to prevent financiil.l 

institutions from shanng private information, 4 

The status quo notices and opt-out mechanisms have yielded stanling results. As 

of June 21, 2001, accord.ing to the American Bankers Associa1ion, only 0.5% of 

consumers had exercised their opt-out right ;\-1oreover, the s.arn(: ADA poll found that 

22% of banking customers sa:id they received a privacy notice but did not read it, and 41 %, 

-----------·· --
·' Sam serif fonts such as this one fack picks at the edges l.Jf i.:.ich diameter and arc tlierefore somewhat 
harder to rcod lhan senf foms 
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co11/d not evn1 recall receiving u nohce. John Martin, Opting Out-:-- _Qr NOl, 

ABCNews com, June 21, 200 I, at http.//abcncw5 go.com/~ections.1\vnt/DaiiyNcw5/ 

privacy_notice5_0l0621 html (July 9, 2001) Since so few consumer5 ha\-e exercised the 

opt-out right, and so ma11y do not even recall receiving privacy not:!ces, th!:'! notices cannot 

have been "dear a11d conspkuous,"' and the means to opt out cannot have been 

"reasonable.,. 

3. Recent priYacy notkes lack adequator- definitions of important terms and 

phrases. 

The rno~t crucial tools financial in!.titutions employ in obfuscating information arc 

poorly defined words and concepts. For example, the notices almost invariably employ 

the term ''family" to refer to affiliates Words arc often defined many pages before or after 

their most slgnificant use in the notice:-;, ~o that comumers wil1 not yet know or will have 

forgotten the mearnng:, of key phrase:; when they read the:cn_ To dlu:,trate these probkms, 

attempt to make sense of the follo-..,wing paragraph quickly: 

Sharing Wilt, CihyniUp Affilialn -,[Bo~21 

The- faw allrn ..... ,., 10 sh"e wilh our mffih11.CS .any inCom,Jlil)tl ~~""1 uur tran..&:tions ~, £~rie:n~t~ wltJi )'OO. 
l'nlc» oi.h.:rwiK p.:rmltied by l•w, \\',: .,iJJ mil sh11r~ will'l ow affiba!~~ ,;Uiu infonnni,c,n that yoo j'lrn-...-j&., to l,s m 
t},ac w~ ob1~iu from 1Jli1d r,a:ar1i•~ (for t=p~. ~r.:<!it irum,us) ir)'ml cli ... l 801 2 on th~ Privaq COOi.:e~ form. 

(:lti Financial' .After reading the above paragrnph, some may wonder what the effect of 

stating a preference wouJd be--or if there would be any effect at all_ In fact, such 

skepticism is warranted because checking "Box 2'' on Citigroup's ''Privacy Choices Form" 

\vm actually do nothing. When examined closely, the paragraph states that consumers can 

4 
No OOubt, tl\e Agenc,e-s WOIJk:I not apprec◄ ~le r~ceivil}QI thi~ petition riot to allow the aloremention~ M!ICl'<ll 10 Cll/1ttfM.I~ f.'llling 

1-o jnfDrm conwmer.; ol lheir !%}his to pt1vacy prot,;-<;11i;,n \00,ugh opt-outs in an B•yJ1n! sans serif ront and it) i,enteri¢es other 
ttuin lhos.e I hat are rlClt loo lor.g or redul'ldanl o1nd 1.1\e •deal g,a.mmallc.al ~lrIJciure and swtence IO?ngt11, 

s We must adntit some uncenainty in ime1pretmg this par.1graph. Tlle analys.is thtH follows 1s mu best 



only tell Citigroup not to share with its affiliate') information that the law already prohibits 

it from sharing That is an utterly vacuous optlon 

Citigroup was able to craft such a bizarre and misleading pa:;sag,e only because the 

Agencies have failed IO give stdlklent direction for defining and utilizing key terms and 

phrases. The paragraph employs ambiguou~ phrases such as Hothcr information'' (what 

other information?). "unless otherwise permitted by law" (in ac1uality, the law almost 

always permits disdm.ure), and "information about our transactions or experiences with 

you" (read. 1'your nonpublic personal infurm.'11ion" or, simply, "your private information1
') 

to mislead consumer~ with an imperietrablt! exµJanation Qf a nonexistent rJght Fimrnciul 

institutions would be far le.~s capable of r:onstructing such passages if the Agencies would 

provide mort! guidance regarding the definition and use of jmportant words and phrases<· 

AC'llOS REQUESTED 

We. ask the Agencies to initiate a rult!making as soon as possible to amend existing 

regulations implementing the GLBA to ensure that consumers have meaningfiii 

opportunities to exercise their rights_ rhe regulations should require that financial 

institutions provide notice that consumers can understand and opt~out mechanisms that 

consumers can use conveniently. To that end, each norice should be truly ''dear and 

conspicuous," following a standardized or tightly modeled fonna( with the most import am 

components--those explaining the law arid consumer rights----com.ing at the beginning of 

attempt to decipher it 
~ PelilimieTS urnJersland tlt:it some of1he confusing language in the above paragraph derrves frolil 
Citigroup's simultaneous compliance with disclosure provisions in bolh the Fair Credit Rep,c.H1lng Acl and 
Hie GLBA Bui the ,m.:re fact of s1mu]laneous c{lmpliancc •rnh two s1atules does not c,cusi: thi: comp:1ny's 
effort lo mislc;ld conswucrs Jndeed, t'!Je pmenlial for s.ich confusion only bolslers the argument for better 
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the notice. Finally, consumers :,hould be provided mtiltiple convenient means of opting 

out 

\\'e rccogni.l.e that the Agencies have deodecl to grant each fi11ancial mstltution the 

flexibrlity to describe its own information sharirig practices. But there i-'l mJ reason to 

allow each institution to c:raft its own explanation of the rcleva11t law and consumer rights 

That information is standard across the board. Since the same law applies to all fi.n.ancial 

institutiom, no institution need& flexibdJty to tailor lega1 explanations to its pan:icuJar 

practices.' Handing financial institutions virluci.lly unfottered discretion to determine how 

to inform consumers ofthe:!r rights only gives them ttn opportunity to try to subvert or 

obscure those rights. furthermore, lhe ,eceipt of numerous. notices, each with a different 

explanation of consumer rights and a different opt Lout rnech;rnis:m, only 1idds. to cons.umcr 

confusion. Both the regulated industries and the Agencies lauded slandardization in 

agreeing that the Agencies should Jssue identic.ai regul;i.tions so that financial institutions 

would not have to navigate a patchwork of rules, See e &, 65 Fed. Reg. 33,646 (May 24, 

2000); Comments of the Securities Jridu.t;try Association, 2 (March 31, 2000) ("Differing 

approaches and reguJations by the various agenc-i.es will be burdensome and c:ostly for the 

industry [and] confusing for consumers.").~ Under a provisio11 for consumer privacy 

protection, cor1;,urners deserve rhe beriefits of standardization at least as much as financial 

agency prcscriplio11s regarding !he defim1io.i .ind use ofkcy phrases. 
' Unless, of course, ::i p.,.nicular institution engages In none of1he rclevanl infonnat1on sh::iring In chose 
limited cases, it is pcrfcclly reaoonable lhat Lhc institutions 1101 be required 10 explain !he Ia~t al alJ 
' See also Comments of Ch,1.se Manh.3.Han Bank, 2-3 (March 30, 2000) Chase, making comment!) typical 
of m,1r1y indusl1)" commenlers, argued that cons1sten1 regulations \\-ere ""critical~ lo both industry and 
consumers and that ~ll]he privacy rights of C(lnsumers and privacy obhg~lion.s of financ:ial in51...itutions 
should not depend upon which prim.iry regulator happens to regulate 1he p.irticu!Jr financial institution." 
L1ke\\i.s.e, pehtmners belit--ve 1h::it lhe nghls of conS11niers should rmt depend upon which financial 
inslilut1on a r,trticular cor1.~nmer happtns to engage for sen·ices. 
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institutions do.~ Likewise, con~umers deserve lhe same benefits from flexibtfoy rhat the 

Agencies apprcdated in grnnting financial Institutions freedom to exp]ajn their own 

privacy practices and craft 1heir own opt-out mechanisms. The Agencies should give 

consumers more options for a~!:ier1ing their opl-out nghts so that they may do so in the 

manner most practicable for them 

To implement the above polic.:1es, we make tl-ie foHowing specific recommendations 

regarding notices. and Opt-out mechanisms· 

] Each notice should state prornrnem!y at the top oflts first page, in a large, bold

faced font--, -a11d in a slmple, eas.ily comprchens~ble phrase-----that consumer information 

may be shared and that consumers have a "frght" to opt out of cer1ain informatioo :i.harlng. 

We suggest using a statement and format such as. the following: 

WE A RE ALLOWED TO DISCLOSE YOUR PR.JV ATE 
INFORMATION TO OTHER COMPAND:S UNLESS YOU TELL 

USl'iOTTO. 

YOU HA VE A RJGHT TO PREVENT US FROM DISCLOSING 
YOUR PRIVATE INFORMATION TO OTIIER COMPANIES. 

BUT IF YOU DO NOT RESPOND WITHIN 30 DAYS, WE MAY 
BEGIN SHARING YOUR INFORMATION. YOU WILL STILL 

HA VE THE RIGHT TO TELL US TO STOP AT ANY TIME. BUT 
ONCE WE HAVE SHARED INFORMATION WITH OTHER 

COMPANIES, WE CANNOT GET IT BACK FRO.'11 THEM OR 
STOP THEM FROM USING IT. 

~ Petitioners do not wjsh to suggest 1hal only consumers "'·ould benefit from standardization. Whih: 
s1andard1zed notices ..,.ouJd better enr1ble consumers to understand and compare policies and to exercise 
thei.r right$, 1hey \Vould iillSO benefit finandal rnslihlllons. fotcmosl, st.andardizatkm v.ould make it eas.ier 
and less C-OsUy for 1he institutions to comply with regulations by sparing them m11ch of the burden cm.fling 
no1lces Ma11y institu1ion5, expressed ronccm over complying \\'1th ambiguous requm:ments such as 
"ample line spilcing~ and "wide m;ugins~ and the Jiru.:tive 10 avoid ~e,cplanalions subjccl to different 
i.nterprclahons. ~ Sec, e.g., Chase ManhaH:Ln. 7-8. Comm"11ls of USAGroup, 4 (March 30. 2000). 
Standanfo·~1tion would help .illay 01her induslry wncems as well by prevenling li11g,1tion over whether a 
particular nolice qualifies, sec:~, Commei11s of MasterCard Jnltn"IEltmnal. 9 {March Jl, 2000), and 
forestalling lh.c possibility lhat financio1l institutions will inlerpret the rcgvlalions as requiring longer, 
more confusing, or rnorc tedmical no1ices than necessuy S1..-e ~. USA Group. J-5 

II 



'fhi.s notice includes a detachable postcard, an email addrfSs, and a 
toll-free tctephonC" number that you may use 10 tell not to ~hare your 
private information with other companie.s, You ,nay use .any of those 
methods-the postcard, an email, or the tdcphone-to notify us of 
your preference. Please read the rest of this notice 10 learn more 
about our policies, the law, and your rights. 

2 With respect to Opt-out mechanisms, the Agencies shou!d requ~re .'lll financial 

institutions to provide a toll-free telephone number available twenty-four hours a day, an 

option to send an e-mail or use a web page, and a detachable, pre-addressed postcard with 

boxes m which to check off preferences. Providing these opportunities at a mjnimun1 will 

g_jve consumers more r€alis1ic opt~out rights by allowing each consumer to exercise her 

rights in the manner most practicable for her 

3 The Agendes should prcsc:nb~ definitions for key words such a.s ''affiliate, 11 

·•nonaffiliated third party, 11 and "11onpublJC per!ional infon:nation'' (or ~imply ''private 

information"). Definitjons s.t1ouJd use bullet points with clear, shon :'i:entenccs and, where 

reievam, they should include not Just examples, but the number of institutions that they 

embrace_ Furthermore, financial imtitutiom should be required to use the defined terms. 

We sugge!it the following examples: 

AFHLIATE: 

• "Affiliate" means any compariy that Sffiank owns or that owns SJ.Bank_ 
• Our affrhates include banks, credit card companies, and life insurance 

.:ornpa:nies such as SJ Onlir1e, SJC-ard and SJ Mutual Life. 
• We have 5 affiliates_ 

NON-AFFILIATE: 
• ~Non~affiliate'' means any other company 
• We currently share consumer information with 12 non-affiliates. 

PRIVATE INFORMATION: 
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• ''Private information'' means personal information about you that is not 
available to the public 

• Examples of private information are: your soc[c1I 5ecurity riumbrr, your credit 
limit. your account b~lance, and, if1hey arc not lister.J m public directories, your 
address and phone number 

cor,;c1,i;s10N 

Because the GLUA is ineffective when consumers cannot exercise their rights, we 

ask the Agencies to promulgate new regulations requfrrng fim.ncial iristllutions to provide 

notices that consumers can undersumd and opl-out rnechar,isms they can use. 

Respectfo!ly submitted, 

. , \ ]\ I 
,_ J, .- ....... __ .. j . l~---------.....__. 
·--

David J\rku::.b' 
David C. Vladeck 
Public Citizen Litigation Group 
1600 20th Street, N W 
Washington, DC 20009 
(202) 588, IOOO 

• David Arkush is currcmly a third-)·e:ir student at H:irv.ird Law School, 
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FIA.org 

By Electronic Mail 

January 22. 2020 

Mr. Christopher J. Kirkpatrick 
Secretary of the Commission 
Commodity Futures Trading Commission 
t 155 21'1 Street NW 
Washington. DC 20581 

Re: Petition for Rulemaking under Commodity Futures Trading Commission 
Rule 13.1 - Codification of No-Action Position under CFTC Letter No. 19-17 

Dear Mr. Kirkpatrick: 

The Futures Industry Association ("FIA"), 1 on behalf of its member firms that are registered with 
the Commodity Futures Trading Commission ('"Commission" or '·CFTC") as futures commission 
merchants ("FCMs"), and ICE Clear U.S. 2 ("ICUS" and together \Vith FIA, the "Petitioners"), 
respectfully submit this petition for rulemaking ("Petition") under Commission Rule 13.1.-1 As 

FIA is th.: km.ling global trmk organiLation fur the futures. optiom, and c.::ntrally ck:arcd derivatives markcls, 
with offices in London, I3ru~~cb, Singapore and Washington DC. Fl/\.'s rniss10n is to support open, transparent and 
competitive market~; protect and enhance the integrity of th.: financial system; and promote high standard~ of 
professional conduct. FIA 's mcmbcrsh1p include~ clearing fim1s, exchanges, clcannghou~cs, trading Jinns and 
commodities specialists from more than 48 countries, as well as technology vendors. lawyers and other professionals 
serving the industry. FIA 's core constituency consists of finns that operate as clearing members in global derivatives 
markets, including firms registered with the Commodity Futures Trading Commission as futures commission 
merchants. 

ICLS is regi~tered with the Commission as a derivatives clearing organin1tion ('"DCO"). A~ such, it i~ 
required to comply with the provisions of Part 39 of the Commi~~ion's rules, including Ruic 39.13(g)(8), discussed 
below, in conn.::ction with ck:aring futur.::s. optiom on futures and cleared swaps on behalf of cu~tomcrs of its FCM 
ckaring members. 

Commi~~ion Rule 13.1 authorizes any person to "file a petition \Vith the Secretariat of the Commission for 
the i~~uance, amendment or repeal of a rule of general application.'' The petition must "set forth the text of any 
proposed rule or amendment" and "further state the nature of the petitioner's interest and may state arguments in 
~upport of the issuance. amendment or repeal of the rule.,. 



Mr. Christopher J. Kirkpatrick 
January 22, 2020 
Page 2 

explained in detail below, the Petition seeks to amend Commission Rule 1.564 and Rule I.It-' to 
codify, with certain exceptions, the terms and conditions of the no-action position adopted by the 
Division of Clearing and Risk ('"DCR") and the Division of Swap Dealer and Intermediaiy 
Oversight ("DSIO" and, together \Vith OCR, the "Divisions") in CFTC Letter No. t 9-17 (the 
"Proposed Amendment").~ Adoption of the Proposed Amendment would authorize FCMs and 
DCOs to continue to treat separate accounts of a customer as accounts of separate entities for 
purposes of Rule 39.13(g)(8)(iii) following expiration of the time-limited relief set out in CFTC 
Letter No. 19-17, i.e., June 30, 2021.7 

Background 

From time-to-time. an FCM may enter into a customer agreement with certain beneficial owners, 
pursuant to which the FCM agrees to treat separate accounts established by or on behalf of the 
same beneficial owner as if they were separate legal entities. The reasons why a beneficial owner 
may request separate treatment for its accounts vary but may include, for example: 

• A commercial enterprise, such as an agricultural producer or a petroleum refiner. may 
obtain financing from a lender that may, in connection with such financing, require the 
commercial enterprise to hedge the transaction. The lender will be given a subordinated 
security interest in the hedge account and the right to assert control over the positions and 
collateral in the account in the event that the commercial breaches its obligations to the 
lender. However, the lender neither wants nor has a legal right to any assets held in other 
accounts that the commercial enterprise may establish with the FCM. 

Ruk 1.56(6) prohibits an FCM from r.::prc~cnting in any way that it will: (i) guarantee a customer or 
noncustomer against loss; (ii) limit the loss of such customer or noncustomer: or (iii) not call for or attempt to collect 
margin. 17 CFR § 1.56(6) (2019). 

Ruic 1.11 sets forth the Commi~~ion's risk management program for 1-<CM~ in substantial detail for the 
purpose of assuring that each FCM ha~ in place appropriate policies and procedure~ to monitor and manage the risb 
associated with the activities of the FCM in it~ capacity as ~uch. 17 CFR § 1.1 I (2019). 

The text of the Proposed Amendment is set out in Appendix A to this Petition and a comparison of the 
proposed rule~ again~! the current rule~ appears as Appendix B. As noted, the purpo~e of the Propo~ed Amendment 
reque~ted by this Petition is to codify. with certain exception~, the term~ and conditions set out in Letter :-.Jo. 19- 17. 
Concurrently with the filing of this Petition. the Petitioner~ have filed for the Commission's consideration a separate 
petition for rulemaking proposing further amendments to Commission Rules 1.56 and 1.11. which would modify the 
~trict prohibition~ in Rule 1.56(6), subject to enhanced risk management requirements set out in Rule 1.11. as propo~ed 
to be amended. We have ~eparated the proposals to assure the Commi~sion flexibility in it~ consideration of each. 

Commission Rule 39.13(g)(8)(iii) provides that each DCO must "require its clearing members to ensure that 
their customers do not withdraw funds from their accounts with such clearing members unless the net liquidating value 
plus the margin deposits remaining in a customer's account after such withdrawal are sufficient to meet the customer 
initial margin requirements with respect to all products and swap portfolios held in such customer's account which are 
cleared by the derivatives clearing organization." 
17 CFR § 39.13(gJ(8)(iii) (2019). 
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• An institutional customer, such as a pension fund or mutual fund, may allocate assets to 
investment managers pursuant to investment management agreements ("IMAs") that 
contractually obligate each investment manager to invest the customer's assets under 
management in accordance with an agreed trading strategy, independent of the trading that 
may be undertaken for the customer by the same or other investment managers acting on 
behalf of other accounts of such customer. 8 

As the Commission is mvare, in May 2019, the Joint Audit Committee ("JAC") issued t\vo 
Regulatory Alerts: (i) Regulatory Alert 19-02, Combining Accounts for Margin Purposes; and (ii) 
Regulatory Ale11 19-03, CFTC Regulation l.56(b) Prohibition of Guarantee against Loss. 

In Regulatory Alert 19-02, the JAC reminded FCMs that, when detennining an account's margin 
funds available for disbursement, all accounts of the same beneficial owner within the same 
regulatory account classification must be combined, even if under different control. 9 Although not 
specifically referenced in Regulatory Alert 19-02, the Chicago Mercantile Exchange ("CME") 
elsewhere made dear its view that the regulatory ale11 is consistent with the provisions of 
Commission Rule 39.13(g)(8)(iii). w 

In Regulatory Alert 19-03, the JAC expressed the view that so-called limited recourse and 
nonrecourse clauses '·are not in compliance with industry regulations and are not permitted in any 
agreement between an FCM and its customers and noncustomers." The JAC added: '·For clarity, 
in the case of a separate account of a beneficial owner managed by an asset manager, the FCM 
must have at all times the absolute right to look to funds in all accounts of the beneficial owner 
even accounts that are under different control, as well as the right to call the underlying beneficial 
owner for funds even if beyond the amount the beneficial owner has allocated to the asset 
manager( s ). " 

By letter to the Divisions dated June 26, 2019, FIA requested relief from aspects of Regulatory 
Alert 19-02 and Regulatory Alert 19-03, explaining that the policies set out in these regulatory 
alerts had a direct and adverse effect the ability of FCMs to maintain separate accounts for the 

Commission ruk:~ rdkct thi~ um.krstam.ling. For exampk, Rule 1.33(d) r.::guires an FCM to furnish to an 
account controller a copy of each monthly stat.::ment and confirmation provid.::d to the di.::nt !"or that account; Part 150 
provides an .::xemption from aggregating positions for im.lcpendcnlly controlled accounb of digibk entiti.::s. 

4 For purpo~e~ of Regulatory Alert 19-02 and 19-03 and this Petition, we undcr~tand that the term "beneficial 
owner" means the individual or legal entity identified on the hooks and records of the FCM carrying the account a~ 
the account's direct owner. i.e .. the 1-<CM '~ cu~tomer. ·1·he term is not intended to mean the individuals or other legal 
entities that directly or indirectly own the legal entity that is the FC\tl's customer. 

111 See Letter from Sunil Cutinho. President. C\1E Clearing. to Brian A. Bussey Director, DCR, and Matthew 
B. Kulkin. Director, DSIO, dnted June 14, 2019. 
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benefit of their customers. 11 On July 10, 2019. in response in part to FIA's letter. the Divisions 
issuedCFTCLetterNo.19-17. 

With respect to Regulatory Alert 19-03, the Divisions effectively confinned the JAC's 
interpretation that limited recourse or non-recourse clauses would violate Commission Rule 1.56. 
The Divisions also noted that, in the event of a shortfall in any customer account, "the FCM must 
retain the ability to ultimately look to funds in other accounts of the beneficial owner, including 
accounts that may be under different control, as well as the right to call the beneficial owner for 
additional funds." 

With respect to Regulatory Alert 19-02, the Divisions adopted a no-action position authorizing a 
DCO to allow an FCM to treat the separate accounts of a customer as accounts of separate entities 
for purposes of Rule 39.13(g)(8)(iii) '·where the FCM clearing member's written internal controls 
and procedures require it to, and it in fact does. comply with the terms and conditions" set out in 
the letter. Significantly, as noted above, the no-action relief is time limited and extends only until 
June 30, 2021. 

Basis for Petition 

In adopting the no-action position with regard to Commission Rule 39.13(g)(8)(iii). the Divisions 
set a two-year limit "in order to provide Staff with time to recommend, and the Commission \Vith 
time to determine whether to conduct, and if so, to in fact conduct, a rulemaking to implement 
appropriate relief on a pennanent basis." We respectfully submit that such rulemaking is not only 
appropriate but essential to provide both FCMs and their customers with the legal certainty to 
which they are entitled. 

Absent Commission action, the no-action relief with regard to the treatment of separate accounts 
under Commission Rule 39.13(g)(8)(iii) will expire and FCM clearing members will no longer be 
able to treat the separate accounts of a customer as accounts of separate entities. For many FCMs 
and their customers, the terms and conditions of the no-action position in CFfC Letter No. 19-17 
present significant operational and systems challenges. 12 While these challenges may vary across 
FCMs, the conditions contemplate that FCMs adopt new practices for stress testing accounts, 

11 See, e.g .. Letter from Walt L. Lukken, Pre~ident and Chief Executive Officer. FIA, to Brian A. Bu~sey 
Director. DCR. and :V1atthew B. Kulkin, Director. DSIO. dated June 26. 2019 

1" In this regard, we note that FIA earlier submitted n letter requesting ndditionnl time in which to comply with 
the terms and conditions of CFTC Letter No. 19-17. See Letter from Wnlt L. Lukken, President .ind Chief Executive 
Officer. FIA. to Brian A. Bussey Director. DCR, .ind :\fatthew B. Kulkin. Director. DSIO. dnted July 24. 2019. It is 
unclear whether the Shl!emenl by the Direclors of'!he Dirision of'Clearinl:j and Risk uncl !he DiFision of'Sirnp Drnler 
and ln!ermecliury Over.1·i1:jhl Cm1ceminl:j rhe Treu/menl of Sepamle Accounls of' !he Same Bemjiciul Oirner. dated 
September 13, 2019, was intended to be the Divisions' response to FIA's letter. 
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review and possibly change margin timing expectations for non-US accounts,1.1 undertake legal 
analysis to clarify interpretive questions, and revise their segregation calculation and 
recordkeeping practices. The conditions may also present time-consuming documentation 
changes and customer outreach. i-1 

The burdens placed on such FCMs and their customers would be multiplied if the Commission 
were to decide not to act and not make pennanent the no-action provisions of Letter No. 19-17, as 
proposed to be modified herein. A delay in adopting a rule may lead to the same result if, after 
notice and an opportunity for comment and a weighing of the costs and benefits, the Commission 
determines that another approach is, in fact, preferred. In either situation, FCMs and their 
customers would be forced to undo those changes and implement new ones in less than two years' 
time, which may also increase confusion for beneficial owners themselves. 

Failure to adopt a rule may also affect a customer's relationships with third parties. For example, 
an asset manager may be less likely to use exchange-traded derivatives to hedge its customers' 
cash market positions if the asset manager could not have confidence that it would be able to 
withdraw its customers' excess margin as necessary to meet its obligations in other markets. 
Similarly, a bank may be less likely to provide a commercial participant with margin financing if 
the proceeds of its loans could be applied to meet other obligations of the participant. Institutional 
customers that rely on asset managers may seek to impose restrictions on such managers that would 
interfere with such managers' trading strategies. 

FIA member firms that are FCMs (and their customers), therefore, have a direct interest in assuring 
that they are able to take advantage of the no-action relief beyond June 30, 2021 and are pleased 
to submit this Petition to facilitate the Commission's consideration of a proposed rulemakingY 
As described below, FCMs are willing to implement many of the requirements of CFTC Letter 
No. 19-17 in order to extend their ability to offer separate margining to customers beyond June 30, 
2021. However, having legal certainty as to the basis for doing so would help eliminate 
unnecessary expenditure and uncertainty in the market. Furthermore, a rulemaking would allow 
for an appropriate consideration of the costs and benefits of any final approach and would reduce 
interpretive questions. 

The Proposed Amendment 

As noted earlier, the Proposed Amendment would authorize FCMs to treat the separate accounts 
of a customer as accounts of separate entities for purposes of Rule 39.13(g)(8)(iii) by codifying, 

1
' Condition 5 requires each ~cparalc account lob.:: on a 011.::-<lay margin call. Cuslom.::rs localed outside of lhc 

US may have negotiated longer timing to take into account time zone differences and settlement practices for non-US 
cmTencies. 

14 See Letter from Walt L. Luk ken, President and Chief Executive Office, FIA, to Joshua B. Sterling, Director, 
DSIO, and Sarah I.::. Jo~ephson, Acting Director, DCR. dated July 24, 2019. 

11 For the avoidance of doubt, this Petition addresses only the no-action position with respect to Commission 
Rule 39.13(g)(8)(iii). 
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with certain exceptions, the terms and conditions of CFTC Letter No. 19- l 7. Rather than amend 
Rule 39.13, however, we propose amending Rule 1.56 to add a new paragraph (f), supplemented 
with enhanced risk management requirements at Rule 1.11 (e) where Rule l.56(f) applies. 16 

New Rule l .56(t) would recognize the right of an FCM. subject to the conditions of Rule l .56(t). 
to enter into an agreement with its customer pursuant to which: (i) notwithstanding Rule 
39.13(g)(8)(iii), the FCM may allow a customer to withdraw excess funds from a separate account 
while there is an outstanding margin call in another separate account: and (ii) the FCM agrees that 
it will not (in the absence of certain specified conditions that terminate the privileges described in 
the Proposed Amendment) use excess funds from one account to meet an obligation in another 
account without the consent of the customer, provided the FCM has in place the enhanced risk 
management requirements set out in the Proposed Amendment. 

The Proposed Amendment would further provide that the authority of the FCM to exercise the 
privileges described in the Proposed Amendment will terminate in the event that, with respect to 
the customer: 

• The customer has either instituted or has instituted against it a bankruptcy proceeding; or 

• The FCM is not otherwise in compliance with Rule l.56(b). 

Notably, the Proposed Amendment would also require the FCM to notify its designated self
regulatory organization ("DSRO") that it is entering into such agreements and would recognize 
that the Commission or a self-regulatory organization ("SRO") may, for cause and in accordance 
with the rules of the Commission or such SRO, as applicable, direct the FCM to cease exercising 
the privileges described in the amendment. 17 

The Proposed Amendment would further codify the bulk of the terms and conditions in CFfC 
Letter No. 19- l 7 in a revised Rule l. l 1 by redesignating subparagraph (e)(4) as subparagraph 
(e)(5) and adding a new paragraph (e)(4), Enhanced Risk Management.fhr Separate Accounts. 
New subparagraph (e)(4) reorganizes and incorporates most, but not all, of the terms and 
conditions in CFfC Letter No. 19-17. After analyzing all of the conditions, we suggest including 
in the codified version only those terms that provide actual benefit or enhancement relevant to any 
possible risk of separate account treatment, taking into account the burden each tenn imposes. 

lb Because Part 39 of the Commission's rules relate to core principles for DCOs and the relief requested here 
affect the obligations of FCM~. we believe it i~ more appropriate to place the Proposed Amendment in Rule 1.56 and 
Rule 1.11 rather than Part 39. 

17 The Proposed Amendment does not incorporate the definition of ''ordinary course of business" set out in 
CFTC Letter ::-,./o. 19-17. We submit that, subject to an FCM's own risk management requirements, as long as the 
customer timely meets its margin requirements and is not subject to a bankruptcy proceeding, an FCM should be 
permitted to treat the separate accounts of a customer as accounts of separate entities for purposes of Rule 
39. l 3(gJ(8 )(iii). 
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For example, \Ve did not include the requirement that an FCM's risk management program include 
stress testing and credit limits on a combined account basis as well as an individual account basis. 
This requirement imposes a significant systems modification burden on FCMs with limited risk 
management benefit. We also did not include the requirements that FCMs (i) maintain specific 
lists and contact information of beneficial owners of the accounts, and (ii) provide disclosure with 
respect to the application of the Part 190 of the Commission's rules. We believe both requirements 
are unnecessary. 

Codification of the no-action position in CFfC Letter No. 19-17 with respect to separate accounts 
should not expose FCMs carrying such accounts to any additional risk. As the Divisions noted in 
CFTC Letter No. 19-17, the Commission's rules concerning the protection of customer funds have 
greatly expanded since Commission Rule l .56(b) was promulgated. For example: 

• Part 190 of the Commission's rules prescribe, among other things, the method by which 
the business of a commodity finn is to be conducted or liquidated following the filing of a 
bankruptcy petition and how customer claims are to be calculated. 

• Rule 1.11 requires each FCM to develop and maintain specific risk management policies 
and procedures involving, among other things, the segregation and handling of customer 
funds. Among other requirements, each FCM must develop a process for establishing a 
targeted amount of residual interest that will reasonably ensure that the FCM remains in 
compliance with the segregated funds requirements at all times. rn 

• Rules 1.22, 22.2, and 30.7 require specific calculations regarding the requirement of 
residual interest in segregated, cleared swap and secured customer fund accounts to ensure 
that no FCM uses or permits the use of the customer funds of one customer to purchase, 
margin, or settle the trades, contracts, or options of another customer. 19 These rules require 
an FCM to compute its segregated funds balances daily and to use its own funds, i.e., its 
residual interest, to make up any shortfalls in each customer account class. 

• Part 39 of the Commission's rules establish risk management requirements for DCOs, 
which, in turn, require that their clearing members take certain steps to support their own 
risk management, thereby mitigating the risk that such members pose to the DCO and 
providing an extra layer of oversight. 

1~ In e~tabli~hing the total amount of the targeted re~idual interest in the ~egregated funds account~, ~enior 
management must consider various factors. as applicable. relating to the nature of the FCM's business including, but 
not limited to, the compo~ition of the FCM's cu~tomcr base, the general crcditworthinc~~ of the cu~tomer base, the 
general trading activity of the customers. the type~ of market~ and producb traded hy the customers. the proprietary 
trading of the FC:vl, the general volatility and liquidity of the markets and products traded hy customers, the FC:vl"s 
own liquidity and capital need~, and the hi~torical trends in cu~tomer ~egregated fund balance~, including 
undermargined amounts and net deficit balances in customers' account~. 

17 CFR §~ 1.22, 22.2 and 30.7. 
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Conclusion 

For all of the above reasons, the Petitioners respectfully submit this Petition for the Commission's 
consideration and urge the Commission to act promptly to initiate the required procedures to 
promulgate the Proposed Amendment. We stand ready to assist the Commission and its staff in 
this effort. If the Commission has any questions or needs any additional information, please 
contact Allison Lurton, FIA's General Counsel and Chief Legal Officer at 202.466.5460 or 
alurton@fia.or~. 

Sincerely. 

Walt L. Lukken 
President and Chief Executive Officer of FIA 

cc: Honorable Heath P. Tarbert. Chairman 
Honorable Brian Quintenz, Commissioner 
Honorable Rostin Benham, Commissioner 
Honorable Dan Berkovitz, Commissioner 

Eamonn Hahessy 
General Counsel and CCO of ICE Clear U.S. 



APPENDIX A 

§1.11 Risk Management Program for futures commission merchants. 

a. Redesignate paragraph (e)(4) as paragraph (e)(5). 

b. Add a new paragraph (e)(4) to read as follows: 

(4) Enhanced Risk Management for Separate Accounts. A futures commission merchant that 
maintains separate accounts as described in § l .56(f) for one or more customers must enhance its 
Risk Management Program to assure that each separate account is deemed a separate customer for 
purposes of developing and implementing its Risk Management Program to account for the 
additional risks of maintaining such separate accounts. Specifically, the futures commission 
merchant's written policies and procedures must be supplemented to: 

(i) Evaluate information provided by a customer, or. as applicable. the manager of a separate 
account, sufficient to permit the futures commission merchant to assess the value of the assets 
allocated to such separate account; and 

(ii) Perform stress testing and establish credit limits based on assets dedicated to such separate 
account. as the levels of such assets may be updated from time to time by a customer or a manager 
of a separate account; 

(iii) Calculate the margin requirement for each separate account independently from all other 
separate accounts of the same customer with no offsets or spreads recognized across the separate 
accounts: 

(iv) Assure that all calls for margin or other required deposits for any separate account of the same 
customer are outstanding no more than one business day, except as may result from administrative 
error or operational constraints; 

(v) Consider a receivable from a separate account secured (a current asset) based only on the assets 
of that separate account: 

(vi)(A) Include the margin deficiency of each separate account for purposes of its residual interest 
compliance calculations; and (B) cover any such margin deficiency with its own funds as 
applicable: 

(vii)(A) Maintain a list of all separate accounts receiving such treatment indicating the customer 
and account numbers; and (B) record each separate account independently in the futures 
commission merchant's books and records; and 

(ix) Provide disclosure on its website or within its disclosure document required by Regulation 
l .55(i) that under Part 190 of this Chapter all separate accounts of the customer will be combined 
in the event of the futures commission merchant's bankruptcy. 

(5) Supen,ision of the Risk Management Program. The Risk Management Program shall include 
a supervisory system that is reasonably designed to ensure that the policies and procedures required 
by this section are diligently followed. 



§ 1.56 Prohibition of guarantees against loss. 

a. Add a new paragraph (f) to read as follows: 

(t)(l) Nothing in this section shall prevent a futures commission merchant that maintains two or 
more accounts within the same regulatory account classification (customer segregated, customer 
secured, cleared swaps customer, or noncustomer) for the same customer (each account hereinafter 
a separate account) from entering into a written agreement with the customer, pursuant to which 
the futures commission merchant agrees that, except as provided in paragraph (t)(2) of this section: 

(i) The provisions of§ 39. l 3(g)(8)(iii) of this Chapter to the contrary notwithstanding. the futures 
commission merchant may permit the customer to withdraw funds from a separate account even 
if the net liquidating value plus the margin deposits remaining in a customer's other accounts after 
such withdrawal are not sufficient to meet the customer's initial margin requirements with respect 
to all products and s\vap portfolios held in such customer's accounts that are cleared by the 
derivatives clearing organization: and 

(ii) The futures commission merchant will not, without the prior consent of the customer, use 
excess customer funds from one separate account to meet any obligations in another separate 
account. 

(2) The authority of a futures commission merchant to exercise the privileges described in 
paragraph (t)(l) of this section with respect to any customer will be deemed to terminate 
immediately in the event that: 

(i) The customer has instituted, or has had instituted against it, a proceeding seeking a judgment 
of insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other 
similar law affecting creditors' rights; or 

(ii) The futures commission merchant is not otherwise in compliance with paragraph (b) of this 
section. 

(3) A futures commission that intends to enter into agreements of the type authorized by paragraph 
(t)( l) of this section with one or more of its customers must notify its designated self-regulatory 
organization promptly after entering into the first such agreement. 

(4) The Commission or any self-regulatory organization with authority over the futures 
commission merchant may, for cause and in accordance with the rules of the Commission or such 
self-regulatory organization. as applicable. direct the futures commission merchant to cease 
exercising the privileges described in paragraph (f)(l) of this section. 



APPENDIXB 

§1.11 Risk Management Program for futures commission merchants. 

(a) Applicability. Nothing in this section shall apply to a futures commission merchant that does 
not accept any money, securities, or property (or extend credit in lieu thereof) to margin, guarantee, 
or secure any trades or contracts that result from soliciting or accepting orders for the purchase or 
sale of any commodity interest. 

(b) Dejinitions. For purposes of this section: 

( 1) Business unit means any department, division, group, or personnel of a futures commission 
merchant or any of its affiliates, whether or not identified as such that: 

(i) Engages in soliciting or in accepting orders for the purchase or sale of any commodity interest 
and that, in or in connection with such solicitation or acceptance of orders, accepts any money, 
securities, or prope11y ( or extends credit in lieu thereof) to margin, guarantee, or secure any trades 
or contracts that result or may result therefrom; or 

(ii) Otherwise handles segregated funds, including managing, investing, and overseeing the 
custody of segregated funds, or any documentation in connection therewith, other than for risk 
management purposes; and 

(iii) Any personnel exercising direct supervisory authority of the performance of the activities 
described in paragraph (b )( 1 )(i) or (ii) of this section. 

(2) Customer means a futures customer as defined in§ 1.3, Cleared Swaps Customer as defined in 
§22. t of this chapter, and 30.7 customer as defined in §30. t of this chapter. 

(3) Governing body means the proprietor, if the futures commission merchant is a sole 
proprietorship: a general partner, if the futures commission merchant is a partnership: the board of 
directors if the futures commission merchant is a corporation: the chief executive officer, the chief 
financial officer, the manager, the managing member, or those members vested with the 
management authority if the futures commission merchant is a limited liability company or limited 
liability partnership. 

(4) Segregated funds means money, securities, or other property held by a futures commission 
merchant in separate accounts pursuant to § 1.20 for futures customers, pursuant to §22.2 of this 
chapter for Cleared Swaps Customers, and pursuant to §30.7 of this chapter for 30.7 customers. 

(5) Senior management means, any officer or officers specifically granted the authority and 
responsibility to fulfill the requirements of senior management by the governing body. 

(c) Risk Management Program. (1) Each futures commission merchant shall establish, maintain, 
and enforce a system of risk management policies and procedures designed to monitor and manage 
the risks associated with the activities of the futures commission merchant as such. For purposes 



of this section, such policies and procedures shall be referred to collectively as a '•Risk 
Management Program." 

(2) Each futures commission merchant shall maintain written policies and procedures that describe 
the Risk Management Program of the futures commission merchant. 

(3) The Risk Management Program and the written risk management policies and procedures, and 
any material changes thereto, shall be approved in writing by the governing body of the futures 
commission merchant. 

( 4) Each futures commission merchant shall furnish a copy of its written risk management policies 
and procedures to the Commission and its designated self-regulatory organization upon application 
for registration and thereafter upon request. 

(d) Risk management unit. As part of the Risk Management Program, each futures commission 
merchant shall establish and maintain a risk management unit with sufficient authority; qualified 
personnel; and financial, operational, and other resources to carry out the risk management 
program established pursuant to this section. The risk management unit shall report directly to 
senior management and shall be independent from the business unit. 

(e) Elements of the Risk Management Program. The Risk Management Program of each futures 
commission merchant shall include, at a minimum, the following elements: 

(1) Identljication t)_/ risks and risk tolerance limits. (i) The Risk Management Program shall take 
into account market. credit, liquidity, foreign currency, legal. operational, settlement, segregation. 
technological, capital, and any other applicable risks together with a description of the risk 
tolerance limits set by the futures commission merchant and the underlying methodology in the 
written policies and procedures. The risk tolerance limits shall be reviewed and approved quarterly 
by senior management and annually by the governing body. Exceptions to risk tolerance limits 
shall be subject to written policies and procedures. 

(ii) The Risk Management Program shall take into account risks posed by affiliates. all lines of 
business of the futures commission merchant. and all other trading activity engaged in by the 
futures commission merchant. The Risk Management Program shall be integrated into risk 
management at the consolidated entity level. 

(iii) The Risk Management Program shall include policies and procedures for detecting breaches 
of risk tolerance limits set by the futures commission merchant. and alerting supervisors within 
the risk management unit and senior management, as appropriate. 

(2) Periodic Risk Exposure Reports. (i) The risk management unit of each futures commission 
merchant shall provide to senior management and to its governing body quarterly written reports 
setting forth all applicable risk exposures of the futures commission merchant; any recommended 
or completed changes to the Risk Management Program; the recommended time frame for 
implementing recommended changes: and the status of any incomplete implementation of 
previously recommended changes to the Risk Management Program. For purposes of this section. 
such reports shall be referred to as "Risk Exposure Reports." The Risk Exposure Reports also shall 



be provided to the senior management and the governing body immediately upon detection of any 
material change in the risk exposure of the futures commission merchant. 

(ii) Furnishing to the Commission. Each futures commission merchant shall furnish copies of its 
Risk Exposure Reports to the Commission within five (5) business days of providing such reports 
to its senior management. 

(3) Specific risk management considerations. The Risk Management Program of each futures 
commission merchant shall include, but not be limited to, policies and procedures necessary to 
monitor and manage the following risks: 

(i) Segregation risk. The written policies and procedures shall be reasonably designed to ensure 
that segregated funds are separately accounted for and segregated or secured as belonging to 
customers as required by the Act and Commission regulations and must, at a minimum, include or 
address the following: 

(A) A process for the evaluation of depositories of segregated funds, including, at a minimum, 
documented criteria that any depository that will hold segregated funds, including an entity 
affiliated with the futures commission merchant. must meet. including criteria addressing the 
depository's capitalization, creditworthiness, operational reliability, and access to liquidity. The 
criteria should fmther consider the extent to which segregated funds are concentrated with any 
depository or group of depositories. The criteria also should include the availability of deposit 
insurance and the extent of the regulation and supervision of the depository; 

(B) A program to monitor an approved depository on an ongoing basis to assess its continued 
satisfaction of the futures commission merchant's established criteria, including a thorough due 
diligence review of each depository at least annually; 

(C) An account opening process for depositories. including documented authorization 
requirements, procedures that ensure that segregated funds are not deposited with a depository 
prior to the futures commission merchant receiving the acknowledgment letter required from such 
depository pursuant to §§ 1.20, and 22.2 and 30.7 of this chapter. and procedures that ensure that 
such account is properly titled to reflect that it is holding segregated funds pursuant to the Act and 
Commission regulations; 

(D) A process for establishing a targeted amount of residual interest that the futures commission 
merchant seeks to maintain as its residual interest in the segregated funds accounts and such 
process must be designed to reasonably ensure that the futures commission merchant maintains 
the targeted residual amounts and remains in compliance with the segregated funds requirements 
at all times. The policies and procedures must require that senior management. in establishing the 
total amount of the targeted residual interest in the segregated funds accounts, perform appropriate 
due diligence and consider various factors, as applicable, relating to the nature of the futures 
commission merchant's business including, but not limited to, the composition of the futures 
commission merchant's customer base, the general creditworthiness of the customer base. the 
general trading activity of the customers. the types of markets and products traded by the 
customers, the proprietary trading of the futures commission merchant, the general volatility and 
liquidity of the markets and products traded by customers, the futures commission merchant's own 
liquidity and capital needs, and the historical trends in customer segregated fund balances. 



including undennargined amounts and net deficit balances in customers' accounts. The analysis 
and calculation of the targeted amount of the future commission merchant's residual interest must 
be described in writing with the specificity necessary to allow the Commission and the futures 
commission merchant's designated self-regulatory organization to duplicate the analysis and 
calculation and test the assumptions made by the futures commission merchant. The adequacy of 
the targeted residual interest and the process for establishing the targeted residual interest must be 
reassessed periodically by Senior Management and revised as necessary: 

(E) A process for the withdrawal of cash, securities. or other property from accounts holding 
segregated funds. where the withdrawal is not for the purpose of payments to or on behalf of the 
futures commission merchant's customers. Such policies and procedures must satisfy the 
requirements of§ 1.23, §22.17 of this chapter, or §30.7 of this chapter, as applicable: 

(F) A process for assessing the appropriateness of specific investments of segregated funds in 
permitted investments in accordance with § 1.25. Such policies and procedures must take into 
consideration the market, credit, counterparty, operational, and liquidity risks associated with such 
investments. and assess whether such investments comply with the requirements in § 1.25 
including that the futures commission merchant manage the permitted investments consistent with 
the objectives of preserving principal and maintaining liquidity: 

(G) Procedures requiring the appropriate separation of duties among individuals responsible for 
compliance with the Act and Commission regulations relating to the protection and financial 
reporting of segregated funds, including the separation of duties among personnel that are 
responsible for advising customers on trading activities, approving or overseeing cash receipts and 
disbursements (including investment operations), and recording and reporting financial 
transactions. The policies and procedures must require that any movement of funds to affiliated 
companies and parties are properly approved and documented; 

(H) A process for the timely recording of all transactions, including transactions impacting 
customers' accounts. in the firm's books of record; 

(I) A program for conducting annual training of all finance. treasury. operations. regulatory. 
compliance, settlement, and other relevant officers and employees regarding the segregation 
requirements for segregated funds required by the Act and regulations, the requirements for notices 
under § 1.12, procedures for reporting suspected breaches of the policies and procedures required 
by this section to the chief compliance officer, without fear of retaliation, and the consequences of 
failing to comply with the segregation requirements of the Act and regulations; and 

(J) Policies and procedures for assessing the liquidity, marketability and mark-to-market valuation 
of all securities or other non-cash assets held as segregated funds. including permitted investments 
under § 1.25. to ensure that all non-cash assets held in the customer segregated accounts. both 
customer-owned securities and investments in accordance with §1.25, are readily marketable and 
highly liquid. Such policies and procedures must require daily measurement of liquidity needs 
with respect to customers; assessment of procedures to liquidate all non-cash collateral in a timely 
manner and without significant effect on price; and application of appropriate collateral haircuts 
that accurately reflect market and credit risk. 



(ii) Operational risk. The Risk Management Program shall include automated financial risk 
management controls reasonably designed to prevent the placing of erroneous orders, including 
those that exceed pre-set capital, credit, or volume thresholds. The Risk Management Program 
shall ensure that the use of automated trading programs is subject to policies and procedures 
governing the use, supervision, maintenance, testing, and inspection of such programs. 

(iii) Capital risk. The written policies and procedures shall be reasonably designed to ensure that 
the futures commission merchant has sufficient capital to be in compliance with the Act and the 
regulations, and sufficient capital and liquidity to meet the reasonably foreseeable needs of the 
futures commission merchant. 

(4) t:nlwnced Risk Manar;ement f(Jr Separate Accounts. A futures commission merchant that 
maintains separate accounts as described in S l .56(t} for one or more customers must enhance its 
Risk Management Program to assure that each separate account is deemed a separate customer for 
purposes of developing and implementing its Risk Management Program to account for the 
additional risks of maintaining such separate accounts. Specifically, the futures commission 
merchant's written policies and procedures must be supplemented to: 

(i) Evaluate information provided by a customer or, as applicable, the manager of a separate 
account, sufficient to permit the futures commission merchant to assess the value of the assets 
allocated to such separate account: and 

(ii) Perform stress testing and establish credit limits based on assets dedicated to such separate 
account, as the levels of such assets may be updated from time to time by a customer or a manager 
of a separate account: 

(iii) Calculate the margin requirement for each separate account independently from all other 
separate accounts of the same customer with no offsets or spreads recognized across the separate 
accounts; 

(iv) Assure that all calls for margin or other required deposits for any separate account of the same 
customer are outstanding no more than one business day. except as may result from administrative 
error or operational constraints: 

(v) Consider a receivable from a separate account secured (a current asset) based only on the assets 
of that separate account; 

(vi)(A) Include the margin deficiency of each separate account for purposes of its residual interest 
compliance calculations; and (B) cover any such margm deficiency with its own funds as 
applicable; 

(vii)(A) Maintain a list of all separate accounts receiving such treatment indicating the customer 
and account numbers; and (B) record each separate account independently in the futures 
commission merchant's books and records· and 

(ix) Provide disclosure on its website or within its disclosure document required by Regulation 
l .55(i) that under Part 190 of this Chapter all separate accounts of the customer will be combined 
in the event of the futures commission merchant's bankruptcy. 



(5) Supen,ision of the Risk Management Program. The Risk Management Program shall include 
a supervisory system that is reasonably designed to ensure that the policies and procedures required 
by this section are diligently followed. 

(t) Review and testing. ( 1) The Risk Management Program of each futures commission merchant 
shall be reviewed and tested on at least an annual basis, or upon any material change in the business 
of the futures commission merchant that is reasonably likely to alter the risk profile of the futures 
commission merchant. 

(2) The annual reviews of the Risk Management Program shall include an analysis of adherence 
to, and the effectiveness of, the risk management policies and procedures, and any 
recommendations for modifications to the Risk Management Program. The annual testing shall be 
performed by qualified internal audit staff that are independent of the business unit, or by a 
qualified third party audit service reporting to staff that are independent of the business unit. The 
results of the annual review of the Risk Management Program shall be promptly reported to and 
reviewed by the chief compliance officer, senior management, and governing body of the futures 
commission merchant. 

(3) Each futures commission merchant shall document all internal and external reviews and testing 
of its Risk Management Program and written risk management policies and procedures including 
the date of the review or test; the results; any deficiencies identified: the corrective action taken: 
and the date that corrective action was taken. Such documentation shall be provided to 
Commission staff, upon request. 

(g) Distribution r~f"risk management policies and procedures. The Risk Management Program shall 
include procedures for the timely distribution of its written risk management policies and 
procedures to relevant supervisory personnel. Each futures commission merchant shall maintain 
records of the persons to whom the risk management policies and procedures were distributed and 
when they were distributed. 

(h) Recordkeeping. (I) Each futures commission merchant shall maintain copies of all written 
approvals required by this section. 

(2) All records or reports, including, but not limited to, the written policies and procedures and any 
changes thereto that a futures commission merchant is required to maintain pursuant to this 
regulation shall be maintained in accordance with § 1.31 and shall be made available promptly 
upon request to representatives of the Commission. 



§1.56 Prohibition of guarantees against loss. 

(a) rReservedl 

(b) No futures commission merchant or introducing broker may in any way represent that 
it will, with respect to any commodity interest in any account carried by the futures 
commission merchant for or on behalf of any person: 

( t) Guarantee such person against loss; 

(2) Limit the loss of such person: or 

(3) Not call for or attempt to collect initial and maintenance margin as established by the 
rules of the applicable board of trade. 

(c) No person may in any way represent that a futures commission merchant or introducing 
broker will engage in any of the acts or practices described in paragraph (b) of this section. 

(d) This section shall not be construed to prevent a futures commission merchant or 
introducing broker from: 

( 1) Assuming or sharing in the losses resulting from an error or mishandling of an order; 
or 

(2) Participating as a general partner in a commodity pool which is a limited partnership. 

(e) This section shall not affect any guarantee entered into prior to January 28, 1982, but 
this section shall apply to any extension, modification or renewal thereof entered into after 
such date. 

(Q( I) Nothing in this section shall prevent a futures commission merchant that maintains 
two or more accounts within the same regulatory account classification (customer 
segregated, customer secured, cleared swaps customer, or noncustomer) for the same 
customer (each account hereinafter a separate account) from entering into a written 
agreement with the customer, pursuant to which the futures commission merchant agrees 
that, except as provided in paragraph ( Q(2) of this section: 

(i) The provisions of S 39. l 3(g)(8)(iii) of this Chapter to the contrary notwithstanding. the 
futures commission merchant may permit the customer to withdraw funds from a separate 
account even if the net liquidating value plus the margin deposits remaining in a customer's 
other accounts after such withdra\val are not sufficient to meet the customer's initial margin 
requirements with respect to all products and swap portfolios held in such customer's 
accounts that are cleared by the derivatives clearing organization; and 



(ii) The futures commission merchant will not, without the prior consent of the customer, 
use excess customer funds from one separate account to meet any obligations in another 
separate account. 

(2) The authority of a futures commission merchant to exercise the privileges described in 
paragraph (Q( 1) of this section with respect to any customer will be deemed to terminate 
immediately in the event that: 

(i) The customer has instituted, or has had instituted against it, a proceeding seeking a 
judgment of insolvency or bankruptcy or any other relief under any bankruptcy or 
insolvcncv law or other similar law affecting creditors' rights; or 

(ii) The futures commission merchant is not otherwise in compliance with paragraph (b) of 
this section. 

(3) A futures commission that intends to enter into agreements of the type authorized by 
paragraph (t}( I) of this section with one or more of its customers must notify its designated 
self-regulatory organization promptly after entering into the first such agreement. 

(4) The Commission or any self-regulatory organization with authority over the futures 
commission merchant may. for cause and in accordance with the rules of the Commission 
or such self-regulatory organization, as applicable, direct the futures commission merchant 
to cease exercising the privileges described in paragraph (Q(l) of this section. 



FIA.org 

By Electronic Mail 

January 22. 2020 

Mr. Christopher J. Kirkpatrick 
Secretary of the Commission 
Commodity Futures Trading Commission 
t 155 21'1 Street NW 
Washington. DC 20581 

Re: Petition for Rulemaking under Commodity Futures Trading Commission 
Rule 13.1- Proposed Amendments to Commission Rule 1.11 and 1.56 

Dear Mr. Kirkpatrick: 

The Futures Industry Association ("FIA"), 1 on behalf of its member firms that are registered with 
the Commodity Futures Trading Commission ('"Commission" or '·CFTC") as futures commission 
merchants ("FCMs"), and ICE Clear U.S. ("ICUS" and together \Vith FIA, the "Petitioners"), 
respectfully submit this petition for rulemaking ("Petition") under Commission Rule 13. t. 2 This 
Petition seeks to amend Commission Rule 1.563 and Rule 1.114 to expressly permit allocated asset 

FIA is the leading global trade organization for the futures. options, and centrally cleared derivatives markers. 
with offices in London. Brussels. Singapore and \Vashington DC. FIA ·s mission is to support open, transparent and 
competitive markets; protect and enhance the integrity of the financial system; and promote high standards of 
professional conduct FIA 's membership includes clearing firms, exchanges, clearinghouses, trading firms and 
commodities ~peciali~ts from more than 48 countries. a~ well as technology vendors. lawyers and other professionals 
~erving the indu~try. FIA 's core constituency consists of firms that operate as clearing members in global derivatives 
markeb, including firm~ registered with the Commodity Future~ Trading Commi~~ion a~ future~ commi~~ion 
merchants. 

Commission Rule 13.1 authorizes any person to •'file a petition with the Secretariat of the Commission for 
the issuance, amendment or repeal of a rule of general application." The petition must "set forth the text of any 
proposed rule or amendment" and ·'further state the nature of the petitioner's interest and may state arguments in 
support of the issuance. amendment or repeal of the rule." 

Ruk 1.56(6) prohibits an FCM from r.::prc~cnting in any way that it will: (i) guarantee a customer or 
nuncustomer against loss; (ii) limit the loss or such custom.::r or noncustomcr; or (iii) nut call for or allempl tu collect 
margin. 17 CFR § 1.56(6) (2019). 

Rule 1. 11 sets forth the Commission's risk management program for FCMs in substantial detail for the 
purpose of a~suring that each FCM has in place appropriate policies and procedure~ to monitor and manage the risk~ 
associated with the activitie~ of the FCM in it~ capacity a~ ~uch. 17 CFR § 1.11 (2019). 
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recourse provisions in agreements between customers and FCMs under certain circumstances, 
including compliance with heightened risk management procedures ('"Proposed Amendment").5 

As explained in detail below, adoption of the Proposed Amendment would significantly enhance 
customer protection. clarify cmTent industry practice and increase stability in the derivatives 
markets. 6 

Background 

Every trading day, millions of Americans access the derivatives markets through accounts 
managed by fiduciaries: pension funds. mutual funds. retirement and health plans. 401k plan 
investment options. and other managed investments. These investors rely on fiduciaries to 
appropriately invest their assets for their financial security. In tum, the fiduciaries may allocate 
specific, dollar-limited portions of their beneficiaries' assets to investment managers pursuant to 
investment management agreements ("IMAs" and such allocated funds, "Assets Under 
Management" or'' AUM") and investment guidelines designed to achieve returns while prudently 
managing investment risk. These allocations represent a significant portion of derivatives markets 
activity and are, therefore, important to the efficient operation of the market. 

For decades. a predominant method of handling this arrangement has been contractual agreements 
between FCMs and investment managers that provide that, in the event of a default. the FCM has 
recourse to a subset of the customer's assets represented to the FCM and updated from time to 
time, including all of the assets allocated to that investment manager on behalf of an institutional 
customer (such arrangements, "Allocated Asset Recourse" or "AAR"). These contractual 
arrangements implement the customers' defined trading mandates that enable millions of 
American pensioners, retirees, and health care beneficiaries to reap the benefits of using futures to 
manage risk. 

Allocated Asset Recourse provisions generally provide that the FCM's recourse in the event of a 
customer's default shall be limited to the customer assets allocated to and under management by 
the investment manager in its capacity as agent with authority to invest and trade on behalf of the 
institutional customer. 7 AAR contractual arrangements allow FCMs to carry managed accounts 

The text of the Propo~ed Amendment i~ set out in Appendix A to this Petition and a compari~on of the 
prupo~ed rules against the cum:nl ruks appcars as Appendix B. A~ noted. the purposc of lhe Amendment rcquesled 
by lhi~ Pctilion i~ to cxpressly pennil allocated asscl rccuurse provisions in agreements betwecn customers and FCMs 
under cerlain cin.:um~lance~. including compliancc with heightened risk managemenl pruccdures. Concurrently with 
the filing of this Pclitiun. the Pclitiuner~ have filed for lhe Commission's cun~ideration a separate petition for 
rulcmaking proposing furlhcr amcndments lo Commission Rules 1.56 and 1.11, to codify, with certain exceptiom, the 
terms and comlitiom sel out in CFfC Leller Nu. 19-17. We havc scparatcd the prupusab lo a~~ure the Commission 
!kxibility in ils comidcration of each. 

6 Reference~ to the derivatives markeb throughout thi~ Petition are intended to encompas~ all type~ of 
derivative~ producb, including cleared over-the-counter derivatives as well a~ standardized future~ and optiom on 
future~ contracts. 

Although there is no single, standard fom1 of Allocated Asset Recourse, contrnct terms between an FCM and 
nn investment mnnager representntive of this nppronch nre as follows: 
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for institutional customers. These institutional customers are generally restricted by their fiduciary 
obligations to their beneficiaries from exposing the entirety of their beneficiaries' assets to 
investment risk. Accordingly, such institutional customers generally engage multiple managers or 
engage a single manager to implement different strategies. To meet their own fiduciary 
obligations, these institutional customers may enter into IMAs that contain provisions that restrict 
the managers to trade (and expose to market risk) only the assets specifically allocated to the 
manager or strategy described in the related IMA. This is intended to prevent losses from 
exceeding the amount of the allocation to the investment manager. AAR provisions in FCM 
customer agreements allow investment managers operating under such constraints to enter the 
derivatives markets on behalf of their institutional customers (and the individual beneficiaries of 
those institutional customers) in a way that would not be possible if the agreements with FCMs 
provided for unlimited recourse to their institutional customers' assets (because such agreements 
would violate the asset owners' fiduciary obligations to those ultimate beneficiaries). 

In short, AAR provisions have been a foundational component of the arrangement that allows a 
large segment of the investing public to access the derivatives markets, while protecting those 
customers' other assets. However, recent pronouncements by the Joint Audit Committee ("JAC") 
undermine that foundation. 

In May 2019, the JAC issued Regulatory Alert 19-03, CFTC Regulation l.56(b) Prohibition of 
Guarantee against Loss ('"Alert 19-03"). Alert 19-03 states that AAR clauses "are not in 
compliance with industry regulations and are not permitted in any agreement between an FCM 
and its customers and noncustomers." "For clarity," Alert 19-03 continues, "in the case of a 
separate account of a beneficial owner managed by an asset manager, the FCM must have at all 
times the absolute right to look to funds in all accounts of the beneficial owner even accounts that 
are under different control, as well as the right to call the underlying beneficial owner for funds 
even if beyond the amount the beneficial O\Vner has allocated to the asset manager(s)." 

By letter to the Division of Clearing and Risk ("DCR") and the Division of Swap Dealer and 
Intennediary Oversight ("DSIO" and, together with OCR, the "Divisions") dated June 26, 2019, 
FIA requested relief from aspects of Alert 19-03 (and an accompanying Alert 19-02. addressed in 
a separate Petition filed concmTently herewith). explaining that the policies set out in the Alerts 
had a direct and adverse effect on the ability ofFCMs to maintain separate accounts for the benefit 

FC:\1 acknowledge~ and agrees that with respect lo each Cuslom.::r li~ted on Schedule A lo the 
Agreement (as may b.:: amended from time to tim.::) (i) th.: Advisor is entering into this Agr.::emcnl 
solely as agent on behalf of~uch Customer and (ii) only th.: as~els und.::r manag.::ment by th.: Advi~or 
of each such Customer listed on Sch.::duk A, and n.::ither th.: assds or th.: Advi~or nor the assets 
under management of any other Cu~tomer, shall be available lo meet ~uch Customer·~ obligations 
under this Agreement. No resort to or claim upon the assets of any other Customer or the Advisor 
shall be made with respect to the obligations of such Customer. Nothing in this Section [_] shall 
be construed as a representation by the FC\1 that. with respect to any transaction by n Customer in 
nny Account. FC\1 will (A) gunrantee such Customer or such Account agninst loss; (BJ limit the 
loss of such Customer or Account; or (C) not cnll for or attempt to collect from the Customer initial 
.ind maintenance mnrgin .is estnblished under the rules of any npplicable Exchnnge. 



Mr. Christopher J. Kirkpatrick 
January 22, 2020 
Page4 

of their institutional customers. 8 In response. on July I 0. 20 l 9, the Divisions issued CFTC Letter 
No. 19-17, in which the Divisions expressed the view that, in the event of a shortfall in any 
customer account, '"the FCM must retain the ability to ultimately look to funds in other accounts 
of the beneficial owner, including accounts that may be under different control, as well as the right 
to call the beneficial owner for additional funds." 

While well-intentioned, the positions expressed in Alert 19-03 and CFTC Letter No. 19-17 are in 
tension with inescapable market realities. Participation by institutional customers in the 
derivatives markets has long depended on the prudent use of AAR investment arrangements. and 
that longstanding reliance cannot be reversed through negotiations between FCMs and their 
customers, or advice from professional advisors. It follows that enforcement of the JAC's 
interpretation of Rule 1.56 would have significant adverse effects on FCMs, their customers, and 
the derivatives marketplace. and result in outcomes that are inconsistent with the goals of customer 
protection and risk management that Rule l .56 was designed to achieve. 

By this Petition, the Petitioners respectfully request that the Commission (i) modify Rule 1.56 to 
expressly authorize AAR arrangements, subject to certain conditions, and (ii) modify Rule 1.11 to 
strengthen risk management controls around AAR arrangements. 

Basis for Petition 

Rule l .56(b) prohibits an FCM from representing that it will, with respect to any commodity 
interest in any account carried by the FCM for or on behalf of any person: (i) guarantee such person 
against loss; (ii) limit the loss of such person; or (iii) not call for or attempt to collect initial and 
maintenance margin as established by the rules of the applicable board of trade. 

Although it is our position that AAR provisions do not violate Rule l .56(b ), 9 in light of the 
interpretations of Rule l .56(b) in Alert 19-03 and CFTC Letter No. 19-17, we urge the Commission 
to modify the language of Rule l.56 (and Rule l. l 1) to clarify that AAR provisions do not violate 
Rule 1.56. and to expressly authorize such arrangements. subject to certain conditions. 

The Proposed Amendment is consistent with the longstanding policy objectives underlying Rule 
1.56. The Commission originally proposed Rule 1.56 following the bankruptcy of an FCM 
(lncomco. Inc.) that had marketed guarantees against loss to its customers. The Commission noted 
that firms offering similar guarantees frequently engaged in patterns of fraudulent conduct 
(including charging '·management" or "reserve" fees, often amounting to multiples of a customer's 
original investment) and that these finns tended to be in a '•financially weakened condition." 10 

See Letter from Walt L. Lukken, President and Chief Executive Officer. FIA, to Brian A. Bussey Director, 
DCR. and Matthew B. Kulkin, Director, DSIO. dated June 26. 2019 

4 Simply put, AAR is not a guarantee agaimt los~ or an undertaking to limit the lo~~ of a cmtomer. See, e.J?., 
note 6. rnpm. Rather, AAR i~ simply the contractual acknowledgment hy the FC:\.1 of the con~traint~ under which 
managed account~ of institutional a~~et owner~ operate. 

"' See46Fed.Reg.11668, 11669-70(Feb.10, 1981). 
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While the concerns that motivated the adoption of Rule 1.56(b) may well have been valid more 
than thirty years ago, the enhancements to the customer funds protection regime that have 
subsequently been adopted including enhanced segregated, secured amount and cleared swaps 
collateral reporting and residual interest transparency and risk-based amendments to the minimum 
capital requirements-render those concerns largely academic in the today's highly-regulated 
marketplace. 

As the Divisions noted in CFTC Letter No. 19-17, the Commission's regulations concerning the 
protection of customer funds now extend far beyond Rule l .56. For instance, Rule l. l 1 requires 
FCMs to develop and maintain specific risk management policies and procedures involving. 
among other things, the segregation and handling of customer funds; Part 190 of the Commission's 
rules prescribe, among other things, the method by which the business of a commodity firm is to 
be conducted or liquidated following the filing of a bankruptcy petition and how customer claims 
are to be calculated; Rules 1.22, 22.2. and 30.7 require specific calculations regarding the 
requirement of residual interest in segregated, cleared swap and secured customer fund accounts 
to ensure that no FCM uses or permits the use of the customer funds of one customer to purchase, 
margin, or settle the trades, contracts. or options of another customer; and Part 39 of the 
Commission's rules establish risk management requirements for derivatives clearing organizations 
('"DCOs"), which, in turn, require that their clearing members take certain steps to support their 
own risk management, thereby mitigating the risk that such members pose to the DCO. 

FCMs today operate within a strong regulatory framework and are subject to both internal and 
external oversight. Prior to entering into an AAR arrangement with an institutional customer. an 
FCM may, among other things: (i) perform a credit evaluation of the institutional customer that 
takes into account, among other factors, that institutional customer's allocation of assets to the 
manager; (ii) evaluate the asset manager's trading strategy for the institutional customer; (iii) 
determine the appropriate margin level for the institutional customer in light of the risk presented 
by the foregoing: and (iv) establish risk limits for the account, consistent with its obligations under 
CFTC Rules 1.11 and 1.73, that are informed by this diligence process. Once the account is 
opened, the typical FCM will monitor trading in the account. including by means of daily stress 
testing, to confirm that the exposure presented by the account remains within the prescribed risk 
limits and that the account is being appropriately managed in light of the account's margin level 
and its credit profile. An FCM may periodically modify its risk management policies as to each 
institutional customer. 

All of these practices are subject to internal and external oversight. CFfC Rule 1.1 l establishes a 
risk management program with which FCMs must comply and which limits the risk FCMs may 
undertake. And FCMs are closely monitored and audited by their designated self-regulatory 
organizations (as well as by Commission staft). Recognizing the critical role that AAR 
arrangements play in facilitating participation of institutional asset owners in the derivatives 
markets does not create additional risks to FCMs that they are not well equipped to manage and 
their regulators to oversee and monitor. 
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Moreover. AAR arrangements are distinguishable from the practices that the CFfC was concerned 
about when adopting Rule 1.56. The proposing release to Rule 1.56 describes concerns about 
FCMs expressly agreeing not to call for additional margin to attract business, and notes that those 
practices were often targeted toward less sophisticated customers. In contrast, AAR provisions 
are typically sought by highly sophisticated market participants and often stem from existing asset 
allocations and account structures associated with those firms. Moreover, AAR provisions do not 
typically provide that the FCM will not call for additional margin. Rather the FCM typically has 
the authority to call for and collect any margin that is due on any positions. and will exercise its 
authority to call for such margin and close out accounts that fail to satisfy margin requirements. It 
is ultimately the aforementioned asset allocations and account structures, rather than AAR 
provisions, which dictate the result that such calls will be met from assets under the authority of a 
particular manager. When implemented under appropriate risk management procedures that limit 
the FCM's exposure by taking account of those constraints, they pose no risk to the FCM that it is 
incapable of managing, while enabling those institutional asset owners to participate in the 
derivatives markets. 

Failure to adopt the Proposed Amendment. which would clarify the requirements of Rule 1.56 in 
the wake of Alert 19-03, would have profoundly adverse consequences for both FCMs and their 
institutional customers. Institutional asset owners, constrained by their fiduciary duties to their 
ultimate beneficiaries may not be able to accede to an FCM's '·ultimate right" to look to funds in 
the beneficial owner's other accounts. Indeed it is possible that such asset O\Vners may exit the 
derivatives markets and seek alternative risk management instruments in markets not subject to 
the CFTC's jurisdiction. Alternatively, they may continue to participate in derivatives markets, 
but through thinly capitalized special purpose vehicles corresponding to limited trading mandates. 
In the absence of the Proposed Amendments. the risk to derivatives markets structure is clear: 
some of the market's best credits may become its \Vorst or leave entirely, and in that event, market 
liquidity and depth will contract. This stands to increase, not decrease, FCM counterparty risk and 
make derivatives markets less resilient, and less able to withstand financial crisis. 

Institutional asset owners (e.g .. pension plans, mutual funds and municipalities) trading through 
institutional asset managers represent. on average. 25% of the holdings in the top 10 U.S.-listed 
futures contracts (based on COT reports of open interest in equity index and interest rate futures); 
in certain contracts, that figure is 40°/41 or higher. AAR arrangements are the foundation on which 
that institutional market is built, and prohibiting them potentially impacts millions of investors and 
beneficiaries who currently depend on access to the derivatives markets to manage risk m 
investment portfolios that constitute a major part of America's retirement and other savings. 

Lastly, authorizing AAR arrangements between FCMs and their customers under certain 
circumstances would be consistent with general practices beyond the derivatives marketplace. 
AAR is common to financial contracts (ISDAs. option agreements and securities agreements such 
as GMRAs and PB agreements), and are consistent with the parallel SEC rules which, like Rule 
1.56, preclude guarantees against loss. Accordingly, making clear that such arrangements are 
permitted in the derivatives markets would generate certainty and consistency across financial 
contracts. 
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The Proposed Amendment 

Revised Rule 1 .56 

Revised Rule 1.56 would expressly authorize AAR provisions under certain circumstances where 
such arrangements are appropriate and necessary in light of applicable fiduciary and other legal 
constraints on an institutional customer. 

There are two circumstances where institutional customers are legally or contractually constrained 
from entering into contractual arrangements that could result in unlimited recourse: 

• The first is where institutional asset owners, such as a pension fund or mutual fund 
(aggregating the interests and investment of millions of retail investors), allocate a specific 
limited subset of their capital subject to a specific investment mandate to investment 
managers pursuant to IMAs. The IMAs contractually obligate each investment manager 
to invest the institutional customer's AUM in accordance with an agreed trading strategy 
limited solely to the AUM. Such trading is independent of the trading that may be 
undertaken for the institutional customer by the same or other investment managers acting 
on behalf of other accounts of such customer with respect to other AUM allocations. 

• The second is where commercial enterprises such as agricultural producers or petroleum 
refiners obtain financing from a lender that may, in connection with such financing, require 
the commercial enterprise to hedge the transaction. Such a hedging position is independent 
of the customer's general futures trading and specific only to the financing transaction. 

In both circumstances, the AAR arrangement is integral to the contractual arrangements between 
the parties. As noted, institutional customers are operated by fiduciaries with investment mandates 
that constrain them from exposing the assets they manage to unlimited risk. Accordingly, 
institutional customers typically enter into IMAs with asset managers that restrict the asset 
managers' authority to the AUM. Recognizing the reality of asset managers' legal and contractual 
constraints, FCM customer agreements with institutional customers often mirror the restrictions 
set forth in IMAs and, to that end, may contain terms that limit the FCM's recourse to the assets 
under management by an asset manager for such customers. 11 

11 In the ca~e of a margin financing arrangement, for example, the lender will be given a ~ubordinated ~ecurity 
intere~t in the hedge account and the right to assert control over the po~itions and collateral in the account in the event 
that the commercial entity breaches it~ obligations to the lender. However, the lender neither wants nor ha~ a legal 
right to any as~ets held in other accounts that the commercial enterpri~e may establish with the FCM. Similarly, the 
lender doe~ not expect that the FCM would have a legal right use the a~~et~ held in the hedge account to meet the 
customer·~ ohligations in other accounts. The agreements among the lender, the customer and the cu~tomcr's 1-<CM 
would confirm the~e expectation~ and limitatiom. 
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The commercial entities and institutional customers described above generally use the exchange
traded markets to hedge or otherwise manage the risks of their cash market activities (a 
fundamental purpose of the markets). Further, they are a source of significant liquidity from which 
all market participants benefit. Therefore. it is imperative to ensure they are not excluded entirely 
from the derivatives markets. Revised Rule 1.56 provides appropriate relief from any perceived 
restrictions of Rule 1.56, subject to appropriate terms and conditions. 

Revised Rule 1. 11 

To further ensure that FCMs adopt appropriate risk management policies and procedures to protect 
FCMs and their customers from the potential risks of maintaining separate accounts, the Proposed 
Amendment includes revisions to Rule 1.11 in addition to Rule 1.56. Under the terms of the 
Proposed Amendment, an FCM that wishes to enter into Allocated Asset Recourse agreements 
with commercial participants and/or institutional customers must supplement their risk 
management policies and procedures to: 

• evaluate the credit risk of each such customer, taking into account asset allocation levels 
provided by a commercial participant and/or institutional customer. which may be 
referenced in any relevant documentation with or relating to such customer (including 
without limitation any investment management agreement entered into by such customer 
with a person authorized to control trading in such customer's accounts); 

• establish risk limits and margin requirements with respect to such customer that take into 
account the effect of such asset allocation levels, as such levels may be updated from time 
to time by an investment manager or institutional customer; and 

• periodically monitor allocation levels applicable to such institutional customers by 
reviewing asset allocation levels provided by investment managers and/or institutional 
customers and appropriately confirming and updating risk limits and required margin 
amounts based on any fluctuation in such asset allocation levels. 

By amending Rule 1.56 as proposed and supplementing the risk management policies of FCMs 
that participate in AAR arrangements with the proposed revisions to Rule 1.11, the Proposed 
Amendment enhances FCM risk management practices. Unlike a blanket ban on Allocated Asset 
Recourse provisions, the approach reflected in the Proposed Amendment recognizes the existing 
practical realities faced by market participants, and advances the objectives underlying Rules 1.56 
and 1.11 by ultimately maximizing customer protection and limiting systemic risk. 

Conclusion 

For all of the above reasons. the Petitioners respectfully submit this Petition for the Commission's 
consideration and urge the Commission to act promptly to initiate the required procedures to 
promulgate the Proposed Amendment. We stand ready to assist the Commission and its staff in 
this effo11. If the Commission has any questions or needs any additional infonnation, please 
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contact Allison Lurton, FIA 's General Counsel and Chief Legal Officer at 202.466.5460 or 
alurton@fia.org. 

Sincerely, 

Walt L. Lukken 
President and Chief Executive Officer of FIA 

cc: Honorable Heath P. Tarbert, Chairman 
Honorable Brian Quintenz, Commissioner 
Honorable Rostin Benham, Commissioner 
Honorable Dan Berkovitz, Commissioner 

Eamonn Hehessy 
General Counsel and CCO of ICE Clear U.S. 



APPENDIX A 

§ 1.11 Risk Management Program for futures commission merchants. 

a. Redesignate paragraph (e)(4) as paragraph (e)(5). 

b. Add a new paragraph (e)(4) to read as follows: 

(4) A futures commission merchant that has contracted on a limited recourse basis as 
described in S l.56(t) of this chapter, must enhance its Risk Management Program to 
account for the additional risks of such contractual provisions. Specifically. the futures 
comm1ss1on merchant must have written policies and procedures that require, at a 
mm1mum: 

(i) evaluating the credit risk of such customer, taking into account asset allocation levels 
referenced in any relevant documentation with or relating to such customer (including 
without limitation any investment management agreement entered into by such customer 
with a person authorized to control trading in such customer's accounts); 

(ii) establishing risk limits with respect to such customer that take into account the effect 
of such asset allocation levels, as such levels may be updated from time to time by an 
investment manager or customer: and 

(iii) periodically monitoring allocation levels applicable to such customer and 
appropriately confirming and updating risk limits and required margin amounts based on 
any fluctuation in such asset allocation levels. 



§1.56 Prohibition of guarantees against loss. 

a. Add a new paragraph (l) to read as follows: 

(t) Subject to * 1.11 of this Chapter, nothing in this section shall prevent a futures commission 
merchant from entering in to an agreement with a customer that limits recourse to the assets 
under management by a person whom such customer has authorized to control trading in its 
account, where such limitations derive from and correspond to the legal or contractual 
constraints on such person's scope of authority for such customer. 



APPENDIXB 

§1.11 Risk Management Program for futures commission merchants. 

(a) Applicability. Nothing in this section shall apply to a futures commission merchant that does 
not accept any money. securities. or property (or extend credit in lieu thereot) to margin, guarantee. 
or secure any trades or contracts that result from soliciting or accepting orders for the purchase or 
sale of any commodity interest. 

(b) Dejinitions. For purposes of this section: 

( 1) Business unit means any department. division, group, or personnel of a futures commission 
merchant or any of its affiliates, whether or not identified as such that: 

(i) Engages in soliciting or in accepting orders for the purchase or sale of any commodity interest 
and that. in or in connection with such solicitation or acceptance of orders, accepts any money, 
securities. or property (or extends credit in lieu thereof) to margin, guarantee, or secure any trades 
or contracts that result or may result therefrom: or 

(ii) Otherwise handles segregated funds, including managing, investing, and overseeing the 
custody of segregated funds. or any documentation in connection therewith. other than for risk 
management purposes; and 

(iii) Any personnel exercising direct supervisory authority of the performance of the activities 
described in paragraph (b )( I )(i) or (ii) of this section. 

(2) Customer means a futures customer as defined in§ 1.3, Cleared Swaps Customer as defined in 
§22.1 of this chapter, and 30.7 customer as defined in §30.1 of this chapter. 

(3) Governing bod:--,· means the proprietor, if the futures commission merchant is a sole 
proprietorship; a general partner, if the futures commission merchant is a partnership; the board of 
directors if the futures commission merchant is a corporation; the chief executive officer, the chief 
financial officer, the manager, the managing member, or those members vested with the 
management authority if the futures commission merchant is a limited liability company or limited 
liability partnership. 

(4) Segregated funds means money, securities, or other property held by a futures commission 
merchant in separate accounts pursuant to § 1.20 for futures customers, pursuant to §22.2 of this 
chapter for Cleared Swaps Customers, and pursuant to §30.7 of this chapter for 30.7 customers. 

(5) Senior management means, any officer or officers specifically granted the authority and 
responsibility to fulfill the requirements of senior management by the governing body. 

(c) Risk Management Program. (1) Each futures commission merchant shall establish, maintain, 
and enforce a system of risk management policies and procedures designed to monitor and manage 
the risks associated with the activities of the futures commission merchant as such. For purposes 



of this section, such policies and procedures shall be referred to collectively as a '•Risk 
Management Program." 

(2) Each futures commission merchant shall maintain written policies and procedures that describe 
the Risk Management Program of the futures commission merchant. 

(3) The Risk Management Program and the written risk management policies and procedures. and 
any material changes thereto, shall be approved in writing by the governing body of the futures 
commission merchant. 

( 4) Each futures commission merchant shall furnish a copy of its written risk management policies 
and procedures to the Commission and its designated self-regulatory organization upon application 
for registration and thereafter upon request. 

(d) Risk management unit. As part of the Risk Management Program, each futures commission 
merchant shall establish and maintain a risk management unit with sufficient authority; qualified 
personnel; and financial, operational. and other resources to carry out the risk management 
program established pursuant to this section. The risk management unit shall report directly to 
senior management and shall be independent from the business unit. 

(e) Elements (l the Risk Management Program. The Risk Management Program of each futures 
commission merchant shall include, at a minimum. the following elements: 

(1) ldentUication r~f"risks and risk tolerance limits. (i) The Risk Management Program shall take 
into account market, credit, liquidity, foreign currency, legal, operational, settlement, segregation, 
technological. capital, and any other applicable risks together with a description of the risk 
tolerance limits set by the futures commission merchant and the underlying methodology in the 
written policies and procedures. The risk tolerance limits shall be reviewed and approved quaiterly 
by senior management and annually by the governing body. Exceptions to risk tolerance limits 
shall be subject to written policies and procedures. 

(ii) The Risk Management Program shall take into account risks posed by affiliates. all lines of 
business of the futures commission merchant, and all other trading activity engaged in by the 
futures commission merchant. The Risk Management Program shall be integrated into risk 
management at the consolidated entity level. 

(iii) The Risk Management Program shall include policies and procedures for detecting breaches 
of risk tolerance limits set by the futures commission merchant, and alerting supervisors within 
the risk management unit and senior management, as appropriate. 

(2) Periodic Risk Etposure Reports. (i) The risk management unit of each futures commission 
merchant shall provide to senior management and to its governing body quarterly written reports 
setting forth all applicable risk exposures of the futures commission merchant; any recommended 
or completed changes to the Risk Management Program; the recommended time frame for 
implementing recommended changes; and the status of any incomplete implementation of 
previously recommended changes to the Risk Management Program. For purposes of this section. 
such reports shall be referred to as "Risk Exposure Reports." The Risk Exposure Reports also shall 



be provided to the senior management and the governing body immediately upon detection of any 
material change in the risk exposure of the futures commission merchant. 

(ii) Furnishing to the Commission. Each futures commission merchant shall furnish copies of its 
Risk Exposure Reports to the Commission within five (5) business days of providing such reports 
to its senior management. 

(3) Specific risk management considerations. The Risk Management Program of each futures 
commission merchant shall include, but not be limited to, policies and procedures necessary to 
monitor and manage the following risks: 

(i) Segregation risk. The written policies and procedures shall be reasonably designed to ensure 
that segregated funds are separately accounted for and segregated or secured as belonging to 
customers as required by the Act and Commission regulations and must, at a minimum, include or 
address the following: 

(A) A process for the evaluation of depositories of segregated funds, including. at a minimum. 
documented criteria that any depository that will hold segregated funds, including an entity 
affiliated with the futures commission merchant, must meet, including criteria addressing the 
depository's capitalization, creditworthiness, operational reliability, and access to liquidity. The 
criteria should further consider the extent to which segregated funds are concentrated with any 
depository or group of depositories. The criteria also should include the availability of deposit 
insurance and the extent of the regulation and supervision of the depository: 

(B) A program to monitor an approved depository on an ongoing basis to assess its continued 
satisfaction of the futures commission merchant's established criteria. including a thorough due 
diligence review of each depository at least annually: 

(C) An account opening process for depositories, including documented authorization 
requirements. procedures that ensure that segregated funds are not deposited with a depository 
prior to the futures commission merchant receiving the acknowledgment letter required from such 
depository pursuant to §§ 1.20, and 22.2 and 30.7 of this chapter, and procedures that ensure that 
such account is properly titled to reflect that it is holding segregated funds pursuant to the Act and 
Commission regulations; 

(D) A process for establishing a targeted amount of residual interest that the futures commission 
merchant seeks to maintain as its residual interest in the segregated funds accounts and such 
process must be designed to reasonably ensure that the futures commission merchant maintains 
the targeted residual amounts and remains in compliance with the segregated funds requirements 
at all times. The policies and procedures must require that senior management. in establishing the 
total amount of the targeted residual interest in the segregated funds accounts, perform appropriate 
due diligence and consider various factors, as applicable, relating to the nature of the futures 
commission merchant's business including. but not limited to, the composition of the futures 
commission merchant's customer base, the general creditworthiness of the customer base, the 
general trading activity of the customers, the types of markets and products traded by the 
customers, the proprietary trading of the futures commission merchant, the general volatility and 
liquidity of the markets and products traded by customers, the futures commission merchant's own 



liquidity and capital needs, and the historical trends in customer segregated fund balances, 
including undennargined amounts and net deficit balances in customers' accounts. The analysis 
and calculation of the targeted amount of the future commission merchant's residual interest must 
be described in writing with the specificity necessary to allow the Commission and the futures 
commission merchant's designated self-regulatory organization to duplicate the analysis and 
calculation and test the assumptions made by the futures commission merchant. The adequacy of 
the targeted residual interest and the process for establishing the targeted residual interest must be 
reassessed periodically by Senior Management and revised as necessary; 

(E) A process for the withdrawal of cash, securities, or other property from accounts holding 
segregated funds, where the withdrawal is not for the purpose of payments to or on behalf of the 
futures commission merchant's customers. Such policies and procedures must satisfy the 
requirements of S 1.23, S22.17 of this chapter, or S30.7 of this chapter, as applicable; 

(F) A process for assessing the appropriateness of specific investments of segregated funds in 
permitted investments in accordance with § 1.25. Such policies and procedures must take into 
consideration the market, credit, counterparty, operational, and liquidity risks associated with such 
investments, and assess whether such investments comply with the requirements in S 1.25 
including that the futures commission merchant manage the permitted investments consistent with 
the objectives of preserving principal and maintaining liquidity: 

(G) Procedures requiring the appropriate separation of duties among individuals responsible for 
compliance with the Act and Commission regulations relating to the protection and financial 
reporting of segregated funds, including the separation of duties among personnel that are 
responsible for advising customers on trading activities, approving or overseeing cash receipts and 
disbursements (including investment operations), and recording and reporting financial 
transactions. The policies and procedures must require that any movement of funds to affiliated 
companies and parties are properly approved and documented; 

(H) A process for the timely recording of all transactions, including transactions impacting 
customers' accounts, in the firm's books of record; 

(I) A program for conducting annual training of all finance, treasury, operations, regulatory, 
compliance, settlement, and other relevant officers and employees regarding the segregation 
requirements for segregated funds required by the Act and regulations, the requirements for notices 
under§ 1.12, procedures for reporting suspected breaches of the policies and procedures required 
by this section to the chief compliance officer, without fear of retaliation, and the consequences of 
failing to comply with the segregation requirements of the Act and regulations; and 

(J) Policies and procedures for assessing the liquidity, marketability and mark-to-market valuation 
of all securities or other non-cash assets held as segregated funds, including permitted investments 
under S 1.25, to ensure that all non-cash assets held in the customer segregated accounts, both 
customer-owned securities and investments in accordance with S 1.25, are readily marketable and 
highly liquid. Such policies and procedures must require daily measurement of liquidity needs 
with respect to customers: assessment of procedures to liquidate all non-cash collateral in a timely 
manner and without significant effect on price; and application of appropriate collateral haircuts 
that accurately reflect market and credit risk. 



(ii) Operational risk. The Risk Management Program shall include automated financial risk 
management controls reasonably designed to prevent the placing of erroneous orders, including 
those that exceed pre-set capital, credit, or volume thresholds. The Risk Management Program 
shall ensure that the use of automated trading programs is subject to policies and procedures 
governing the use. supervision. maintenance, testing. and inspection of such programs. 

(iii) Capital risk. The written policies and procedures shall be reasonably designed to ensure that 
the futures commission merchant has sufficient capital to be in compliance with the Act and the 
regulations, and sufficient capital and liquidity to meet the reasonably foreseeable needs of the 
futures commission merchant. 

(4) A futures commission merchant that has contracted on a limited recourse basis as described in 
§ 1.56([) of this chapter, must enhance its Risk Management Program to account for the additional 
risks of such contractual provisions. Specifically. the futures commission merchant must have 
written policies and procedures that require, at a minimum: 

(i) evaluating the credit risk of such customer, taking into account asset allocation levels 
referenced in any relevant documentation with or relating to such customer (including without 
limitation any investment management agreement entered into by such customer with a person 
authori7cd to control trading in such customer's accounts); 

(ii) establishing risk limits with respect to such customer that take into account the effect of such 
asset allocation levels, as such levels may be updated from time to time by an investment manager 
or the customer· and 

(iii) periodically monitoring allocation levels applicable to such customer and appropriately 
confirming and updating risk limits and required margin amounts based on any Ouctuation in such 
asset allocation levels. 

(5) Supervision(~( the Risk Management Program. The Risk Management Program shall include 
a supervisory system that is reasonably designed to ensure that the policies and procedures required 
by this section are diligently followed. 

(f) Review and testing. (I) The Risk Management Program of each futures commission merchant 
shall be reviewed and tested on at least an annual basis, or upon any material change in the business 
of the futures commission merchant that is reasonably likely to alter the risk profile of the futures 
commission merchant. 

(2) The annual reviews of the Risk Management Program shall include an analysis of adherence 
to. and the effectiveness of. the risk management policies and procedures, and any 
recommendations for modifications to the Risk Management Program. The annual testing shall be 
performed by qualified internal audit staff that are independent of the business unit, or by a 
qualified third party audit service reporting to staff that are independent of the business unit. The 
results of the annual review of the Risk Management Program shall be promptly reported to and 
reviewed by the chief compliance officer, senior management. and governing body of the futures 
commission merchant. 



(3) Each futures commission merchant shall document all internal and external reviews and testing 
of its Risk Management Program and written risk management policies and procedures including 
the date of the review or test; the results; any deficiencies identified: the corrective action taken: 
and the date that corrective action was taken. Such documentation shall be provided to 
Commission staff, upon request. 

(g) Distribution r~{risk management policies and procedures. The Risk Management Program shall 
include procedures for the timely distribution of its written risk management policies and 
procedures to relevant supervisory personnel. Each futures commission merchant shall maintain 
records of the persons to whom the risk management policies and procedures were distributed and 
when they were distributed. 

(h) Recordkeeping. (I) Each futures commission merchant shall maintain copies of all written 
approvals required by this section. 

(2) All records or reports, including, but not limited to, the written policies and procedures and any 
changes thereto that a futures commission merchant is required to maintain pursuant to this 
regulation shall be maintained in accordance with § 1.31 and shall be made available promptly 
upon request to representatives of the Commission. 



§ 1.56 Prohibition of guarantees against loss. 

(a) [Reserved] 

(b) No futures commission merchant or introducing broker may in any way represent that it will, 
with respect to any commodity interest in any account carried by the futures commission merchant 
for or on behalf of any person: 

( 1) Guarantee such person against loss: 

(2) Limit the loss of such person; or 

(3) Not call for or attempt to collect initial and maintenance margin as established by the rules of 
the applicable board of trade. 

(c) No person may in any way represent that a futures commission merchant or introducing broker 
will engage in any of the acts or practices described in paragraph (b) of this section. 

(d) This section shall not be construed to prevent a futures commission merchant or introducing 
broker from: 

( 1) Assuming or sharing in the losses resulting from an error or mishandling of an order; or 

(2) Participating as a general partner in a commodity pool which is a limited partnership. 

(e) This section shall not affect any guarantee entered into prior to January 28, 1982. but this 
section shall apply to any extension, modification or renewal thereof entered into after such date. 

(Q Subject to § l. l l of this Chapter, nothing in this section shall prevent a futures commission 
merchant from entering in to an agreement with a customer that limits recourse to the assets under 
management by a person whom such customer has authorized to control trading in its account. 
where such limitations derive from and correspond to the legal or contractual constraints on such 
person's scope of authority for such customer. 
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February 17, 2020 

Dear Mr. Kirkpatrick, 

Re: Petition for Rulemaking to Harmonize Registration Exemptions for CPOs and CTAs with 
Registration Exemptions for Investment Advisers 

The Alternative Investment Management Association Limited (AIMA)1 ("AIMA" or the "Petitioner") 
respectfully petitions the Commodity Futures Trading Commission (the "Commission" or the 
"CFTC") under CFTC Regulation 13.1 2 to adopt (i) an exemption from registration as a commodity 
pool operator ("CPO") for foreign persons operating commodity pools with limited investment 
from U.S. Persons, similar to the "foreign private adviser" exemption in Title IV of the Dodd-Frank 
Wall Street Reform and Consumer Protection Act ("Dodd-Frank Act") and Rule 202(a)(30)-1 under 
the Investment Advisers Act of 1940, as amended ("Advisers Act"); (ii) an exemption from 
registration as a CPO for foreign persons operating commodity pools with a small aggregate net 
asset value managed at a place of business in the United States, similar to the "private fund 
adviser" exemption in Title IV of the Dodd-Frank Act and Rule 203(m)-1 under the Advisers Act; and 

1 AIMA, the Alternative Investment Management Association, is the global representative of the alternative investment 

industry, with more than 1,900 corporate members in over 60 countries. AIMA's fund manager members collectively 
manage more than $2 trillion in assets. AIMA draws upon the expertise and diversity of its membership to provide 
leadership 1n industry init1at1ves such as advocacy, policy and regulatory engagement, educational programmes and 
sound practice guides. AIMA works to raise media and public awareness of the value of the industry. AIMA set up the 
Alternative Credit Council (ACC) to help firms focused in the private credit and direct lending space. The ACC currently 
represents over 170 members that manage $400 billion of private credit assets globally. Al MA is committed to developing 
skills and education standards and is a co-founder of the Chartered Alternative Investment Analyst designation (CAIA) -
the first and only specialised educational standard for alternative investment specialists. AIMA is governed by its Council 
{Board of Directors). For further 1nformat1on, please visit Al MA's website, www.a1ma.org. 
Comm1ss1on Rule 13.1 authorizes any person to "file a petition with the Secretariat of the Commission for the issuance, 
amendment or repeal of a rule of general application." The petition must "set forth the text of any proposed rule or 
amendment" and "further state the nature of the petitioner's interest and may state arguments in support of the 
issuance, amendment or repeal of the rule." 

The Alternative Investment Management Association Ltd 



(iii) corresponding exemptions from registration as a commodity trading advisor ("CTA") for 
advisers to such commodity pools.3 The Petitioner would be happy to consult with Staff on the 
regulatory approaches that would best promote market stability and regulatory consistency. 
Absent Commission action in this area, discordant and conflicting regulatory regimes may lead to 
a fracturing of the marketplace and significant regulatory uncertainty. 

The text of the proposed rule amendments is set forth in Appendix A to this letter. 

I. Nature of Petitioner's Interest 

The Petitioner represents a significant segment of the global investment management industry. 
For purposes of this petition, the Petitioner represents managers, investment advisers, and 
subadvisers to many types of pooled investment vehicles and separate accounts, including hedge 
funds, many of which trade commodity interests. As a result of the changes to the Part 4 
regulations adopted by the Commission in 20124 and the adoption of a broad definition of the 
types of swaps subject to Commission regulation,5 many of these managers, investment advisers, 
and subadvisers registered as CPOs and/or CTAs as of January 1, 2013. Accordingly, as a CPO or 
CTA, the managers, investment advisers, and subadvisers are subject to compliance with the 
applicable provisions of the Commodity Exchange Act ("CEA") and the Commission's regulations 
thereunder. The compliance obligations for the managers, investment advisers, and subadvisers 
apply even where the majority of investors qualify as non-U.S. Persons, as defined in Regulation 
4.7(a)(1)(iv), and there are a limited number of U.S.-based investors.6 Similarly, the compliance 
obligations apply for managers, investment advisers, and subadvisers where they advise limited 
amounts of assets attributable to U.S. clients. 

Following passage of the Dodd-Frank Act and the Commission's rescission of CFTC Regulation 
4.13(a)(4) in 2012, there was and continues to be a significant disparity with respect to the 
regulation of investment advisers by the SEC and CPOs and CT As by the Commission. Accordingly, 
the Petitioner believes that the Commission should take action to harmonize Commission 
registration exemptions for CPOs and CT As with registration exemptions for investment advisers 
under the Advisers Act. Therefore, the Petitioner respectfully requests, on behalf of its members, 
that the Commission (i) adopt exemptions from registration as a CPO similar to the foreign private 

J This petition updates a previous petition submitted to the Commission on June 22, 207 7. The Petitioner is no longer 
seeking the reinstatement of CFTC Regulation 4.13(a)(4) but is respectfully requesting that the Com mission adopt other 
measures to promote regulatory consistency. 

4 See Commodity Pool Operators and Commodity Trading Advisors: Compliance Obligations, 77 Fed. Reg. 11252 (Feb. 24, 
2012) ("Rescission Release"), amended by Commodity Pool Operators and Commodity Trading Advisors: Compliance 
Obligations, 77 Fed. Reg. 17328 (Mar. 26, 2012). 

5 Further Definition of "Swap," "Security-Based Swap," and "Security-Based Swap Agreement"; Mixed Swaps; Security-Based 
Swap Agreement Recordkeeping, 77 Fed. Reg. 48208 (Aug. 13,207 2). 
The regulatory disparity with respect to the regulation of investment advisers, CPOs, and CTAs by the SEC and the 
CommIssIon imposes a particularly high regulatory burden for multi-manager funds because the entire fund complex 
may become subject to regulation by the Commission simply because a single subadviser has an office in the United 
States or has relatively limited investment from U.S. Persons. 
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adviser and private fund adviser exemptions under the Advisers Act, and (ii) adopt corresponding 
exemptions from registration as a CTA. 

II. Proposed Harmonization of CFTC Registration Exemptions for CPOs and CTAs with 
Registration Exemptions for Investment Advisers Under the Advisers Act 

During the past several years, there have been significant changes made with respect to the 
regulation of registered investment advisers, CPOs, and CT As. In short, the cumulative result of 
such regulatory changes is that there is now a notable disparity between the approaches taken by 
the Commission and the SEC, particularly with respect to the extraterritorial reach of their 
respective jurisdiction. 

Prior to the passage of Title IV of the Dodd-Frank Act, there was a parity of regulatory outcomes 
between the Commission and the SEC regarding domestic and foreign entities that performed the 
same types of services for private funds. With regard to the Commission, domestic and foreign 
managers operating commodity pools previously relied on the exemption from registration as a 
CPO provided by CFTC Regulation 4.13(a)(4), as long as the commodity pools they operated offered 
interests only to natural person investors that were "qualified eligible persons" ("0 EPs"), as defined 
in CFTC Regulation 4.7(a)(2), and non-natural person investors (i.e., institutional investors) that 
were either QEPs or "accredited investors," as defined in Rule 501(a) of Regulation D under the 
Securities Act of 1933, as amended ("Securities Act").7 Similarly, advisers to commodity pools often 
previously relied on the exemption from registration as a CTA provided by CFTC Regulation 
4.14(a)(8)(i)(D), as long as the person's commodity interest trading advice was directed solely to, 
and for the sole use of, an exempt CPO under CFTC Regulation 4.13(a)(4). With regard to the SEC, 
in the past, both domestic and foreign managers who served as investment advisers to private 
funds often relied on the exemption from registration as an investment adviser provided by 
Section 203(b)(3) of the Advisers Act, as long as such investment advisers (i) had fewer than 15 
clients in the preceding 12 months, (ii) did not generally hold themselves out to the public in the 
United States as an investment adviser, and (iii) did not act as an investment adviser to a registered 
investment company or business development company. 

Passage of the Dodd-Frank Act ushered in a new regulatory regime. Because the Dodd-Frank Act 
repealed the exemption under Section 203(b)(3) of the Advisers Act, this now required, as a 
practical matter, all but the smallest domestic fund managers to register as investment advisers 
or to rely on an alternate exemption. As described further below, Title IV of the Dodd-Frank Act 
also imposed new limits on the extraterritorial reach of the SEC's jurisdiction by creating new 
exemptions designed to exclude certain foreign investment advisers from the registration 
requirements under the Advisers Act: (1) the foreign private adviser exemption, which is codified 
in Section 203(b)(3) of the Advisers Act and Rule 202(a)(30)-1 thereunder; and (2) the private fund 
adviser exemption, which is codified in Section 203(m) of the Advisers Act and Rule 203(m)-1 
thereunder. 8 

' Under CFTC Regulation 4.7{a){2)(xi), the definition of QEP expressly includes non•United States persons. 
'Exemptions for Advisers to Venture Capital Funds, Private Fund Advisers with Less Than $150 Million in Assets Under 
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In addition to those changes affecting investment adviser registration under the Advisers Act, the 
Dodd-Frank Act also broadened the definitions of CPO and CTA to include swaps as a form of 
"commodity interest." This substantially increased the number of advisers who would fall within 
the expanded definitions of CPO and CTA and, therefore, would either need to register as a CPO 
or CTA or rely on an appropriate exemption. Consequently, the existence in a non-U.S. fund 
(organized outside of the United States under non-U.S. law) that trades commodity interests of a 
single U.S. investor would require the manager or adviser of that non-U.S. fund to register as a 
CPO and/or CTA or to claim an exemption if the fund engages in a single swap transaction. 

Further, on February 8, 2012, the Commission rescinded CFTC Regulation 4.13(a)(4). 9 This had the 
effect of requiring certain previously exempt managers of commodity pools either to register as 
CPOs or to claim an alternate exemption. In the proposing release, the Commission noted that 
the rescission of CFTC Regulation 4.13(a)(4), among other amendments, was intended to "limit 
regulatory arbitrage through harmonization"10 and to "encourage more congruent and consistent 
regulation of similarly-situated entities among Federal financial regulatory agencies."71 However, 
the practical effect of the rescission was to expand greatly the extraterritorial jurisdictional reach 
of the Commission, such that it is now substantially broader than that of the SEC, especially vis-a
vis non-U.S. firms. In particular, those non-U.S. CPOs-which the Dodd-Frank Act specifically 
exempted from registration under U.S. securities laws-are now subject to the jurisdiction of the 
Commission for their commodity interest activities in managing what are, in many cases, the same 
private funds that are relevant for purposes of determining their eligibility for the private fund 
adviser and foreign private adviser exemptions. This is the case even where non-U.S. CPOs 
operate pools that engage in a greater amount of securities activity than commodity interest 
trading. 

The rescission of CFTC Regulation 4.13(a)(4) also had the effect of imposing the burdens and costs 
of an additional registration regime on domestic and foreign investment advisers that are 
registered with the SEC. It is inefficient and burdensome for dual-registered firms to have to 
comply with two similar but slightly different regulatory regimes, and we believe the duplication is 
an unnecessary use of resources. 

The Petitioner notes that Commission Chairman Heath P. Tarbert, consistent with the Trump 
administration's policy pronouncements, 72 has expressed an interest in reducing the operational 

Management. and Foreign Private Advisers, Advisers Act Rel. No. IA-3222 Uun. 22, 2011), 
http://www.sec.gov/rules/final/2011 /1a-3222.pdf {"Exemptions Release"). 

'See Rescission Release, supra note 4. Further, the Commission also made a corresponding revision to CFTC Regulation 
4.14{a)(8)(I)(D), which prevented certain advisers to commodity pools that had been exempt from regIstratIon as a CTA 
from continuing to rely on that exemption. See id .. supra note 4, at 11284-85. 

'" Commodity Pool Operators and Commodity Trading Advisors: Amendments to Compliance Obligations, 76 Fed. Reg. 
7976, 7986 {Feb. 11, 2011) ("Harmonization Release"). 

11 See id. at 7978. 
12 The Trump administration has issued two executive orders aimed at alleviating unnecessary costs and burdens of 

government regulations. See Exec. Order, Reducing Regulation and Controlling Regulatory Costs Uan. 30, 2017), 
https://www .w h iteh ouse .gov Ith e- press-office/ 2017/01 /30/pres 1dent1 a I-executive-order -red u cI ng-reg u la ti on-and-
cont rol Ii ng; Exec. Order, Enforcing the Regulatory Reform Agenda (Feb. 24, 2017), https://www.whitehouse.gov/wp-
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and compliance costs for market participants. 13 The Petitioner further agrees with the 
Commission's previously stated goal to seek "congruent and consistent regulation of similarly
situated entities among Federal financial regulatory agencies."14 

As a result, the Petitioner believes that these objectives would best be achieved by (i) adopting 
exemptions from registration as a CPO similar to the foreign private adviser and private fund 
adviser exemptions under the Advisers Act, and (ii) adopting corresponding exemptions from 
registration as a CTA. Finally, because the CEA makes a distinction for regulatory purposes 
between the operator of a commodity pool and the adviser to such pool (whereas the Advisers Act 
makes no such distinction), the Petitioner requests that the Commission adopt both CPO and CTA 
exemptions, as described further below. The Petitioner also respectfully requests that the 
Commission adopt a corresponding exemption from registration as a CTA by revising CFTC 
Regulation 4.14(a)(8)(i)(D), which is included in Appendix A. As a policy matter, to the extent that a 
CPO of a commodity pool is exempt, then any subadviser to that commodity pool should also be 
exempt. 

Background 

In 2011, the SEC adopted Rule 202(a)(30)-1 under Section 203(b)(3) of the Advisers Act (i.e., the 
foreign private adviser exemption), which excluded certain foreign investment advisers from the 
registration requirements under the Advisers Act. 15 To rely on the foreign private adviser 
exemption, an adviser must: 

(ii have no place of business in the United States; 

(ii) have, in total, fewer than 15 U.S. clients (e.g., managed accounts or pooled 
investment vehicles), including U.S. investors in private funds advised by the 
investment adviser; 

(iii) have less than $25 million in aggregate assets under management that are 
attributable to clients in the United States and U.S. investors in private funds 
advised by the investment adviser; and 

(iv) neither hold itself out generally to the public in the United States as an investment 
adviser nor act as an investment adviser to any registered investment company or 
business development company. 16 

At the same time, the SEC also adopted Rule 203(m)-1 under Section 203(m) of the Advisers Act 
(i.e., the private fund adviser exemption), which excluded advisers to private funds that manage a 

contcnt/uploads/2018/06/E013777 EnfomngRcgu latoryRcformAgcnda.pdf. 
1J Chairman Heath P. Tarbert, Statement of Chairman Heath Tarbert in Support of the Cross•Border Swaps Proposal {Dec. 

18, 2019), https://www.cftc.gov/PressRoom/SpeechesTestimony/tarbertstatement1 21819# ftn8. 
74 Harmonization Release, supra note 1 0, at 7978. 
1

' See Exemptions Release, supra note 8. 
1" See 1 S U.S.C. § 80b-2{a)(30). 
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limited amount of assets domestically from the registration requirements under the Advisers 
Act.17 To rely on the private fund adviser exemption, an adviser must 

(i) act solely as an adviser to private funds; and 

(i) have less than $150 million in assets under management in the United States.18 

Further, a non-U.S. manager (i.e., with a principal office and place of business outside the United 
States) is not subject to the registration requirements of the Advisers Act if such manager: 

(ii) has no client that is a U.S. Person other than a private fund; and 

(iii) all assets managed at a place of business in the United States are solely 
attributable to private fund assets valued at less than $150 million.19 

Supporting Arguments 

As reflected in the Dodd-Frank Act Congress has recognized that certain managers-on the basis 
of their place of business, type of funds advised, or amount of assets under management-simply 
do not warrant triggering the investment adviser registration requirement and, by extension, 
regulation by the SEC. The foreign private adviser exemption demonstrates that, as a policy 
matter, certain foreign investment advisers with only a small number of U.S. clients or investors 
who have invested only a small amount of assets have too insignificant a nexus to the United 
States to merit extension of the SEC's jurisdictional and regulatory reach. Similarly, the private 
fund adviser exemption embodies a policy-based decision that advisers solely to qualifying private 
funds and that manage a relatively limited amount of assets should not be required to register 
with the SEC as investment advisers. 

The Petitioner believes that the same regulatory principles and logic should apply to non-U.S. CPOs 
and CT As in the context of regulation by the Commission. The Commission's jurisdiction should 
be similarly limited with respect to non-U.S. CPOs and CT As, and the exemptions proposed herein 
should have the same practical effect for firms. Given the Commission's expressed desire for 
regulatory consistency, the Petitioner requests that the Commission take action to harmonize 
CFTC registration exemptions for non-U.S. CPOs and CTAs with the foreign private adviser and 
private fund adviser registration exemptions under the Advisers Act 

With regard to the proposed exemptions from CPO and CTA registration, the Petitioner has 
provided draft text in Appendix A As applicable, the suggested language closely mirrors the 
relevant sections of the corresponding rules under the Advisers Act, but it makes minor 
adjustments to accommodate the differences between investment advisers and CPOs and CT As, 
as well as the differences between the Advisers Act and the CEA.20 To ensure consistency with the 

17 See Exemptions Release, supra note 8. 
,s See 15 U.S.C. § 80b-3{m). 
19 See 17 C.F.R. § 275.203(m)-1 (b), 
"For example, we have deleted the requirement found in Rule 202{a){30)-1 under the Advisers Act that the person not 
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foreign private adviser exemption and the private fund adviser exemption, the Petitioner believes 
that it is necessary, for purposes of the proposed exemptions, to use definitions of certain terms 
(such as "place of business," "investor," and "in the United States") identical to those under the 
Advisers Act (including the interpretations the SEC has given to such terms). 

Moreover, the SEC has taken certain interpretive positions that further define certain 
circumstances in which a person who otherwise meets the definitions of"U.S. Person" and "in the 
United States" (as defined generally by reference to Regulation S under the Securities Act) 
nevertheless need not be counted as such for purposes of determining compliance with, among 
other things, the foreign private adviser and private fund adviser exemptions. These include 
circumstances in which the investor: (1) was not a U.S. Person or in the United States at the time 
of any investment in the securities of the issuer but subsequently becomes a U.S. Person or is in 
the United States due to the relocation of the investor,21 or (2) purchased securities issued by the 
issuer in an offshore secondary market transaction consistent with Regulation Sand not involving 
the issuer or its agents, affiliates, or intermediaries. 22 The Petitioner believes that, by 
incorporating the SEC's well-understood and long-utilized positions, the proposed exemptions will 
be easy to understand and implement. Further, consistency will not introduce additional and 
potentially conflicting interpretations of the definition of a U.S. Person and will assure that there 
is a consistent extraterritorial application of the requirements. In our view, it would be beneficial 
for the industry to be able to apply the same methodology for counting inadvertent U.S. investors 
in order to qualify for both SEC and Commission exemptions, rather than having to comply with 
divergent standards. 

Finally, the Petitioner also believes that, as is the case for the foreign private adviser exemption, 
this exemption as applied to CPOs should be self-executing. 

Requested Relief 

The Petitioner hereby respectfully requests that the Commission adopt exemptions from CPO 
registration for non-U.S. firms similar to the foreign private adviser and private fund adviser 
exemptions under the Advisers Act (the full text of which can be found in Appendix A), as well as 
corresponding exemptions from CTA registration. 

Ill. Conclusion 

Following passage of the Dodd-Frank Act and the Commission's rescission of CFTC Regulation 
4.13(a)(4), there is now a significant disparity with respect to the regulation of investment advisers, 
CPOs, and CT As by the SEC and the Commission, respectively. Accordingly, the Petitioner believes 
that the Commission should take action to harmonize Commission registration exemptions for 
CPOs and CTAs with registration exemptions for investment advisers under the Advisers Act. 
Therefore, the Petitioner requests, on behalf of its members, that the Commission (i) adopt 

advise a registered investment company or business development company. 
21 See Exemptions Release, supra note 8, at 117-18. 
22 See Investment Funds Institute of Canada, SEC No-Action Letter {pub. avail. Mar. 4, 1996). 
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exemptions from registration as a CPO similar to the foreign private adviser and private fund 
adviser exemptions under the Advisers Act, and (ii) adopt corresponding exemptions from 
registration as a CTA. 

The Petitioner would welcome the opportunity to consult with Staff on the regulatory approaches 
that would best promote liquidity, market stability, and regulatory consistency. Absent 
Commission action in this area, the conflicting regulatory regimes will continue to fracture the 
marketplace and propagate significant regulatory uncertainty. 

* * * * 

We sincerely appreciate the Commission's willingness to address the industry's concerns. If you 
have questions or require further information, please contact Jiff Kr6I of AIMA at +44 (0)20 7822 
8380 or our outside counsel at K&L Gates LLP, Cary J. Meer, at (202) 778-9107 or Stephen M. 
Humenik, at (202) 778-9477. 

Respectfully submitted, 

Jiff Kr6I 
Deputy CEO, Global Head of Government Affairs 
AIMA 

cc: The Honorable Chairman Heath P. Tarbert 
The Honorable Commissioner Brian D. Quintenz 
The Honorable Commissioner Rostin Behnam 
The Honorable Commissioner Dawn DeBerry Stump 
The Honorable Commissioner Dan M. Berkovitz 
Joshua B. Sterling, Director 
Frank Fisanich, Chief Counsel 
Amanda Olear, Acting Deputy Director, Registration and Compliance 

Division of Swap Dealer and Intermediary Oversight 
Commodity Futures Trading Commission 

Regina Thoele, Senior Vice President, Compliance, National Futures Association 
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APPENDIX A 

Text of Proposed Rule Amendments 

Additions to current regulations in bold italics and underlined Deletions in strikethrough. 

Section 4.13 is amended by redesignating paragraph (a}(6) as {a){8) and, as redesignated, 
revising it, adding new paragraphs (a)(6), and (a)(7), revising paragraphs {b)(1) introductory 
text, (b)(1)(ii), (e)(2) introductory text, (e)(2)(i) introductory text and (eX2)(iii), and adding 
paragraph {g), as follows: 

§ 4.13 Exemption from registration as a commodity pool operator. 

(a) * * * 

(6) That person is a "foreign commoditypool operator, 0 as defined herein. 

(7) That person is a commodity pool operator with its principal office and place of 
business outside the United States if: (1 J the commoditypool operator does not serve 
as a commoditypool operator to any United States person other than a commodity 
pool that is a private fund and (2) the net asset value of all commodity pools that are 
private funds managed by the commoditypool operator at a place of business in the 
United States are solely attributable to commodity pools that are private funds, the 
total value of which are less than $150,000,000,· provided that the commodity pool 
operator has filed notice of its intent to re~v on this provision in accordance with 
paragraph (bJ of this section and maintains records in accordance with paragraph 
(c}(1) of this section. 

ff,)[§} 

(i) Eligibility for exemption under paragraph (a)(1 ), (a)(2), (a)(3), or (a)(4), or(a){7) of 
this section is subject to the person furnishing in written communication 
physically delivered or delivered through electronic transmission to each 
prospective participant in the pool: 

(A) A statement that the person is exempt from registration with the 
Commission as a commodity pool operator and that therefore, unlike a 
registered commodity pool operator, it is not required to deliver a 
Disclosure Document and a certified annual report to participants in the 
pool; and 

(BJ A description of the criteria pursuant to which it qualifies for such 
exemption from registration. 

(ii) The person must make these disclosures by no later than the time it delivers a 
subscription agreement for the pool to a prospective participant in the pool. 
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(b)(1) Any person who desires to claim the relief from registration provided in paragraphs 
{a)(1J. {a)(2l {a)(3) or (a){7) of by this section must file electronically a notice of 
exemption from commodity pool operator registration with the National Futures 
Association through its electronic exemption filing system. The notice must: 

(ii 

(ii) 

***** 

(e) * * * 

*** 

Contain the section number pursuant to which the operator is filing the notice 
(i.e., § 4.13(a)(1 ), (2), e-F (3) or (7)) and represent that the pool will be operated 
in accordance with the criteria of that paragraph; and 

(2) If a person operates one or more commodity pools described in paragraph (a)(3) of this 

section, and one or more commodity pools for which it must be, and is, registered as 

a commodity pool operator, or if the person will be eligible to deregister as a 

commodity pool operator because after comp/vine with the requirements set forth 

below, it will be able to rely on registration exemptions for all of the pools that it 

operates, the person is exempt from the requirements applicable to a registered 

commodity pool operator with respect to such tA-e pool or pools described in 

paragraph (a)(3) of this section; Provided, That the person: 

(i) Furnishes in written communication physically delivered or delivered through 
electronic transmission to each prospective participant in a pool described in 
paragraph (a)(3) of this section that it operates: 

***** 

(iii) Provides each existing participant in a pool that the person elects to operate as 
described in paragraph (a)(3), {a)(6) or(a){7)of this section a right to redeem the 
participant's interest in the pool, and informs each such participant of that right 
no later than the time the person commences to operate the pool as described 
in paragraph (a)(3), {a)(6)or{a){7)ofthis section. 

***** 

(C) Definitions applicable to this section. 

(1 J The term 'foreign commodity pool operator' means any commodity pool operator 
who: 

(0 Has no place of business in the United States: 
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(ii) Serves as commoditypool operator for, in total, fewer than 15 commoditypools 
that are private funds established in the United States under U.S. law {including 
for this purpose investors in the United States in non-United States commodity 
pools that are private funds), in each case operated by the commodity pool 
operator,· 

(iii) Serves as commodity pool qperator for commodity pools that are private funds 
established in the United States under U.S. law (including for this purpose 
investors in the United States in non-United States commodity pools that are 
private funds), in each case operated bvthe commoditypool operator. with an 
aggregate net asset value attributable to such commoditypools that are private 
funds (and investors in the case of non-United States commoditypools that are 
private funds) of less than $25,000,000, or such higher amount as the Securities 
and Exchange Commission may, by rule, deem appropriate in accordance with 
the purposes of Section 203(b)(3} of the Investment Advisers Act of 1940, as 
amended (15 U.S.C § 80b-3 {bJ/3)): and 

(iv) Does not hold itself out generally to the public in the United States as a 
commoditypool operator. 

(2) The term Hprivate fundll has the same meanings as in Section 202 of the Investment 
Advisers Act of 1940, as amended (15 U.S.C § B0b-2} and regulations of the Securities 
and Exchange Commission thereunder. 

(31 The terms Hp/ace of business. H Ninvestor" and Nin the United StatesN shall have the 
meanings associated with such terms for purposes of Section 202(a)(30} of the 
Investment Advisers Act of 1940, as amended (15 U.S.C § 80b 2(a)(30}}and regulations 
of the Securities and Exchange Commission thereunder. 

(4) The terms "place of business, H Hprincipal office and place of business, H HUnited Statesll 
and HUnited States person° shall have the meanings associated with such terms for 
purposes of Section 203(m} of the Investment Advisers Act of 1940, as amended (15 
U.S.C § 80b-3(m)) and regulations of the Securities and Exchange Commission 
thereunder. 

(SJ Notwithstandingparagraphs (g)(3} and (4) of this section, the followingpersons do not 
need to be counted as NUnited States personsll or as being "in the United States" with 
respect to a particular commoditypool that is a private fund: 

(i) Anv person who is a HUnited States personN or Nin the United Statesll who 
acquired secur1ties issued bya commoditypool byw~.v of an offshore secondary 
market transaction not involving the commoditypool or its agents, affiliates or 
intermediaries,· and 

(ii) Anyperson who is not a United States person or in the United States each time 
such person acquires securities issued by the commoditypool 
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Section 4.14 is amended by revising paragraphs {a){8)(i)(D), {a){8)(iii)(A) introductory text 
(a)(B)(iii)(A)(;J, and (a)(B)(iv) introductory text, adding paragraphs (aX11), (a)(12), revising paragraph 
(c)(2) and adding paragraph (d), as follows: 

§ 4.14 Exemption from registration as a commodity trading advisor. 

(a)*** 

(8)* * * 

(i)* * * 

(D) A commodity pool operator who has claimed an exemption from registration under§ 
4.13(a)(3), or4.13(a)(7l or, if registered as a commodity pool operator, who may treat each 
pool it operates that meets the criteria of § 4.13(a)(3), or 4. 13(a)(7) as if it were not so 
registered. 

*** 

(iii)(A) A person who desires to claim the relief from registration provided by this §4.14(a)(8) 
or bv§ 4.14(a)(12) must file electronically a notice of exemption from commodity trading 
advisor registration with the National Futures Association through its electronic exemption 
filing system. The notice must: 

***** 

(2) Contain the section number pursuant to which the advisor is filing the notice (i.e., under 
§4.14(a)(8)(i) or§ 4.14(a)(121) and represent that it will provide commodity interest advice 
to its clients in accordance with the criteria of that paragraph or paragraphs; and 

*** 

(iv) Each person who has filed a notice of registration exemption under this §4.14(a)(8) or§ 
4.14(a)(12) must: 

*** 

(11 J The person is a "foreign commodity trading advisor," as defined herein, 

(12) The person is a commodity trading advisor with its principal office and place of 
business outside the United States it (1) the commodity trading advisor does not serve 
as a commodity trading advisor to anv United States person other than a commodity 
pool that is a private fund and (2) the net asset value of all commoditypools that are 
private funds advised by the commodity trading advisor at a place of business in the 
United States are solelv attributable to commodity pools that are private funds, the 
total value of which are less than $150,000,000; provided that the commodity trading 
advisor has filed notice of its intent to rely on this provision in accordance with 
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paragraph {a)(B)(iiiJ of this section and maintains records in accordance with 
paragraph {a)(B){flv) of this section;. 

***** 

(c) *** 

(2) If a person provides commodity interest trading advice to a client described in 
paragraph (a) of this section and to a client for which it must be, and is, registered as a 

commodity trading advisor, or if the person will be eligible to deregister asa commodity 
trading advisor because, after complying with the requirements set forth be/ow, it will be 
able to rely on registration exemptions for all of the accounts to which it provides 
commodityinteresttradingadvice, the person is exempt from the requirements applicable 
to a registered commodity trading advisor with respect to the clients so described; 
Provided, That the person furnishes in writing to each prospective client described in 
paragraph (a) of this section a statement that it will provide commodity interest trading 
advice to the client as if it was exempt from registration as a commodity trading advisor; 
Provided Further, That the person provides to each existing client described in paragraph 
(a) of this section a right to terminate its advisory agreement, and informs such client of 
that right no later than the time the person commences to provide commodity interest 
trading advice to the client as if the person was exempt from registration. 

{d) Definitions applicable to this section. 

(1 J The term "foreign commodity trading advisor" means any commodity trading advisor 
who: 

(i) Has no place of business in the United States: 

(ii) Serves as commodity trading advisor to, in total, fewer than 15 commoditypools 
that are private funds established in the United States under U.S. law {including 
for this purpose investors in the United States in non-United States commodity 
pools that are private funds/and other U.S. commodity interest trading account 
clients; 

(iii) Serves as commodity trading advisor to commodity pools that are private funds 
established in the United States under U.S. law (including for this purpose 
investors in the United States in non-United States commodity pools that are 
private funds and other U.S. commodity interest trading account clients with an 
aggregate net asset value attributable to such commoditypools that are private 
funds {and investors in the case of non-United States commoditypools that are 
private funds) and other U.S. commodity interest trading account clients of less 
than $25,000,000, or such higher amount as the Securities and Exchange 
Commission may. by rule, deem appropriate in accordance with the purposes 
of Section 203{b)(3J of the Investment Advisers Act of 1940, as amended {15 
U.S.C § BOb-3 {b)(3JJ: and 

13 



(iv) Does not hold itself out generally to the public in the United States as a 
commoditytradingadvisor. 

(2) The term "private fund° has the same meanings as in Section 202 of the Investment 
Advisers Act of 1940, as amended (15 U.S.C § BOb-2) and regulations of the Securities 
and Exchange Commission thereunder. 

(3) The terms "place of business,,, "investor and "in the United States" shall have the 
meanings associated with such terms for purposes of Section 202(a)(30J of the 
Investment Advisers Act of 1940, as amended (15 U.S.C § 80b-2(a)(30))and regulations 
of the Securities and Exchange Commission thereunder. 

(4) The terms "place of business,,, nprincipal office and place of business, n nunited States" 
and uunited States personH shall have the meanings associated with such terms for 
purposes of Section 203(m) of the Investment Advisers Act of 1940, as amended (7 5 
U.S.C § 80b-3(m)) and regulations of the Securities and Exchange Commission 
thereunder. 

(SJ Notwithstandingparagraphs (d)(3) and (4) of this section, the followingpersons do not 
need to be counted as nunited States persons" or as being "in the United States" with 
respect to a particular commoditypool that is a private fund or account· 

(i) Anyperson who is a "United States person" or "in the United States" who 
acquired securities issued qv a commodity pool qv way of an offshore 
secondary market transaction not involving the commodity pool or its 
agents, affiliates or intermediaries; and 

Anv person who is not a United States person or in the United States each time such person 
acquires securities issued by the commoditypool or contributes further assets to such account 
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Christopher J. Kirkpatrick 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Center 
1155 21st Street, NW 
Washington, DC 20581 

Re: Petition for Rulemaking - DAO-Participant Liability 

Dear Mr. Kirkpatrick: 

October 31, 2022 

Haun Ventures respectfully petitions the U.S. Commodity Futures Trading Commission 
("CFTC" or the "Commission") to initiate a rulemaking process and promulgate a regulation 
to provide clarity and certainty related to the obligations of individuals participating in a 
decentralized autonomous organization ("DAO"). See 5 U.S.C. § 553(e); 17 C.F.R. § 13.1. 

DAOs are a democratized governance structure for technology development that we expect will 
be a critical component of the next generation of innovation. On September 22, 2022, however, 
the Commission entered an order and commenced an enforcement action that threatens their 
continued vitality. Specifically, the Commission determined that anyone who votes using their 
tokens-evidently at any point and on any matter-becomes a "member" of the DAO and is 
thereby jointly and severally liable for any future unlawful actions by the DAO. See In re bZeroX, 
LLC, CFTC No. 22-31, slip op. at 9-11 (Sep. 22, 2022); Complaint, CYJ'C v. Ooki DAO, No. 
3:22-cv-05416 (N.D. Cal. Sep. 22, 2022). 

Haun Ventures shares the CFTC's interest in preventing technology from being used for 
unlawful purposes. However, the approach taken by the Commission risks serious damage to 
American competitiveness and innovation, and it creates perverse disincentives for responsible 
actors to participate in good governance over key protocols. While the Commission's 
joint-and-several liability theory is immediately problematic in that it would punish DAO 
participants in a manner not licensed by law, even more worrisome is the shadow this action has 
already cast over the nascent web3 ecosystem. Tokenholders' fear of participating in DAOs due 
to the CFTC's aggressive approach to DAO-participant liability could severely restrict this 
nascent but flourishing technological innovation in the United States. 

Haun Ventures therefore urges the Commission to propose for notice-and-comment a regulation 
that defines the scope of liability for DAO participants and that sensibly limits that liability to 
those who actively engage in or facilitate illegal activity. 

I. Background 

The Commission's actions come at a critical inflection point. The original success of the internet 
was contingent upon open, standardized, community-developed protocols. More recently, 
though, we have seen the emergence of centralized gatekeepers-behemoth, closed platforms 
that exploit individuals' data for commercial purposes. The results of a poll we recently 



commissioned of voters in swing states suggests that average Americans overwhelmingly \.Vant 
to see a better vision for technology in society than the broken status quo. 1 

We believe that a group of emerging technologies based on cutting-edge cryptography, 
commonly referred to as web 3, could provide this better vision.2 

DAOs play a critical role in web3 development. 3 A DAO consists of digital asset holders who vote 
their tokens to democratically govern communities or software protocols using 
blockchain-based rules.4 This "unique governance mechanism" invites "anyone to contribute" to 
a project, which enables "maximum alignment with an organization's community of users."5 

Similarly, by "hand[ing] over decision-making and execution powers to [the] community at 
every level," DAOs "unlock[] a net new value proposition that wasn't previously possible."6 And, 
even though the concept is still in its infancy, DAOs have already embarked on a wide range of 
projects aimed at furthering the common good, \Vith uses as varied as building tools to support 
access to justice, raising money for the Ukrainian \var effort, and improving the financial 
security of individuals worldwide. 7 

While DAO governance varies from project to project, the rules of a DAO are typically laid out in 
smart contracts, \vhich are self-executing and publicly auditable code.8 Once the DAO is 
launched, any community participant can submit a proposal at any time. Proposals can range 
from technical upgrades to treasury allocations or any other actions that concern the project. 
After a proposal is made, community participants may cast their votes (though no one is 
required to vote their tokens on any particular proposal). If the proposal achieves some 
predefined level of consensus, it is then accepted, implemented, and enforced by smart 
contracts. The process is typically quite transparent and auditable: "[t]he details of each 
proposal are readily available, voting history is continuously recorded, and even the voting 
records of particular token holders can be observed."9 

'See Chris Lehane & Tomicah Tillemann, The Web3 Voter, Haun Ventures (Sep. 29, 2022), 
https:/ /mirror.)(}7./haunventures.eth/DtY!t_ vAijoqRV 41S:\1NAcu6kwCA:\18Mc_p8Gsj~TfP6o (detailing the findings of a poll 
shov,:ing, among other things, that "over 90% of voters express suppm1 for an internet that is community mvned, community 
governed, and gives people greater control over their information"). 

'See. e.g., Howard Wu, How the Coming Prit1acy Layer Will Fix Ille Broken Web, Future (June 1-5, 2021), 
ht t ps ://fut tirc .com/ a -privacy-layer-for-thc-wcb-can-changc-c\'eryt hing/. 

< See. e.g., Emilia La Capra, What is the role ofa decentralized autonomous organization in Web3?, CoinTelegraph (Feb. 26, 2022), 
https ://coin telegraph.com/ explaimx\/ what-is-the-rok-of-a-deccntralizcd-a utonomou~-organilation-in-wcb:1 ("The network design 
of DA Os perfectly combines with the foundation ofWeb3, fueling a new creator economy and the future of work."). 

'See Decentrali?ed autonomous organizations, Ethereum https://ethereum.org/en/dao/ (last >"isited Oct. 15, 2022); Paul Kim, 
Decentralized autonomous organizations (DAOs) are non-hiemrchical cmmmmities opemting on b/ockchain technology, Business 
Insider (.Jul. 22, 2022), https://www.businessi1rnider.com/personal-finance/what -is-a-dao. 

·' Chris Ahn, Business-Governance Fil, Haun Ventures (July 28, 2022), 
ht t ps ://mirror .xyz/hau nvcnt urcs.cth/ renjKDhQY8gXsPWUlhVzZ4z 1yq VYEbT JZg \V dE1T 909 U. 

"Id. 

• See /,exDAO, DAO Central, https://daocentral.com/dao/lex (last visited Oct. 17, 2022) (huilding tools that support access to 
justice); Daniel Roherts, What DAOs Can Do: $6.75M in 1':tlwrewnfm· Ukraine, Decrn)t (:\far. 5, 2022), 
https :/ / decrn)t.co/ 94386/ ukraine-dao-millions- in -ethereum -shov,'s-what -dao-can -do ( raising Cf}l)to donations for the Ukrainian 
\Var effort against Russia); "/he Maker· Pmtoco/: MakerD/1.0's Multi-Col/ateml Dai (MCD} System 
https://makerdao.com/en/whitepaper/ (last visited Oct. 17, 2022) (using stablecoin to empower individuals without bank access or 
in countries \~ith unstable currencies achieve financial security). 

'Da\'id Shuttleworth, Whal Is,1 Dl1O,1nd How Do They Work?, Consensys (Ocl. 7, 2021), 
https:/ /conscnsys.net/blog/blockchain-cxplained/what-is-a-dao-and-how-do-thcy-work/. 

"Id. 
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The Commission's recent enforcement action concerns a particular DAO named Ooki DAO. In 
2019, bZeroX, LLC designed and deployed a blockchain-based protocol that allowed for 
accepting orders for and facilitating margined and leveraged retail commodity transactions. 
bZeroX eventually decided to transfer control of the protocol to Ooki DAO. This transfer was 
done in an effort to "insulate the [Protocol] from regulatory oversight and accountability for 
compliance with U.S. law." Complaint, supra at 14. Last month, the CFfC responded by 
bringing a civil action against Ooki DAO in federal court. The agency sought to enjoin the DAO 
from engaging in any "commodity-related activity," and furthermore asked for the court to issue 
"civil monetary penalties" against it. Id. at 4. 

In an accompanying consent order issued against bZeroX and its two founders, the Commission 
expressed its views that (1) Ooki DAO is an "unincorporated association," (2) the founders had 
become "members" of the association simply by voting their tokens, (3) Ooki DAO had violated 
the Commodity Exchange Act ("CEA") and a CFfC regulation, and (4) the founders, as voting 
members of Ooki DAO, were "personally liable" for the violations. See In re bZeroX, LLC, slip 
op. at 9-11. In reaching that conclusion, the Commission relied on a state-common-law doctrine 
providing that members of a for-profit unincorporated association are jointly and severally liable 
for the debts of that association. See id. at 11 (collecting cases). The Commission noted that it 
"d[id] not take a position ... as to the appropriate monetary sanctions against the Ooki DAO" 
more generally, as its Order concerned the founders only. Id. at 11 n.12. But the Order's logic and 
the Commission's recent enforcement action suggest that it viev,'s the other voting members of 
the DAO as similarly liable for Ooki DAO's unlawful acts. See Complaint, supra at 17 ("The Ooki 
DAO is an unincorporated association comprised of Ooki Token holders who have voted those 
tokens to govern the Ooki Protocol."). 

Commissioner Mersinger issued a dissenting statement. See Press Release, CFTC, Dissentin9 
Statement of Commissioner Summer K. Mersinger (Sep. 22, 2022). 10 There, she made clear that 
she "d[id] not condone individuals or entities blatantly violating the CEA or [the CFTC's] rules." 
Id. And she took no issue with the agency's filing of an enforcement action against an 
unincorporated association generally. See id. But Commissioner Mersinger believed that the 
Commission "cannot arbitrarily decide who is accountable for those violations based on an 
unsupported legal theory amounting to regulation by enforcement." Id. She explained that the 
Commission's order (1) "fail[ed] to rely on any legal authority in the CEA" or "case law relevant 
to this type of action," (2) "arbitrarily define[d] the Ooki DAO unincorporated association in a 
manner that unfairly picks winners and losers," (3) "constitute[d] blatant 'regulation by 
enforcement' by setting policy based on new definitions and standards never before articulated 
by the Commission or its staff," and (4) ignored an alternative, aiding-and-abetting theory of 
liability "that is specifically authorized by Congress" and that could have been used to hold the 
founders liable. Id.; see 7 U.S.C. § 13c(a). 

The CFTC's actions against Ooki DAO sent shockwaves through the web3 community. 11 Based on 
the Commission's sweeping approach to liability, individuals quite reasonably fear that the mere 

'" Avui/ub/e ut http~:// W'Ww.dtc.guv /PrcssRuum/SpeechcsTc~timuny / mcrsingcr~takmcn !092222. 

"See, e.g .. Olga Kharif & Allyson Versprille. C'rypto DAOs and Their· Token Holders Aren't .'iafefmm the C'V/'C', Bloomherg (Sep. 23, 
2022), https:/ /wv,w.bloomherg.com/nev>'s/articles/2022-09-23/are-cryvto-daos-and-governance-token-holders-safe-frorn-the-cftc; 
Owen Fernan, CfTC Action Aguinst DAO Outrages Crypto and One of Its Own Commissioners, The Defiant (Sep. 22, 2022), 
https:/ /thedefiant.io/cftc-sues-dao: Guillermo ,Timenez & .Jason Nelson, CfTC Sues a DAO. Ruising Legal Questions jrw DeFi 
Founders and Users, Dec11vt (Sep. 23, 2022), https:/ /decrypt.co/110407/cftc-ooki-dao-bzx-lawsuit-legal-questions-defi; ,Jana S. 
Farmer& ,John Cahill, DAOs: A qume changer in need of new rules, Reuters (Oct. 7, 2022), 
https :/ /www .rcukrs.com/kgal/)cga\imlu~lry / <laus-ga~c-changer-nee<l-ncw-ruks-2022-10-07 /. 
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act of voting on a single proposal could place them on the hook for whatever the DAO may do. 
That has produced an instant chilling effect on DAO participation. After all, if a DAO stumbles 
into unforeseen legal trouble, then, based on the Order's rationale, individuals who voted their 
tokens on matters entirely unrelated to the activity in question could be held liable as members 
of the organization. The Commission's theory might extend to those who sold their tokens prior 
to the unlavvful activity, or even to those who actively voted against the unlawful activity.'~ 

A mlemaking is desperately needed to quell these concerns, gather insight from the community, 
and align the Commission's approach with that authorized by the CEA. 

II. Statement of Interest 

Founded by former prosecutor Kathryn Haun in 2022, Haun Ventures is a venture capital firm 
with $1.5 billion in assets under management, dedicated to making investments in web3 
companies and projects. We are committed to helping builders work towards a web3 ecosystem 
that future generations will admire. Beyond providing capital to projects, Haun Ventures aims to 
deliver system change-helping policymakers build effective incentive structures for the web 
that can increase trust, transparency, privacy, and opportunity. 

We have a direct stake in seeing this rule promulgated. A number of our portfolio projects are 
connected with DAOs, and \Ve have a financial interest in seeing these projects succeed. We 
believe that a necessary prerequisite is an environment in which responsible actors can 
participate in good governance over protocols. Such an environment is not possible if 
tokenholders fear participating in DAOs due to the CFTC's aggressive approach to 
DAO-participant liability. 

Haun Ventures is thus an "interested" party with respect to the proposed rule set out in this 
Petition. See 5 U.S.C. § 553(e). 

III. Legal Authority to Promulgate the Rule 

Haun Ventures submits this Petition pursuant to the Administrative Procedure Act, which gives 
any "interested [organization] the right to petition for the issuance ... of a rule." 5 U.S.C. 
§§ 551(2), 553(e); see also 17 C.F.R. § 13.1. Congress gave the Commission the authority "to make 
and promulgate such rules and regulations as, in the judgment of the Commission, are 
reasonably necessary to effectuate any of the provisions or to accomplish any of the purposes of 
[the CEA]." 7 U.S.C. § 12a(5). Pursuant to that "broad grant of power," CFI'C v. Schor, 478 U.S. 
833, 843 (1986), the Commission can and should adopt the following proposed rule in 
accordance with the rulemaking requirements set out in 5 U.S.C. § 553. 

IV. Text of the Proposed Rule 

The Commission should amend 17 C.F.R. § 1.3 to include the follmving definition: 

Decentralized Autonomous Organization ("DAO"). This term refers to an organization

(1) the governance of which is primarily determined using software to allow for 
decision-making via a set of smart contracts; and 

"See In re bZemX. LLC, slip op. at 10 ("Once an Ooki Token holder rntes his or her Ooki Tokens to affect the outcome of an Ooki 
DAO governance vote, that person has voluntarily participated in the group formed to promote the common objective of governing 
the Ooki Protocol and i~ thus a member of the Ooki DAO unincorporated association."). 
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(2) that is not economically or operationally controlled by any single person, 
entity, or group of persons or entities under common control. 

For the purposes of this definition-

The term "smart contract" means self-executing code, script, or 
programming language that executes defined rules when deployed to a 
digital ledger or database which is chronological, consensus-based, 
decentralized, and cryptographically-verified in nature. 

The Commission should also propose for notice and comment, and then promulgate, the 
following rule that clarifies the scope of DAO-participant liability: 

17 C.F.R. § _ Liability for a Decentralized Autonomous Organization's 
Violations 

(a) Purpose. DAOs represent a novel structure for the development and 
governance of, and oversight over, new technologies. Although a DAO's 
participants are not entirely immune from liability should the DAO violate any of 
the provisions of the Commodity Exchange Act or any of the rules or regulations 
in this chapter, it is the intent of the Commission to limit individual liability to 
those who actively engage in or facilitate such violations. 

(b) DAOs As "Persons." A DAO is considered a "person" as defined in§ ia(38) 
of the Commodity Exchange Act if it amounts to an association of individuals who 
have combined for a common cause. 

(c) Limitations of Liability for DAO Participants. No person will be held 
liable or otherwise responsible for a DAO's violations of the Commodity 
Exchange Act or any of the rules or regulations in this chapter unless the person 
has-

(1) Willfully caused the DAO to commit such violation; 

(2) Willfully aided, abetted, counseled, commanded, induced, or procured 
the commission of such violation; or 

(3) Acted in combination or concert with another person for the purpose 
of having the DAO commit such violation. 

(d) Illustrations. The following are representative examples of persons who 
would not be held liable or otherwise responsible for a DAO's violations. These 
examples are illustrative only and are not meant to be exhaustive. 

(1) A person owns governance tokens in a DAO but never uses those 
tokens to vote on any governance proposal. The person is not liable for the 
DAO's violations by virtue of owning the governance tokens. 

(2) A person owns governance tokens in a DAO and uses them to vote 
only once on a name-change proposal. Later, it is discovered that the DAO 
violates one of the Commission's regulations. The person is not liable 
based on her vote in a matter unrelated to the illegal activity. 
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(3) A person owns governance tokens in a DAO and actively votes those 
tokens on all proposals. He later ceases all voting activity and sells all of 
his governance tokens. At the time of sale, the DAO has done nothing 
unlawful, but the Commission subsequently passes a regulation that 
renders the DAO not in compliance with the law. The person is not liable 
based on his prior voting activity. 

(4) A person owns governance tokens in a DAO and actively votes those 
tokens on all proposals. A third party submits a proposal that would have 
the DAO engage in activity that violates the Commodity Exchange Act. 
The person votes her tokens against the third party's proposal, but it 
ultimately passes. The person is not liable based on her vote against the 
unlawful activity. (Nor \vould she be liable if she had abstained from 
voting.) 

(5) A person owns governance tokens in a DAO and delegates his right to 
vote on all proposals to a third party. The person takes no action to aid, 
abet, counsel, command, induce, or procure the commission of a violation 
by the third party to violate the Commodity Exchange Act. The third party 
votes the delegated tokens in favor of a proposal that would result in a 
violation of the Commodity Exchange Act. The person is not liable based 
on his delegation of tokens to the third party. 

V. Reasons to Promulgate the Rule 

Haun Ventures believes that the proposed rule would be in the public interest, first because it 
would provide clear notice to the participants of a DAO concerning when their actions might 
expose them to potential liability, and second because the legal position relied upon in the 
Commission's recent order presents both legal and pragmatic issues. The Commission should 
accordingly promulgate the proposed rule to restore public confidence that the CFTC will \Vork 
with interested parties to develop a regulatory regime that is suitably tailored for critical 
emerging technologies. 

A. The Commission's Approach is Unlawful 

The proposed mle is preferable to the Commission's current approach because the current 
approach goes beyond the text of the CEA. As Commissioner Mersinger explained, "[t]here is no 
provision in the CEA that holds members of a for-profit unincorporated association personally 
liable for violations of the CEA or CFTC rules committed by the association based solely on their 
status as members of that association." Dissenting Statement, supra. And the Commission's role 
is not to expand liability by administrative fiat; that job belongs to Congress. See Cent. Bank, 
NA. v. First Interstate Bank, NA., 511 U.S. 164, 176-77 (1994) (determining the scope of 
liability based on statutory text); Pinter v. Dahl, 486 U.S. 622,653 (1988) (same). 

Congress has authorized liability for CEA violations in just five circumstances, \vhich are 
sufficiently comprehensive to capture individuals who participate in a DAO and who actively 
engage in or facilitate unla½ful activity. But the CEA does not support imposing penalties 
against individuals who participate in a DAO and who simply vote their tokens in matters that 
do not further unlawful activity. The five circumstances are as follows. 
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First, one "who commits, or \.vho willfully aids, abets, counsels, commands, induces, or procures 
the commission" of a violation can be held liable. 7 U.S.C. § 13c(a). But a person who votes her 
tokens on matters unrelated to a DAO' s illegal activity ( or who votes against that illegal activity) 
does not herself commit a violation. Nor does she willfully aid or abet a violation in any way. 
After all, as courts and the Commission have held, "a specific unlawful intent to further the 
underlying violation is necessary before one can be found liable for aiding and abetting." Gracey 
v. J.P. Morgan Chase & Co. (In re Amaranth Nat. Gas Commodities Litig.), 730 F.3d 170, 181 
(2d Cir. 2013) (quoting In re Richardson Secs., CFTC No. 78-10, 1981 WL 26081, at *5 (Jan. 27, 
1981)); see also, e.g., Damato v. Hermanson, 153 F.3d 464, 472-73 (?th Cir. 1998). It is "not 
sufficient" that one is "[m]erely associat[ed]" with the violator. Richardson, CFTC No. 78-10, 
1981 WL 26081, at *6 (first alteration in original) (quoting Snyder v. United States, 448 F.2d 
716,718 (8th Cir. 1971)). 

Second, the CEA imposes liability against those "who act[] in combination or concert with" 
others "in [a] violation" of the Act or the Commission's rules. 7 U.S.C. § 13c(a). That similarly 
requires a guilty mens rea-specifically, an "agreement of two or more persons in a common 
plan or enterprise" to commit the violation . .Jeffers v. United States, 432 U.S. 137, 148 n.14 
(1977) (defining "concert"); see also Black's Law Dictionary 323 (10th ed. 2014) (defining 
"combination" as similar to a conspiracy); Combination, Wolters Klmver Bouvier Law 
Dictionary Desk Edition (2012) ("By combination is understood, in a bad sense, a union of men 
for the purpose of violating the lav,'. 11

). Such an agreement to violate the law is lacking \vhen a 
person votes her tokens on matters unrelated to a DAO's illegal activity-or, again, when she 
votes against such measures. 

Third, one "who willfully causes an act to be done or omitted which if directly performed or 
omitted ... would be a violation ... may be held responsible for such violation." 7 U.S.C. 
§ 13c(a). Clearly, the mere act of voting one's tokens on matters unrelated to illegal activity does 
not "willfully cause[]" that activity; nor does voting against it. See Sqfeco Ins. Co. of Am. v. Burr, 
551 U.S. 47, 57 (2ocq) (requiring a showing of "knowledge" or, in some circumstances, 
"reckless[ness]," before concluding that one has acted "willfully"). 

Fourth, a "principal" can be held liable for the acts of its "agent" under the CEA. 7 U.S.C. 
§ 2(a)(1)(B). But under no reasonable construction can a DAO that acts illegally be considered 
the "agent" of an individual who votes her tokens on matters entirely unrelated to the illegal 
activity. That would require a (nonsensical) showing that the DAO "act[ed] for" the innocent 
voter '\vi.thin the scope of [the DAO's] employment or office" when it violated the law. Id.; see 17 
C.F.R. § 1.2. 

Fifth, and finally, one "who, directly or indirectly, controls any person who has violated" the Act 
or its implementing regulations "may" be held liable if the CFTC "prov[es] that the controlling 
person [1] did not act in good faith or [2] knowingly induced, directly or indirectly, the act or 
acts constituting the violation." 7 U.S.C. § 13c(b). To establish "control" for purposes of§ 13c(b), 
"the Commission must show that the defendant 'actually exercised general control over the 
operation of the entity principally liable' and 'possessed the power or ability to control the 
specific transaction or activity upon which the primary violation was predicated, even if such 
power was not exercised."' CFTC v. Baragosh, 278 F.3d 319, 330 (4th Cir. 2002) (quoting 
Monieson v. CFTC, 996 F.2d 852, 859 (?th Cir. 1993)); see also In re .Johns, CFTC No. 01-22, 
2001 WL 951733 at *3 (Aug. 21, 2001). Absent ownership of a majority of a DAO's governance 
tokens, individual tokenholders are not likely to exercise such control over a DAO. And even 
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then, the Commission \.vould still have to show that the controlling tokenholder lacked good 
faith or knowingly induced a violation before she could be held liable. 

Taking stock: the five circumstances for imposing liability in the CEA reflect a commonsense 
approach which enables the CFTC to punish those who actively engage in or facilitate illegal 
activity. These provisions can and should be used to target bad actors who leverage DAOs for 
unlawful means. See Dissenting Statement, supra (noting that "the Commission could have 
found [the two founders] personally liable for Ooki DAO's violations based on the 
aiding-and-abetting provisions" contained in 7 U.S.C. § 13c(a)). But in the CFTC's "anxiety 
to ... protect[] the public," the agency "must take care not to extend the scope of the statute 
beyond the point \vhere Congress indicated it would stop." flJA v. Brown & Williamson 
Tobacco Corp., 529 U.S. 120, 161 (2000) (quotation omitted). The CEA cannot be sensibly 
construed to permit the punishment of individuals who vote their tokens on matters unrelated 
to a DAO's illegal activity, or who vote against that activity. 

In reaching a contrary conclusion, the CFTC's Order relied exclusively on three cases that 
applied state partnership law to hold individuals liable for the debts of an unincorporated 
association. See In re bZeroX, LLC, slip op. at 11 (citing Karl Rove & Co. v. ThornbHrgh, 39 F.3d 
1273, 1285 (5th Cir. 1994); Shortlidge v. Gutoski, 484 A.2d 1083, 1086 (N.H. 1984); Libby v. 
Perry, 311 A.2d 527, 533 (Me. 1973)). None of those cases supports the Commission's sweeping 
approach to DAO-participant liability. 

For one thing, the CEA does not provide that state partnership law should govern liability for 
statutory violations. As already explained, the CEA's text clearly and comprehensively sets forth 
who can be held responsible for violations. Those "express" provisions detailing who is legally 
responsible "impl[y] that there are no other circumstances" that would give rise to liability. 
Jennings v. Rodriguez, 138 S. Ct. 830, 844 (2018); see Antonin Scalia & Bryan A. Garner, 
Reading Law: The Interpretation of Legal Texts 107 (2012) ("The expression of one thing 
implies the exclusion of others[.]"). 

Yet even taking those state-law cases on their terms, they fail to support the Commission's 
approach. At common law, courts held members of for-profit unincorporated associations liable 
for the organization's debts in order "to protect third parties with \vhom the unincorporated 
association dealt." Karl Rove, 39 F.3d at 1285. There was otherwise no "judicial entity" to sue. 
Id. And because the individual members "contemplated" the potential for "profit and loss" due 
to their partners' dealings, it was only equitable to hold them jointly and severally liable for 
debts incurred in the course of the partnership's activities. Blair v. S. Clay Mfg. Co., 121 S.W.2d 
570, 572 (Tenn. 1938). 

That rationale is fundamentally inapposite to CFfC enforcement actions. In those proceedings, 
the CFTC "is not simply collecting an unpaid contractual debt." Dissenting Statement, supra. It 
is instead acting to "punish" violations of the CEA, Commodity Trend Serv., Inc. v. CFI'C, 149 
F.3d 679, 688 (7th Cir. 1998), often "imposing sanctions that only the Government can impose," 
Dissenting Statement, supra. There is no sound reason-either in law or in equity-to impose 
such punishments against innocent DAO paiticipants simply because they have voted their 
tokens. Cf United States v. A & P Trucking Co., 358 U.S. 121,127 (1958) ("[T]he conviction of a 
partnership cannot be used to punish the individual partners, \vho might be completely free of 
personal guilt."). 
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In sum, the CEA precludes the Commission's aggressive approach to DAO-participant liability. 
The proposed rnle, by contrast, respects and is consistent with the CEA's limitations. The 
Commission should thus abandon its ill-conceived enforcement approach, grant this Petition for 
Rulemaking, and promulgate a rule clarifying that DAO paiticipants are not liable unless they 
actively engage in or facilitate illegal activity. 

B. The Commission's Approach Will Produce Adverse Consequences 

Beyond the legal difficulties with the Commission's approach, the practical concerns for the 
web3 community are equally troubling. As of this writing, there are nearly 5,000 DAOs. •:i And 
those DAOs-as well as the larger economy-benefit immensely from the participation of 
approximately 700,000 active participants, including both voters and proposal makers. 11 Yet the 
Commission's approach "affirmatively disincentivizes voting participation in DAO governance 
generally." Dissentin9 Statement, supra. That is because DAO participants must now worry that 
the simple act of voting their tokens on any governance matter could subject them to future 
liability should the DAO do something illegal. An analogy to successful collaborative projects of 
the past may be illustrative as to \.vhy that is so troubling: if Wikipedia contributors had been 
held jointly and severally liable for copyright violations in the early days of the platform, it is 
unlikely that it would have ever achieved sufficient uptake to become one of the largest 
repositories of human knowledge in history. 

The sword of Damocles that now hangs over a DAO participant who votes her tokens will 
inevitably "have a chilling effect that discourages voting, thereby hindering good governance and 
the development of a culture of compliance in this setting." Id. Indeed, even if a voter wants to 
"encourage[] following the lav,'," the risk that her vote won't ultimately carry the day might be 
reason enough not to vote in the first place. Id. And, because of that risk, the CFfC's aggressive 
approach could paradoxically lead to more illegal governance proposals passing. 

And this is to say nothing of the detrimental effect it could have on existing protocols. Many 
protocols governed by DAOs that have already been deployed \Vere built with minimum voting 
thresholds. To the extent that tokenholders are unable or unwilling to vote, these protocols 
could be stuck in stasis-unable to change their parameters or, worse, unable to patch 
vulnerabilities that have been identified, thereby exposing them to attack. 

The chilling effect poses significant threats to the stability and future of all DAOs. By its own 
terms, the Order only explicitly extends liability to voting members of "for-profit" DAOs. In re 
bZeroX, LLC, slip op. at 11. But imposing what amounts to strict liability in those circumstances 
for the acts of others is itself problematic, and it raises a host of other questions too. For 
instance, will participants in "non-profit" DAOs similarly be held liable if the organization 
stumbles into legal trouble? If not, what is the dividing line between a "for-profit" and a 
"non-profit" DAO? Is it enough that governance tokens can be bought and sold for a profit? Or 
must a DAO "[seek] to be characterized as a non-profit organization in [a] federal or state 
registration or tax filing" to avoid subjecting its voting participants to joint and several liability? 
Id. The Commission's approach is painfully opaque and utterly divorced from the text of the 
CEA, which contains no dividing line based on for-profit status. Then there are the inevitable 
questions as to \vhich DAO voting participants the CFfC will target. Does it matter if a 

'" See Orga11ia1/ions, DccpDAO, htlps:/ /dccpdao.io/organizations (last visited Oct. 26, 2022). 

"Id. 
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tokenholder voted exclusively on matters unrelated to illegal activity? Is a tokenholder shielded 
from liability for organizational acts committed after the sale of her tokens, or does she remain a 
DAO participant by virtue of having voted in the past? What if a DAO participant votes against 
illegal activity but her vote does not ultimately tip the scales-is she too liable? 

All these questions underscore the need for the CFfC to articulate clear, prospective rules that 
paiticipants may abide by-and to do so quickly to mitigate the risk of crippling the responsible 
development of web3's architecture. The proposed rule meets these ends, offering a clear, 
sensible, and lav.rful approach to DAO-participant liability. 

Should the Commission refuse to engage in rulemaking here, the negative effects would extend 
well beyond DAOs. Indeed, the CFTC's enforcement action "is the latest example of why an 
'enforcement only' approach to web3 is bad for the rule oflaw, bad for the US economy, and bad 
for national security."15 

Consider, first, the rule of law. The American people are "entitled to rely on the law as written." 
Bostock v. Clayton County, 140 S. Ct. 1731, 1749 (2020). And yet, until the CFTC issued its 
order, the \veb3 community had no notice-from any written law-that the simple act of voting 
their tokens could expose them to significant personal liability. See Dissenting Statement, 
supra. The problem does not stop \vi.th the CFfC's enforcement action against Ooki DAO. Those 
from all corners of the community now have reason to fear that similar, notice-less enforcement 
actions will be the CFfC's preferred approach for dealing with novel digital-asset-related issues 
moving forvvard. Such an oblique and aggressive enforcement strategy dissuades people from 
joining or participating in projects. To alleviate these concerns, it \vould be helpful for the 
Commission to fortify its commitment to engaging with the private sector'6 and to provide 
certainty about what the rules are with respect to the new universe of technologies embodied in 
web3. 

In addition, if the CFfC "adopt[s] an enforcement-only approach as opposed to an enlightened 
partnership" with the web3 community, that will "push[] th[e] next generation of developers to 
go off-shore." Lehane & Tilleman, supra note 15. That, too, is a major problem. But this 
rulemaking would provide the government with an opportunity to stave off those consequences. 
By engaging in a collaborative rulemaking effort with interested parties to create a fair, sensible 
regulatory framework-one that punishes wrongdoing \vhile fostering and incentivizing 
responsible development-the CFfC will show that it is willing to consider these novel and 
complex issues from every angle. That will help the country keep pace with technological 
developments so that the U.S. is positioned to attract the economic drivers of the future and not 
have them leave the country. 

An enforcement-only approach-and its concomitant chilling effects on the web3 
community-will risk the country's national security too. Id. This much is clear: the 
infrastructure of the internet is going to change. And that change "is going to take place amidst 
the global fight between democracies and autocracies." Id. A<; a result, the United States needs to 

'' Chris Lehane & Tomicah Tillemann, CV!C. D/1.0s, and Wily Regulation hy E1;forcement is Bad for the U.S., Haun Ventures {Sep. 
28, 2022), https:/ /mirror.:>.)'? /haunventures.eth/09BLyEt:-88SljwYLVYOy1Bt:rLH_ -\iXnC2P87X8fAto. The CFJ'C is not alone. In 
a similar haste to punish those who ah use hlockchain technology, the Office of Foreign Assets Control C-OFAC") broadly sanctioned 
"Tornado Cash," a ~irtual currency mixer that relies on open-source code to protect financial pri\·acy in Ethereurn transactions. In 
doing so, however, OFAC appears to have overntepped its statutory authority-and it may have violated innocent Arnerica1rn· 
constitutional rights along the way. See Katie Ilaun & ,lames Rathmell, OFA.C Cmmot Shut Down Open-Source Sr!ftware, llaun 
Ventures ( Oct. 18, 2022), https: / / mirror.xyz/haunventures.eth/lTTj2t5XoTYLH-3 bRrlVtg1joGSN89-wddRYbCkekP).1. 

16 See, e.g., Press Release, CFTC, Chairnmn Benham Announces Technology ond Ciis/omer Ou/reach Organfaotion (July 26, 2022), 
cwai/oble al https:/ /www.cflc.go\'/PrC'ssRoom/PressRelcasC's/8s6:J-22: Press RelcasC', CFTC, CFTC Launches LabCFTC os Mojor 
Fintec/1 lnitiatiue {May 17, 2017), available at https://v>'\\'W.cftc.gov/PressRoom/PressReleases/7558-17. 
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foster a regulatory environment that does not hamstring developers who are looking to build 
web3 responsibly. If the United States does not lead in supporting the developers for this neA't 
generation of the internet, it is going to cede its ability to shape what the future of the internet 
looks like. 

In short, Haun Ventures respects the Commission's aims in seeking to crack down on any who 
seek to abuse technology for unlav1rful ends. But the CFfC also needs to consider the costs before 
adopting an overly aggressive stance that both chills lawful DAO participation and subjects 
innocent voters to liability. Rulemaking provides a prime opportunity to fully consider the 
complex issues at hand and "promote responsible innovation" in this novel policy arena. 7 U.S.C. 
§ s(b). 

C. Rulemaking Will Benefit the Commission and Interested Parties 

Beyond the issue of DAO-participant liability, Haun Ventures submits that the Commission 
ought to prioritize proactive rulemaking as the primary means for adapting its regime to 
emerging technologies of all stripes, including those underpinning web3. 

Rulemaking "fosters logical and thorough consideration of policy," as \vell as administrative 
legitimacy. Lisa Schultz Bressman, Beyond Accountability: Arbitrariness and Legitimacy in the 
Administrative State, 78 N.Y.U. L. Rev. 460, 542, 546 (2003). Utilizing rulemaking procedures 
"opens up the process of agency policy innovation to a broad range of criticism, advice and data 
that is ordinarily less likely to be forthcoming in adjudication." Nat'l Petrolellm Refiners Ass'n v. 
FTC, 482 F.2d 672, 683 (D.C. Cir. 1973). And "the legislative form of rules may allow for a 
better-crafted decision, with exceptions when appropriate." Jack M. Beermann, Inside 
Administrative Law 179 (2011). The Commission's Ooki DAO Order, by contrast, shows why 
adjudication may not work effectively as a means for adapting old laws to new technologies. 
Without the benefit of public input, the Commission has articulated an unduly broad and 
sweeping approach to DAO-participant liability that we believe to be contrary to law, uncertain 
in scope, and un\vise. Rulemaking would give the Commission the opportunity to hear from all 
interested parties before doubling duwn on this course. 

Proceeding by rulemaking also has the advantage of "promot[ing] fairness values." Keith 
Werhan, Principles of Administrative Law 196 (3d ed. 2019). Unlike the Commission's ad hoc, 
regulation-by-enforcement approach, rulemaking "provid[es] advance notification to affected 
individuals" of their legal rights and obligations. Id. This is paiticularly important for those in 
the web3 community who operate at the bleeding-edge of technology and are seeking to 
responsibly "advance new ideas that will serve the common good." Lehane & Tillemann, supra 
note 15. By and large, those individuals "want to follow the law and ,vill do so." Id. But those 
laws need to be established upfront through transparent, democratic processes-lest the 
government stifle innovation in decentralized governance and unfairly punish those trying to 
lav.rfully build the next generation of the internet. 

VI. Conclusion 

DA Os represent a unique opportunity to leverage the underlying technology of \veb3 to open the 
field for a nev,' organizational form that provides better, more democratized participation in 
technology development and innovation. Yet the Commission's approach to DAO-participant 
liability unduly, unfairly, and unlawfully chills this innovation in governance. As with almost any 
technology, web3 platforms can be harnessed for good and bad-and we need clear rules of the 
road to help promote the growth of the good and suppress the bad. The proposed rule serves 
both of those worthy ends. It comports with the CEA's text and purposes, enables the CFfC to 
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target bad actors, and ensures that innocent actors are not arbitrarily s\.vept up and held liable 
for a DAO's illegal activity. The Commission should therefore initiate a notice-and-comment 
rulemaking process and promulgate the proposed rule set forth in this Petition. 

Sincerely, 

James Rathmell 
General Counsel, Haun Ventures 

cc: Steven A. Engel, Dechert LLP 
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U.S. COMMODITY FUTIJRES TRADING COMMISSION 
Three Lafayette Centre 

Bradford L. Jacobowitz 
[nteractive Brokers LLC 
465 Columbus Avenue 
Valhalla, New York 10595 

Dear lvir. Jacobowitz; 

1155 21st Str~. f'Nv, Washington, DC 20581 
Telephone: (202) 418-5000 
Facslmlle: (202) 418-5521 

March 18, 1998 

The Commission acknowledges receipt of your petition for amendment of Commission 
Rule I .55(a)(l )(ii), submitted pursuant to Commission Rule 13.2. Your petition explains that 
Interactive Brokers LLC ("Interactive") is a registered futures commission merchant ("FCM') 
which offers customers an electronic order routing system that provides access to futures markets 
from a computer terminal. Interactive plans to make its system available to the public through the 
Internet. As part of the account opening process, Interactive would require customers to read the 
risk disclosure language described in Commission Rule l .55(b). In this regard, Interactive seeks 
an amendment to Commission Rule l.55(a)(l)(ii) that would enable FCMs to fulfill relevant 
disclosure obligations by receiving from their customers an acknowledgment of the required risk 
disclosure statement "with an electronic signature via the Internet rather than an ink signature via 
traditional mail." 

Consistent with the requirements of Rule 13 .2, I have referred the matter to the 
Commission for appropriate action. After the Commission has conferred with its staff about the 
issues raised in your petition, I will notify you of any action that the Commission takes to resolve 
those issues. 

Thank you for your interest in this aspect of the Commission's regulatory program. If you 
need further information about the status of your petition, please contact Ed Case of the Division 
of Trading and Markets at (202) 418-5150. 

Sincerely yours, 

ct...J_O-- cf+ v.1,Jjl:-

(jean A. Webb 
Secretary of the Commission 



Via Federal Express 
Jean A. Webb 
Secretariat 

INTERACTIVE BROKERS LLC 
SUTTON PARK NORTH 

465 COLUMBUS AVENUE 
VALHALLA, NEW YORK 10595 

February 6, 1998 

Commodity Futures Trading Commission 
Three Lafayette Centrt> 
1155 21st Street, )J.W. 
Washington, D.C 20581 

Dear Ms. Webb: 

/19f{j3J 

~fog::i L., Jarnb~witz 
• '-'terlerallcllffll:t¥~i ,

9 Tel., (914) 749:5/lk 8 
Fax: (914) 749-5835 

This petition for a proposed rule change to Commodity Futures Trading Commission 
(the "Commission" or "CFTC'') Rule 1 55(a)(1)(1i) is filed by Interactive Brokers LLC 
("Interactive" or "Petitioner") pursuant tu 17 CFR 13 2. The proposed rule would enable a 
futures commission merchant ("fCM") to open a commodity accoW1t by receiving from its 
customer the Risk Disclosure statement required by CfTC Rule l.55(a)(1)(ii) with an 
electronic signature via the Internet rather an ink signature via traditional mail. 

Nature of Petitioner's Interest 

Interactive is an FCM registered with the Commission. Interactive offers an 
electronic order routing system which permits users to view markets from a computer 
terminal (the Interactive Trader \1Vorkstation, or "IT½'"). Users then .submit orders from 
their ITW, through Interactive, and to an exchange for execution. The Interactive System 
maintains an audit trail \vhich records all relevant attnbutes of an order and time stamps 
the order at various stages (including, the time the order 1s. (i) submitted by the user, (ii) 
received by Interactive, (iii) sent to an exchange for L·xccution, (iv) received by the broker for 
execution, and (v) executed). The Interactive System permits Users to modify or cancel 
orders and the audit trail records all relevant attributes and appropriate time stamps. The 
audit trail also records reports of executions, cancellations and revisions 
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lnteractive will make its system available to the public through the Internet. As part 
of the account opening process, Interactive would require Users who desire to establish an 
account with lnteractive to read the Risk Disclosure statements required by the Commission 
and to evidence and acknowledge that they have rec1d and understood the Risk Disclosure 
statement by typing their name and the date, and clicking an "electronic button" on 
Interactive's Internet web page. Upon clicking the "electromc button," a message will be 
sent to Interactive that contains the customer's typed signature and the customer's 
acknowledgment that the Risk Disclosure statement has been read and understood. 
Interactive documents the customer's consent by electronic confirmation which is retained 
as part of Jnteractive's customer records, using methods which would meet the 
requirements for "Delivery of Statements" under the Ct<TC's June 10, 1997 Advisory 
(" Alternative Method of Complicrnce With Requirements for Deliver and Retention of 
Monthly, Confirmation and PurchasP-and~S;ik Statements"). 

It is the clicking of the "electronic button" which Interactive seeks to utilize in lieu of 
the ink signature under CFTC Rule 1.5.S. As the Cmnm1ss10n has recognized, in form and 
substance, electronic and ink signatures ;:ire materially no different, i.e., they both provide 
suitable acknowledgement. Satisfaction of the Rule 1.55 requirements through 
developments in technology which permit an electronic acknowledgement, rather than an 
ink signature, is a natural step in the evolution of the u~e of the [nternet as a safe and 
efficient means for the public to access markets. 

Text of Rule: 

CFTC Rule 1.55(a)(l) provides as follows· 

"Except as provided in §1.65, no futures commission merchant or, in the 
case of an introduced account, no introducing broker, may open a 
commodity futures account for a cu5tomer unless the futures 
commission merchant or introducing broker first: 

(ii) receives from the customer an ;1cknowledgment signed and 
dated by the customer that he received and understood the 
disclosure stateme11t." 

Text of Proposed Rule: 

"Except as provided in §l.65, no futures commiss10n merchant or, in the 
case of an introduced account, no lntroducing broker, may open a 
commodity futures account for a customer unless the futures 
commission merchant or introducing broker first: 

(ii) receives from the customer an acknowledgment signed 
manually or electronically and dated by the customer that he 
received and understood the disclosure statement." 
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Arguments: 

The elements of the ''signature" requirement [as set forth in CFTC Rule l.55(a)(l)(ii)] 
are not set out with specificity_ In the absence of a specific provision, it is generally 
appropriate to turn for guidance to analogous situntions governed by common law and 
statutory law. 

It is almost universally understood that a signaturt= 1s any form of communicated 
assent which is not oral. For example, Black's Law Dictionary provides the following 
definition: 

"Signature: The act at putting one's names at the end of an instrument 
to attest its validity, the name thus wntten. A signature may be written 
by hand, printed, stamped, typewritten, engraved, photographed, or cut 
from one instrument and attached to another, and a signature 
lithographed on an instrument by a party 1s sufficient for the purpose of 
signing it; it being immaterial \-\1ith what kind of instrument Maricopa 
County vs. Osborn, 60 Ariz. 290, 136 P.2d 270, 274. And whatever mark, 
symbol. or device one may choose to employ as representative of 
himself is sufficient." I.d. at 1281-822 (Emphasis added). 

The Maricopa County case referred to in Black's cites several other cases and 
concludes, relying on text, that "it is immaterial with what kind of an instrument a 
signature is made." Maricopa County vs- Osburn, ::;upra at 136 P.2d 270. A computer would 
be such an iru;trurnent. 

Cases have made clear that a sign<lture may be made by typewriter. Brooklyn City R. 
Co. y. New York, 139 Misc. 691, 248 N.Y.S. 196 (1931)- The Uniform Commercial Code 
defines signature in Section 3-401 to include a mark used "in lieu" of a written signature." 
5.e.e.als.Q CCC-1-201(39). A typed, readablt', computer generated and tran .. ,:;mittcd name would 
be such a ''mark." 

The general laws of various state~ provide similarly for bror1d definitions of the term 
"signature" which would include one placed on a document by computer transmission. For 
example, New York General Construction Law provides in Section 46 as follows: 

"The term signature includes any memorandum, mark or sign, written, 
printed, stamped, photographs, engraved or otherwise placed upon any 
instrument or \Vriting with an intent to execute or authenticate such 
instrument or writing." 
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As a matter of federal law, in Carna y, Bessemer Cement Company, 588 F. Supp. 706 
(1983), the Court relied upon authority similar to that cited above to conclude that a broad 
rule for the effectiveness of a signature is appropriate. There, the Court interpreted the 
Federal Bill of Lading Act, and rejected the proposition that to "sign" means to "affix a 
party's actual handwritten signature." The Court held that a preprinted name was the 
equivalent of a signature, so long a.sit is intended to have the force of a "signature," so long 
as the appropriated intention is pre-sent. The Court relied, in part, on the Official Comments 
to the Uniform Commercial Code which addresses the issue and conclude that a "common 
sense approach" based on "commercial experienct'" must be used to determine what 
constitutes a signature. Id. at 708-09. 

Common sense and commercial reality has brought commerce to the point where 
electronic signatures transmitted over communication systems such as the Internet have 
become useful and common. They are considered rl'li;ible ;is evidenced by the fact that they 
arc accepted in a vanety of settings, such as for: 

• The electronic filing of Form 1-FR with the Commission tr'I which a registrant 
may use a personal identification number ("PI:\.T") to make an oath or 
affirmation attesting that the Form 1-FR being filed is true and correct and that 
the use of such PTT\.~ will be deemed to be the equivalent of a manual signature; 
see 62 CFR 45 at pages 10441-10445, \tfarch 7, 1997 (amendment to CFTC Rule 
l.10(d)(4) (attached as Exhibit "A"); 

• Court filings (~ ~ Adm1nistr,1trve Order In re Electronic Filing Procedures 
No. 97-__, dated September_, 1997, the Hon. Ch,1rles P. Sifton, Chief Judge, 
United States District Court for the Eastern District of Nev ... ' York printed in the 
New York Law Journal, Tuf'sdav, November 18, 1997) (attached a:; Exhibit "B''); 

• Filing documents with the SEC (see December 19, 1996 pi1per entitled, 
"Electronic Filing and the F.OGAR System: A Regulatory Overview", prepared 
by James R. Budge and Ruth Armfield Sanders; see also, SEC Release Nos. 33-
7472; 34-39269 (attached as Exhibit "C")) (Final Rules, effective January 1, 1998 
that SEC will not accept any paper filing that 1s required to be filed electronically, 
unless it satisfies the rf'quirements for a temporary or continuing hardship 
exemption); 

• The filing of tax returns with the Internal Revenue Service (~ e...g._, IRS Form 
8453-OL, "U.S. Individual Incomc T,1x Declor,1tion for On-Line Filing"); and, 

• In the banking rndustry, signt1tun--'s ,1nd the transfer of funds (see, 17 CFR § 
232.302. 
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So long as appropriate procedures are in plJ.ce, we submit that an appropriately 
interpreted CFTC Rule 1.SS(c) permits ~ignatures on Risk Disclosure Statements by a party 
typing his or her name and the dote on a computer and transmitting it over the Internet 
along with an acknowledgement similar to the following: 

BY TYPING MY SIGNATURE A:\/IJ SENDING IT VIA THE INTERNET, I 
ACKNOWLEDGE THAT I I IA VE READ AND UNDERSTAl\'D THE FOREGOING 
DOCUMENT [THE RISK DISCLOSURE STATEMENT]; THAT I INTEND IT TO BE 
RELIED ON BY THE RECIPIENT; THAT I INTEND TO BE BOU'.\JD THEREBY; 
AND THAT I UNDERSTAND AND AGREE THAT MY ELECTROKIC 
SIGNATURE 15 THE EQUIVALENT OF A MANUAL WRITTE:--J SIGKATURE. 

The Commission has also endorsed the use of electrontc signatures in its June 10, 
1997 Advisory ("Alternative Method of CompliancP With Reqwrements for Deliver and 
Retention of Monthly, Confirmation and Purchase-and-Sale Statements"). In section II 
("Delivery of Statements"), the Commission recognized that there may be alternative 
methods to receive a customer's informed consent to receive statements electronically, and 
advised that "[f]or customers who constitute 'chgiblc customers', as defined herein, the FCM 
may obtain the customer's informed consent orally, by means of electronic media or 
through hard copy documentation including the customer's signature" 

We respectfully submit that consistent with the Commission's endorsement of an 
electronic acknowledgement from customers with respect to the delivery of statements in 
electronic form, Rule l.SS(a) would permit FC:yi's to receive from their cu.stomers an 
electronic acknowledgement, in lieu of a hard copy signature, that such customer has 
received, read and understands the Risk Disclosure Statement. Simply stated, the receipt of 
an electronic acknowledgement provides the same c1ssur<mce as an ink-signed document, 
and it benefits the morketplace if appropriate technology i~ used to take ad.vantage of the 
resulting efficiencies. 

Condusion 

It is our belief that permitting FCM's to satisfy their obligations pursuant to CFTC 
Rule 1.55 by receiving an electronic acknowledgement from customers that such customers 
have received, read and understand the r1.cquired Rif.k Disclosure statements is an acceptable 
alternative and provides fCM's and the ~1ublrc with the benefits of expedience, reduced 
paperwork and lower expense without the nsk that such customers have not been 
adequately apprised of the risks of traJmg 



Arthur F. Bell, Jr. 

U.S. COMMODITY FUTURES mADING COMMISSION 
ThreiQ Lafa,ette Cootre 

11SS 21st Street, NW, Washington, DC 20581 
Telephone: (202) 418-5000 
Facsimile: (202) 418-5521 

October 11, 2001 

Arthur F. Bell, Jr. & Associates, L.L.C. 
Suite 200,201 International Circle 
Hunt Valley, Maryland 21030 

Re: Petition for Rulemaking-- CFTC Rule 4.22(c)(2}(ii) and Part 160 

Dear Mr. Bell: 

This letter acknowledges your Jetter to Jolm C. Lawton and Jean A- Webb, dated 
August 17. 2001. Because that Jetter is also titled a "Petition Under 17 CFR Part 13'\ it is 
governed by Rule 13.2, which governs petitions for issuance, amendment, or repeal of a rule.1 

Your petition suggests that there is a conflict between CFTC Rule 4.22(c)(2)(ii), which 
requires that operators of capital account commodity pools include in an annual report to each 
participant the total value of the participant's interest in the pool as of the pool's two preceding 
fiscal year end dates, and the Commission's recent1y promulgated rules concerning disclosure by 
futures firms of nonpublic personal information about their customers. For the reasons set forth 
below, the Commission disagrees and, accordingly, denies your petition for rulemaking. 
However, as discussed below, the Commission believes that rulemaking is unnecessary because 
it agrees with your alternative request for confirmation that capital account balances of pool 
participants may be presented without identifying participants by name. 

A. The Commission's Consumer Privacy Rules 

Tue conswner privacy legislation, as originally adopted (Section 509(3)(B) of Title V of 
the Gramm-Leach-Bliley Act, hereafter "GLB .. ), specifically exc1uded "persons or entities'' 
subject to Commission jurisdiction from the coverage of GLB. This exclusion was eliminated 
with the enactment of the Commodity Futures Modernization Act of 2000 ("CFMA") on 
December 21, 2000.2 Under Section 124 of the CFMA, Congress amended the Commodity 
Exchange Act ("CEA") to add a new Section 5g to the CEA to include the Commission and 
certain financial institutions subject to its jurisdiction within the coverage of Title V of GLB. 
That section of the CFl\1A makes the Commission a "federal functional regulator" for purposes 

1 17 C.F.R. §13.2 (2001). 

2 Pub L. No. 106-554, 114 Stat. 2763 (2000), amending 7 U.S.C. §1 et seq. 
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of Title V and mandates that it promulgate consumer privacy rules for certain entities subject to 
its jurisdiction. These entities are: (1) futures commission merchants ("FCMs"). (2) commodity 
trading advisors ("CT As"), (3) commodity pool operators ("CPOs"), and (4) introducing brokers 
("IBs"). 

On April 27. 2001. the Commission published final rules relating to consumer frivacy, 
which are modeled upon the rules published by the other federaJ functional regulators, with a 
compliance date of March 31, 2002.4 As you know, the Commission's rules prohibit FCMs,. 
CT As, CPOs, and IBs from disclosing nonpublic personal information about consumers to 
unaffiliated third parties unless they provide consumers with a mechanism to object to such 
disclosure, or the disclosure fits within one of the exceptions to the "opt-out"' requirement. 

B. Rule 4.22(c)(2}(ii) 

Rule 4.22(c)(2Xii) requires CPOs to provide separately, to each participant of a pool, a 
statement of the participant's interest in the pool. In a capital account pool, a participanfs 
interest equals the value of the participant's capital account. Additionally, CPOs are also 
required to provide to the Commission and the National Futures Association ("NF A") a 
summary scheduJe Ji sting the vaJue of each participant's capital account, the sum of which 
should equal the net asset value reported on the pool's balance sheet. Rule 4.22(c)(2)(ii) does 
not require CPOs to identify by name each pool participant on the summary schedule and the 
Commission and NF A accept coded participant information. Many CPOs prepare the schedule 
by referring to their participants as "Partner A, B, C," etc. or ••Partner I, 2, 3," etc. CPOs are not 
required to report to pool participants information about fe11ow participants' balances. 

The Commission requires that the summary schedule of participants' interests be 
subjected to the same audit procedures as the rest of the pool's financial statements. This means 
that an auditorwil1 review the summary schedule to ensure that net income or losses of the pool 
and any special allocations are applied to participants appropriately. 

C. Conc1usion 

The Commission's conclusion is that Ru1e 4.22(c)(2){ii) pennits various ways for CPOs 
to report the status of capital accounts, many of which ensure the privacy of participants• 
interests. Thus, CPOs should be able to comply with Rule 4.22(c)(2)(ii) without violating 
Commission rules concerning disclosure of customer information llllder Part 160. 

3 The other federaJ functional reguJators under GLB are: the federal banking agencies (Office of 
the ComptroIJer of the Currency, the Board of Governors of the Federal Reserve System, the 
Federal Deposit hisurance Corporation, and the Office of Thrift Supervision); the NationaJ 
Credit Union Administration; the Securities and Exchange Commission; and the Federal Trade 
Commission. 

4 66 Fed. Reg. 21,235 (April 27, 2001). The final rules will be published as 17 C.F.R. Part 160. 
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If you have any additional questions or concerns, please contact Susan Elliott, an attorney 
in the Division of Trading and Marlcets, at (202) 418-5464. 

Very truly yours, 

/~/!-~ 
~~eD.Dixon 
Assistant Secretary of the Commission 

cc: Ronald Carletta, Supervisory Auditor, New York Regional Office 
Gregory C. Prusik, Vice-President for Compliance and Registration, NF A 
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Certified Public Accountants 

(410) 821-8000 

Member· 

Amsricao lns1itl1te of Ceri,fied Public Accountan!s 

SEC Prac1,co ::ieclion 

Maryland k.socialion of Certified P<.1blic Accountants 

August 17, 2001 

Mr. John C. Lawton 
Acting Director 
Division of Trading and Markets 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, N.W. 
Washington, D.C. 20581 

Ms. Jean A. Webb 
Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, N.W. 
Washington, D.C. 20581 

FAX (410) 321-8359 

l- ..... v. 

CFC. OF TliE SECRETARIAT 

Suite200 

201 International Circle 

Hunt Valley. Maryland 21030 

Re: Conflict between CFTC Regulation 4.22(c)(2)(ii) and Section 5g of the Commodity Exchange 
Act, the Gramm-Leach-Bliley Act of 1999 and CFTC Rule 17 CFR Part 160. Privacy of 
Consumer Financial Information; Petition Under 17 CFR Part 13 

Dear Mr. Lawton and Ms. Webb, 

J\rthur F. Bell, Jr. & Associates, L.L.C. is a Certified Public Accounting finn serving the futures 
industry for approximately twenty years. The firm has over two hundred clients involved in derivative 
and equity trading as Commodity Trading Advisors, Commodity Pool Operators, Futures Commission 
Merchants, Introducing Brokers, Registered Investment Advisers and similar capacities. Members of 
the finn are involved in numerous industry committees, and Mr. BeU is a member and former Director 
of lhe Managed Funds Association (MFA), a member of rvrFA Government Relations Committee, 
Futures Industry Association (FIA), National Futures Association (NFA) Special Committee, the CFTC 
Global Markets Advisory Committee, and various other similar industry groups. The firm's experience 
and industry involvement are the basis for substantial interest in the relationship among the Gramm
Leach-Bliley Act of 1999 (GLB Act), CFTC's 17 CFR Part 160 and CFTC Regulation 4.22(c)(2)(ii). 
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The Commodity Futures Modernization Act of 2000 added Section Sg to the Commodity Exchange Act. 
Section 5g requires the CFTC to prescribe regulations under Title V of the GLB Act. Title V of the 
GLB Act governs the privacy of consumer's financial information and imposes limits on the disclosure 
of such information by "institutions" that provide financial products or services to individuals for their 
personal (i.e., non-business) use. Section 5g requires the CFTC to adopt rules regarding the privacy of 
nonpublic personal information. As a result, the CFTC adopted 17 CFR Part 160, Privacy of Consumer 
Financial Infonnation. The rule became effective June 21, 2001, with mandatory compliance required 
by March 31, 2002. 

17 CFR Part 160 requires, among other things, that institutions, including commodity poo] operators. 
develop privacy policies with respect to consumer nonpublic information and to provide periodic notices 
to all customers which describe the institution's polices and procedures with respect to safeguarding and 
disclosure of such nonpublic personal information. Nonpublic personal information includes 
"personally identifiable financial infonnation" that is provided by a client or that results from any 
transaction or service performed for the client (e.g., an investor's capital account balance). 

CFTC Regulation 4.22(c) requires that each commodity pool operator registered under the Commodity 
Exchange Act must distribute an Annua1 Report to each participant in each pool that it operates. Under 
Regulation 4.22(c)(2), the Annual Report must contain the net asset value per outstanding participation 
unit in the pool as of the end of each of the pool's two preceding years (Regulation 4.22(c)(2)(i) which is 
applicable to unit based pools) or the total value of the participant's interest or share in the pool as of the 
end of each of the pool's two preceding fiscaJ years (Regulation 4.22(c}(2)(ii) which is applicable to 
capital account commodity pools). 

The requirements of Regulation 4.22(c)(2) in Annua1 Reports are typically met in one of two ways, 
depending on the structure of the commodity pool. Commodity pool operators typically comply with 
the requirement of Regulation 4.22(c)(2)(i) for unit based pools by presenting, as part of the Annual 
Report, the net asset value per outstanding participation unit in the pool as of the end of the current year 
and for each of the pool's two preceding years. Commodity pool operators typically comply with the 
requirement of Regulation 4.22(c)(2}(ii) for capital account pools by presenting, as part of the Annua1 
Report, a supplemental financial information schedule listing, by partner or member identification 
number, each participant's capita] account balance as of the end of the current and prior two fiscal years. 

Conflict Between Reeulation 4.22(c)(2)(ii) and GLB Act and CFTC's 17 CFR Part 160 

As previously noted, partner or member capital account balances are considered "nonpublic personal 
financial information" under the GLB Act. Under the GLB Act, the commodity poo1 operator is not 
permitted to disclose such financial information. However, disclosure of each partner's or member's 
capital account balance is required to be inc1uded in the Annual Report distributed to a11 pool 
participants under CFTC Regulation 4.22(c)(2)(ii). As such, CFTC Regulation 4.22(c)(2)(ii) conflicts 
with the requirements of the GLB Act and the CFTC's privacy rules. Therefore, commodity pool 
operators of capital account commodity pools would violate the privacy provisions of the GLB Act and 
the CFTC's mies by complying with Regulation 4.22(c)(2)(ii). 
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Proposed Solution to Conflict 

We would propose resolving this apparent conflict by eliminating the requirement of CFTC Regulation 
4.22(c)(2)(ii) that is applicable to c.,ipital account commodity poo]s. The objectives of this regulation 
were to provide investors with some degree of confidence that their capital account balances, as reported 
to them by the commodity pool operator in their monthly statements, reconciled to the financial 
statements and to their individual capital account balances presented in the supplemental financial 
information contained in the Annual Report. From a practical standpoint, however, this requirement 
provides the investors with minimal additional confidence. This is because the auditor's report on the 
supplemental financial infonnation states only that the individual capital account balances of the 
investors are materially stated "in relation to the financial statements taken as a whole." As such, the 
auditor is not expressing an opinion on the accuracy of individual investor capital account balances and 
any inference to the contrary is erroneous. Secondly, we are not aware of any instances of fraud 
involving intentional understatement of certain individua1 capital balances with intentional 
overstatements of other individual capital account balances. In essence, a "fraud" where all the assets 
still exist. Rather, frauds typically involve the intentional overstatement of the pool's aggregate assets 
and net asset value. 

As such, given the conflict between Regulation 4.22(c)(2)(ii) and the GLB Act and the CFTC's privacy 
rules, as well as the minimal degree of additional investor confidence provided by the requirements of 
Regulation 4.22(c )(2), we recommend the requirements of this regulation be eliminated from Regulation 
4.22 and a revised Regulation 4.22(c)(2) be added which would read as follows, "If applicable, the net 
asset value per 0L1tstanding participation unit in the pool as of the end of the current and each of the 
pool's two preceding fiscal years." 

Should the CFTC not agree with our proposed solution, we ask the CFTC to provide the commodity 
pool operator community with confirmation that, in the CFTC's opinion, simply altering or disguising 
the partner or member identification numbers from those used for internal accounting or income tax 
return reporting pmposes, provides the commodity pool operator with sufficient relief such that the 
commodity pool operator would not, in the opinion of the CFTC, be in vio]ation of either the GLB Act 
or CFTC's 17 CFR Part 160 by presenting, in a supplemental financial information schedu]e as part of 
the Annual Report of a capita] account pool; the capital account balances of individual partners or 
members along with altered partner or member identification numbers. 

Thank you for considering our comments and proposals. lf you have any questions or would like to 
discuss them with us, please call Arthur F. Bell, Jr. or Bob Zink at (410) 821-8000. 

Sincerely, 

~ 7~0<-~~/4;LJ.c. 
Arthur F. Bear. & Associates, L.L.C. 

Cc: Susan E11iott, Division of Trading and Markets 
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Commodity Futures Trading Commission 
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Washington, DC 20581 

August 26, 2005 

Re: Petition for Rulemaking to Amend CFTC Regulation 4.22 

Dear Ms. Webb: 

n 
r 

V, 
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National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 4.22 and 4 7. NFA petitions 
the Commission to amend Regulations 4.22 and 4.7 to eliminate the requirement that 
CPOs file manually signed pool financial statements (PFS) with NFA and replace it with 
a requirement that CPOs electronically file these statements and affirm the content in 
accordance with NF A's electronic filing system. The information required by CFTC 
Regulation 13.2 follows: 

I. Text of Proposed Rule Amendments 

PART 4 - COMMODITY POOL OPERATORS AND COMMODITY 
TRADING ADISORS 

§ 4.7 Exemption from certain part 4 requirements for commodity pool 
operators with respect to offerings to qualified eligible persons and for 
commodity trading advisors with respect to advising qualified eligible 
persons. 

(b) Relief available to commodity pool operators . 

• • • 

(3) Annual report relief. (i) Exemption from the specific requirements of Secs. 
4.22(c) and (d); Provided, That within 90 calendar days after the end of the 
exempt pool's fiscal year, the commodity pool operator files electronically 
with the National Futures Association and distributes to each participant in 

200 West Madison Street Suite 1600 Chicago, Illinois 60606 3 lJ.181 1300 800 621.3510 312 781 1467 fax www.nfa.futures.org 
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lieu of the financial information and statements specified by those sections, 
an annual report for the exempt pool. The Annual Report must be 
electronically filed and affirmed in accordance with National Futures 
Association's electronic filing system and must contain signed and alfirmea 
in accordance with Ses. 4.22(b) which contains, at a minimum: 

• • • 

§ 4.22 Reporting to Pool Participants 

(c) Except as provided in paragraph (c)(6) of this section, each commodity pool 
operator registered or required to be registered under the Act must distribute an Annual 
Report to each participant in each pool that it operates, and must file electronically a 
copy of the Report with the National Futures Association, within 90 calendar days after 
the end of the pool's fiscal year or the permanent cessation of trading, whichever is 
earlier, but in no event longer than 90 days after funds are returned to pools 
participants. Provided, however, That if during any calendar year the commodity pool 
operator did not operate a commodity pool, the pool operator must so notify the National 
Futures Association within 30 calendar days after the end of such calendar year. The 
Annual Report must be electronically filed and affirmed in accordance with the 
requirements of National Futures Association's electronic filing system signed pursuant 
to paragraph (h) of this section and must contain the following: 

••• 

11. Nature of NF A's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. Registered CPOs are required to be Members of NFA 
and are regulated by NFA. NFA is interested in ensuring that CPOs are regulated in the 
most efficient and effective manner. NFA believes that mandatory participation in NF A's 
electronic filing system furthers that goal. 

2 
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Ill. Supporting Arguments 

National Futures Association implemented a voluntary pilot program for 
our CPO Members that allows them to file their PFSs with NFA electronically. The pilot 
program began with the December 31, 2004 annual reports. Since that time and 
through June 15, 2005, NFA has received 364 electronically filed statements (15.5% of 
the total statements received during that time period). 1 NFA believes that the pilot 
program has been successful and provides for a more efficient and effective method for 
filing and receiving these statements. In addition to facilitating the filing of statements 
with NFA, putting the statements in electronic form makes it easier for CPOs to 
distribute statements to participants, thereby providing limited partners with more timely 
information and reducing CPOs' printing and postage costs. Moreover, the electronic 
filing process is relatively simple. The basic requirements are a document in PDF 
format and an internet connection. The certified public accountants that prepare these 
annual reports can provide the document in PDF format and any CPO that does not 
have internet access in its own offices can file the document through an internet 
connection available in a public facility, such as most public libraries. Given the benefits 
associated with and the ease in accomplishing electronic filing, NFA would like to make 
electronic filing of pool financial statements mandatory for all pool financial statements 
as of December 31, 2005. 

CFTC Regulations 4.7 and 4.22, however, require CPOs to file manually 
signed pool financial statements with NFA. As you know, in order to implement the pilot 
program, the CFTC provided no action relief from the manual signature filing 
requirement of Regulation 4.22 to those CPOs participating in the CPO electronic filing 
pilot program. In order to meet NF A's goal to make electronic filing mandatory for all 
CPO Members, NFA requests that the Commission amend Regulations 4.22 and 4 7 to 
impose the mandatory requirement and to eliminate the manual signature requirement. 

As discussed in NF A's no action request, eliminating the manual signature 
requirement will not diminish the protections provided by this requirement. The 

Many potential users of the EasyFile system indicated that they supported the 
EasyFile concept but had not taken advantage of the pilot program because they did not 
want to take the time to learn how to use the system until they were confident it would 
be an ongoing option. 
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electronic filing system requires the CPO to read and agree to an electronic oath or 
affirmation at the time the CPO submits the electronic filing. Moreover, any CPO 
making the electronic filing will be required to maintain the financial statement with the 
CPO's original signature and provide it to NFA upon request. 

NFA respectfully petitions the Commission to amend Regulations 4.7 and 
4.22 as described above. 

(caw:pet1ton for rulemaking 4.22) 

~-~<u_~truly yours, 

4 

Thomas W. Sexton, Ill 
Vice President and 
General Counsel 
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Office of the Secretariat 

Mr. Thomas Sexton 
National Futures Association 
200 West Madison Street 
Suite 1600 
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Mr. Sexton: 
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August 29. 2005 

The Office of the Secretariat has received the petition for rulcmakmg to amend CFTC regulation 
4.22. It has been referred to the Commission for such action as it deems appropriate, we will 
notify the NFA of the action taken by the Commission. 

Sincerely, 

~:i-~u-
Secrelary of the Commission 
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Commodity Futures Trading Commission C "' :::;:_, 

Three Lafayette Centre 
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1155 21 st Street, N.W. " "' 
Washington, DC 20581 > -

Re: Petition for Rulemaking to Amend Certain CFTC Part 4 Regulations 

Dear Ms. Webb: 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 4.5, 4.7, 4.12, 4.13, 4.14 and 
Advisory 18-96. NFA petitions the Commission to amend these regulations to eliminate 
the requirement that CPO and CTA registrants and non-registrants file manually signed 
notices of exemption and replace it with a requirement that CPOs and CTAs file all 
exemption notices through NFA's electronic exemption filing system. The information 
required by CFTC Regulation 13.2 follows: 

I. Text of Proposed Rule Amendments 

Part 4- COMMODITY POOL OPERATORS AND COMMODITY TRADING ADVISORS 

••• 

§ 4.5 Exclusion from the definition of the term "commodity pool operator." 

••• 

(c) Any person who desires to claim the exclusion provided by this section 
shall file electronically with the National Futures Association,. through its electronic 
exemption filing system, a notice of eligibility; Provided, however, That a plan fiduciary 
who is not a named fiduciary as described in paragraph (a)(4) of this section may claim 
the exclusion through the notice filed by the named fiduciary. 

200 West Madison Street Suite 1600 Chicago, 11/mois 60606 312.181.1300 800. 621.3570 312 181 1467 fax www.nla.futures.org 
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• • • 

(d)(1) Each person who has claimed an exclusion hereunder must, in the 
event that any of the information contained or representations made in the notice of 
eligibility becomes inaccurate or incomplete, fHe-a supplemental notice amend the 
notice electronically through with the National Futures Association's electronic 
exemption filing system to that effect, which, if applicable, includes such amendments 
as may be necessary to render the notice of eligibility accurate and complete. 

(2) This supplemental notice amendment required by paragraph (d)(1) of 
this section shall be filed within fifteen business days after the occurrence of such event. 

• • • 

(f) Any notice required to be filed hereunder must be filed by a 
representative duly authorized to bind the person specified in (a) of this section. 

(1) In writing; 
(2) Manually signed by a representafr1e duly authorized to bind a person 

spesified in paragraph of this sestion; and 
(3) Filed with the National Futures Association at its headquarters office 

(Attn: Direslor of Compliance, Compliance Department). 

• • • 

§ 4.7 Exemption from certain part 4 requirements for commodity pool operators 
with respect to offerings to qualified eligible persons and for commodity trading 
advisors with respect to advising qualified eligible persons. 

• • • 

(d) Notice of claim for exemption. 

(1) A notice of a claim for exemption under this section must 

(i) Be in writing filed electronically with National Futures Association 
through its electronic exemption filing system by a representative duly authorized to 
bind the commodity pool operator or commodity trading advisor. 

• • • 
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(vi) Where the claimant is a commodity pool operator, state the closing date 
of the offering or that the offering will be continuous; and 

(vii) Be manually signed by a representative duly authorized to bind the 
commodity pool operator or commodity trading advisor; 

(viii) Be filed with the National Futures Association at its headquarters office 
(Attn: Director of Compliance, Compliance Department); and 

(ix-vii) (A)(1) Where the claimant is a commodity pool operator, except as 
provided in paragraph (d)(1 )(iii)(A) of this section with respect to single-investor pools 
and in paragraph (d)(1 )(ix)(A)(2) of this section, be received by the National Futures 
Association: 

• • • 

§ 4.12 Exemption from provisions of part 4. 

• • • 

(b)(3) Any registered commodity pool operator who desires to claim the 
relief available under §4.12(b) must file electronically a claim of exemption with National 
Futures Association through its electronic exemption filing system. file a claim of 
exemption with the National Futures Association. Such claim must: 

(i) Be in writing; 

W fiLProvide the name, main business address and main business 
telephone number of the registered commodity pool operator, or applicant for such 
registration, making the request; 

(iii) {iil_Provide the name of the commodity pool for which the request is 
being made; 

tfvt _{j_liLContain representations that the pool will be operated in 
compliance with §4.12(b)(1 )(i) and the pool operator will comply with the requirements 
of §4.12(b)(1 )(ii); 

M (jllJ_ Specify the relief sought under §4.12(b)(2); and 
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~· (vi) (yl_Be manually signed filed by a representative duly authorized to bind 
the pool operator~ 

(vii) Be filed with the National Futures Association at its headquarters office 
(Attn: Director of Compliance, Compliance Department). 

• • • 

§ 4.13 Exemption from registration as a commodity pool operator. 

• • • 

(b)(1) Any person who desires to claim the relief from registration provided 
by this section, must file electronically a notice of exemption from commodity pool 
operator registration with the National Futures Association (Attn: Director of 
Compliance) through its electronic exemption filing system. file a claim of exemption 
with the National Futures Association. The notice must: 

• • • 

(iii) Be manually signed filed by a representative duly authorized to bind the 
person. 

• • • 

(4) Each person who has filed a notice of exemption from registration under 
this section must, in the event that any of the information contained or representations 
made in the notice becomes inaccurate or incomplete, We-a supplemental notice amend 
the notice through with the National Futures Association's electronic exemption filing 
system to that effect, which, if applicable, includes such amendments as may be 
necessary to render the notice accurate and complete. This supplemental notice 
amendment must be filed electronically within 15 business days after the pool operator 
becomes aware of the occurrence of such event. 

§ 4.14 Exemption from registration as a commodity trading advisor. 

• • • 

(a) A Person is not required to register under the Act as a commodity 
trading advisor if: 

4 
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• • • 

(8) It is a registered as an investment adviser under the Investment 
Advisers Act of 1940 or with the applicable securities regulatory agency of any State, or 
it is exempt from such registration, or it is excluded from the definition of the term 
"investment adviser" pursuant to the provisions of section 202(a)(2) and 202(a)(11) of 
the Investment Advisers Act of 1940, Provided, That: 

• • • 

(iii) (A) A person who desires to claim the relief from registration provided 
by this §4.14(a)(8) must file electronically a notice of exemption from commodity trading 
advisor registration with the National Futures Association (ATTN: Director of 
Compliance) through its electronic exemption filing system. The notice must: 

• • • 
(3) Be manually signed filed by a representative duly authorized to bind the 

person. 

• • • 

(D) Each person who has filed a notice of exemption from registration under 
this section must, in the event that any of the information contained or representations 
made in the notice becomes inaccurate or incomplete, We-a supplemental notice amend 
the notice electronically through with the National Futures Association's electronic 
exemption filing system to that effect, which, if applicable, includes such amendments 
as may be necessary to render the notice accurate and complete. This supplemental 
notice amendment must be filed within 15 business days after the trading advisor 
becomes aware of the occurrence of such event. 

• • • 

Advisory Number 18-96 Offshore Commodity Pools Relief for Certain Registered 
CPOs From Rules 4,21, 4.22 and 4.23(a)(10) and (a)(11) and From the Location of 
Books and Records Requirement of Rule 4.23 

C. Filing of a Notice of a Claim for Exemption 

• • • 
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Any notice of claim for exemption filed for relief pursuant to this Ad~(SOry--
must: 

(1) Be in writing filed electronically with National Futures Association 
through its electronic exemption filing system by a representative duly 
authorized to bind the person specified in Section A. 

• • • 

(6) Be signed by the CPO as follows: if a sole proprietorship, by the sole 
proprietor, if a partnership, by a general partners; and if a corporation, by the chief 
executive officer or chief financial officer; and 

(+) Be filed in duplisate with the Commission and the NFA al the 
headquarters address set forth below: 

Commodity Futures Trading Commission 
(Attn: Office of the Chief Counsel) 
Division of Trading and Markets 
1155 21" Street, N.W. 
Washington, DC 20581 

National Futures Association 
(Attn: Director of Compliance, Compliance Department) 
200 \/!Jest Madison Street 

A notice of a claim for exemption must be filed with the Division National Futures 
Association prior to the date upon which the CPO filing such notice intends to operate 
pursuant to the terms of the relief available. The notice will be effective upon filing, 
provided that the representations set forth therein are valid and accurate. An exemption 
claimed hereunder will cease to be effective upon any change which would render the 
representations set forth in the notice of a claim for exemption inaccurate or the 
continuation of such representations false or misleading. Each person who has claimed 
relief hereunder, in the event that any of the information contained or representations 
made in the notice of a claim for exemption changes or becomes inaccurate or 
incomplete, must amend the notice electronically through file a supplemental notice with 
the Commission National Futures Association's electronic exemption filing system to 
that effect which, if applicable, includes such amendments as may be necessary to 
render the notice of a claim for exemption accurate and complete. Such supplemental 
notice amendment must be filed within fifteen business days after the occurrence of the 
relevant event. 

6 
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II. Nature of NFA's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. In December 2002, the CFTC authorized NFA to act as 
the official custodian for all notices of exemption from registration and certain Part 4 
requirements that are required to be filed by CPOs and CTAs. NFA is interested in 
ensuring that these notices of exemption are filed in the most efficient manner. We are 
also looking to ensure that NF A's database of these exemptions is as complete and 
accurate as possible. NFA believes that mandatory participation in NF A's electronic 
exemption filing system furthers these goals. 

Ill. Supporting Arguments 

Currently, NFA staff manually inputs and scans all exemptions filed with 
NFA. NFA staff also manually follows up on any notices of exemption that are not 
prepared in accordance with the Part 4 requirements. Although this system has worked 
fairly well, it requires a considerable amount of staffing resources and may be subject to 
data entry error. NFA believes that a mandatory electronic filing system will result in a 
more efficient process for those persons claiming an exemption and ensure a more 
accurate exemption database. 

The electronic system is relatively easy to use. Registrants and non
registrants access the electronic filing system through the use of a designated login. 
Once in the system, registrants and non-registrants will be able to file a notice of 
exemption by simply selecting the appropriate exemption type and providing the 
required information. The system will automatically create a printer friendly version of 
the selected exemption notice for the filer's records. The filer will also be able to view a 
historical summary of all exemption notices it has filed and update its exemption 
information at anytime. Further, the system provides assistance to filers through a help 
text which outlines the specific requirements of the exemption being filed. Although an 
internet connection is needed to access the system, filers without internet access in 
their office can use any public internet site, such as those available in most public 
libraries. 

In order to implement NF A's electronic exemption filing system the CFTC 
must modify its regulations to impose the mandatory filing of exemptions through NF A's 
electronic exemption filing system and eliminate the manual signature requirement in a 
number of CFTC regulations. In particular, the CFTC regulations outlined in Section I 
above require that all notices of exemption filed with NFA include a manual signature by 
a representative duly authorized to bind the filer. Advisory Number 18-96 requires the 
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-signature of the commodity pool operator and also requires that the claim for exerTlj:Jtion .. _ 
be filed with the Commission.' 

Eliminating the manual signature requirement will not diminish the 
protections provided by this signature. Authentication wi!I be required to gain access to 
the electronic exemption filing system. Registrants will use the same authentication 
model they currently use for ORS and will therefore be familiar with the login procedure. 
A new form-based authentication model has been developed for non-registrant 
authentication. This authentication process must be completed before NFA issues a 
login id to a non-registrant. NFA has taken great care in the development of this 
process in order to ensure that the database of exemption notice filings will not be 
compromised in any way by unauthorized persons. 

NFA respectfully petitions the Commission to amend Regulations 4.5, 4.7, 
4.12, 4.13, 4.14, and Advisory Number 18-96 as outlined above. 

NF A's electronic exemption filing system is currently capable of accepting 
notices and amendments. Therefore, NFA respectfully requests that during the time 
period the Commission is considering the proposed amendments, the Commission 
provide CPOs and CT As who wish to avail themselves of the system relief from the 
pertinent requirements of 4.5, 4.7, 4.12, 4.13, 4.14 and Advisory Number 18-96. 

Very truly yours, 

Thomas W. Sexton, Ill 
Vice President and General Counsel 

(caw webbasede~emptionrulemaking) 

NFA recognizes that the Commission eliminated the filing requirement with the 
Commission when it authorized NFA to serve as the official custodian of the notices and 
claims for exemption. (See 67 Fed. Reg. 77470 at 77472, December 18, 2002). 
However, for clarity purposes, NFA requests that the Commission amend the language 
of the Advisory to reflect that this requirement has been eliminated. 
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U.S. COMMODITY FUTURES TRADING COMMISSION 
Three Lafayette Centre 

Office of the Secretariat 

Mr. Thomas W. Sexton, III 

1155 21st Street. NW, Washington, DC 20581 
Telephone: (202) 418-5100 
Facsimile: (202) 418-5521 

www.cftc.gov 

November 29, 2005 

Vice President and General Counsel 
National Futures Association 
200 West Madison Street 
Suite 1600 
Chicago, IL 60606 

Dear Mr. Sexton: 

This is to acknowledge receipt of the petition received by the Commodity Futures Trading 
Commission on November 29, 2005 for Rulernaking to Amend Certain CFTC Part 4 
Regulations. 

This petition has been referred to the Commission for such action as the Commission deems 
appropriate. You will be notified of any action taken by the Commission on this matter. 

Sincerely, 

/J--~ 

ecretary of the Commission 
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March 06, 2009 
Via E-mail (Dstawick@cftc.gov) and Regular Mail 

Mr. David A. Stawick 
Office of the Secretariat 
Commodity Futures Tradirig Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

Re: Withdrawal of February 9, 2006 Petitions for Rulemaking 

Dear Mr. Stawick: 

Page 1 of 1 

About NFA I Site Index I Contact NFA {Contactenos) 

I ._,J l~] 
Email This to a Frierid 

On February 9, 2006, National Futures Association (NFA) filed two petitions for rulemaking with the Commodity Futures Trading 
Commission ("CFTC" or "Commission"). One petition asked the Commission to amend CFTC Regulation 4.7. and the other asked the 
Commission to amend CFTC Regulations 4.7. 4. 13, and 4 22. 

NFA hereby withdraws the two February 9, 2006 petitions for rulemaking In light of the Commission's proposed rules regarding 
Commodity Pool Operator Periodic Account Statements and Annual Financial Reports (74 Fed. Reg. 8220, Feb 24, 2009). While the 
proposed rules do not provide all !he relief NFA requested, they address several issues contained in NFA's petitions Therefore, NFA's 
Board of Directors voted to withdraw the petitions. 

Respectfully submitted, 

Thomas W. Sexton 
Senior Vice President and General Counsel 

NFA is the premier independent provider of efficient and Innovative regulatory programs that safeguard tho integrity of the futures markets. 
Sile Index I Contact NF A I News Center I FAQs I Career Opportc1nities I Industry links I Homo 
© 2013 National Futures Association All Rights Reserved. I Disclaimer and Priviicy Policy 
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NIA) NATIONAL FUTURES ASSOCIATION 

Via Overnight Delivery 

Ms. Jean A. Webb 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
115521 s1 Street, N.W. 
Washington, DC 20581 

February 9, 2006 

Re: Petition for Rulemaking to Amend CFTC Regulation 4.7 

Dear Ms. Webb: 

C 

C 

) 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend Commission Regulation 4.7 to modify the 
annual reporting and notice of exemption requirements currently imposed upon 
commodity pool operators. The information required by CFTC Regulation 13.2 follows. 

I. Text of Proposed Rule Amendments 

PART 4- COMMODITY POOL OPERATORS AND COMMODITY 
TRADING ADVISORS 

* *. 

§ 4.7 Exemption from certain Part4 requirements for commodity pool 
operators with respect to offering to qualified eligible persons and for 
commodity trading advisors with respect to advising qualified eligible 
persons. 

(b) Relief available to commodity pool operators. 

* •• 

(3) Annual Report Relief. 
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(v) During any fiscal year a commodity pool operator does not trade a commodity 
interest as defined in §4.10(a) in an exempt pool, the pool operator is exempt from the 
Annual Report requirements under paragraphs 4.22(c) and (b)(3)(i) of this section for 
that pool, provided the commodity pool operator, within 90 calendar days after the end 
of such fiscal year, files with National Futures Association a statement to that effect and 
notifies each of the pool's current participants that it has no Annual Report filing 
requirement with National Futures Association for that fiscal year because the pool 
traded no commodity interests. 

(d) Notice of claim for Exemption 

(1) A notice of claim for exemption under this section must: 

(viii) Be filed with the National Futures Association at its headquarters office (Attn: 
Director of Compliance, Compliance Department); and 

(ix)(A)(1) Where the claimant is a commodity pool operator, except as provided in 
paragraph (d)(1 )(iii)(A) of the section with respect to single investor pools and in 
paragraph (d)(1 )(ix)(A)(2) of this section, be received by National Futures Association' 
~ )lefore the date the pool first enters into a commodity interest transaction. if the 
relief claimed is limited to that provided undef-j>ar"l)r<1pl>-(b)(2), (3) and (4) of this 
section; or 

(ii) Prior to any offer or-sale-of-afl:Y participation in the exempt pool if the claimeG-relief 
includes that pr~underparngraph (b)(1) of this section . 

• • • 

II. Nature of NF A's Interest 

NFA is a futures association registered under Section 17 of the 
Commodity Exchange Act. Pursuant to a December 18, 2002 Order, the Commission 
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authorized NFA to maintain and serve as the official custodian of commodity pool 
operator (CPO) Annual Reports. As a result, CPOs are required to file their Annual 
Reports, including those filed for pools operating under a claim for exemption under 
Commission Regulation 4.7, wlth NFA in accordance with Commission requirements. 
NFA is interested in ensuring that NF A's resources are properly allocated in order to 
regulate CPOs in the most efficient and effective manner. For the reasons explained 
below, NFA believes the proposed changes to Commission Regulations are designed to 
ensure that NFA does not expend resources in an area that does not further NF A's 
regulatory mission. 

111. Supporting Arguments 

The CFTC and NFA have worked collaboratively over the years to meet 
our shared mission of ensuring the integrity of the commodity futures markets. 
Throughout this collaboration, there has been an underlying theme of allocating the 
resources of our two regulatory bodies to areas where they are most needed in order to 
achieve this important mission. In addition to a proper allocation between NFA and the 
CFTC, however, it is also important for each regulatory body to properly allocate its own 
resources to its particular areas of responsibility. 

In 2004, CFTC registered/NF A Member CPOs operated over 3,200 
"commodity" funds. Although fifty percent of these funds did not trade a single futures 
contract in 2004, directly or indirectly, each was required to file an Annual Report 
(audited or unaudited) with NFA. NFA, in turn, expended over4,700 staff hours 
collecting and analyzing annual financial statements filed on behalf of the 1,600 funds 
that did not trade any futures contracts. 

Virtually all of the these 1,600 funds qualify for regulatory relief under 
CFTC Regulation 4.7 and their CPOs may file an uncertified financial statement for 
these funds. Unfortunately, collecting and analyzing uncertified financial statements 
consumes the same amount of staff resources as certified statements. 

NFA does not believe that it is an effective use of our resources to collect 
and analyze financial statements for pools that did not trade any commodity interest in 
the preceding fiscal year and all of whose participants are qualified eligible participants 
under CFTC Regulation 4.7. These efforts do not further the mission of either the CFTC 
or NFA and actually detract from NF A's ability to focus our resources on matters 
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involving commodity futures-where they should be utilized to ensure the integrity of 
those markets. 

In its current form, CFTC Regulation 4.7 does not draw any distinction 
between those funds that traded futures, either directly or indirectly, in the prior year and 
those that did not. Therefore, NFA proposes that CFTC Regulation 4.7 be amended to 
provide that a CPO that operates a fund under a notice of exemption under Regulation 
4.7 would not be required to file an Annual Report for that fund in a given year if the 
fund did not trade any commodity interest transactions in that year. 

In lieu of the Annual Report, the CPO would be required to file a statement 
with NFA notifying NFA of this fact and would also be required to notify each of the 
pool's current participants that it is not required to file an Annual Report with NFA for the 
preceding fiscal year because the fund did not trade any commodity interests. NFA 
notes that a similar notification requirement is already in place for the disclosure relief 
contained in Regulation 4.7(b)(1)(i). This would be an ongoing notification requirement 
and would be required for each fiscal year until such time the fund either traded futures 
(and therefore would have to file an Annual Report) or was not otherwise subject to any 
Annual Report requirements. The CPO would continue to be subject to other NFA 
oversight for these pools, including examinations. 

NFA also proposes that the timing of the notice of exemption for pools 
claiming relief under 4.7 be modified. Regulation 4.7(d)(1) currently requires a CPO to 
file the notice of exemption before the date a pool enters into any commodity interest 
transactions for all relief other than relief from the disclosure document requirements. 
For relief from the disclosure document requirements, the CPO is required to file the 
notice prior to any offer or sale of participation in the exempt pool. NFA does not see 
any current regulatory reason for this distinction. Many 4.7 exempt funds include 
information about commodity trading in their offering memoranda to preserve the ability 
to trade those interests in the future if the need arises in their trading strategies. 
However, prior to the time a fund that would be exempt under4.7 actually trades a 
commodity interest, there is no compelling regulatory reason why the CFTC or NFA 
needs to be notified that the CPO is soliciting for the fund without a disclosure 
document. NFA can recall few, if any, regulatory actions relating to the sales practices 
of a 4.7 fund. Therefore, NFA recommends that Regulation 4.7 be amended to require 
a CPO to file the notice of exemption prior to the time the pool enters into any 
commodity transaction, regardless of the relief being sought. 
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IV. Request for No Action Relief 

We recognize that, due to the requirements of the Administrative 
Procedures Act, proposes changes are unlikely to become effective before the 2005 
Annual Reports are due. Therefore, we request that the Commission grant no~action 
relief to 4.7 exempt pools and CPOs that comply with the proposed requirements and 
include that relief in the proposing release. 

NFA respectfully requests that the Commission amend Regulation 4.7 and 
provide temporary no-action relief as described above. 

Very truly yours, 

~<,U,\e.-~ 

Thomas W. Sexton, Ill 
Vice President and General Counsel 

(caw: 4.7 petition for rulemaking) 
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February 14, 2006 

Vice President and General Counsel 
National Futures Association 
200 West Madison Street 
Suite 1600 
Chicago, IL 60606 

Dear Mr. Sexton: 

This is to acknowledge receipt of the petition received by the Commodity Futures Trading 
Commission on February 13, 2006 for Rulemaking to Amend CFTC Regulation 4.7. 

This petition has been referred to the Commission for such action as the Commission deems 
appropriate. You will be notified of any action taken by the Commission on this matter. 

Sincerely, 

ecretary of the Commission 
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March 06, 2009 
Via E-mail (Ostawick@cftc.gov) and Regular Mail 

Mr. David A. Stawick 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

Re: Withdrawal of February 9, 2006 Petitions for Rulemaking 

Dear Mr. Stawick: 

Page I of! 
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Email This to a Friend 

On February 9, 2006, National Futures Association (NFA) filed two petitions for rulemaking with the Commodity Futures Trading 
Commission ("CFTC" or "Comm1ss1on"). One petition asked the Commission to amend CFTC Regulation 4.7, and the other asked the 
Commission to amend CFTC Regulations 4.7, 4.13, and 4.22. 

NFA hereby withdraws the two February 9, 2006 petitions for rulemaking in light of the Commission's proposed rules regarding 
Commodity Pool Operator Periodic Account Statements and Annual Financial Reports (74 Fed. Reg. 8220, Feb. 24, 2009). While the 
proposed rules do not provide all the relief NFA requested, they address several issues contained in NFA's petitions. Therefore, NFA's 
Board of Directors voted to withdraw the petitions. 

Respectfully submitted, 

Thomas W. Sexton 
Senior Vice President and General Counsel 
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NATIONAL FUTURES ASSOCIATION 

Via Overnight Delivery 

Ms. Jean A. Webb 
Office of the Secretariat 
Commodity Futures Trading Commission 
Three Lafayette Centre 
115521'1 Street, N_W_ 
Washington, DC 20581 

February 9, 2006 

Re: Petition for Rulemaking to Amend CFTC Regulations 
4.7, 4.13 and 4.22 

Dear Ms_ Webb: 

,-

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulations 4.7, 4_ 13 and 4.22 to modify a number of reporting 
requirements currently imposed upon commodity pool operators. The information 
required by CFTC Regulation 13.2 follows. 

I. Text of Proposed Rule Amendments 

PART 4- COMMODITY POOL OPERATORS AND COMMODITY 
TRADING ADVISORS 

§ 4.7 Exemption from certain part 4 requirements for commodity pool 
operators with respect to offerings to qualified eligible persons and for 
commodity trading advisors with respect to advising qualified eligible 
persons. 

(b) Relief available to commodity pool operators. 

(2) Periodic reporting relief. Exemption from the specific requirements of Secs. 
4.22(a) and (b); Provided, That a statement signed and affirmed in accordance 

200 Wes/ Madison Street Suite 1600 Chicago, ll!inois 60606 312. 781.1300 800.6? 1.3570 312.181.1467 fax www.nfa fu/tJrcs.urg 



Ms. Jean A. Webb February 9, 2006 

with Sec. 4.22(h) is prepared and distributed to pool participants no less 
frequently than quarterly within 30 days after the end of the reporting period. 
This statement must indicate: 

(i) The total net asset value of the exempt pool as of the eR<l beginning of the 
reporting period; 

(ii) The change in net asset value from the end ofthe previou~ reporting period; 
aAd The total amount of additions to the exempt pool during the reporting period; 

(iii) The total amount of withdrawals from and redemption of participation units in 
the exempt pool during the reporting period; 

(iv) The total net income or loss of the exempt pool during the reporting period; 

(v) The total net asset value of the exempt pool as of the end of the reporting 
period; and 

(vi)(A) The net asset value per outstanding participation unit in the exempt 
pool as of the end of the reporting period., or (B) the total value of the 
participant's interest or share in the exempt pool as of the end of the reporting 
period. 

(3) Annual Report Relief. (i) Exemption from the specific requirements of Secs. 
4.22(c) and (d); Provided, That within 90 calendar days after the end of the 
exempt pool's fiscal year, the commodity pool operator electronically files with 
the National Futures Association and distributes to each participant in lieu of the 
financial information and statements specified by those sections, an Annual 
Report for the exempt pool, signed and affirmed in accordance with the 
requirements of National Futures Association's electronic filing system, Se&-
4.22(h) which contains, at a minimum: 

(A) A Statement of Financial Condition Assets and Liabilities as of the close of 
the exempt pool's fiscal year felested~ifHlGGGfGaf\Ge with Sec. 4.22(,i)l; 
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(B) A Statement,; of Income (Loss) Operations and Changes in Net Assets for 
that year; and 

(C) Ataf>ropriate footnot~disclosure and Disclosure of any other material 
information as may be necessary to make the required report not 
misleading. 

(ii) Such Annual Report must be presented and computed in accordance with 
generally accepted accounting principles consistently applied, except that 
footnote disclosure, a Statement of Cash Flows, and a Schedule of Investments 
under the American Institute of Certified Public Accountants' Statement of 
Position 03-4 is not required. an<l,if certified by an independent public 
accountant, so certified in accordance with Sec. 1.16 as applicable. 

(iii) Legend. (A) If a claim for exemption has been made pursuant to this section, 
the commodity pool operator must make a statement to that effect on the cover 
page of each Annual Report. 

(B) If the Annual Report is not certified in accordance with Sec. 1.16 and the pool 
operator will not be preparing a certified Annual Report for a pool's particular 
fiscal year, the pool operator must make a statement-to that effest state on the 
cover page of each Annual Report that the report is not certified and slate that a 
certified audit will be provided upon the request of the holders of a majority of the 
units of participation in the pool who are unaffiliated with the commodity pool 
operator. 

(iv) If the commodity pool operator prepares an Annual Report certified by an 
independent public accountant for a pool's particular fiscal year, the report must 
be certified in accordance with Sec. 1.16 as applicable. If the commodity pool 
operator files an Annual Report under section 4.7(b)(3)(i) and then prepares a 
certified report, it must electronically file the certified Annual Report with National 
Futures Association at the time it distributes the certified report to pool 
participants. 

(v) Except as otherwise provided below, a commodity pool operator that makes 
a final distribution of all funds held by a pool must distribute to participants of that 
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pool an Annual Report in conformity with subsections (b)(3)(i)(AHC) and (b)(3) 
(ii) for the fiscal year during which the pool made the final distribution of all pool 
funds (except that the Statement of Assets and Liabilities shall be as of the first 
month end after the permanent cessation of trading), and a written notice that all 
interests in, and assets of the pool have been redeemed, distributed or 
transferred on behalf of the participants and that no certified Annual Report will 
be prepared. The Annual Report and notice shall also be electronically filed with 
National Futures Association within 90 calendar days of the date of the final 
distribution of all funds held by the pool; provided, however, that a commodity 
pool operator must provide to participants and electronically file with National 
Futures Association a certified Annual Report upon receiving a request of the 
holders of a majority of the units of participation in the pool who are unaffiliated 
with the commodity pool operator. 

* *. 

§4.13 Exemption from registration as a commodity pool operator. 

(b )(2) The person must file the notice by no later than the time it delivers a 
subscription agreement for the pool to a prospective participant in the pool; 
Provided, That where a person registered with the Commission as a commodity 
pool operator intends to withdraw from registration in order to claim exemption 
hereunder, the person must represent in the notice of exemption that it has 
informed notify-its the pool's participants in writing: ill that it intends to withdraw 
from registration and claim the exemption-,; (ii} whether it will continue to provide 
an Annual Report to pool participants: (iii} that it will not file with National Futures 
Association an Annual Report for the fiscal year during which the notice of 
exemption is submitted and for all subsequent years; and (iv) that ½t must provide 
each susR participant was informed of its a right to redeem its interest in the pool 
prior to the J38fSGA pool operator filing a notice of exemption from registration. 

(d)ill Each person who applies for registration as a commodity pool operator 
subsequent to claiming relief under paragraph (a)(1) or (a)(2) of this section must 
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include with its application the financial statements and other information 
required by §4.22(c)(1) through (5) for each pool that it has operated as an 
operator exempt from registration. That information must be presented and 
computed in accordance with generally accepted accounting principles 
consistently applied. If the person is granted registration as a commodity pool 
operator, it must comply with the provisions of this part with respect to each such 
pool. 

(2) If a commodity pool operator either withdraws from registration and claims 
relief under paragraph (a)(3} or (a)(4) of this section or is registered as a 
commodity pool operator but claims an exemption under paragraph (a)(3) or 
{a)(4) of this section for one or more of its pools, the commodity pool operator is 
not required to file an Annual Report pursuant to §4.22(c) for the exempt pool for 
the fiscal year during which the claim for exemption is filed; provided that the 
operator includes the representations contained in the written notice to current 
participants required by (b)(2)(i)-(iv) above. 

(e)(2)(ii) Complies with paragraph Mill of this section; and 

4.22 Reporting to Pool Participants. 

(c) Except as provided in paragraph (c)(6) and (f) of this section, section 
4.7(b)(3)(v) or section 4.13(d)(2), each commodity pool operator registered or 
required to be registered under the Act must distribute an Annual Report to each 
participant in each pool that it operates, and must file a copy of the Annual 
Report with the National Futures Association, within 90 calendar days after either 
the end of the pool's fiscal year or the 13€fmanentcessatioo of trading, whichever 
is earlier, but in no event-teAger-than--90-days-after funds are returned te pool 
participants date of any final distribution of all funds held by the pool, whichever 
occurs earliest; Provided, however, That if during any saleAGa-f fiscal year the 
commodity pool operator did not operate a commodity pool, the pool operator 
must so notify the National Futures Association within J.Q 90 calendar days after 
the end of such-calendar fiscal year. The Annual Report must be electronically 
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filed and affirmed in accordance with the requirements of National Futures 
Association's electronic filing system &fgned pursuant to paragraph (h) of th-is 
section and must contain the following: 

(1) The net asset value of the pool as of the end of the current year and eashof 
the pool's two preceding fiscal years. 

(2)(i) The net asset value per outstanding participation unit in the pool as of the 
end of eaeh ef the current year and the pool's lwe preceding fiscal years, or 
(ii) The total value of the participant's interest or share in the pool as of the 
end of each of the current year and the pool's two preceding fiscal years. 

(3) A statement of RAancial Gomlilioo Assets and Liabilities as of the close end 
of the pool's current fiscal year and preceding fiscal year. 

(4) Statement of Operations lflBom~(Loss), Changes in Financial Position, and 
Changes in Net Assets Ownersllif>--!equity, for the period between (i) the later 
of: (A) the date of the most recent Statement of Assets and Liabilities 
HR-ancial ~ delivered to National Futures Association the Commission 
pursuant to this paragraph (c), or (8) Jamiary-1, 1979, or (C) the date of the 
formation of the pool, and (ii) the close of the pool's fiscal year, together with 
Statements of Operations Income (Loss), ChaRges in Financia~Position, and 
Changes in Net Assets Ownership Equity for the corresponding period of the 
pool's previous fiscal year. 

(e)ill The Statementi; of Income (Loss) Operations required by this section must 
itemize brokerage commissions, management fees, advisory fees, incentive 
fees, interest income, interest-mld expense, total realized net gain or loss 
from commodity interest trading, and change in unrealized net gain or loss on 
commodity interest positions during the pool's fiscal year. Gains and losses 
on commodity interests need not be itemized by commodity or by specific 
delivery or expiration date. 

(2) Realized and unrealized gains and losses on regulated commodities 
transactions presented in the Statement of Operations of a commodity pool 
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may be combined with realized or unrealized gains and losses, respectively, 
from non-commodity interest trading instruments or contracts, provided that 
the gains and losses to be combined are part of a related trading strategy. 

(f)(1)(i) In lieu of the Annual Report required under paragraph (c) of this section, 
a commodity pool operator that makes a final distribution of funds held by a 
pool may distribute to participants of that pool unaudited financial statements 
for the fiscal year during which the pool made the final distribution of funds; 
Provided, however, that the commodity pool operator must also file with 
National Futures Association a written notice that all interests in and assets 
of, the pool have been redeemed, distributed or transferred on behalf of the 
participants, and that all participants have waived in writing their rights to 
receive an audited Annual Report. The financial statements must contain, at 
a mmImum: 

(1) A Statement of Assets and Liabilities as of the first month end after 
the permanent cessation of trading; 

(2) Statements of Operations and Changes in Net Assets for the period 
from the pool's prior fiscal year end to the first month end after the 
permanent cessation of trading; and 

(3) Disclosure of any other material information as may be necessary to 
make the required report not misleading; and 

{0(2) The financial statements must be presented and computed in accordance 
with generally accepted accounting principles consistently applied, except that 
footnote disclosure, a Statement of Cash Flows, and a Schedule of Investments 
under the American Institute of Certified Public Accountants' Statement of 
Position 03-4 are not required. The financial statements shall also be 
electronically filed with National Futures Association within 90 calendar days of 
the date the pool makes the final distribution of funds held by the pool, and a 
commodity pool operator must submit copies of the signed waivers by 
participants to National Futures Association upon request. 
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(/).(g.J_(1) In the event the commodity pool operator finds that it cannot distribute 
the Annual Report for a pool that it operates within the time specified in 
paragraph (c) of this section without substantial undue hardship, it may file with 
the National Futures Association an application for extension of time to a 
specified date not more than 90-Galendar days after thedat&as of which the 
Annual Report was to have-distributed. The application must be made by 
the pool operator and must: 

••• 

(2) In the event a commodity pool operator finds that it cannot obtain information 
necessary to prepare an audited or unaudited Annual Report certified-fiRaRG+al 
statemeAls for a pool that it operates within the time specified in eitRef paragraph 
(c) of this section, 0f §4.7(b)(3)(i) or §4.12(b)(iii), as a result of the pool investing 
in another collective investment vehicle, it may claim an extension of time under 
the following conditions: 

(i) The commodity pool operator must, within 90 calendar days of the end of 
the pool's fiscal year, file a notice with National Futures Association, 
except as provided in paragraph (l).(g.J_(2)(v) of this section. 

(ii) The notice must contain the name, main business address, main 
telephone numberJ. and the National Futures Association registration 
identification number of the commodity pool operator, and the name and 
the identification number of the commodity pool. 

(iii) The notice must state the date by which the Annual Report will be 
distributed and filed (the "Extended Date"), which must be no more than 
-180 calendar days after the end of the pool's fiscal year. The Annual 
Rej,ert must be dislfibuted and filed by the ExtendedQatec 

(iv) The notice must include representations by the commodity pool operator 
that: 

(A) The pool for which the Annual Report is being prepared has 
investments in one or more collective investment vehicles (the 
"Investments"); 
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(B) The commodity pool operator has been informed by the certified 
public accountant selested engaged to audit the commodity pool's 
financial statements that specified information establishing the value 
of the Investments is necessary in order for the accountant to render 
an opinion on the commodity pool's financial statements. The notice 
must include the name, main business address, main telephone 
number, and contact person of the accountant; and 

(C) The information specified by the accountant cannot be obtained in 
sufficient time for the Annual Report to be prepared, audited, and 
distributed before the Extended Date. 

(v) For each fiscal year following the filing of the notice described in fff(g.)(2)(i) 
of this section, for a particular pooL it shall be presumed that the particular 
pool continues to invest in another collective investment vehicle and the 
commodity pool operator may claim the extension of time; provided, 
however, that if the particular pool is no longer investing in another 
collective investment vehicle, then the commodity pool operator must 
electronically file with National Futures Association a certified Annual 
Report within 90 days after the pool's fiscal year end accompanied by a 
notice indicating the change in the pool's status. b~filiAg-a-terwmt 
oontainiAg-lhe-representations--spe<aifiefl-.ir>-par-agraph-(1)( 2-)fiv)-ol-this 
seclion,at-the same-lime-as--lhe-pool's--Amlual--Rep<>H-c 

till Any notice or statement filed pursuant to paragraph f/f(g)(2) of this section 
must be signed by the commodity pool operator in accordance with 
paragraph Will of this section. 

(3)(i) In the event the commodity pool operator finds that it cannot distribute the 
Annual Report by the Extended Date set forth in subsection (g)(2) of this section, 
the commodity pool operator may file with National Futures Association an 
application for extension of time to a specified date. The application must be 
made by the pool operator and must: 

(A) Contain the name, main business address, main telephone number, aRG 
tAe National Futures Association registration identification number of the 
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commodity pool operator, and the name and the identification number of 
the commodity pool; 

(B) State the reasons for the requested extension; 

(C) Indicate that the inability to make a timely filing is due to circumstances 
beyond the control of the pool operator, if such is the case, and describe 
briefly the nature of such circumstances; 

(D) Contain an undertaking to file the Annual Report on or before the date 
specified in the application; and 

(E) Be filed with National Futures Association prior to the Extended Date. 

(ii) For audited annual reports, the application must be accompanied by a letter 
from the public accountant stating: 

(A) The public accountant has read the application and agrees with the 
representations made by the commodity pool operator; and 

(B) There is no information from the part of the audit completed to date that 
would indicate that the commodity pool operator was or is not complying 
with the prohibition in §4.20(c) regarding the commingling of property of 
any commodity pool with the property of any other person. 

(iii) Within ten calendar days after receipt of any application for an extension of 
time, National Futures Association shall: 

(A) Notify the commodity pool operator as to whether the requested 
extension has been granted or denied; or 

(B) Indicate to the pool operator that additional time is required to analyze 
the request in which case the amount of time needed will be specified . 

••• 

(g)fhl(1) A commodity pool operator may initially elect any fiscal year for a pool, 
but the first fiscal year may not end more than one year after the pool's 
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11. 

formation. For purposes of this section, a pool shall be deemed to be formed as 
of the date the pool operator first receives funds, securities or other property for 
the purchase of an interest in the pool. 

••• 

(ll)ill(1) Each Account Statement and Annual Report, including an Account 
Statement or Annual Report provided pursuant to §4.7(b) or 4.12(b), must 
contain an oath or affirmation that, to the best of the knowledge and belief of the 
individual making the oath or affirmation, the information contained in the 
document is accurate and complete; Provided, however, That it shall be unlawful 
for the individual to make such oath or affirmation if the individual knows or 
should know that any of the information in the document is not accurate and 
complete. 

• • • 

filill The Account Statement or Annual Report may be distributed to a pool 
participant by means of electronic media if the participant so consents; Provided, 
That prior to the transmission of any Account Statement or Annual Report by 
means of electronic media, a commodity pool operator must disclose to the 
participant that it intends to distribute electronically the Account Statement or 
Annual Report or both documents, as the case may be, absent objection from the 
participant, which objection, if any, the participant must make no later than 10 
business days following its receipt of the disclosure. 

• • • 

Blill(1) An Account Statement or Annual Report may contain a facsimile 
signature, Provided, That: 

••• 

Nature of NFA's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. Pursuant to a December 18, 2002 Order, the 
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Commission authorized NFA to maintain and serve as the official custodian of 
commodity pool operator ("CPO") Annual Reports and, therefore, CPOs are required to 
file their Annual Reports with NFA in accordance with Commission requirements. NFA 
is interested in ensuring that CPOs are regulated in the most efficient and effective 
manner. For the reasons explained below, NFA believes that the proposed changes to 
Commission Regulations will assist CPOs in complying with the Commission's filing 
requirements, without sacrificing any customer protections. 

111. Supporting Arguments 

Over the years, the Commission and NFA have experienced continuing 
problems with CPOs filing their pool Annual Reports late. Although there are many 
complicated issues associated with the late filing of these statements, one thing that is 
clear is that numerous CPOs find it extremely difficult to comply with the deadlines 
imposed in the current filing requirements. NFA believes that the bulk of the problem 
with late filings can be addressed through amendments to Commission rules. 

In reaching this conclusion, NFA reviewed the 2004 pool statements that 
were filed late to determine if any patterns exist that might identify solutions to the 
problem. This analysis showed that most pool financial statements are received within 
30 days of the deadline. However, a significant percentage of statements are over 30 
days late. For 2004, 33% or 600 statements were filed more than 30 days after the 
filing deadline. Over ninety percent of these 600 pools were one of three types of pools 
- a 4.7 exempt pool, including funds of funds, a 4.13 exempt pool, or a liquidated pool. 
Within these three categories, 4.7 exempt pools accounted for 75% of the statements. 
Clearly, CPOs offering these types of pools find it difficult to comply with the current 
regulatory filing requirements. 

NFA believes that the following proposed amendments to CFTC 
Regulations will make it easier for firms to comply with those requirements, without 
sacrificing any regulatory protections. NFA has discussed these proposed amendments 
with several public accounting firms, which have also found the current requirements 
difficult for CPOs to comply with and, therefore, indicated support for the amendments. 

12 
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4.7 Exempt Pools Including Fund of Funds 

CPOs offering 4.7 pools experience difficulties complying with the current 
requirements' deadlines because they must await valuation information from a third 
party regarding pool assets prior to preparing and filing statements. CPOs offering 
funds of funds, which have experienced tremendous growth in the last few years, 
encounter their own particular problems complying with the current requirements. 
Although Commission Regulations provide an automatic extension to CPOs offering 
funds of funds, which extends the due date from March 31 st to May 31 st and even allows 
for an extra 30 days to June 30 upon request, many CPOs offering these pools still file 
their Annual Reports late. These CPOs invest their fund in other funds and, therefore, 
must rely upon certified statements from these investee pools to complete their own 
certified statements. Additionally, to further complicate matters, these investee funds 
can themselves be tiered by being a fund of funds and, therefore, must await certified 
reports from other investee funds that may or may not have filing deadlines (e.g., off
shore or 4.13 exempt investee pools) to complete and file their own reports. 

NFA believes that two issues need to be addressed relating to 4.7 pool 
Annual Reports. First, in the context of funds of funds, NFA believes it appropriate to 
amend current Regulation 4.22(1)(2) to lengthen the automatic extension for all fund of 
funds statements from 60 days to 90 days, with the ability to request additional time if 
the 90 days is not sufficient. NFA also recommends that the amount of additional time 
that can be requested due to circumstances beyond the CPO's control be to a specified 
date, and not be limited to 30 days. NFA must approve each one of these requests and 
we believe it will be more effective and efficient if pool operators' request the amount of 
time they believe they need, with NFA retaining the authority to approve or deny these 
requests. 1 

Lengthening the automatic extension for all fund of funds statements from 
60 days to 90 days would primarily benefit single tier funds of funds and reduce the 
number of their statements filed late. However, this relief is limited and provides little, if 
any, benefit to a multi-tiered fund of funds that must await statements from its last 

NFA believes this logic applies equally to any pool seeking an extension of a 
filing deadline. Therefore, NFA recommends that 4.22 also be amended to delete the 
90 day limit for extensions imposed upon non-fund of funds pools seeking a filing 
extension (See 4.22(g)(1) formerly 4.22([)(1). 
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investee fund to prepare its own Annual Report. NFA considered whether it would be 
beneficial to simply propose extending the due dates for all funds of funds to 9 months 
to accommodate these multi-tiered funds. But because such an extension also 
lengthens the due dates for investee funds of funds and provides no incentive for these 
investee funds to complete their own financials early, NFA felt that the last pool in the 
chain of a multi-tiered fund of funds would be in no better position than under the 
current regulations. In other words, that pool is still relying upon other pools that now 
have more time to complete their financial reports. Therefore, to provide relief to multi
tiered fund of funds, NFA believes it is critical to provide a more flexible approach for 
requesting an extension due to circumstances beyond the CPO's control to a specified 
date beyond the 90 day automatic extension. 

As previously noted, of the 600 pool statements more than 30 days late for 
2004, 75% are Regulation 4.7 exempt pools and of that percentage, about 40% are 
fund of funds. NFA therefore believes that extending deadlines should not be the only 
tool utilized to address the late filing issue for 4.7 pools, including funds of funds, that 
must rely on others to provide valuation information. CPOs offering 4.7 pools are 
relieved from the obligation to file an annual certified statement pursuant to Regulation 
4.22 provided the CPO, in the alternative, files and distributes an unaudited Annual 
Report meeting the requirements of Regulation 4.7(b)(3). Unfortunately, certain 
provisions of that regulation make it impractical for a CPO to file an unaudited Annual 
Report. 

Regulation 4.7(b)(3)'s unaudited Annual Report requirements, particularly 
those relating to the schedule of investments and appropriate footnote disclosure, are 
too complicated and simply not workable. Evidence of this can be seen by the fact that 
for 2004 less than 7% of the over 2,100 pools exempt under Regulation 4.7 availed 
themselves of this alternative. In addition, most CPOs offering 4.7 pools already have a 
requirement pursuant to their limited partnership agreements to provide audited 
statements to the pool's limited partners. Because of the complexity of the current 
requirement, many of these CPOs would have to incur the expense of hiring a CPA to 
prepare the interim "simplified" unaudited statement as well as an audited statement. 

Given these circumstances, NFA proposes that Regulation 4.7(b)(3) be 
amended to ensure that the relief contemplated provides a true alternative for CPOs. 
Specifically, this rule's terms should be simplified to provide an incentive for CPOs to file 
unaudited financial reports within 90 calendar days of a pool's fiscal year end. Although 
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these reports should be prepared in accordance with generally accepted accounting 
principles, NF A's proposed amendments to Regulation 4.7(b)(3) provide additional 
flexibility by eliminating the requirements of footnote disclosures, a Statement of Cash 
Flows, and a Schedule of Investments under the American Institute of Certified Public 
Accountants' Statement of Position 03-4. NF A's proposed amendments also require a 
CPO to file a certified Annual Report with NFA when it distributes the report to pool 
participants. NFA recognizes that in many instances CPOs would have to do both an 
unaudited and audited statement but, under the proposed simplified regulatory 
requirement, the CPO could prepare the unaudited statement itself without incurring the 
cost of a CPA. 

4.13 Exempt Pools 

When an existing commodity pool files for an exemption under Regulation 
4.13, the pool is required to file a final Annual Report pursuant to Regulation 4.22(c). 
Thirteen percent of the 600 statements more than 30 days late in 2004 are from existing 
pools filing an exemption pursuant to Regulation 4.13(a)(3) and (a)(4)'s restrictions on 
futures trading and investor sophistication. NFA proposes amending Regulation 4.13(d) 
to provide that if a CPO either withdraws from registration and claims relief under 
Regulation 4.13 or is registered as a CPO but claims an exemption under Regulation 
4.13 for one or more of its pools, the CPO is not required to file an Annual Report 
pursuant to §4.22(c) for the fiscal year when the claim for exemption is filed. However, 
the CPO must provide a written notice to current participants that it will not file an 
Annual Report for that fiscal year and all subsequent fiscal years. 

NFA believes that current participants in pools filing an exemption notice 
pursuant to Regulation 4.13 receive sufficient regulatory protections pursuant to 
Regulation 4.13(e)(2) prior to the exemption becoming effective and no regulatory 
purpose is served by requiring these CPOs to file a final Annual Report. 

Liquidated Pools 

Just under 5% of the 600 pools more than 30 days late in filing an Annual 
Report for 2004 liquidated and distributed assets to participants. CPOs are reluctant to 
prepare and file final certified Annual Reports pursuant to Regulation 4.22(c) for these 
pools because the cost involved merely dilutes the assets that would otherwise be 
available for distribution to participants. 
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Over the years, NFA has received few, if any, complaints about pools 
upon liquidation. Therefore, we believe that relief is warranted with regard to this issue. 
NFA proposes amending Commission Regulation 4.22 to permit a CPO that makes a 
final distribution of funds held by a pool to distribute to participants and file unaudited 
financial statements for the fiscal year during which the pool made the final distribution. 
This statements must contain, at a minimum: (1) a Statement of Assets and Liabilities 
as of the first month end after the permanent cessation of trading; (2) Statements of 
Operations and Changes in Net Assets for the period from the pool's prior fiscal year 
end to the first month end after the permanent cessation of trading; and (3) disclosure of 
any other material information. The CPO must also distribute and file with NFA a 
written notice that all interests in, and assets of the pool have been redeemed, 
distributed or transferred on behalf of the participants and that all participants have 
waived in writing their rights to receive an audited Annual Report. 

NF A's proposal requires the financial statements to be presented and 
computed in accordance with generally accepted accounting principles consistently 
applied, except that footnote disclosure, a Statement of Cash Flows, and a Schedule of 
Investments under the American Institute of Certified Public Accountants' Statement of 
Position 03-4 are not required. The Annual Report shall be electronically filed with NFA 
within 90 calendar days of the date the pool makes the final distribution of funds, and a 
CPO must submit copies of the signed waiver by participants to NFA upon request. 

Since 4.7 exempt pools are limited to qualified eligible persons, NFA 
proposes a slightly different requirement upon the liquidation of these pools. 
Specifically, NFA proposes amending Regulation 4.7 to permit a CPO that makes a final 
distribution of funds held by a pool to distribute to participants and file an unaudited 
Annual Report for the fiscal year during which the pool made the final distribution. This 
report would have to meet the same requirements as set forth in proposed Regulation 
4.22(1) but the CPO does not have to obtain from the participants a statement that all 
participants have waived in writing their rights to receive an audited Annual Report. 
Instead, the CPO would be required to provide to participants and electronically file with 
NFA a certified Annual Report upon receiving a request of the holders of a majority of 
the units of participation in the pool who are unaffiliated with the commodity pool 
operator. 
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Additional Clarifying Points 

NFA also proposes several clarifying amendments to Part 4. For 
example, NFA also proposes amending Regulation 4.22(c)(1) and (2) to clarify that the 
comparative basis for the net asset value calculations referenced therein are the pool's 
current year and its preceding fiscal years. The proposed amendment also delete 
references to the Statement of Changes in Financial Position as it no longer exists and 
rename various other financial statements to conform with accounting practices. 

111. Reguest for No-Action Relief 

We recognize that, due to the requirements of the Administrative 
Procedures Act, proposed changes are unlikely to become effective before the 2005 
Annual Reports are due. Therefore, we request that the Commission grant no-action 
relief to pools that comply with the proposed requirements and include that relief in the 
proposing release. 

NFA respectfully requests that the Commission amend Regulations 4.7, 
4.13 and 4.22 and provide temporary no-action relief as described above. 

Very truly yours, 

QLJ~ 
·---,. 

Thomas W. Sexton, Ill 
Vice President and General Counsel 

m:ltwslpetition rulemaking cpo filings rev 0106 
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February 14, 2006 

Vice President and General Counsel 
National Futures Association 
200 West Madison Street 
Suite 1600 
Chicago, IL 60606 

Dear Mr. Sexton: 

This is to acknowledge receipt of the petition received by the Commodity Futures Trading 
Commission on February 13, 2006 for Rulcmaking to Amend CFTC Re!:,>ulations 4.7, 4.13 and 
4.22. 

This petition has been referred to the Commission for such action as the Commission deems 
appropriate. You will be notified of any action taken by the Commission on this matter. 

Sincerely, 

crctary of the Commission 
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October 09, 2006 
Via E-Mail (secretary@cftc.gov) 

Ms. Eileen Donovan 
Acting Secretary 
Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21st Street, N.W. 
Washington, D.C. 20581 

Re: RIN JOJ8-AC34; Proposed Amendments to Rules 1.10 and 1.31 

Dear Ms. Donovan: 

NFA fully supports the Commission's proposed amendments to its rules that respond to NF A's petition for rulemaking to facilitate the 
electronic filing of IB financial reports. These amendments will simplify the filing process and allow it to keep pace with technological 
changes without losing any of the protections provided by the current requirements. 

We commend the Commission for its foresight m proposing additional amendments to Rule 1.1 O{h) to give NFA the flexibility to adopt 
an electronic filing requirement for IB FOCUS reports without necessitating further changes to CFTC rules. As we mentioned in our 
petition for rulemaking, our EasyFile system is not yet equipped to handle FOCUS reports, but we hope to add that capability in the 
future. The proposed amendments will expedite that process. 

If you have any questions concerning this letter, please contact me at 312-781-1413 or tsexton@nfa futures org. 

Respectfully submitted, 

Thomas W. Sexton 
Vice President and General Counsel 

NFA Is the premier independent provider of efficient and innovative regulatory programs that safeguard lhe integrity of the futuros markets. 
Site Index I Contact NFA I News Center I FAQs I Career Opportunities [ Industry I inks I Horne 
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Re: Petition for Rulemaking to Amend CFTC Regulations 1.10(b)(2)(iii) and 
1.10(c)(2) 

Dear Ms. Webb: 

National Futures Association (NFA) respectfully petitions the Commission 
under CFTC Regulation 13.2 to amend CFTC Regulations 1.1 0(b)(2)(iii) and 1.10(c)(2) 
to eliminate the requirement that non-broker-dealer introducing brokers (IBs) file 
manually signed certified financial statements with NFA and replace it with a 
requirement that these IBs file their certified statements electronically. The information 
required by CFTC Regulation 13.2 follows. 

I. Text of Proposed Rule Amendments 

PART 1 - GENERAL REGULATIONS UNDER 
THE COMMODITY EXCHANGE ACT 

§ 1.10 Financial reports of futures commission merchants and introducing 
brokers. 

(b) Filing of financial reports. 

200 West Madison Street Sui fr 1600 C/11cago, Illinois 60606 312.781.1300 800.6? 1.3570 31 ?181.1467 fax www.nta.tulures.org 
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(iii) A Form 1-FR-FCM or FOCUS Report required to be certified by an 
independent public accountant in accordance with § 1.16 which is filed bya 
futures commissieR---mcrchant, an introducing broker or an applicant fOF 
registration in<ait+ieicsalegOfY, must be filed in paper form and may not be filed 
electronically. A Form 1-FR-IB required to be certified by an independent public 
accountant in accordance with § 1.16 must be electronically filed and affirmed in 
accordance with the requirements of National Futures Association's electronic 
filing system. 

* * * 

(c) Where to file reports. 

• • • 

(2) Any report filed pursuant to paragraph (b)(1) or (b)(4) of this section or§ 
1.12(a) which need not be certified in accordance with § 1.16 may be submitted 
to the Commission in electronic form using a Commission-assigned Personal 
Identification Number, and otherwise in accordance with instructions issued by 
the Commission, if the futures commission merchant, introducing broker, or a 
designated self-regulatory organization has provided the Commission with the 
means necessary to read and to process the information contained in such 
report. A Form 1-FR-IB required to be certified by an independent public 
accountant in accordance with § 1.16 may be submitted to the Commission in 
electronic form in accordance with instructions issued by the Commission, but 
the introducing broker must maintain a paper copy of the statement that includes 
the original, signed certification. 

II. Nature of NFA's Interest 

As you know, NFA is a futures association registered under Section 17 of 
the Commodity Exchange Act. IBs are required to be Members of and are regulated by 
NFA Therefore, NFA is interested in ensuring that IBs are regulated in the most 
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efficient and effective manner. NFA believes that requiring non-broker-dealer FCMs to 
file their Form 1-FR-IB certified financial statements electronically furthers that goal. 

Ill. Supporting Arguments 

18s have been required to file interim financial statements electronically 
since January 2002, and IBs who file Form 1-FR-IBs make these filings through NFA's 
EasyFile system. Current CFTC rules do not, however, allow IBs to file their certified 
statements electronically. NFA believes that electronic filing will facilitate processing 
certified statements without losing any of the protections provided by CFTC and NFA 
rules. 

Earlier this year, the Commission amended its rules to require commodity 
pool operators to file their annual financial reports electronically, regardless of whether 
those reports were certified or uncertified. NFA proposes using the same basic process 
for certified Form 1 ·FR-IB filings. In particular, the IB would upload the entire certified 
statement-including the financial information, footnotes, auditors' statement, and 
reconciliation (if necessary)-to EasyFile as a pdf document, and the IB would maintain 
the original signed document in its own files. Since the 1B would have already entered 
the detailed figures from the unaudited Form 1-FR-IB into the system, the IB would not 
have to enter the figures from the certified statement unless that statement includes a 
reconciliation. If it does not include a reconciliation, the system would carry over the 
figures from the uncertified statement for staff's use in analyzing the certified statement. 

CFTC Regulation 1.1 0(b)(2)(iii) currently requires IBs to file certified 
financial statements in paper form. Therefore, NFA requests that the Commission 
amend that regulation to require non-broker-dealer IBs to file their certified financial 
statements electronically with NFA. 1 NFA also requests that the Commission amend 
CFTC Regulation 1.1 0(c)(2) to allow electronic filings with the Commission and to 
require the 1B to maintain the original certified statement in its files. 

Eliminating the paper filing will not affect any of the protections provided 
by the Commission's rules. NFA will receive, in pdf format, an electronic copy of the 
entire certified financial report. Furthermore, the original hard copy report, with the 

1 NFA is not currently asking the Commission to apply the electronic filing requirement 
to broker-dealer IBs who file FOCUS Reports since EasyFile is not yet equipped to 
handle FOCUS Reports. We hope to add this capability in the future and will request 
similar changes at that time. 
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auditor's certification, will still exist and be available to the Commission and NFA upon 
request. 

NFA respectfully petitions the Commission to amend Regulation 
1.10(b)(2)(iii) and 1.10(c)(2) as described above. 

(kpc/committee/Petition for rulemak1r1g, 1B Certifieds) 

,, . -VBf3/-. uly yours, 
( 
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Thomas W. Sexton, Ill 
Vice President and 
General Counsel 
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Secretary 
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Dear Mr. Kirkpatrick, 

Petition for Rulemaking to Harmonise Registration Exemptions for CPOs and CTAs with 
Registration Exemptions for Investment Advisers 

The Alternative Investment Management Association 1 ("AIMA" or the "Petitioner") respectfully 
petitions the Commodity Futures Trading Commission (the "Comrrnssion" or the "CFTC') under CFTC 

Regulation 13.2 to adopt (1) an exemption from registration as a commodity pool operator {"CPO") 
under the Commodity Exchange Act ("CEA") that is equivalent to and incorporates the substantive 
requir·ements of former CFTC Regulation 4.13(a)(4); (ii) an exemption from registration as a CPO fur 

foreign persor1s operating commodity pools with limited investment from U.S. persons, similar to the 
"foreigr1 private adviser" exemption in Title IV of the Dodd-Frank Wall Street Reform and Consumer 
Protection Act {"[)odd-Frank Act") and Rule 202(a)(30)-1 under the Investment Advisers Act of 1940, as 

amended {"Advisers Act"); (111) an exemption from registration as a CPO for foreign persons operating 
commodity pools with a small aggr·egate net asset value managed at a place of business in the United 
States, similar to the "private fund adviser" exemption in Title IV of the Dodd-Frank /\ct arid Rule 

203(m)-1 under the Advisers /\ct; arid (1v) corresponding exemptions from registration as a commodity 
trading advisor ("CT A") tor advisers to such commodity pools. The Petitioner requests that the 

Commission adopt the second, third, and fourth proposed exemptions above IrrespectIve of whether 
It adopts tile f11 st proposed exemption. Although the Petitioner's members· strnng prefer·enre is for· 
the Commission to reinstate CtTC Regulation 4.13{a)(4) in its entirety, the Petit1or1e1· believes that, in 
the alternative, it would be acceptable to its members if the Commission were to adopt ar1 exemption 

substcmtially equivalent to former GTC Regulation 4.13(a){4) that imposed an additional condition 

• Al MA, r he Alternative invest men: Manar,e1·1enc Assocra:1on, 1s the global represerlidtive cftl1e al:emdllW 1rwc>stn1e11: i11d .,~1 ·y, 

w•:11 ·1101e th,1n 1,800 llJrfllHdle 1·1ernr;er', 111 over 50 coulltrie~. AIMA's rnariagr>r mr>.-nbr>r<; rnllf'ctivcly 11.1,1.-igr> rnmr than 

$7.8 tc1ll1on ir, as~er~. AIMA dr·dw~ upor, tr,e expenise drid Li1versily of its rnf''Tlt:r>r>h1p to rJrnv1dc lc;;r1c1·s~1p 1n 1nr11J'itry 

1nit1at,vf''i sum a~ ~clvoc,,cy, pol1ry ,1nrJ rcr,ulatO'y engar,crnent. educational ;)rog1·a,nn1es arid ~ou11d praLI1ce guides. AIMA 

proa~·.1vrly rnmmu,·,icates with the mcc.11.1 and tr-e gener·al oubl1c to 1~cr-ease ,1warer1ess arour:d r•,e value of the 111duot1y. 
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requi1·ing that manager·s either {i) be rf'gistered with the U.S. Securities and Exchange Comrrnssion 
("SEC") as an investment adviser· under the Advisers Act2 or (ii) have no place of business In the United 

States. lr1 ger1e1·al, the Petitiur1e1· respectfully requests that the Commission seek to har·monise 
Commissior1 registration exemptior1s for CPOs and CT As with registration exemptions for investment 
advisers under the Advisers Act. 

The text of the proposed rule amendments is set forth in Apper1dix A to this letter, 

I. Nature of Petitioner's Interest 

The Pet1tior1er represents a sigr11f1cant segment of the global investment management industry. For 
puI·poses of this petition, the Petitioner represents managers, investment advisers, and sub-adw,ers 

to many types of pooled investment vehicles and separate accounts, 1r1cluding hedge funds, many of 
which trade commodity interests. As a result of the changes to the Part 4 regulations adopted by the 

Commission In 2012 3 and the adoption of a broad definition of the types of swaps subject to 
Commission regulation.~ many of these managers, investment advisers, and sub-advisers registered 

as CPOs and/or CTAs as of 1 January 2013. Accordingly, they are subject to compliance with the 
applicable provisions of the CEA and the Commission's regulations thereunder although many have 

limited r1urnbers of U S.-based investors that nevertheless do qualify as non-U.S. persons as defined 
in Regulation 4./(a)(l)(iv) invested in their commodity pools or advise limited amounts of assets 
attributable to U.S. clients. 

Followir1g passage of the Dodd-Frar1k Act and the Commission's rescission of CFTC Regulation 
4. 7 3(a)(4) in 207 2, there is now a significant disparity with re<>pect to the r·egulation of investment 

advisers by the SEC and CPOs and CT As by the Commission. Accord1nely, the Pet1t1or1er believes that 
the Commission should take action to harmonise Commission registration exernptior1s for CPOs and 
CrAs with registration exemptions for investment adviser·s under the Advisers Act Thcn~for·e, the 
Petitioner respectfully requests, 011 behalf of its members, that the Commission (1) ddopt ar1 

exemption frorn registration as a CPO that ir1corporates the substantive r·equirements of former CITC 
Regulation 4. 7 3(a)(4), (ii) adopt exemptions from registration as a CPO similar to the foreign private 
adviser· and pr·ivatc fund adviser exemptions under the Advisers Act, and (iii) adopt corre:,pondir1g 

exemptions from reE1stration as a CTA. 

; T'11, rr-~rm:Inn 1, nne cup,1;e,tccl 1·1 a letter ac!o'ressecl to ActInr, Cha1nna~ Giancarlo sutim1tcecl by Vldr1ageo Fu:ure~ 

AssocIc1tIon un 6 ,L,"le 2(.)7 /. We SuiJpVt the Mf-A's request fo, relief u'lder· Regulat1011 4.i3(d)(,:) opec1f1cally, .i~ wrll ac; In 

rrl-1tion ·o the rc5' ::if the 1-c·l1cf requestecl 111 t·1at letter· mor·e r,enerally. 

• See Comn;o[hr1 Puc/ Operorurs w,d Cun,mo11!ry Truding Ad;1sur~: CcmplwnCt' O/Jhgo11011.1, 77 Fed Reg 112r,2 (24 rt'h ?072) 

l"Re',_l 1,,,orI _ _RelPd~r'"). ac1Ie ·1cJecJ :Jy Commud,ry Poe/ Opera/Ors and Commodity Trading Adviorw; Ccmrl1owe Oh/1got1011s, / / f-ecl 

Reg. 1/J28126 r0or. 2012). 
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Agrrrmrn1 Recordkeep,ng. 77 Feel Rer.. 487.08 (13 Aur,. 7.017). 
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II. Proposed Harmonisation of CFTC Registration Exemptions for CPOs and CTAs with 
Registration Exemptions for Investment Advisers under the Advisers Act 

During the past several years, there have been sign1f1cant changes made with resµelt to the regulation 
of registered investment advisers, CPOs and CT As. In short the cumulative result ot such regulatory 
changes is that there is now a notable disparity between the approaches taken by the Commission 

and the SEC. particulcJrly with respect to the extraterritorial reach of their respective jLnisdiction, 

Prior to the passage of Title IV of the Dodd-Frank Act. there was a parity of regulatory outcomes 

between the Commission and the SEC regarding domestic arid foreign eritities that performed the 
same types of se1vices for private funds. With regard to the Commission, domestic and foreign 
managers operating rnmmodity pools often previously relied on the exemption from registrat1or1 as 

a CPO provided by CFTC Regulation 4.13(a)(4), as long as the commodity pools they operated ottered 
Iriterests only to riatur al person investors that were "qualified eligible persons" (".QITs."). as defined In 
CFTC Regulation 4.7(a){2), and non-natural person investors (i.e., institutional investors) that were 

either QEPs or "acncditcd investors," as defined in Rule 501(a) of Regulation D under the Securities 
Act of 1933, as amerided ("_Sec_urities Act") . .s Similarly, advisers to commodity pools often previously 
1·elied on the exemption from registration as a CTA provided by CFTC Regulat1or1 4.14(a)(8J(i)(D), as 

long as the person's commodity interest trading advice was directed solely to, and tor the sole use of, 
ari exempt CPO under CFTC Regulation 4.13(a)(4). With regard to the SEC. in the past both domestic 
and foreign managers who served as investment advisers to private funds often relied on the 

exemption from registration as an investment adviser provided by Section 203(b)(3) of the Adviser·s 
Act, as lorig as such irivestment advisers (i) had fewer than 15 clients in the preceding 12 months; (11) 
did not generally hold themselves out to the public in the United States as an investment adviser; arid 
(iii) did not act as an investment adviser to a registered investment company or busiriess development 

company. 

Passage ot the Dodd-f-r·ank Act ushered in a new r·egulatory regime. Because the Dodd-Frar1k Alt 

repealed the exemption under Section 203(b)(3) of the Advisers Act, this now reriuired, as a pr·actical 
rn □ tter, all but the smallest domestic fund managers to r·egister as investment advisers or to 1·ely on 
an alternate exemption, As described further below, Title IV of the Dodd-Frank Act also imposed riew 
limits on the extr·atcr-ritor•ial reach of the SEC's jurisd1ct1on by creating r1ew exemptIoris designed to 

exclude certain foreigr1 investment advisers from the registration requir·ements under the Advisers 
Act: (1) the for·eign p1·ivate adviser exemption, which is codified in Section 203(b)(3) of the Advisers Art 

and Rule 202(a)(30)-1 thereunder·, and (2) the private fund adviser exemption, which is codified in 
Selt1ori 203(m) of the Advisers Act arid Rule 203(m}-1 thereunder. 6 

In addition to those changes affecting investment adviser rei:;;strat1or1 under the Advisers Act, the 

Docld-Frarik Act also brnadened the defirntions of CPO and CTA to include swaps as a form of 

, Ur1Uer CrTC R<cgular.rw1 4 7(d)(2)(x1), •Jw rfr•f1nrt1on of QEP PxprP~5Iy includes no1-,-l,111tcd StJ'.es oersons. 

F~empru;ns fer Adv.,ser s ro Ve/1/(Jre Cop110/ f-(Jnds, P11vote f-und Advioen w1rh Le 1, T/1011 $150 M1//1on m A<~,0'1 Undr1 Mrmogement, 

one! f-cre,g11 PrnolF Ac/v1;er.1, !\c.Jvioero Ac: Rel. "lo. IA-3222 (22 J 1, •1 20 l l ), rwa1/oiJ/r m ht• p //w,-.,w.r,eq;:)v/r11lesif1nc1I/2017 /I,1-

3222.pu' ("~llliillL~"). 
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"commodity interest." This substantially increased the number of advisers who would fall within the 
expar1ded def1r11tior1s of CPO and CTA and, therefore, would either need to register as a CPO or CTA 
or rely on an appropriate exemption. Consequently, the existence in a non-U.S. fund (organised 
outside of the United States under non-U.5. law} of a single U.S. investor would require the manager 
or adviser of that non-U.5. fund to register as a CPO and/or CTA or to claim an exemption if the fund 
engages in a single swap transaction. 

Further, on 8 February 2012, the Commission rescinded CFTC Regulation 4.13(a)(4}. 1 This had the 
effect of r·cquiring certain previously exempt managers of commodity pools either to rep,Ister as CPOs 
or to claim an alternate exemption. In the proposing release concerning this diange, the Commission 
noted that the rescission of CFTC Regulation 4.13(a)(4), among other amendments, was intended to 
"limit regulatory arbitrage through harmonization"6 and to "encourage more congruent and consistent 
regulation of similarly-situated entities among Federal f1nanc1al regulatory agemies."9 However, the 
actual effect of the rescission was to expand greatly the ext1·aterritorial jurisdictional reach of the 
Commission, such that it is now substantially broader than that of the SEC especially vis-a-vis non
U.S firrns. In particular, those non-U.5. CPOs -which the Dodd-Frank Act specifically exempted from 
registration under U.S. securities laws with regard to their securities activities through adoption of the 
private fund adviser and foreign private adviser exemptions from investment adviser registration -
are now subject tu the jurisdiction of the Commission for their commodity interest activities in 
managing what are, in many cases, the same private funds that are relevant for purposes of 
determining their· eligibility for the private fund adviser and foreign private adviser exemptions. This 
is the lase even where r10n,LJ.S. CPOs operate pools that er1gage in a greater· amount of securities 
activity than commodity interest rr-ading, 

The rescission of CFTC Regulation 4.13(a}(4) also had the effect of imposing the burdens and costs of 
an additional registration r·egIme on domestic and foreign investment adviser·s that are registered 
with the SL:C. It is inefficient and burdensome for dual-registered firms to have to comp!y with two 
similar but slightly different r·egulatory regimes and we believe the dupl1cat1on is an unnecessary use 
of r f''.,0UrleS. 

rhe Petitioner notes that Acting Commission Chairman J. Christopher· Giancarlo, consistent with the 
Trurllp AdministrJtion's policy pronouncerrncnts, has expressed a strong desire to r-ecJuce the rnsts 

See Resc1ss1on Releasr, supra note 3. Fu~he,·. the Cvnr11Iss,on olso mace a corresp0"1d111g rev,sIor, w lFTC Reguldtion 

4.14(a)(8)(i)(D), wt1,::1 ;)revemec.J certdin advisers to cormnod11y pools 1ha1 hcic.J been exernp: f·:n1 regI',trc1:Ion as a CTA from 

contI1u,•1g :o rely on t'lat exemotI0!1. See 1d., suprn rrnte 3, al 1 i 284-85. 

" Commod,ry Poul Of!erut~r.1 and Commodity Trad1ngAdv1rn,,· l\mrndmrnr.1 ro Ccmplwnre 0h/1gar1c111, 7G tr,,:_ Rer, 7916, 7986 (11 
F(0 b. 201 l) ("H,irrrm11ica:1rrn R_('IP.J.'if'"). 

°' See Id., Jt 79"!8, 



and bu1-dens of government regulation in connection with his Project KISS 1nit1allve. '.·J The Petitioner 
further agrees with the Commission's expressed goal to seek "congruent arid consistent regulation of 
similar·ly-situated entities among Federal financial regulatory agencies." As a result, the Petitioner 
believes that these objectives would be best achieved by reinstating CFTC Regulation 4.13(a)(4) and 
harrnor11s1ng Commission registration exemptions for CPOs (pa1ticulal"iy non-U.S.-based CPOs) with 
registration exemptions for investment advisers under the Advisers Act, as well as by adopting 
corresponding exemptions for CT As. 

Finally, because the CEA makes a distinction for regulatory purposes between the operator of a 
commodity pool and the adviser to such pool (whereas the Advisers Act makes rm such distinction), 
the Petitioner I·equests that the Commission adopt both CPO and CTA exemptions, as described 
further· below. 

A. Exe.rnp_t1on.Jrnrn __ _cp_Q_ ___ Rgr.J~1ration Equivalent to Rescir1ded (FTC Regulation 4.13/al(4) and 
Corresponding CTA Exemption 

Background 

Under former CFTC Regulation 4.13(a)(4), ger1eral partners, manager·s, investment advisers, and 
sponsors of a private fund that tr-aded commodity interests were each exempt from registration as a 
CPO 1f (1) all natural person investors In the fund were QEPs, amJ (2) all r1on-nattnal person investors 
in the fund were either QEPs or accredited investors. Because the definition of QEP encompasses a 
"qualified ptnchaser," as defined under Section 2(a)(51) of the Investment Company Act of 1940 ("1940 
Act"} and the regulations thereunder, most private funds that were operdted ir1 reliance on the 
exemption in Section 3(c}(7) of the 1940 Act could automatically qualify for tile CFTC Regulation 
4.13(a)(4) exemption. Further, because the definition of QEP under CFTC Rcgul atIon 4. 7{a}(2) expressly 
encompasses non-United States persons, the CFTC Regulation 4 13(a)(4) exemption was particularly 
important for non-U.S. operators of commodity pools in which all investors were non-United States 
persons and tor commodity pools with a mix of non-United States peI·sons and U.S. qualified 
purchasers, Similarly, in the past advisers to such commodity pools ofter1 relied on the exemption 
from reeist1·at1or1 as a CTA provided by CFTC l~egulation 4.14(a){8)(i)(D), as long as the person's 
rnrnrnodity interest trading advice was directed solely to, and for the sole use of, an exempt CPO 
under UTC Regulation 4.13(a}(4}. 

'''Ttw Trun~ Acim1n1str.1t10~ h;is issued two executive o,·clers air1ed at allev1,1'.111g urn·•ele',~dry {OOl> arid tiuroer1> of 

p,ovpr:1me :it rer,ul,1tions. See Exec. Or de', RecJurn1g Regulatio11 d11d Conlr ollIng RPguldtory Cml'; ( ~O J;rn 7017), avmlable m 

httos·//w=. wl11tehouse.gov/the-press-offlce/2017 /Oi /30/pre~itie·1:idl-exe, u•.Iw Drder , f'dur Ing , f'i;UIJ:1on-ono-controll1ng, 

,m1 ExPC. Ordf'r, FnfrlrCl 'lf, the Rer,ulato,y Reform Agenda (24 ~eb. 201 7), 0'{[1,'/a/J/e U/ ht!p<,:/ll'M'\111 wh1tPllCIJSP.gGv/thP-prpr,c; 

Dff1ce/20"17102/24/pre~ident1JI f'xecut1ve-orcler-e•1'orc1•1g-rer,ulatory-refo1·m-age.1cla. Sec (1/:,0 "CFTC: A New Direct1m1 

rorwdrd." Ar 11ng Lha1rm,1n J Lhr1stcpher G1c1ncarlo, J.S CornmoclIty Full.res l r,1dIng lo•r,1111Y,llHI : 15 Mar. 2017), ovm/rJ/J/e at 

lil'.p://1'JV\/w.~'lc.gDvlPressRoo.'Tl/Spf'ed1P>TP~timonyfopag1~nr,1rlo-70 (a~nou11c1nr, the l,iunch of Project KISS, repreoeIItIng 

di", agemy-w1de rPview of Corncn1>>1Dn rulP>, rPr,ul,1t1ons and practices to rnJ~e thein s11r,:Jler, less lJurdemome, dnd less 

costly). and "C~TC Reciueol, Public lnpi.t on S1rnpl,1yII1g RulP>," Rrlf'asP No PR 7~55-17 (3 May 201 /), avo1/ab/e or 
hnp //wtM.cftc.r,ovlPr·essRoorn/PressReled~es/p1 7SSS-17 beekir1g i11put frcm 1'1rlu,t ·y, <;1;1 ,rtrnlcers, and othe•· interesterl 

pa "ti CS I er,ard1n13 how COr'llTIISSIOTl I ules Luu Id be ',ll'.lpl1fied dlld { ornpl1an: e liurCf'CIS rPdLCPd) 
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Although the Dodd-Frank Act did not dir·ect the Commission to amend or· rescind the previously

adopted CPO and CTA registration exemptions and exclusions, the Cornrrnssion nevertheless elected 
to rescind CFTC Regulatior1 4.13(a)(4) and to revise CFTC l~egulation 4.14(a)(8){i){D). • 1 As a result, many 
previously exempt managers of commodity pools have since been required either to register as CPOs 

or to claim an alternate exemption {e.g., the CFTC Regulation 4 13(a)(3) de minirnis exernptiori}. Certain 
pr·eviously exempt advisers to such commodity pools have been required to undergo an identical 

process. 

Supportmg Arguments 

The Petitioner believes that the Commission's adoption of an exemption from CPO regIstratior1 that 
Is equivalent to and ir1corporates the substantive requi1-erner1ts of former CFTC Regulation 4.13{a)(4), 
as well as a cmresponding CTA exemption, would be rnnsistent with the Commission's expressed goal 

rer,ard1ng consistent regulation of similarly-situated entItIes and would ease the r·egulatory burden on 
both formerly exempt entities and on the Cornrnissior1 itself. 

In prnposing to rescind CFTC Regulation 4.13(a)(4), the Commission stated that 

for operators of pools that are similarly situated to private funds that previously relied 
on the exemptions under§§ 3(c)(1) and (7) of the [1940 An] and§ 203(b)(3) of the 

[Advisers Act]. , [i]t is the Commission's view that the operators of these pools should 
be subject to similar regulatory obligations, including proposed Form CPO-PQR, in 
order tu provide improved transparency and increased acrnuntability with respect to 
these pools. •2 

Further·, the Commission also noted that the resciss1or1 of CFTC Regulation 4.13(a){4), among other 

cJrnendments, was intended to "encourage mane congruellt and consistent regulation of s1m1larly
situated entities among Federal financial regulatory agencies.'';' 

rluwever, following the r-escis'.:.ion of CFTC Regulation 4.13(a)(4), the extraterritorial jurisdictional reach 
of the Commission is now substantially broader than that of the SEC. especially with respect to non

U.S. firms This regulatory disparity has resulted In an 1r1congruuus state of affairs In which cer-tair1 
r1or1-U.S. CPOs and CTAs - that the Dodd-Frank Act specifically exempted with regar·d to their 
sernrities activities through creation of the private fund adviser cJnd foreign private adviser

exemptions - MC now subject to the Commission's jurisdiction In rnar1a3in3 what are often the same 
private fur1ds that are relevant fm purposes of determining their· ,1bility to rely on the private fund 
adviser and foreign pr-ivate adviser exemptions. Accordingly, the rescission of CFTC Regulation 
,113(a)(4) and the corresponding change to CFTC Regulat1ur1 4.14(a)(8)(i){D) have resulted in 

rnLurnstarKes In which operators of, and advisers to, such pools ar·e indeed not "subject to similar 

r·egulatory obligations" and arc, instead, subject to d1vcrP,ent r e3ulatory schemes between the 

1 5t't' Re~~1,018'1 Releaoe, .lllpra rmtP 3. di 11284 85 

' 1Ser Hamon11at1on Release, supra note 8, at /%6. 

' 1Srr1r/., at 7978 
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Commission and the SEC, often with respect to the same private funds, even if more securities activity 
them commodity interest trading is involved. 

In addition, the rescission of CFTC Regulation 4.13(a)(4) and revision to CFTC Regulation 4.14(a}(8)(i)(D) 
have also imposed a significant burden on both managers and the Commission itself. With former 
CFTC Regulation 4.13(a)(4) and CFTC Regulation 4.14(a)(8)(1)(D) now unavailable, It has become more 
difficult for certain managers - that, again, may be exempt from registration as an investment adviser 
in reliance on the foreign private adviser or private fund adviser exemptions - to manage portfolio 
risk effectively without using instruments that would potentially subject them to registration under 
the CEA. If exemptions substantially similar· to CFTC Regulation 4.13(a)(4) and former CFTC Regulation 
4.14(a)(B){i)(D) were not reinstated, it is possible that non-US. managers would increasingly preclude 
all U.S. investors from investing in their funds, even if such persons are sophisticated institutional 
investors, so as to avoid triggering the requir·ement to n:,gister as a CPO and becoming subject to 
greater regulation by the Commission as a result. lr1 turn, such a development would further limit 
investor choice, to the detriment of U.S. investors rnme broadly. 

Further, the Petitioner is not aware of regulatory problems, violations of the CEA or regulations 
ther·eunder, or investor complaints during the decade that CFTC Regulatior1 4.13(a)(4) and former CFTC 
Regulation 4.14(a)(B)(i)(D) wer·e in effect r·elated to this type of pool, In addition, the Petitioner notes 
that, 1f exemptions equivalent to CFTC Regulation 4.13(a)(4) and former CFTC Regulation 4.14(a)(8)(i){D) 
were restored, there would still be notice filings for certain exemptions and the exempt operator and 
adviser would be subject to large trader reporting on behalf of the pool. The Petitioner is also not 
aware of the Commission finding any issues related to this type of pool being revealed by the filing of 
Form CPO-PQR. If the Cornmissior1 had any concerns in thal regard, 1t could presumably use its special 
call authority to obtain specific data. 

Requested Relief 

The Petitioner hereby r·especttully requests that the Commissior1 adopt ari exemption equivalent to 
CFTC Regulation 4.13(a)(4) (the full text of which can be found iri Appendix A), 14 which would exempt 
managers operating commodity pools from registration as a CPO as long as the commodity pools 
offered interests only to natural person investors that were QE:Ps and non-natural person investors 

1•1Proposed crTC Regulauor1 4.13(d)(4)(i). a., found 1 ·1 App1;r1cix /\, l1d~ bt>E'I' 1•rnc.J1'1eu ol:glnly f rorn :he 2012 text o; ,i.c h op~ t Ior1, 

•;o ac, tD rPmain cDw,I,terll w1·.li d rm-act1m1 IPlter ic,ouec by '.lie Ccr,11111~010ri'o D1v1~1or1 Df Swap Oc>dlc>1 arid lntercnec.J1ary 

Overc,1ghl granti11g r>xernptIve relief to CPO•; f, om :•1e requIrer'1er1t Ir1 crTC Rc>gul.it1cr, 4 13(a)(3)(1} that sec 1mlIe, be "offe1 ed 

a·,c.J ~clc.J w:!lrnul rnarketi·1g ID t'le public," W'lilh 1c1d as rt~ goal hdl l'ID'IIZdllDII w1:h Se~•.im, 4 of the Securitie', All drld tile 
regulations thereL,nder, as ,1n1endeo by the Jurnpstc1rt Ov Elus111ess sunuus :JOllSI Ac:. See C~ l C Letter No. 74-116 (9 Sept. 

2014), o·vwluble ur http:/NAM'V.cl:c.r,ov/ucr,11r, 0 oups!oubl1c/@lr lette'ger1e1 al/cccL·rr ,e-1tsliettei"/l /,_ 116.pdf. 
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that were either QEPs or· accredited investors at the time of purchase 01· binding commitment to 
purchase. 1

" 

Although the Petitioner's members' preference is for the Commission to reinstate CFTC Regulation 
4.13(a)(4) In its entirety, the Petitioner believes that, in the alternative, it would be acceptable to its 
members if the Commission were to adopt an exemption substantially equivalent to former CFTC 
Regulation 4.13(a)(4) that imposed an additional condition r·cquiring that managers either (i) be 
registered with the SEC as an investment adviser under the Advisers Act or (ii) have no place of 
business in the United States The full text of such an alternative exemption can be found in Appendix 
_S_. The principal practical difference between this alternative and full reinstatement would be that 
domestic U.S. investment advisers that are not registered with the SEC would not qualify for relief 
from CFTC registration requirements under this exemption. 

Further, the Petitioner also respectfully requests that the Commission adopt a corresponding 
exemption from registration as a CTA by revising CFTC Regulation 4.14(al{8)(i}(D), which is included in 
App_endix A. As a policy matter, to the extent that a CPO of a commodity pool is exempt, then any 
sub-adviser to that commodity pool should also be exempt. 

B. Exemptions from CPO Registration Similar to the Foreign Private Adviser and Private Fund Adviser 
ExempJL.QDs_ from lnve_stment_Adv1ser Reg1stration_and Corresponding (TA Exempticws 

Background 

In 2011, the SEC adopted Ruic 202(a)(30)-1 under Section 203(b)(3) of the Advisers Act (i.e., the foreign 
private advise1· exemption), which excluded certain fore1gri irivestrnent advisers from the registration 
requirements uriderthe Advisers Act. 16 fo rely on the foreign private adviser exemption, an adviser 
must: (i} have no place of business In the United States; (ii) have, In total, fewer than 15 U.S. clients 
(e.g., manaeed accounts or pooled investment vehicles), 1ncludine U.S. investors in private funds 
advised by the irivestment adviser; (i11) have less thar1 $25 rnillior1 ir1 aggregate assets ur1der 
management that arc attributable to clients in the Ur1ited States and U.S. investors in private funds 
advised by the investment adviser; and (iv) neither hold itself out eenerally to the public In the United 
StcJtes as ari investment adviser nor act as an investment adviser to any registered investment 
company or business development company. 17 

1 5In the PVf'nt that propo<;Pd CrTC RPgulallO'I 4.13(a)(4) WPI p 'PlrlStilted, t"l1g1 c>le rnanagrrs opr"alir,g mm mod Ity pools rould, 

as a tram1rmnal mPa'iLJrP, .'Ply rm ;md corn ply wi;h CfTC RPgulat1on l 13(P)l2) '.D 1ran5ItIm1 from 00PI ating a r,ool whP•P thf'y 
;in in a rrg1stf'rPd ,ar,arity to on!' whr,·f' thPy rely on nPw CrTC RPgula·101 4 13(,1)14) S1'Tl1l,1··ly, a CTA could t:·,1nsit1on witn 

rrspnt to somP or all ofthr1r ;icc0\Jlll5 :o thP r1Pw Pxcmr,110I",~ 1l1P Prt111or1rr oas pmposPd In rPl1a~cr on CFTC Regulation 
4 1 l(c)(2) Fur:her, pI Dv1c1ed that a CPO rc<lie; Dll CFTC Rc'g1:lat Ior1 ··1.13(e)(2:{11i) or ii CT A rel1c<'i cm CFTC RPguJa•.1or1 4. 1 ,~(c )(2), 

~ud1 entity sliculd i.Je pe11T11tted lo deregiste· as d CPO er CTA. ,lS c<ppi1~c1i.Jle, dllU i•1otedd be permitted tD :ely m1 tr1e 
exernptim1~ From 1egio1ra:ior1 'D' all of ib pDols or dl~our,tJ. TIie l'erici:mer l,a, 1~1lluded ,ev1~ed text of CFTC ReguldiiD:1 

4. 7 3(e) and 4.14{c)(2) to r·etlec'. coese rnn::epts In ~ppe,1Q!1_6. 
1 6S ee ExernptiD11~ Reled~e, :1upra rmt,, 6. 

If See 1:, U.S.C. § 80b-2(d)(30). 
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At the same time, the SEC also adopted Rule 203(m)-1 under Section 203(m} ot rhe Advisers Act (i.e., 
the private fund adviser· exemption), which excluded advisers to private funds that manage a limited 
amount of assets domestically from the registrat1or1 requirements ur1der the Advisers Act.' 8 To rely 
on the private fund adviser exempt1or1, an adviser must: (i) act solely as an adviser to private funds; 
and (ii) have less than $150 million in assets under management in the United States. 19 Further, a 
non-U.S. manager (i.e., with a principal office and place of business outside the United States) is not 
subject to the registr"ation requirements of the Advisers Act if such manager (i) has no client that is a 
U.S. person other than a private fund and (i1) all assets managed at a place of business in the United 
States are solely attributable to private fund assets valued at less than $150 million. 20 

Supporting Arguments 

As reflected 1n the Dodd-Frank Ac.t, Congress has recognised that certair1 managers - on the basis of 
their place of business, type of funds advised or amount of assets under management - simply do 
not warrant triggering the investment adviser rer,1strat1on requirement and, by extension, regulatior1 
by the SEC. The foreign private adviser exemption demonstrates that, as a policy matter, certain 
foreign investment advisers with only a small number of U.S. clients or investors who have invested 
only a small amount of assets have too insignificant a nexus to the United States to merit extension 
of the SEC's jurisdictional and regulatory reach Similarly, the private fund adviser exemption 
embodies a policy-based decision that advisers solely to qualifying private funds and that manage a 
relatively limited amount of assets should not be required to register with the SEC as investment 
advisers. 

The Petitioner believes that the same r·egulatory principles and logic should apply to non-U.S. CPOs 
and CT As in the context of regulation by the Comrrnssiori. The Commission's junsdict1or1 should be 
similarly limited with respect to non-U.S. CPOs arid CT As, and the exemptions proposed herein should 
have the same practical etfect for firms. Given the Commission's expressed desire for regulatory 
consistency, the Petitioner requests that the Com1T1iss1on take action to harmonise CFTC registration 
exernpt1or1s for non U.S. CPOs arid CTAs with the foreign private adviser and private fund adviser 
registr"ation exemptions under the Advisers Act. 

With rep,ard to the proposed exemptions frorn CPO dr1d CTA registratior1, the Petitioner has provided 
draft text in Appendix A. As applicable, the suggested language closely mirror, the relevant sections 
of the conesponding rules under the Advisers Act but makes minor adjustments to accommodate 
the differences between 1nvestrner1t advisers arid CPOs and CT As as well as the differences between 
the Advisers Act and the CEA.-'' Io ensLne ronsistency with the foreign private adviser exemption and 
the private fund adviser exemption, the Petitioner believes that 1t is necessary, for purposes of the 

1-'Srr ExPmpuor,c; Rrlr>a~r. rnpra '101f' G 
1'See 15 u.s.c. § 8Cb-J(n1:. 
20srr 17 cm ns.J03(m) 11ti) 
2;For exo·n;.ile, we l1dVe deleted tf1e reqL;icemenl fou•1d 1·1 Rul-= 202(d)(30)-1 u:1der the> Advisers A(t tf1at thr pr:son riot adv1sr 

a rt1gisWrf'ri 1rivr•;".mc>r:l ( mnpar1y or tJ11s1nPs'; dc'vPlopl"'lPl1'. rnr1p,my, ,11r-P CPO nc~istriltion m;iy •1ot oe rcqu1,·cc· to ,1dv1se 
c;url1 Pri:1t1pc; (only 11·,w.,tmP~l adv1c;p•· rPg1c;tra110,1) 
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proposed exemptions, to use definitions ot certain terms (such as "place of business," "investor," and 
"in the United States") identical to those under the Advisers Act (including the interpretations the SEC 
has given to such terms}. 

Moreover, the SEC has taken certain ir1ter·pretive positions that further define certain circumstances 
in which a person who otherwise meets the def1nitior1s of"U.S. person" and "In the United States" (as 
defined generally by reference to Regulation S under the Securities Act) nevertheless need not be 
counted as such for purposes of determi11ing compliance with, among other things, the foreign private 
adviser and private fund adviser exemptIor1s. These include circumstances ir1 which the investor: (1) 
was not a U.S. person or in the United States at the time of any investment in the securities of the 
issuer but subsequemly becomes a U.S. pcfion or is in the United States due to the relocation of the 
investor:27 or (2) purchased securities issued by the issuer ir1 an offshor·e secondary market 
transaction consistent with Regulation S and not involving the issuer or· its agents, affiliates or 
intermediaries. 7-' The Petitioner· believes that, by incorporating the SEC's well-understood and long
utilised positions, the proposed exemptions will be easy to understand and implement, will not 
introduce additional and potentially conflicting interpretations of the definition of a U.S. person, and 
will assure that there is a cor1sistent extraterritorial application of the requirements. In our view, it 
would be beneficial for the industry to be able to apply the same methodology for counting 
inadvertent U.S. investors In order to qualify for both SEC and Commission exemptions, rather than 
having to comply with diverger1t standards. 

Finally, the Petitioner also believes that, as is the cuse for the foreign private adviser exemption, this 
exemption as applied to CPOs should be self-executing. Unlike the proposed reinstated CFTC 
Regulation 4.13(a}(4) exemption and CPO exemption similar to the private fund adviser exemption, 
the proposed foreign private adviser exemptior1 would not r·equIre that a notice filing be made with 
the National Futures Association in order to claim that exemption. 

Requested Relief 

The Petitioner hereby respectfully r·equests thc1t the Commission adopt exemptions from CPO 
registration for non-U.S. firms similar to the fore1gr1 private adviser and private fund adviser 
exemptior1s under the Advisers Act (the f1JII text ot which can be found in Appendix A), as well as 
correspor1ding exemptions from CTA rcgistr"ation. In particular, the Petitioner requests that the 
Commission adopt these exemptions 111·espelt1ve of whether it elects to reinstate exemptions 
equivalent to CFTC Regulation 4.13(a)(4) ;:ind former CFTC Regulation 4.14(a)(8)(i)(D}. 

Ill. Conclusion 

Following passage of the Dodd-Frank Au cmd the Commission's l'f:'SCl':.':.Ior1 of CFTC l<egulat1on 
4.13(a)(4), there is now a si_enificar1t cJ1spcir•ity with respect to the regulation of investment advisers, 
CPOs, and CT As by the SEC arid the Cornrrnss1or1, respectively. Accordingly, the Petitioner believes 

22 SeE hemptIons Release, ;upru 11ote 6, c,t 117- 18. 

IJsee Jnvestrr,rnl rum!, lnst1ru1e of Canodo, SLC No Acnon I ettC'r (oub ;wail. 4 Mar. 19%). 
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that the Commission should take action to harmonise Commission registration exemptions for CPOs 
and CT As with registration exemptions for investment advisers ur1der the Advisers Act. Therefore, the 
Petitioner requests, on behalf of its members, that the Commission {i) adopt an exemption from 
registration as a CPO that incor-porates the substantive requirements of former CFTC Regulation 
4.13(a}(4), {ii) adopt exemptions from registration as a CPO for non-U.S. firms similar to the foreign 
private adviser and private fund adviser exemptions under the Advisers Act, and (i11) adopt 
corresponding exemptions for rertain CT As. 

* * * * 

We sincerely appreciate the Commission's willingness to address the industry's concerns. If you have 
questions or r·equire further information, please contact Jit"i Kr6I of AIMA at +44 (0)20 7822 8380 or 
our outside counsel at K&L Gates LLP. Cary J. Meer. at (202) 778-9107. 

Respectfully submitted, 

r f(ee.r~) 
I ~--

. 

Jir'I Kr0I 

Deputy CEO 

Head of Governmental and Regulatory Affairs 

Alternative Investment Management Association 

cc· The Honorable Act1n1:; Cha1rmar1 J. Christopher Giaricarlo 

The Honorable Commissioner Sharon Bowen 

Eileen T. Flaherty, D1r·ector 

Frank Fisanich, Chief Counsel 

Erik F. Rem ml er, Deputy Director·, ReP,1strat1on and Compliance 

Amanda Olear, Associate Dir·ector, Managed Funds & Financial Reviews 

Michael Ehrstein, Special Courisel, Managed Funds & Financial Reviews 

Division of Swap Dealer and Intermediary Oversight 

Commodity Futures Trad1nP, Comm1ss1on 

Regina Thoele, Senior Vire Pr·esident, Compliance, National Futures Association 
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APPENDIX A 

Text of Proposed Rule Amendments 

Additions to current regulations in bold italics _qnd underlined. Deletions in strikethrough. 

Section 4.13 is arnended by redesigndt1r1g paragraph (al(6) as (a)(8) and, as redesignated, revising it, 

adding new paragraphs (a)(4), (a)(6), and (a)(7), revising paragraphs (b)(1) introductory text, (b)(1)(11), 

(e)(2) introductory text. (e)(2)(1) introductory text and (e){2)(1i1), and adding paragraph {g}, as follows: 

§ 4.13 Exemption from registration as a commodity pool operator. 

{a) * * * 

{Al______f_Qr each pool for.which the person claims_ exemption from regjstration under_this_paragraph 

{gJ__{.4)_;_ 

(i) !nt.e_re_sts_ i_n_ the pool ar.e exe.mpt fro_m_ regiHJ __ g_tjo_n__uode.r the_ ~e_rn.rftf.e_s_ Act oj 1~J_JLCJ~ 
amended (15 U.S.C. § 77, et seq.), and such interests are offered and sold either (A) without 
marketing to the public in the United States or (BJ pursuant to Section 4 of the Securities 

Aclli1933, as __ amended {15 U.5.C. § 77d), and the regulations thereunder: 

(ii) The person reasonably believes, at the time of investment (or, in the case of an existing 

f}.QQ.Lf!.Ub_e...tim~ _ _Qj ___ c;g_pver __ si..Qn to _a pool meeting the cri1...eria _Qj__p_aragrqp_f1.f.a}(4) of this_ 
section}, that: 

(A) Each_natural person __ participant_fincluding_such pJ![son's self~directed employee 
bem;Ji1.Jll..a_n..Lij_gJ_1_yl,__jJ_a "qualified eligible person," as that term is defined in 
§4.7(a}(2}; and 

(BJ Each non-natural person participant is a "qualified eligible person," as that term is 
defined in §4.7~ or an "accredited investor," as that term is defined in §230.50J(a)(11.::. 

W._{q)(l). and__(q1($l of this title..:. 

Provided, That nothing in paragropll__(a)(4) of this section will prohibit the person from c;la_i_ming an_ 

exemption UfJ_cl~.J..lhJug___c;_tion if itq_cfditional/y Qfl_erates one or more pools that meet the criteria of 

paragraph (a)(3) of this section. 

***** 

(fil ____ T_hat person is a "foreign commodity pool operator," as defined herein. 

{l.l____Ihat person is a commodity pool operator with its principal office and place of business outside 

the .l!n.ited State_s_ if: (1) the comm9.cJ_i1y_p_o_ol _o_perqt__(J_r __ doe_5;._nq_t__ __ serve as a commodity pool 

operator to any United States person other than a commodity pool that is a private fund, and 
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al tti_e__n_(!_t_asset vQLlle of a_l{ c9mm_Qdityp_QQ/H_b_Q1 a_r_e_ pcivP_te_Ju_n_dri_m_qn,gge(j__~y th.g_ c:o_,n_mQ_ciLt;,v 

pool operator at a place of business in the United States are solely attributable to commodity 

po pis th.a.tare priv.ate_fy_o_d_Lth_e_ __ @_tqf value of which are less than $150,000,0_Q_Q: provjd_g_d_Jb.at 

the commodity pool operator has filed notice o[its intent ta rely on this provision in accordance 

with.1rnragrgph_ (b) of t_f_JJ_s_s.e.Ition. __ g_lJ.d_maintains records in accordance withpqr_p_grnoh.{c){1) oJ 

this section. 

{6) /fil 

(i) Eligibility for exemption under paragraph (a)(1 ), (a)(2), (a)(3)L or (a)(4l. or {a)(7) of this section 
is subject to the pe1·son furnishing in written communication physically delivered or 
delivered through electronic transmission to each prospective participant 1n the pool: 

(A) A statement that the person is exempt from registration with the Commission as a 
commodity pool operator and that therefore, unlike a registered commodity pool 
operator·, it is not required to deliver a Disclosure Document and a cer·tified annual 
r·epor·t to par·ticipants in the pool; and 

(B) A desuiption of the criteria pu1·suant to which it qualifies for such exemption from 
registration. 

(ii) The person must make these disclosures by no later than the time it delivers a subscription 
agr·eement for the pool to a prospective participant in the pool. 

{b}(l) Any person who desir·es to claim the relief from registration provided in paragraphs (a)(1), 

{gJ{2)~(1Jl(J)_._J_gJ{AJ,_Qr (q)(ll gf By- this section must file electro ni ca I ly a notice of exernptio n fro rn 

commodity pool operdtor registration with the Natior1al Futures Association through its 

electronic exemption filing system. The notice must: 

(ii 

(ii) 

***** 

(e) * * * 

Contain the section number pur·suant to which the operator is filing the notice (i e., !:i 
4.13(a)(1 ), (2), 0+ (3H, (4) or (7)) and represent that the pool will be operated in accordance 
with the criteria of that paragraph; and 

(2) If a person operates one or· rnor·e commodity pools described in paragraph (a)(3) or (q)(4) of this 

scctior\ a11d one or· more co111modity pools for which 1t must be, and 1s, registered as a rnrnrnod1ty 

pool operator, or if the person will be eligible to deregister as ___ q_ comm.o.c/.ity po.of oper_q_t_o_r_ 

bern.Jf.$._e~ ___ after complying wit/J the .. re_quirg_m_g_nt~ ~_g_t Jo.rtll below, it will be able to rely on 



(ggis_tt_gtiQn exemR.tions (or all of the pools that it operates, the person is exempt from the 

requirements applirable to a registered rnmmodity pool operator with respect to s_1.1ch t-A-e- pool 

01· pools described in paragraph ta-}\-3-)--Gfthis sectifm; Provided, That the person: 

(i) Furnishes in written rnmmunication physically delivered or delivered through electronic 
trar1sm1ssion to each prospective par•ticipant in a pool described in paragraph (a)(3) 
or(a)(4) of this section that it operates: 

***** 

(iii} Prnv1des each existing participant in a pool that the person elects to operate as described 

in pcnagraph (a)(3), (a)(4), (a)(6) or (a)(l) of this section a right to redeem the participant's 

interest in the pool, and informs each such participant of that right no later than the time 

the person commences to operate the pool as described in paragraph (a)(3), (a)(4}, (a}(6) 

or {a)ll) of this section. 

***** 

(g/ Definitions applicable ta this section. 

(1) The term "foreign commodity pool ope rotor" means any commodity pool operator who: 

(;J Has na place af business In the United States: 

(ii) Serve_.S:Q.$. commodity pool operator (or, in total, fewer than 15 commodity pools that are 
private funds established in the United States under U.S. law (including for this purposg_ 
investors in the United States in non-United States commodity pools that ore private 
fund$J... fn each case operated by the commodity pool operator; 

(iii) Serves as commodity pool operator for commodity pools that are private funds_ 
established in the United States under U.S. law (including for this purpose investors in the 

llnit_g_(j _ _S_t_atg_Lin n c,_11.~_llni.t.e d __ s taJgLc;_Qmmri.cl.i ty f)__Q_Qhthg_u,.rg_ priy_a_te J t/n_ d.5), in_ e_ a_c;/1_ c_a se 
operated by the commodity pool operator, with an aggregate net asset value attributable 
to _JJ!J;h. <:;r;,_m_m__odity pools that are private funds (and investors in the casg_pf non-United 

SJg_tes commodi~ools that are privat~ Jy_ndsl_9J__lf}~~---thQJJ__i25,0Q_Q 000 or such high_gr 
amount as the Securities and Exchange Commission may, by rule, deem appropriate in 

accord_anq~ __ wfth _the. pt!.rpo_s_e_s_ 9/ s_e__cti_on..l.QJ{.bJW Pl the l.n.'t.e.s_tm.e.11.t.Advise_rs_ Ac_t of 1940~ 
a_s omg11Qed (1 $_ L!.,_5_,_(, __ §__ fjQQ~liPJLfil_g_nd 

(iv) (Jp_gs not hold it_selLQ!l1...g~n.e.ra/ly t_p_ th.e.. public in the United States as_ a cpmmo.dity pool 
operator. 
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(2} The term_~JHivate fund" has the same meq_n_in_gLQ1_jn S_ection 202 _qj__tb_e lnvestmg!)_t_Advis_cr_s 

Act_ of 1940, as amended (15_ l,l,S.C. § 80b-2} and regulations of the Securities and Exchange 

Commission the_re_un.d_er,_ 

W The terms_ "p{qr:_g ___ Qf kl!.~.i.[!ess" "investor" and '_'in_t_/J_g__f).flited States" sha/1__!/g__v_g_ __ the_ meanings 

associated with such terms for purposes of Section 202(a)(30} of the Investment Advisers Act of 

194_0 as amende_d.. ru .. US_,_C. § 80b-2(a}(30)) and regulations of the Securities and _ _Exchange 

Commission thereunder. 

~.h.g_ terms "place of business." "principal office and place of business," "United States" and 

"United States per_s_g_n:' __ s_l)_a/1 have the meanings associqJgd with such terms_jg.I..pwpases of 

Section 203(m} of the Investment Advisers Act of 1940, as amended (15 U.S.C. § 80b-3(m)) and 

reg1.1latians of the Securities__g_n_d Exchange Commission thereunder. 

~o_t_withstanding paragraphs {g)(3) and (4) of this section. the fa/lawing persons do not need to 

be coun_tgd __ as "United States pe_rso_ns_" or as being "in the l,Jnited S:tcites" with resp_ect to a 

fl_QLt}cular commodity pool that is a private fund: 

(i) Any person who is a "United States person" or "in the United States" who a_cquired 

securities _ _fH_!lf!_(/_ __ /)y__a commodity paal.....by ___ WJI.Y ___ af an affsha_re_ s_ecoad.qry_ market 
transaction.!HJ..t.inv.olving the commodity paa/_JJ,Lf.t.s. __ agents. afjiliq_t_e_s_ o_r intgr_m_ediaries· 
and 

(ii) Any person wh__a_ is not a Unit_e_d Stq_tes p_e_rs_q_fl __ or in the U..n.ited States ea__c_Q_Ji.JJJ.f! such 
person acquires securities issued by the commodity pool. 

Section 4.14 is amended by revising paragraphs (a){8){i){D}, (a)(8)(iii)(A) introductory text, 

(a)(8)(iii)(A)(2), and (a)(8)(iv) introductory text, adding paragraphs (a)(11), (a)(12), revising 

paragraph (c)(2) and adding paragraph (d), as follows: 

§ 4.14 Exemption from registration as a commodity trading advisor. 

(a)* -1e * 

(8)* * * 
(i)* ·le* 

(D) A commodity pool operator who has claimed an exemption from r·egistration under§ 4 13(a)(3lc 

4.13(a)i4l .. or 4,1.J.{.q){l), or, 1f registered as a commodity pool opcratoI-, who rnay treat each pool It 

opcr·ates that meets the criteria of§ 4 7 3(a)(3), 4.13(a)(4} ar4.13(a)(7) cis if it were not so rq;1stered 

*** 



{iii)(A) A per-son who desires to claim the relief from registr-ation provided by thi~ !:l4.14(a)(8) or by§ 

4.14(a)(1;?1 must file electronically a notice of exemption from commodity trading advisor reg1strat1or1 

with thP National Futures Association through its electronic exemption filing systern. The notice rnust: 

***** 
(2) Contain the section r1urnber pursuant to which the advisor 1s filing the notice {i.e., under 

§4. 14(a}(8)(1) qr._!i_4.,.t4{gl{1;!1) and represent that it wi 11 provide com mod 1t y I ntcrest advice to its clients 

in accordance with the criteria of that paragraph or paragraphs; arid 

(Iv) Each person who has filed a notice of registration exemption under this §4.14(a)(8) qr_§ 4., .. 1.4{PJ{1_;!) 

must: 
·Jc** 

[11) The person is a "foreign commodity trading advisor," as defined herein. 

(12) The person is a commodity trading advisor with its principal office and place of business outside 

the United States if: (1} the commodity trading_gsfvisor__does _not serve_as _a_commodity trading 

advisor to any United States person other than a commodity pool that is a private fund, and (2) 

the net asset_value a[...ml__commodity pools that are private funds advised by the commodity 

trading advisor at a place of business in the United States are solely attributable to commodity 

pools that are private funds. the total value of which are fess than $150,000,000; provided that 

the commodity trading advisor has filed notice of _its intent to __ rely_ __ on __ this provision in 

accordance with paragraph (a}(B)(iii} of this section and maintains records in accordance with 

paragraph (a}(B}((iv) of this section;. 

(2) If a person provides commodity interest trading advice to a client described in paragraph (a) 

of this section and to a client for which it must be, and is, registered as a commodity trading advisor·, 

or if the. _p_e_rsJw ___ wi!l_ __ Qg e.ligi_QJ_e_ _ _tg ___ cj_g[__e_gisJ.ff_as a _<,Qmmodity__.trndiM advi.s.or __ b_e._rnµse. ajte.r_ 

complying with the requirements set forth below, it will be able to rely on registration exemptions 

for __g}_J_Q[_the_ accounts __ to which _it provides commodity interest trading advice, the pc rso n is exe rnpt 

from the requirements applicable to a registered commodity trading advisor with respect to the 

clients so described; Provided, That the person furnishes in writing to each prnspective client 

de'>rnbed in paragraph (a) of this sectior1 a st□ terner1t that 1t will provide cornrnod1ty interest trddir11:, 

advice to the client as if 1t was exempt from registration as a comrnodity trading adviso1·; Prnv;dcd 

~urther, 1 hat the person provides to each existing client described iri par r1graph (a) of this sect1or1 □ 

1-ight to te1·minate its advisory agrcemem, c1nd infor·ms such client ot that r·ight no later· than the tirne 
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the person commences to provide commodity interesttrading advice to the client as if the person was 

exempt frorn registration. 

{d) Defjnitions applicable_ to_ this section. 

(1) The term "foreign commo_dity trading advis.J}_L~JJ) __ e__q_11J __ C1_fl.Y C_Qm.mcufity__trading advisor who: 

(i) Has no pface__Qf business in _the United States; 

(ii) Sgrves as commodity trading advisor to. in totfl.L fewer than_1_5 __ ,;.o_mm_Q_(!ity p9.Qf~ t_fl__at are 
private funds established in the United States under U.S. law (including (or this purpose 
investors in the United States in non-United States commodity poofs that are private 
[Jmds) and other U.S. commodity interest trading account cfieflJ_s;_ 

(iii) Serves as commodity trading advisor to commodity poofs that are private JJm.d~. 
established in_l/le .Ynite_d States under U.S. law (inclu<Jjng_for this purpose investors in 
the United States in non-United States commodity pools that are private funds and other 
U.S. commodity interest trading account clients with an aggregate net asset value 
attributable to.such commodity pools that_are private funds_(and investors.in the case of 
non-United States commodity pools that are private funds) and other U.S. commodity 
interest trading account clients of less than $25,000,000, or such hfghgr_amQ.!f.n( _q_s the 
Securities and Exchange Commission may, by rule. deem al}prnp_rfg_te.in qc__c_Qrcfo.n.r;e_with 
the purposes of Section 203(b)(3) of the Investment Advisers Act of 1940, as amended (15 
U.S.C. § B0b-3 (b)(3)): and 

(iv) Does not.hold _its_g_Jf out.generally to the _public in_the United States as a commodity 
trading advisor. 

(2) The term "private fund" has the same meanings as in Section 202 of the Investment Advisers 

Act of 1940, as amended (15 U.S.C. § B0b-2) and regulations of the Securities and Exch_q_ngg 

Commission _thereunder,_ 

(3) The. te.rm5.. . ."p_[qc;e of b_usine~s" "inv_e_stor" and "in the _f,!_nJtg_d States" shall have the meanings 

associated with such terms for purposes of Section 202(a)(30) of the Investment Advisers Act of 
1940 as amended {1_5 __ l)S_,_(,. § __ 8Pb-2(q){.3__Q)J CJ.nd .. reg!.!/a(fons__Qf__the .. 5:ec.witi_e__~-- and Exchange 

Commission _thereunder. 

(4) The terms "plac;e of business,::___'_'Pf_incipaf office and pJace of business," "United States" and 

"United States person" shall have the_ meanin~ _associated with such terms.for_purposes Qf 
Se,;tfc,n :Z.0.3-{m) _gf_the Investment Advisers Act of 1940, as amended (15 U.5.C. § 80b-3(m)) and 

regulations of the Securities and Exchange Commission thereunder. 
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{SJ NotV¥W1s_taJJ_(jing p_qr_qgrapfl.s__{_dJ{3J qnd_ {4) of (bJ_s __ ie.aion. the JoJfQwiog pers_ons ci_o not _ng_~_d to 

be counted as "United States persons" or as being "in the United States" with respect to a 

p_ar,t_i_c_uJg_r cQmmo_di...tv poof that is a privotgtund or account: 

(i) ~_ny pe_rs__on who is a "Uni(eff_States person" or "in the United S.t_g_tes_" Wh_Q_Jt_c;_quired_ 

securities issued bv a commoditv pool_ bv wav of an offshore secondarv market 
transaction not involving the commoditv pool or its agents, affiliates or 

intermediaries· a_n_r;l 

(ii) Anvp_erson who is not a United States person or in the United States each time_such 
person acquires securities issued bv the commoditv poof or contributes further 
assets to such account. 
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APPENDIX B 

Text of Alternative Proposed Rule Amendments 

Additions to current regulations in bold italics and underlined. Deletions In -s-tf-i-ke-tH-f.GYg-H. 

Section 4.13 is amended by adding new paragraph (a)(4), as follows 

§ 4.13 Exemption from registration as a commodity pool operator. 

(a) * * * 

(4) For each pool [or which the person claims exemption from registrq_tj_o_n_ __ !!.nder this_p_ar.a_grnp!J.. 

(q){4); 

(i) Interests in the pool are exernp..1.Jrom regis..t_r__qt_fqn u.mfer the_ Se_cwi_tie_~ A.e,_t__Qj 1933 os 
amended (15 U.S.C. § 77, et seq.}, and such interests are offered and sold either (A) 

without marketing to the public in the United States or (Bl pursuant to Section 4_oJ th.~ 
Securities Act o/_1933, as_amended (15_U.S.[._§ 77d),_and_the_regulations thereunder: 

(ii) The person reasonably believes. at the time ojjnvestment f_or. in_the case____oj an existing 

p__QSll_._ at the _tiffil_o/ conv_ersion_ to _a pool _meeting_the _criteria oLJaragraph (a)(4) of this 
section}. that: 

(iii) 

(A) fach _natural p__e.rs_pn _participant_(jncluding such _p_erson's self-directed employee 
benefit plan, if any), is a "qualified eligible person," as that term is defined in 
§4.l(a)(2): and 

(BJ Each non-natural person participant is a "qualified eligible person," as that term is 
defined in §4.7, or an "accredited investor," as that term is deflned in §230.501(_a)L1h 

OJ, {aJ{ll_@d_(qJi8J _QJ th_~_..1itle: 

The person either: 

(A) Is registered as an investment adviser pursuant to Section 203 of the Investment 
Advisers Act of 1940, as amended (15 u.ss_, __ §_ 8.0b-3): or 

(8) Has no place of business in the United States, as such term_is __ defined in.Section 

202(0)(30) of the Jnve~t.me_nt Aclvise.rLAct of 1940, as amended (15 U.S.C. § B0b
Z.{Q){J__Q)J__g_fl_ci_ regul.qtjons of the Securities and Exchange Commission thereunder. 

f!If;,viderL. That nothing in,p_QI_ggraQb {a){4l_gf_l_l]_i5._ 5-_e__<;_tiQn will prohibit the person from claiming an 

exemption under this section if it additionally operates one or more poo/_s that. m..e.e.Uhe. (fite.rfg ___ of 

pg_rograph_fsllQ.l.J)f this sect[Q(I, 
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~Invesco 

September 28, 2023 

Mr. Christopher Kirkpatrick 
Secretary 
U.S. Commodity Futures Trading Commission 
Three Lafayette Centre 
1155 21 st Street, NW 
Washington, DC 20581 

Invesco Capital Management LLC 
3500 Lacey Road 
Suite 700 
Downers Grove, IL 60515 

Telephone 630 933 9600 
www.invesco.com 

Re: Petition for Rulemaking under Commodity Futures Trading Commission 
Regulation 1.25 

Dear Mr. Kirkpatrick: 

Invesco Capital Management LLC ("Invesco" or the "Petitioner"), a commodity pool operator and 
commodity trading advisor registered with the U.S. Commodity Futures Trading Commission (the 
"Commission" or "CFTC") and an investment adviser registered with the U.S. Securities and 
Exchange Commission ("SEC"), respectfully submits this petition for rulemaking ("Petition") to 
amend Commission Regulation 1.25 ("CFTC Regulation 1.25"). As explained in detail below, the 
Petition seeks to amend CFTC Regulation 1.25 (the "Amendment") to permit futures commission 
merchants ("FCMs") and derivatives clearing organizations ("DCOs" and together with FCMs, 
"Clearing Entities") that satisfy the terms and conditions of CFTC Regulation 1.25, including 
specific conditions contained in the Amendment (such Clearing Entities being "Eligible Entities"), 
to invest customer funds in exchange-traded funds ("ETFs") that invest their assets only in short
term U.S. Treasury Obligations (Treasury bills, notes, or bonds with a maximum remaining term to 
maturity of 12 months) and cash, subject to the terms and conditions specified herein ("Qualified 
Treasury ETFs"). 

I. Summary of Proposed Amendment 

The Petitioner is requesting the Amendment to allow Clearing Entities to invest customer funds in 
Qualified Treasury ETFs because the amendment will: (1) provide Clearing Entities with additional 
investment choices for customer funds, promote operational efficiencies and offer potentially better 
investment returns for Clearing Entities, and their customers, with respect to customer fund 
investments, and facilitate financial market innovation; (2) enable customers to receive protections 
under the CFTC's customer funds protection rules for an additional category of investment 
instrument; and (3) be consistent with, and promote, the public interest goals enumerated in the 
Commodity Exchange Act {the "Act"). 

Under Section 4d of the Act and CFTC Regulations t .25, 22.2(e)(1 ), 22.3(d), 30.7(h), and 39. t 5(e), 
Clearing Entities are restricted in the types of instruments in which they may invest futures customer 
segregated funds, cleared swaps customer collateral, and the foreign futures or foreign options 
secured amount (collectively, "Customer Funds")1 to a list of specified instruments ("permitted 
investments") that are highly liquid and are not subject to a material risk of loss of principal. Shares 
of ETFs are currently not included in the list of permitted investments. Invesco is the sponsor of 
various short-term Treasury ETFs, including the Invesco Short Term Treasury ETF {''TBLL"), 

1 See 17 C.F.R. §§ 1.3, 22.1, and 30.7 (defining futures customer funds, cleared swaps customer collateral, and the 
foreign futures or foreign options secured amount). 



among other Qualified Treasury ETFs, and wishes to permit Eligible Clearing Entities to invest 
Customer Funds in TBLL, and any other Qualified Treasury ETF offered by Invesco or other 
sponsors that satisfies the terms and conditions specified herein. Accordingly, Invesco respectfully 
requests the Commission to amend CFTC Regulation 1.25 to include such Qualified Treasury ETFs 
in the list of permitted investments. 

Invesco believes that there are significant benefits to be gained from making shares of Qualified 
Treasury ETFs ("Shares") available to Clearing Entities for investment of Customer Funds. For 
example, Qualified Treasury ETFs will provide Clearing Entities with a new investment option for 
Customer Funds without compromising the Commission's customer protection regime. This is 
because the Qualified Treasury ETFs are comprised of a sub-set of the same high-quality liquid 
instruments that are otherwise permitted under the Act and CFTC Regulation 1.25 (i.e., U.S. 
government securities). Moreover, the current list of permitted investments already contemplates 
indirect investment of Customer Funds in U.S. Treasury Obligations through an investment vehicle 
that invests in such securities because CFTC Regulation 1.25 allows Clearing Entities to invest 
Customer Funds in government money market funds. In addition, as explained below, investing in 
a Qualified Treasury ETF is much simpler, less burdensome, and cost-efficient for a Clearing Entity 
than identifying, investing in, and administering investments in individual U.S. Government Treasury 
securities. There is also the possibility that Qualified Treasury ETFs will provide Clearing Entities 
and their customers with better investment returns than direct investments in selected underlying 
U.S. Treasury Obligations. Finally, the design of Qualified Treasury ETFs and characteristics such 
as price and investment transparency and intra-day exchange trading and liquidity are additional 
features that help make the Shares a safe and efficient vehicle for investment by Clearing Entities 
of Customer Funds. 

This Petition is based upon the Petitioner's experience sponsoring Qualified Treasury ETFs and its 
familiarity with such instruments, analysis of the Commission's protections for investment of 
Customer Funds by Clearing Entities, and discussions with Clearing Entities themselves. As a result 
of its review, the Petitioner has determined that there is considerable interest in, and support and 
justification for, Clearing Entities being permitted to invest Customer Funds in Qualified Treasury 
ETFs. Accordingly, Petitioner requests that the Commission adopt the Amendment. 

II. Regulatory Background and Basis for Petition 

a. Customer Protection under Section 4d and 4(b) of the Act 

The Act and CFTC regulations promulgated thereunder provide a comprehensive customer 
protection regime with which Clearing Entities must comply. The customer protection regime 
applies to Customer Funds and the investments that a Clearing Entity may make with such funds. 
Section 4d(a)(2) of the Act provides in relevant part that futures customer segregated funds "may 
be invested in obligations of the United States, in general obligations of any State or of any political 
subdivision thereof, and in obligations fully guaranteed as to principal and interest by the United 
States, such investments to be made in accordance with such rules and regulations and subject to 
such conditions as the Commission may prescribe."2 Similarly, Section 4d(f) governs cleared 
swaps customer collateral, and includes a provision regarding the investment of such collateral 
identical to the provision in Section 4d(a)(2), cited above.3 The Commission's customer funds 
protection regime also covers the foreign futures and foreign options secured amount pursuant to 
its plenary authority under Section 4(b) of the Act, and the Commission's regulations limit the types 

2 7 U.S.C. § 6d{a}{2). 

3 Id.§ 6d{f)(4). 
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of investments that a Clearing Entity may make with secured amount funds to those enumerated in 
CFTC Regulation 1.25, as set forth below.4 

b. Permitted Investments of Customer Funds under CFTC Regulation 1.25, 
22.2(e)(1), 22.3(d), 30.7, and 39.15(e) 

Pursuant to the statutory authority described above, the CFTC has promulgated Regulations 1.25, 
22.2(e)(1), 22.3(d), 30.7, and 39.15(e) enumerating the types of permitted investments in which a 
Clearing Entity may invest Customer Funds. Specifically Clearing Entities may currently invest 
Customer Funds in: U.S. government securities, municipal securities, U.S. agency obligations, 
certificates of deposit, and commercial paper, corporate notes and bonds fully guaranteed by the 
U.S. under the Temporary Liquidity Guaranty Program administered by the Federal Deposit 
Insurance Corporation ("FDIC"), interests in certain government money market funds, and 
agreements for resale or repurchase of the foregoing instruments (i.e., repurchase agreements and 
reverse repurchase agreements).5 The Commission has, from time to time, reviewed and modified 
the list of permitted investments. For example, the CFTC permitted Clearing Entities to enter into 
repurchase agreements using Customer Funds in interpretative relief that CFTC Staff issued in 
1984, expanded the relief in 1993 to include reverse repurchase agreements provided that the 
underlying securities had a maturity of 180 days or less, and ultimately codified the relief in large 
part in 2000 and 2004 with amendments to CFTC Regulation 1.25.6 In addition, CFTC Staff has 
issued no-action relief to a clearing house (CME Clearing) to expand the scope of permitted 
investments to include an interest earning facility that invested in short-term U.S. government 
securities. 7 

The CFTC requires that all permitted investments must satisfy specific standards, and imposes 
restrictions on certain types of permitted investments, that are intended to assure that the permitted 
investments are low risk and highly liquid, as set forth below: 

• Liquidity. A permitted investment must be highly liquid, with the ability to be converted into 
cash within one business day without material discount in value. 8 

• Time to maturity. A permitted investment's time to maturity must not be greater than 24 
months (with the exception of investments in money market funds). 9 

• Concentration Limits. Investments in a permitted investment are subject to specified asset
based and issuer-based concentration limits.10 Investments in U.S. government securities, 
however, are not subject to these concentration limits. 

4 Id.§ 6(b): 17 C.F.R. § 30.7(g). 

5 17 C.F.R. § 1.25(a). 

6 CFTC Interpretative Letter 84-24 (Dec. 5, 1984); Division of Trading and Markets Financial and Segregation 
Interpretation No. 2-1 (Dec.15.1993): Rules Relating to Intermediaries of Commodity Interest Transactions, 65 Fed. 
Reg. 77.993 (Dec. 13, 2000) (publishing final rules); Investment of Customer Funds. 65 Fed. Reg. 82,270 (Dec. 28, 2000) 
(making technical corrections and accelerating effective date of final rules from February 12, 2001 to December 28, 2000); 
Investment of Customer Funds, 69 Fed. Reg. 6,140 (Feb. 10, 2004). 

7 CFTC Interpretative Letter No. 96-78 (Oct. 28, 1996). 

8 17 C.F.R. § 1.25(b)(1 ). 

9 Id.§ 1.25(b)(4). 

10 Id.§ 1.25(b)(3). CFTC Regulation 1.25(b)(3)(i)(A) provides that investments in U.S. government securities "shall not 
be subject to a concentration limit." 
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• Investments in Affiliates. A Clearing Entity is prohibited from investing Customer Funds in 
obligations of an entity affiliated with such Clearing Entity. However, a Clearing Entity may 
invest Customer Funds in a money market fund that is affiliated with that Clearing Entity.11 

• Prohibitions. In addition, a permitted investment may not: 

o contain interest-only payment features; 

o provide payments linked to a commodity, currency, reference instrument, index, or 
benchmark, with the exception of certain adjustable rate securities; and 

o with the exception of money market funds, contain an embedded derivative.12 

In addition, money market funds are subject to other terms, conditions and prohibitions. 13 

Currently, Clearing Entities and other derivatives market participants, such as swap dealers and 
their swap counterparties, are subject to various regulatory requirements regarding the use of 
high-quality liquid collateral: initial margin requirements for cleared futures and swaps, both of which 
require an FCM to set aside a targeted residual interest amount of its own funds in the customer 
account, and initial margin requirements for uncleared swaps, as well as applicable Basel II I liquidity 
coverage ratios and other regulatory capital requirements. As such, the need for high-quality liquid 
collateral is substantial and is exacerbated in events of stress in the financial system. In addition 
to the increased demand for high-quality liquid collateral for uncleared swaps and Basel Ill 
requirements, existing collateral alternatives may not be acceptable or may present operational 
challenges (e.g., cash is expensive to maintain on a bank's balance sheet, Clearing Entities face 
operational challenges in connection with rolling Treasury bills and maintaining multiple CUSIPs, 
and money market funds must be transferred via a transfer agent which also gives rise to 
operational challenges). 

For the reasons stated above, the Petitioner has observed that Clearing Entities need a greater 
number of high-quality liquid collateral options. One way to provide these additional alternatives is 
through the expansion of permitted investments to include Qualified Treasury ETFs. Although 
Qualified Treasury ETFs are not enumerated as permitted investments, such instruments are 
economical equivalents to a subset of the current list of permitted investments, namely government 

11 Id.§ 1.25(b)(5). 

12 /d. § 1.25(b)(2). 

13 Money market funds are subject to additional conditions; they must comply with the requirements identified above, 
subject to certain exceptions, as well as the following requirements: (1) the fund must be an SEC-registered investment 
company pursuant to the Investment Company Act of 1940 and hold itself out to investors as a money market fund in 
accordance with SEC Rule 2a-7; (2) the fund's sponsor must be a federally regulated financial institution, a bank, an 
SEC-registered investment adviser, or a domestic branch of a foreign bank insured by the FDIC; (3) with certain 
exceptions, the fund must be legally obligated to redeem an interest and make payment in satisfaction of the redemption 
by the business day following a redemption request, and a Clearing Entity must retain documentation to support 
compliance with this requirement; (4) the fund's net asset value must be computed by 9:00 a.m. of the business day 
following each business day, and be made available to the Clearing Entity by such time; (5) a Clearing Entity must 
maintain the confirmation relating to the purchase in its records in accordance with the CFTC's general recordkeeping 
rule (CFTC Regulation 1.31) and must note the ownership of fund shares (by book-entry or otherwise) in a custody 
account of the Clearing Entity pursuant to CFTC Regulation 1.26; (6) a Clearing Entity must obtain the acknowledgment 
letter {in the template form required pursuant to CFTC Regulation 1.26) from an entity that has substantial control over 
the fund shares purchased with customer funds and has the knowledge and authority to facilitate redemption and payment 
or transfer of the Customer Funds (i.e., a depository acting as custodian or the fund sponsor); (7) the agreement pursuant 
to which the Clearing Entity has acquired and is holding its interest in the fund must not contain a provision that prevents 
the pledging or transferring of shares; and (8) the fund must be a "non-electing government money market fund" that is 
subject to the conditions of CFTC Letter Nos. 16-68 and 16-69.13 See 17 C.F.R. § 1.25(c): Division of Swap Dealer and 
Intermediary Oversight, CFTC, No-Action Relief, CFTC Letter No. 16-68 (Aug. 8, 2016); Division of Clearing and Risk, 
CFTC. Interpretation. CFTC Letter No. 16-69 (Aug.8.2016). 

4 



securities, and can otherwise comply with the conditions of CFTC Regulation 1.25 while providing 
an efficient, liquid and safe investment alternative to Clearing Entities. 

Ill. Description of Qualified Treasury ETFs 

a. Overview of ETFs 

The following provides a general overview of ETFs, but it should be noted that the proposed 
amendment would permit a Clearing Entity to invest Customer Funds only in ETFs that are Qualified 
Treasury ETFs. An ETF is a type of security that is similar to a mutual fund (and may be an 
investment company registered under the Investment Company Act of 1940, as amended 
{"Investment Company Act")), pooling money from investors and investing these funds in stocks, 
bonds, short-term money market instruments, derivatives, other securities or assets, or some 
combination of these investment instruments (although as noted above, Qualified Treasury ETFs 
will invest only in short-term U.S. Treasury Obligations and cash). An ETF's shares are registered 
with the SEC under the Securities Act of 1933, as amended ("Securities Act"), regulated under the 
Securities Exchange Act of 1934, as amended ("Exchange Act"), listed on one or more national 
securities exchanges registered with the SEC pursuant to Section 6 of the Exchange Act, 15 U.S.C. 
§ 78f ("National Securities Exchange"), and traded throughout the day like other exchange-listed 
securities. Unlike mutual funds, however, the price of an ETF's shares on a National Securities 
Exchange fluctuates throughout the day and shares may be bought and sold throughout the trading 
day through a National Securities Exchange (whereas mutual funds may only be bought or sold 
once a day after the markets close). 

For further clarity, below is an explanation of: (1) other attributes of ETFs generally, such as the 
role of specific market participants that have entered into an agreement with the ETF ("Authorized 
Participants" or "APs"), the way ETF shares are offered and the secondary trading of the shares, 
the financial reporting requirements applicable to an ETF, and liquidity risk management program 
requirements applicable to most ETFs; (2) specific attributes of Qualified Treasury ETFs, such as 
the regulatory registration status of a Qualified Treasury ETF and eligible assets in which a Qualified 
Treasury ETF may invest; and (3) the conditions an Eligible Entity must satisfy to purchase Shares 
as an Authorized Participant. 

b. Offering of ETF Shares 

i. The Role of Authorized Participants 

An ETF offers its Shares to Authorized Participants, who purchase and redeem blocks of a specified 
amount of shares (each block, a "Creation Unit") pursuant to the Authorized Participant Agreement 
("AP Agreement") entered into between the ETF and each Authorized Participant. Creation Units 
may be created or redeemed only by Authorized Participants, who must: (1) be an SEC-registered 
broker-dealer or other securities market participant (such as a bank or other financial institution that 
is not required to register as a broker-dealer to engage in securities transactions); (2) be a full 
participating member of the National Securities Clearing Corporation ("NSCC") and the Depository 
Trust Company {"OTC"); and {3) have entered into an AP Agreement with the ETF (and potentially 
other parties, such as the ETF's sponsor, distributor or transfer agent). 

Authorized Participants play a key role in the primary market for ETF shares because they are the 
only investors that are allowed to transact directly with the ETF. Authorized Participants do not 
receive compensation from an ETF or its sponsor and have no legal obligation to create or redeem 
shares. Their activity is driven either by client demand or proprietary trading activity. Authorized 
Participants can choose to create or redeem shares as they build positions, or they can choose to 
build up or unwind their ETF positions in the secondary market in their discretion. Also, Authorized 
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Participants create and redeem Shares in the primary market when doing so is a more effective 
way of managing a firm's aggregate exposure than trading in the secondary market. Some 
Authorized Participants are clearing brokers (rather than dealers) and receive payment for 
processing creations and redemptions as an agent for a wide array of market participants such as 
registered investment advisers and various liquidity providers, including market makers, hedge 
funds, and proprietary trading firms. 

An AP Agreement typically will set forth the procedures for the creation and redemption of Creation 
Units and for the delivery of cash or securities required for such creations or redemptions, as also 
described in an ETF's prospectus. Generally, a Qualified Treasury ETF offers and redeems Shares 
with settlement on the same day (if creation or redemption orders are received before 12:00 p.m. 
Eastern time) or the next business day (if creation or redemption orders are received on or after 
12:00 p.m. Eastern time) at the net asset value ("NAV") next calculated in Creation Units in 
exchange for the deposit or delivery of a basket of securities. In addition, a third party (for example, 
the ETF's administrator, such as a large institutional bank) generally calculates the ETF's NAV 
twice per business day at 12:00 p.m. Eastern time and at the close of regular trading (typically at 
4:00 p.m. Eastern time) when the National Securities Exchange is open. 

ii. Secondary (Exchange} Trading of the Shares 

In addition to the availability of ETF shares being sold by the ETF to Authorized Participants through 
the Creation Unit order process, individual shares of ETFs may be purchased and sold on a National 
Securities Exchange by the general investing public through registered broker-dealers. Shares that 
are traded on a National Securities Exchange trade at market prices rather than NAV. Therefore, 
shares may trade at a premium or discount in relation an ETF's NAV. However, because Authorized 
Participants have the ability to arbitrage small differences between the ETF's share price on the 
National Securities Exchange and the NAV (e.g., the Authorized Participant can purchase shares 
on the National Securities Exchange at a discount and deliver them to the ETF at NAV), any 
premiums or discounts tend to be small. This effect is particularly true for ETFs whose underlying 
assets are highly liquid, such as is the case for Qualified Treasury ETFs. 

c. Regulatory Requirements Applicable to ETFs, such as Qualified Treasury 
ETFs 

i. Periodic Financial Reporting Requirements under the Investment 
Company Act 

As an investment company registered under the Investment Company Act whose shares are 
registered under the Securities Act and Exchange Act, ETFs must comply with a number of financial 
reporting requirements, including the following reports required pursuant to the Investment 
Company Act: (1) annual shareholder report, including audited financial statements, filed on Form 
N-CSR; 14 (2) semi-annual shareholder report, including unaudited financial statements, filed on 
Form N-CSR;15 (3) monthly portfolio statistics and holdings filed quarterly on Form N-PORT;16 

(4) annual census report containing financial-related information filed on Form N-CEN;17 and 

14 17 C.F.R. § 270.30e-1; https://www.sec.gov/files/2017-03/formn-csr.pdf. Form N-CSR is a combined reporting form 
that is to be used for reports of registered management investment companies under Section 30(b)(2) of the Investment 
Company Act and Section 13(a) or 15(d) of the Exchange Act, filed pursuant to Rule 30b2-1(a) under the Investment 
Company Act (17 C.F.R. § 270.30b2-1 (a)). 

15 /d. 

16 17 C.F. R. § 270.30b1 -9: https://www.sec.gov/files/formn-port.pdf. 

17 17 C.F.R. § 270.30a-1; https://www.sec.gov/files/formn-cen-info.pdf. 
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(5) periodic reports with respect to portfolio liquidity and derivatives use on Form N-RN.18 As an 
Exchange Act Section 12 registrant, an ETF would be subject to financial reporting under the 
Exchange Act if it were not excused from these requirements by virtue of its registration under the 
Investment Company Act. 19 

ii. Liquidity Risk Management Program (Rule 22e-4 under the Investment 
Company Act) 

The current formulation of SEC Rule 22e-4 under the Investment Company Act requires an open
end management investment company that is registered with the SEC, including a Qualified 
Treasury ETF, to adopt and implement a liquidity risk management program ("LRMP") that is 
reasonably designed to assess and manage its liquidity risks. 20 The rules define "liquidity risk" to 
mean "the risk that the fund could not meet requests to redeem shares issued by the fund without 
significant dilution of remaining investors' interests in the fund."21 

Under the SEC's rules, an LRMP must include specific elements, including: (1) assessment, 
management, and periodic review of a fund's liquidity risk, with specific considerations; 22 (2) 
classification of the liquidity of fund portfolio investments on at least a monthly basis into one of four 
categories (highly liquid investments, moderately liquid investments, less liquid investments, and 
illiquid investments); (3) with regard to a fund that does not primarily hold assets that are highly 
liquid investments, determine a highly liquid investment minimum; (4) procedures related to the 
acquisition of illiquid investments; and (5) with regard to a fund that engages in (or reserves the 
right to engage in) redemptions in kind, policies and procedures regarding how and when it will 
engage in such redemptions in kind. When a fund's level of illiquid investments exceed 15 percent 
of the fund's total assets, or when a fund's highly liquid investments fall below the fund's prescribed 
minimum for more than a short period of time, the fund must confidentially report this information to 
the SEC on Form N-LIQUID. 

A fund's board of trustees must have oversight over the fund's LRMP, meaning that that the board 
of trustees must initially approve the program itself as well as the designation of the person (or 
persons) responsible for administering the program and preparing a written report at least annually 
that satisfies the criteria in the regulation. 23 Moreover, the fund's board of trustees must perform a 
review of the designated person's written reports at least annually. 24 A fund also must comply with 
the rule's recordkeeping obligations. 

d. Eligible Assets in which a Qualified Treasury ETF May Invest 

Pursuant to the Amendment, the assets in which a Qualified Treasury ETF may invest would be 
consistent with the Act and CFTC regulations. The investment objective and strategy of a Qualified 

18 17 C.F.R. § 270.30b1-10; https://www.sec.gov/fileslformn-liquid.pdf. 

19 For example, a Qualified Treasury ETF is not subject to Forms 10-K, 10-Q, and 8-K under the Exchange Act. See, e,g .. 
15 U.S.C. §§ 78m, 78n, and 78p. 

20 17 C.F.R. § 270.22e-4. 

2 1 Id.§ 270.22e-4(a)(11 ). 

22 For example, an ETF must consider in its assessment, management, and periodic review of its liquidity risk: "(1) The 
relationship between the ETF's portfolio liquidity and the way in which, and the prices and spreads at which, ETF shares 
trade, including, the efficiency of the arbitrage function and the level of active participation by market participants 
{including authorized participants}; and (2) The effect of the composition of baskets on the overall liquidity of the ETF's 
portfolio." Id. 270.22e-4(b){1 ){i)(D). 

23 Id. 270.22e-4{b}{2). 

24/d. 
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Treasury ETF is disclosed in its prospectus. Qualified Treasury ETFs permitted under the 
Amendment would be limited to those that invest in solely in: (i) highly liquid U.S. Treasury 
Obligations with a maturity of 12 months or less; and (ii) cash. Although ETFs that track indexes 
often have a policy of investing least 80 or 90 percent of the value of their assets in components of 
the applicable index (e.g., a short term treasury ETF may have a policy to invest at least 80% of its 
assets in U.S. Treasury Obligations with maturities of 12 months or less), the Petitioner believes a 
higher standard for Qualified Treasury ETFs (i.e., 100% of assets being invested in U.S. Treasury 
Obligations with maturities of 12 months or less and/or cash) is appropriate for the principles and 
purposes of the Amendment and CFTC Regulation 1.25. 

As previously noted, Sections 4d(a) and 4d(f) of the Act explicitly permit a Clearing Entity to invest 
Customer Funds in obligations of the United States and CFTC Regulation 1.25 allows a Clearing 
Entity to invest Customer Funds in "government securities" (defined to include obligations of the 
United States and obligations fully guaranteed as to principal and interest by the United States). 25 

The Amendment would allow Eligible Entities to invest in government securities, albeit indirectly 
through an investment instrument that is itself liquid and compliant with the other conditions of CFTC 
Regulation 1.25. 

e. Clearing Entity Eligibility Requirements 

To comply with the regulatory requirement that investments be "highly liquid", an investment must 
have the ability to be converted into cash within one business day without a material discount in 
value. 26 Accordingly, to ensure same day liquidity, the Petitioner proposes that a Clearing Entity 
must satisfy certain criteria to invest Customer Funds in a Qualified Treasury ETF. Under the 
Amendment, a Clearing Entity must be an Authorized Participant that has entered into an AP 
Agreement with a Qualified Treasury ETF, giving it the ability to transact directly with the Qualified 
Treasury ETF in a manner that settles same day, or have an agency agreement with an Authorized 
Participant.27 In addition, the Clearing Entity must comply with the Qualified Treasury ETF's 
Creation Unit purchase and redemption order procedures, subject to the pricing mechanism 
available to an Authorized Participant and in compliance with the specified settlement methods. 

i. Clearing Entity must be an Authorized Participant of a Qualified 
Treasury ETF (Eligible Entity) 

To invest Customer Funds in Qualified Treasury ETFs, an Eligible Entity must satisfy certain criteria. 
It must be an Authorized Participant or have an agency agreement with an Authorized Participant 
that has entered into an AP Agreement with a Qualified Treasury ETF. As detailed above, an 
Authorized Participant must be a registered, self-clearing broker-dealer that can process all 
required trade submission, clearance, and settlement transactions on its own account and must be 
a full participating member of the NSCC and OTC. A Clearing Entity that satisfies these criteria is 
considered an Eligible Entity. 

ii. Creation Basket and Pricing 

An Eligible Entity will receive a Creation Unit in exchange for U.S. Treasury Obligations or U.S. 
dollars when it purchases a Creation Unit pursuant to the procedures in the AP Agreement through 
its agency relationship with its AP. The purchase price must be based on the Qualified Treasury 

25 7 u.s.c. §§ 6d(a)(2), 6d(f}{4); 17 C.F.R. § 1.25{a}{1)(i). 

26 17 C.F.R. §1.25(b)(1). 

27 While FCMs often serve as APs, this is generally not the case for DCOs. DCOs, however, often have contractual 
agency relationships with FCMs. 
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ETF's next-calculated NAV per Shares as determined in accordance with the Qualified Treasury 
ETF's pricing procedures adopted in accordance with the Investment Company Act. 

iii. Redemption Basket and Pricing 

An Eligible Entity will receive U.S. dollars when it redeems a Creation Unit, the price of which must 
be based on the Qualified Treasury ETF's next-calculated NAV per Share as determined in 
accordance with the Qualified Treasury ETF's pricing procedures adopted in accordance with the 
Investment Company Act. 

iv. DVP Settlement Method Requirements 

The AP Agreement between an Eligible Entity and a Qualified Treasury ETF must stipulate to the 
settlement method of Creation Units orders. Pursuant to a Delivery Versus Payment ("DVP") 
settlement, an Eligible Entity will not transfer payment or securities until it has received Shares or 
cash. For purchases of Creation Units, the exchange of assets must occur on a DVP basis 
(meaning that the Eligible Entity receives the Shares immediately prior to the receipt of payment by 
the Qualified Treasury ETF). For redemptions of Creation Units, the exchange of assets must occur 
on a DVP basis (meaning that the Eligible Entity receives U.S. dollars immediately prior to the 
transfer of Shares to the Qualified Treasury ETF). 

IV. The Petition for Amendment Furthers Public Policy 

a. The Amendment would be Consistent with the Public Interest and the 
Purposes of the Act 

The Amendment is consistent with the public interest28 and the customer protection regime under 
the Act and CFTC regulations because Qualified Treasury ETFs may only invest in instruments that 
are otherwise permitted investments of Customer Funds, providing a high quality, low risk and 
highly liquid alternative investment option for Eligible Entities seeking an alternative and efficient 
investment instrument for Customer Funds. The SEC oversees the offer and sale, listing, and 
ongoing regulatory obligations of Qualified Treasury ETFs, including periodic financial reporting and 
compliance with LRMP requirements, as described above. In fact, investing Customer Funds in 
pooled investment vehicles is already permitted under CFTC Regulation 1.25 by virtue of the 
regulation's enumeration of money market funds as permitted investments. 

i. Qualified Treasury ETFs will Satisfy all of the Conditions Applicable to 
Other Permitted Investments Under Rule 1.25 

Although a Qualified Treasury ETF is not currently a permitted investment enumerated in CFTC 
Regulation 1.25, it satisfies all of the conditions with which a permitted investment must comply. 
Specifically: 

• Liquidity 

o A Qualified Treasury ETF invests only in highly liquid U.S. Treasury Obligations and 
cash. Therefore, it is even more liquid than other permitted investments, such as 
money market funds, whose underlying investments may be less liquid than those 

2s The national public interests noted in the Act include the prevention of fraud and the preservation of the financial 
integrity of markets, as well as the promotion of responsible economic or financial innovation and fair competition. 
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of a Qualified Treasury ETF. In addition, as more fully described below, the Shares 
may be purchased and redeemed with same-day settlement from the relevant 
Qualified Treasury ETF in the primary market and are traded secondarily on a 
National Securities Exchange. As a result, Shares should be considered highly 
liquid securities. 

o A Qualified Treasury ETF satisfies the requirement that a permitted investment can 
be converted into cash within one business day. Due to the fact that a Qualified 
Treasury ETF will be utilized by Eligible Entities for purposes of Customer Fund 
investments, it is expected that disposition of Shares will occur primarily through 
principal transactions of Creation Units. With respect to such redemption orders, 
generally a Qualified Treasury ETF will make a payment that settles on the same 
business day if the redemption request is received before 12:00 p.m. Eastern time 
and for all redemption requests received on or after 12:00 p.m. Eastern time, 
payment settles on T + 1. 

o Consistent with the requirements of SEC Rule 22e-4 under the Investment Company 
Act, a Qualified Treasury ETF that is a registered open-end management investment 
company must have an LRMP and, pursuant to the requested relief, such program 
will take into consideration the liquidity needs that the Qualified Treasury ETF 
reasonably expects to be associated with the Creation Unit creations and 
redemptions, including in connection with the use of its Shares pursuant to the 
requested relief. 

o Qualified Treasury ETFs calculate and disseminate NAY twice daily: (1) the first NAY 
calculation is at 12:00 p.m. ET, and Shares settle T+0; and (2) the second NAY 
calculation is at the traditional end-of-day, with Shares settling at T + 1. In 
comparison, Treasury securities settle at T + 1, making Qualified Treasury ETFs an 
attractive investment choice for Customer Fund Investments. 

• Time to Maturity. No Qualified Treasury ETF will hold investments with a time to maturity 
that is greater than 12 months. 

Further, a Qualified Treasury ETF under the Amendment does not (1) contain interest-only 
payment features (although it does pay a dividend); or (2) provide payments linked to a commodity, 
currency, reference instrument, index, or benchmark (although its value may be linked to a 
reference index). Moreover, an Eligible Entity is not prohibited from pledging or transferring the 
Shares, consistent with the regulatory requirement that an instrument must be "one that a futures 
commission merchant owns or has an unqualified right to pledge, [and] is not subject to any lien"29 . 

ii. Expanding Permitted Investments to Include Qualified Treasury ETFs 
is in the Public Interest 

Customers and Eligible Entities will benefit from additional permitted investment options for 
Customer Funds. Eligible Entities benefit by having a new investment option that reduces 
operational inefficiencies and promotes the safe and liquid investment of Customer Funds 
consistent with the Act and CFTC regulations. Eligible Entities and customers may also benefit to 
the extent that Qualified Treasury ETFs earn a yield greater than the return on short-term U.S. 
Treasury Obligations. 

The expansion of permitted investments to include Qualified Treasury ETFs provides greater 
flexibility to Clearing Entities while maintaining the same level of protection for customers and helps 
reduce operational challenges that Clearing Entities currently face. For example, Qualified 

29 17 C.F.R. § 1.25{b}{ii)(B). 
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Treasury ETFs help reduce operational challenges and inefficiencies associated with Eligible 
Entities' optimization of their investments and allocation of Customer Funds among cash, money 
market funds, and Treasuries. One challenge is simply the expense to maintain cash deposits on 
a bank's balance sheet, which also generates a low yield. Thus, Clearing Entities need to find 
alternative methods to minimize cash balances of Customer Funds by instead investing Customer 
Funds in highly liquid instruments that offer better returns than cash. 

Investing Customer Funds in Treasury bills also presents operational challenges to Clearing Entities 
in connection with managing and reinvesting interest payments, periodically rolling positions and 
maintaining multiple CUSIPs, requiring a team of professionals to manage the duration, yield, and 
liquidity of a portfolio of Treasuries. Conversely, a Qualified Treasury ETF eliminates many of these 
challenges and related costs in an efficient investment vehicle. The operational efficiencies that a 
Qualified Treasury ETF provide allow an Eligible Entity to gain exposure to short-term U.S. Treasury 
Obligations without buying and selling Treasury securities on a periodic basis, such as each quarter, 
eliminating the costs associated with trading Treasury securities. TBLL, for example, historically 
has performed better than a portfolio of direct investments in U.S. Treasury Obligations, even after 
management fees are paid. The potential for higher yields with less involvement in the day-to-day 
trading make Qualified Treasury ETFs an attractive solution for responsibly investing Customer 
Funds. 

In addition, Qualified Treasury ETFs provide exposure to Treasuries and other U.S. Treasury 
Obligations, which may become particularly beneficial in times of market stress when high-quality 
liquid collateral is scarce. An additional type of permitted investment helps diversify an Eligible 
Entity's portfolio of Customer Fund investments, which is restricted by issuer-based and asset
based concentration limits pursuant to CFTC Regulation 1.25. 

b. The Amendment will have no Material Adverse Effect on CFTC or Contract 
Market Regulatory or Self-Regulatory Responsibilities 

The requested relief will not have a material adverse effect on the ability of the Commission or any 
contract market to discharge its regulatory or self-regulatory duties under the Act. Designated self
regulatory organizations, including designated contract markets ("DCMs") and the National Futures 
Association ("NFA") through delegated authority of the CFTC routinely examine FCMs for 
compliance with CFTC Regulation 1.25. The CFTC periodically examines DCOs for compliance 
with CFTC Regulation 1.25. Qualified Treasury ETFs will be subject to the existing conditions 
applicable to permitted investments, and specific conditions that are objectively ascertainable by 
the Clearing Entity, DCM, and NFA. Although the Commission, DCMs and the NFA may need to 
update their examination procedures to reflect the addition of a permitted investment, the same 
examination methodology will be involved. Thus, the Commission, NFA, and contract markets will 
be able to continue to discharge their regulatory responsibilities without a material adverse effect. 

c. The Amendment is Pro-Competitive 

The Petitioner believes that the Commission's expansion of permitted investments to include 
Qualified Treasury ETFs promotes financial innovation and fair competition. The Qualified Treasury 
ETFs are consistent with existing instruments that are considered permitted investments of 
Customer Funds, making them a safe investment option for Customer Funds. The expansion of 
permitted investments to include Qualified Treasury ETFs increases Clearing Entity investment 
opportunities, allowing Eligible Entities to expand the type of investments in their portfolios of 
Customer Fund investments while not limiting Eligible Entities' choice in Qualified Treasury ETFs. 
The relief sought applies not only to lnvesco's Qualified Treasury ETFs but to all Qualified Treasury 
ETFs currently offered in the market and those that are offered in the future. 
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V. The Proposed Amendment 

a. Amendment Sought 

The Petitioner respectfully requests the Commission adopt an amendment to CFTC Regulation 
1.25 to permit Qualified Treasury ETFs, subject to the conditions below (the "Conditions"), to be 
"permitted investments" of Customer Funds under CFTC Regulation 1.25. As described in detail, 
Qualified Treasury ETFs invest assets only in instruments that are themselves permitted 
investments and satisfy liquidity and other requirements applicable to permitted investments. 
Moreover, Qualified Treasury ETFs are subject to the SEC's regulatory regimes under the 
Investment Company Act, Securities Act, and Exchange Act. The Commission's expansion of the 
enumerated permitted investments will benefit the Clearing Entity community and customers alike 
without causing a material adverse effect on the CFTC or any contract market. Qualified Treasury 
ETFs will also benefit by the addition of an entirely new market segment that they may pursue as 
investors. 

b. Terms and Conditions of the Amendment 

In accordance with the proposed Amendment, to be considered a "permitted investment" under 
CFTC Regulation 1.25, a Qualified Treasury ETF must comply with the following Conditions: 
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1. Each Qualified Treasury ETF is and remains registered as an open-end management 
investment company under the Investment Company Act. 

2. The Shares of each Qualified Treasury ETF is and will remain registered under the 
Securities Act of 1933. 

3. Each Qualified Treasury ETF will be subject to periodic reporting of financial information that 
is required by the Exchange Act and the Investment Company Act. 

4. Shares of each Qualified Treasury ETF must be listed for trading on a National Securities 
Exchange, without any restriction imposed on such listing or trading by that National 
Securities Exchange. 

5. Each Qualified Treasury ETF will have in place and maintain a policy to invest, under normal 
circumstances, at least 100 percent of the value of its assets in U.S. Treasury Obligations 
with maturities of 12 months or less and cash. Each Qualified Treasury ETF must disclose 
its policy in its prospectus. 

6. Each Qualified Treasury ETF must have implemented and must maintain a liquidity risk 
management program pursuant to SEC Rule 22e-4 under the Investment Company Act, 17 
C.F.R. § 27D.22e-4, or any future LRMP regulation. 

7. Each Qualified Treasury ETF's LRMP must take into consideration the liquidity needs that 
the Qualified Treasury ETF reasonably expects to be associated with the creation and 
redemption of Share Baskets, including in connection with the use of its Shares pursuant to 
CFTC Regulation 1.25. 

8. Each Qualified Treasury ETF must have entered into an AP Agreement with each Clearing 
Entity or AP agent of a Clearing Entity that seeks to use the Qualified Treasury ETF to invest 
Customer Funds to be an Authorized Participant of the Qualified Treasury ETF (e.g., an 
Eligible Entity). 

9. Each AP Agreement must require the Qualified Treasury ETF to provide the Eligible Entity 
or its AP agent with a Creation Basket in exchange for U.S. Treasury Obligations (or U.S. 
Dollars), based on the Qualified Treasury ETF's NAV per share as determined in 
accordance with the Qualified Treasury ETF's pricing procedures adopted in accordance 



with the Investment Company Act. Each AP Agreement must also require each such 
exchange to occur on a Delivery Versus Payment basis. 

10. Each AP Agreement must require the Qualified Treasury ETF to provide the Eligible Entity 
with U.S. Dollars in exchange for a Redemption Basket, based on the Qualified Treasury 
ETF's NAV per share as determined in accordance with the Qualified Treasury ETF's pricing 
procedures adopted in accordance with the Investment Company Act. Each AP Agreement 
must also require each such exchange to occur on a Delivery Versus Payment basis. 

11. Each Qualified Treasury ETF must offer a mechanism, pursuant to its procedures 
enumerated in the prospectus and AP Agreement, to settle primary transactions in Creation 
Units with Authorized Participants on the same day as the trade (T +O settlement). 

VI. Conclusion 

Based on the foregoing, we respectfully request that the Commission adopt an amendment to CFTC 
Regulation 1.25 to permit Eligible Entities to invest Customer Funds in Qualified Treasury ETFs. 
The Petitioner believes that the requested Amendment is consistent with the public interest and the 
purposes of the Act and the Commission's rules. Such Amendment will be consistent with the 
objectives of preserving principal and maintaining liquidity as required under CFTC Regulation 
1.25(b), while permitting Clearing Entities to manage more efficiently the investment of Customer 
Funds. 

If you should have any questions or comments or require any further information regarding this 
petition for rulemaking, please do not hesitate to contact the undersigned at (630) 868-7179 or our 
outside counsel, Michael Philipp at (312) 324-1905 or Michael.philipp@morganlewis.com. 

Sincerely, 

if~ 
Anna Paglia 
Chief Executive Officer 
Invesco Capital Management LLC 

CC: Chairman Rostin Behnam 
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Commissioner Kristin N. Johnson 
Commissioner Christy Goldsmith Romero 
Commissioner Summer K. Mersinger 
Commissioner Caroline D. Pham 
Thomas Smith, Deputy Director, Capital, Margin & Segregation, CFTC 
Adam Henkel, Head of Legal, US ETFs, Invesco 
Michael Philipp, Partner, Morgan, Lewis & Beckius LLP 



APPENDIX A: FORMS 

CFTC FORM 102 

Identification of Special Accounts, Volume Threshold 

Accounts, and Consolidated Accounts 

NOTICE:  Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)1 and 

the regulations thereunder,2 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C.

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result

in punishment by fine or imprisonment, or both.

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting this information is granted in sections 4a, 4c(b), 4g, 4i and 8 of 

the CEA and related regulations (see, e.g., 17 CFR § 17.01(b)). The information solicited from entities 

and individuals engaged in activities covered by the CEA is required to be provided to the CFTC, and 

failure to comply may result in the imposition of criminal or administrative sanctions (see, e.g., 7 U.S.C. 

sections 9 and 13a-1, and/or 18 U.S.C. 1001). The information requested is most commonly used in the 

Commission’s market and trade practice surveillance activities to (a) provide information concerning the 

size and composition of the commodity derivatives futures markets, (b) permit the Commission to 

monitor and enforce speculative position limits and (c) enhance the Commission’s trade surveillance data. 

The requested information may be used by the Commission in the conduct of investigations and litigation 

and, in limited circumstances, may be made public in accordance with provisions of the CEA and other 

applicable laws. It may also be disclosed to other government agencies and to contract markets to meet 

responsibilities assigned to them by law. The information will be maintained in, and any additional 

disclosures will be made in accordance with, the CFTC System of Records Notices, available on 

www.cftc.gov. 

1 7 U.S.C. section 1, et seq. 
2 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://www.cftc.gov/
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BACKGROUND & INSTRUCTIONS 

17 CFR 17.01(a) requires each futures commission merchant, clearing member, or foreign broker to 

identify and report its special accounts to the Commission on Form 102. 17 CFR 17.01(b) requires each 

clearing member to identify and report its volume threshold accounts to the Commission on Form 102. In 

addition, 17 CFR 20.5 requires each reporting entity holding or carrying a consolidated account with a 

reportable position to identify and report the counterparty of such account to the Commission by 

submitting a 102S filing. As appropriate, please follow the instructions below to generate and submit the 

required report or filing. Unless the context requires otherwise, the terms used herein shall have the same 

meaning as ascribed in parts 15 to 21 of the Commission’s regulations. 

Complete Form 102 as follows: 

General Information – Cover Sheet: All filers. 

Section 102A: Only complete when submitting Form 102 for a special 

account. 

Section 102B: Only complete when submitting Form 102 for a volume 

threshold account. 

Section 102S: Only complete when submitting a 102S filing. 

Signature/Authentication: All filers. 

Submitting Form 102: Once completed, please submit this form to the Commission pursuant to the 

instructions on www.cftc.gov or as otherwise directed by Commission staff. If submission attempts fail, 

the reporting trader shall contact the Commission at techsupport@cftc.gov for further technical support. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 
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General Information – Cover Sheet. 

Please indicate the type of account to be reported (choose only one): 

Special Account (please complete section 102A)  

Volume Threshold Account 102 (please complete section 102B)  

Consolidated Account 102S filing (please complete section 102S)  

Reporting Firm Contact Information:1 

Whether submitting Form 102 for a special account, volume threshold account, or as a 

102S filing for a consolidated account, please provide the contact information of the 

reporting firm and, as applicable, indicate whether the reporting firm is a futures 

commission merchant, clearing member, and/or foreign broker, and/or swap dealer. In 

addition, provide the reporting firm’s reporting firm ID.2 

Name of Reporting Firm:  [For each field, check box if field reported to LEI 

provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Reporting Firm Contact Name (a natural person, “Contact”): 

Contact Job Title: 

Contact Phone Number:3 

Contact Email Address: 

Firm Website: 

Firm NFA ID (if any): 

Firm Legal Entity Identifier (if any):4 

Reporting Firm Type(s) (mark all that apply): 

                                                 
1 The term “reporting firm” as used herein may refer to a futures commission merchant, clearing member, foreign 

broker, swap dealer, or other reporting entity, as appropriate. 
2 The “reporting firm ID” is an alpha-numeric identifier assigned by the Commission. 
3 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
4 Firm Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the Global Legal 

Entity Identifier Foundation (www.gleif.org).  If the Firm Legal Entity Identifier is reported was issued by the CICI 

Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to report any of the 

fields marked above in bold and italics (Name of Reporting Firm, Street Address, City, State, Country, and 

Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility (or other CFTC-

accepted LEI provider) and are associated with this Firm Legal Entity Identifier. Furthermore, in the event data 

collected by LEI Issuing Organizations include information that is required to be reported for the CICI Utility (or 

any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined fields above (the 

“Supplemental Fields”), then the reporting party will not be required to report data for any of the Supplemental 

Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the CICI Utility (or 

other CFTC-accepted LEI provider) and are associated with this Firm Legal Entity Identifier. Reporting parties that 

take advantage of such relief from duplicative reporting when making their web-based or FTP submission should 
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 Futures commission merchant 

 Clearing member 

 Foreign broker 

 Swap dealer 

 Other:   

Reporting Firm ID: 

                                                                                                                                                             
check the box in the web form corresponding to the appropriate field (or make appropriate changes to their FTP data 

submission) to indicate that the omitted information has been reported to is collected by an LEI Issuing Organization 

provider. 
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Section 102A – Identifying and reporting a special account. 

1. New/Modified Indicator: 

 Special account being reported for the first time 

 Re-submitted or modified Information for a previously 

reported special account 

2. Special Account Origination. 

For each special account, indicate whether the account is being reported based on 

ownership of a reportable position, control of a reportable position, both ownership 

and control of a reportable position, or because it is an omnibus account with a 

reportable position (choose only one): 

Ownership of a reportable position5  

(complete questions 3, 4, 6, 9, and 10) 
 

Control of a reportable position  

(complete questions 3, 7, 96, 8, and 109) 
 

Ownership and control of a reportable position  

(complete questions 3, 6, 7, 9, 8, and 109) 
 

Omnibus account with a reportable position6  

(complete questions 3, 5, 7, 8, 9, and 109) 
 

3. Reporting number and name.7 

Provide the reporting number and name of the special account. 

Special Account Number:  

Special Account Name: 

4. House or Customer Indicator. 

If the reported special account is being reported based on ownership of a reportable 

position, indicate whether the special account is a house or customer account of the 

reporting firm: 

 HOUSE 

 CUSTOMER 

                                                 
5 Reporting parties are not required to submit Form 102A based solely on ownership of a reportable position at this 

time. 
6 Omnibus accounts are accounts that one futures commission merchant, clearing member or foreign broker carries 

for another in which the transactions of multiple individual accounts are combined. The identities of the holders of 

the individual accounts are not generally known or disclosed to the carrying firm. 
7 Reporting firms shall assign a reporting number and name to each special account when it is reportable for the first 

time in futures or options on futures. If an account has been assigned a number and name for reporting in futures 

(options), use the same number and name for reporting options (futures). Such reporting number and name must not 

be changed or assigned to any other special account without the prior approval of the Commission. 
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5. Omnibus Account Information. 

If the reported special account is an omnibus account, indicate whether the account is 

a house or customer omnibus account:8 

 HOUSE 

 CUSTOMER 

6.  Special Account Owner(s) Contact Information. 

Provide the following information regarding the owner of this special account.  

Owners may be natural persons or any type of legal entity. 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  
Natural person:  

Name of Special Account Owner: [For each field, check box if field reported to 

LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:9 

Email Address: 

Contact Name (if owner not a natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:10 

Contact Email Address: 

Owner Website (if any):11 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):12 

                                                 
8 House omnibus accounts exclusively contain the proprietary accounts of the omnibus account originator. Customer 

omnibus accounts contain the accounts of customers of the omnibus account originator. It is the obligation of the 

omnibus account originator to correctly identify the omnibus account type to the reporting entity. 
9 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
10 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
11 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
12 If the Owner Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Special Account Owner, Street Address, City, State, Country, and Zip/Postal Code (collectively, the “Optional 

Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated with this 

Owner Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 

provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 
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67. Special Account Controller(s) Contact Information. 

Provide the following information regarding the controller of this special account. 

Controllers may be natural persons or any type of legal entity. 

Indicate whether the controller is a legal entity or, if not a legal entity, a natural 

person: 

Legal entity:  

Natural person:  

Name of Special Account Controller: [For each field, check box if field reported 

to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:13 

Email Address: 

Contact Name (if controller not a natural person): 

Contact Job Title: 

Contact Relationship to Controller: 

Contact Phone Number:14 

Contact Email Address: 

Controller Website (if any):15 

Controller NFA ID (if any): 

Controller Legal Entity Identifier (if any):16 

                                                                                                                                                             
reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Reporting parties 

that take advantage of such relief from duplicative reporting when making their web-based or FTP submission 

should check the box in the web form corresponding to the appropriate field (or make appropriate changes to their 

FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
13 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
14 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
15 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
16 The Controller Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the 

Global Legal Entity Identifier Foundation (www.gleif.org).  If the Controller Legal Entity Identifier is reported was 

issued by the CICI Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to 

report any of the fields marked above in bold and italics (Name of Special Account Controller, Street Address, City, 

State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility (or 

other CFTC-accepted LEI provider) and are associated with this Controller Legal Entity Identifier. Furthermore, in 

the event data collected by LEI Issuing Organizations include information that is required to be reported for the 

CICI Utility (or any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined 

fields above (the “Supplemental Fields”), then the reporting party will not be required to report data for any of the 

Supplemental Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the 

 



APPENDIX A: FORMS  

 

 7 

78   Omnibus Account Originator Contact Information. 

Provide contact information for the originator of the omnibus account in this special 

account. 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address:  

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:17 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:18 

Contact Email Address: 

Originator Website (if any):19 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):20 

                                                                                                                                                             
CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Controller Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information is collected by has been reported to an 

LEI Issuing Organization provider. 
17 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
18 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
19 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
20 The Originator Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the 

Global Legal Entity Identifier Foundation (www.gleif.org).  If the Originator Legal Entity Identifier is reported was 

issued by the CICI Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to 

report any of the fields marked above in bold and italics (Name of Omnibus Account Originator, Street Address, 

City, State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. Furthermore, 

in the event data collected by LEI Issuing Organizations include information that is required to be reported for the 

CICI Utility (or any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined 

fields above (the “Supplemental Fields”), then the reporting party will not be required to report data for any of the 

Supplemental Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the 

CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information is collected by has been reported to an 

LEI Issuing Organization provider. 
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89  Identification of Trading Account(s) that Comprise the Special Account. 

For each special account reported by an entity acting as a clearing member, provide 

the trading account number(s), and any related short code(s), that comprise this 

special account. Also identify the reporting market at which each trading account 

number appears. 

Trading Account Number: 

Short Code(s):  

Reporting Market: 

910.   Trading Account Ownership and Control Information. 

       (i)    Omnibus Account Information. 

For each trading account identified in question 89, is such account an omnibus 

account, or used to execute trades for an omnibus account? 

 YES 

 NO 

If NO, proceed to (ii) and (iii), below. If YES, indicate whether the account is a 

house or customer omnibus account and provide contact information for the 

originator of the omnibus account:21 

 HOUSE 

 CUSTOMER 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:22 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

                                                 
21 As above, house omnibus accounts exclusively contain the proprietary accounts of the omnibus account 

originator. Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is 

the obligation of the omnibus account originator to correctly identify the omnibus account type to the reporting 

entity. 
22 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Contact Phone Number:23 

Contact Email Address: 

Originator Website (if any):24 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):25 

(ii) Trading Account Owner(s). 

For each trading account identified in question 89 that is not an omnibus account, 

provide the requested information for each owner (“owner”), as defined in Rule 

15.00(bb). 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Trading Account Owner(s):  [For each field, check box if field reported 

to LEI provider in lieu of reported on this form ] 

Follow-On Information:26 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:27 

Email Address (if owner(s) a natural person): 

Contact Name (provide only if owner is not a 

                                                 
23 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
24 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
25 The Originator Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the 

Global Legal Entity Identifier Foundation (www.gleif.org).  If the Originator Legal Entity Identifier is reported was 

issued by the CICI Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to 

report any of the fields marked above in bold and italics (Name of Omnibus Account Originator, Street Address, 

City, State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. Furthermore, 

in the event data collected by LEI Issuing Organizations include information that is required to be reported for the 

CICI Utility (or any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined 

fields above (the “Supplemental Fields”), then the reporting party will not be required to report data for any of the 

Supplemental Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the 

CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information is collected by has been reported to an 

LEI Issuing Organization provider. 
26 Follow-On Information may be submitted by the later date specified in § 17.02. 
27 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:28 

Contact Email Address: 

Owner Website (if any):29 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):30 

(iii) Trading Account Controller(s). 

For each trading account identified in question 9 that is not an omnibus account, provide 

the requested information for each controller (“controller”). NOTE: As defined in 

§ 15.00, the controller identified for a trading account that comprises or pertains to a 

special account must be a natural person. 

Name of Trading Account Controller(s): 

Follow-On Information:31 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:32 

Name of Employer: 

Employer NFA ID (if any): 

Employer Legal Entity Identifier (if any): 

Job Title: 

                                                 
28 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
29 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
30 The Owner Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the 

Global Legal Entity Identifier Foundation (www.gleif.org).  If the Owner Legal Entity Identifier is reported was 

issued by the CICI Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to 

report any of the fields marked above in bold and italics (Name of Trading Account Owner(s), Street Address, City, 

State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility (or 

other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Furthermore, in the 

event data collected by LEI Issuing Organizations include information that is required to be reported for the CICI 

Utility (or any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined fields 

above (the “Supplemental Fields”), then the reporting party will not be required to report data for any of the 

Supplemental Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the 

CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information is collected by has been reported to an 

LEI Issuing Organization provider. 
31 Follow-On Information may be submitted by the later date specified in § 17.02. 
32 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Relationship to Owner: 

Email Address: 

Controller NFA ID (if any): 

1011. For Reporting Firms That Are Foreign Brokers. 

If the reporting firm indicated that it is a foreign broker in the “Reporting Firm 

Contact Information” above, identify the reporting firm’s U.S. futures commission 

merchant. 

Name of U.S. futures commission merchant: 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Contact Name at U.S. futures commission merchant (a natural person, 

“Contact”): 

Contact Job Title: 

Contact Phone Number:33 

Contact Email Address: 

  

Section 102B – Identifying and reporting a volume threshold account. 

1. New/Modified Indicator: 

 Volume threshold account being reported for the first time 

 Re-submitted or modified Information for a previously reported 

volume threshold account 

2. Trading Account Data for the Volume Threshold Account. 

Provide the trading account number, and any related short code(s), deemed to be a 

volume threshold account. Also identify the reporting market at which the volume 

threshold account had reportable trading volume. 

Trading Account Number: 

Short Code(s): 

Reporting Market: 

3. Associated Special Account Number. 

If the volume threshold account has been previously identified as a trading account that 

comprises a special account(s) reported by a clearing member in question 89 in section 

102A of this form, provide the associated special account number(s). 

                                                 
33 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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4. Omnibus Account Information.34 

Is the reported volume threshold account an omnibus account, or used to execute trades 

for an omnibus account? 

 YES 

 NO 

If NO, proceed to (5) and (6), below. If YES, indicate whether the account is a house or 

customer omnibus account and provide contact information for the originator of the 

omnibus account:35 

 HOUSE 

 CUSTOMER 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address:  

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:36  

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:37 

Contact Email Address: 

Originator Website (if any):38 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):39 

                                                 
34 As above, omnibus accounts are accounts that one futures commission merchant, clearing member or foreign 

broker carries for another in which the transactions of multiple individual accounts are combined. The identities of 

the holders of the individual accounts are not generally known or disclosed to the carrying firm. 
35 As above, house omnibus accounts exclusively contain the proprietary accounts of the omnibus account 

originator. Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is 

the obligation of the omnibus account originator to correctly identify the omnibus account type to the reporting 

entity. 
36 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
37 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
38 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
39 The Originator Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the 

Global Legal Entity Identifier Foundation (www.gleif.org).  If the Originator Legal Entity Identifier is reported was 
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5. Volume Threshold Account Owner(s). 

For each volume threshold account that is not an omnibus account, provide the requested 

information for each owner (“owner”) as defined in Rule 15.00(cc). 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Volume Threshold Account Owner(s): [For each field, check box if 

field reported to LEI provider in lieu of reported on this form ] 

Follow-On Information:40 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:41 

Email Address (if owner(s) a natural person): 

Contact Name (provide only if owner is not a 

natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:42 

Contact Email Address: 

                                                                                                                                                             
issued by the CICI Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to 

report any of the fields marked above in bold and italics (Name of Omnibus Account Originator, Street Address, 

City, State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. Furthermore, 

in the event data collected by LEI Issuing Organizations include information that is required to be reported for the 

CICI Utility (or any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined 

fields above (the “Supplemental Fields”), then the reporting party will not be required to report data for any of the 

Supplemental Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the 

CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information is collected by has been reported to an 

LEI Issuing Organization provider. 
40 Follow-On Information may be submitted by the later date specified in § 17.02. 
41 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
42 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Owner Website (if any):43 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):44 

6. Volume Threshold Account Controller(s). 

For each volume threshold account identified that is not an omnibus account, provide the 

requested information for each volume threshold account controller (“controller”). NOTE: As 

defined in § 15.00, a volume threshold account controller must be a natural person. 

Name of Volume Threshold Account Controller(s): 

Follow-On Information:45 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:46 

Name of Employer: 

Employer NFA ID (if any): 

Employer Legal Entity Identifier (if any): 

Job Title: 

Relationship to Owner: 

Email Address: 

Controller NFA ID (if any): 

                                                 
43 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
44 The Owner Legal Entity Identifier means a Legal Entity Identifier issued by an LEI issuer accredited by the 

Global Legal Entity Identifier Foundation (www.gleif.org).  If the Owner Legal Entity Identifier is reported was 

issued by the CICI Utility (or by any other CFTC-accepted LEI provider), then the reporting party is not required to 

report any of the fields marked above in bold and italics (Name of Trading Account Owner(s), Street Address, City, 

State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that were reported to the CICI Utility (or 

other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Furthermore, in the 

event data collected by LEI Issuing Organizations include information that is required to be reported for the CICI 

Utility (or any other CFTC-accepted LEI provider) is modified in the future to accept any of the underlined fields 

above (the “Supplemental Fields”), then the reporting party will not be required to report data for any of the 

Supplemental Fields to the extent such data are collected by LEI Issuing Organizations that were reported to the 

CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information is collected by has been reported to an 

LEI Issuing Organization provider. 
45 Follow-On Information may be submitted by the later date specified in § 17.02. 
46 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Section 102S – Identifying and reporting a swap counterparty or customer consolidated 

account with a reportable position (102S filing). 

1. New/Modified Indicator. 

 Counterparty or customer reported for the first time 

 Re-submitted or modified Information for a previously reported 

counterparty or customer 

2. 102S Identifier. Please enter the identifier for the consolidated account reported herein. A 

102S identifier is a unique identifier for each reporting entity or counterparty/customer as 

assigned by the reporting entity. If the reporting entity currently identifies a counterparty 

via Section 102A of a Form 102, the identifier used on Section 102A of the Form 102 

may also be used for the 102S identifier, as long as the same legal entity is referenced. 

102S identifier: 

3. Counterparty or Customer Ownership and Control Information. Please provide the 

requested counterparty or customer contact information for both owners and controllers 

of the consolidated account. 

(i) Consolidated Account Type. Please indicate the consolidated account type: 

 HOUSE 

 CUSTOMER 

 

(ii) Omnibus Account Information47 

Is the reported consolidated account an omnibus account, or used to execute 

trades for an omnibus account? 

 YES 

 NO 

If NO, proceed to (iii) and (iv), below. If YES, indicate whether the account is a 

house or customer omnibus account and provide contact information for the 

originator of the omnibus account:48 

                                                 
47 As above, omnibus accounts are accounts that one futures commission merchant, clearing member or foreign 

broker carries for another in which the transactions of multiple individual accounts are combined. The identities of 

the holders of the individual accounts are not generally known or disclosed to the carrying firm.     
48 As above, house omnibus accounts exclusively contain the proprietary accounts of the omnibus account 

originator. Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is 

the obligation of the omnibus account originator to correctly identify the omnibus account type to the reporting 

entity. 
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 HOUSE  

 CUSTOMER 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:49 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:50 

Contact Email Address: 

Originator Website (if any):51 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):52 

(iii) Consolidated Account Owner(s). Counterparty or Clearing Customer. 

For each reportable consolidated account that is not an omnibus account, provide 

the requested information for each owner (“owner”). 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

                                                 
49 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
50 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
51 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
52 If the Originator Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Omnibus Account Originator, Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Originator Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web faun corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
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Name of Consolidated Account Owner(s): [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:53 

Email Address (if owner(s) a natural person): 

Contact Name (provide only if owner is not a natural person): 

Contact Job Title: 

Contact Relationship to Owner:  

Contact Phone Number:54 

Contact Email Address: 

Owner Website (if any):55 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):56 

(iv)  Consolidated Account Controller(s).  

For each reportable consolidated account that is not an omnibus account, provide the requested 

information for each controller (“controller”). Controllers may be natural persons or any type of legal 

entity. 

Indicate whether the controller is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Consolidated Account Controller(s): [For each field, check box if field reported to LEI provider 

in lieu of reported on this form ] 

                                                 
53 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
54 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
55 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records.  Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
56 If the Owner Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Consolidated Account Owner(s), Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Owner Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 

provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 

reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Reporting parties 

that take advantage of such relief from duplicative reporting when making their web-based or FTP submission 

should check the box in the web form corresponding to the appropriate field (or make appropriate changes to their 

FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
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Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:57 

Email Address: 

Contact Name (provide only if controller is not a natural person): 

Contact Job Title: 

Contact Relationship to controller: 

Contact Phone Number:58 

Contact Email Address: 

Controller NFA ID (if any): 

Controller Legal Entity Identifier (if any):59 

4. Paired Swaps and Swaptions Market Activity. Provide a brief description of the nature of 

the counterparty’s or customer’s paired swaps and swaptions market activity (please 

include a response for each type of paired swap or swaption market activity): 

 Description below relates to paired swap activity.  

  Description below relates to paired swaption activity.   

Enter the description here: 

                                                 
57 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
58 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
59 If the Controller Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Consolidated Account Controller(s), Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Controller Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Controller Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
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Signature/Authentication. 

1. Please sign/authenticate the Form 102 prior to submitting.

Signature/Electronic Authentication: 

  By checking this box and submitting this form (or by clicking 

“submit,” “send,” or any other analogous transmission command if transmitting 

electronically), I certify that I am duly authorized by the reporting firm identified 

below to provide the information and representations submitted on this Form 

102, and that the information and representations are true and correct. 

Reporting Firm Authorized Representative (Name and Position): 

 (Name) 

 (Position) 

Submitted on behalf of: 

 (Reporting Firm Name) 

Date of Submission: 
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CFTC FORM 71 

IDENTIFICATION OF 

OMNIBUS ACCOUNTS AND SUB-ACCOUNTS 

 

NOTICE: Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)60 and 

the regulations thereunder,61 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C. 

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result 

in punishment by fine or imprisonment, or both. 

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting this information is granted in sections 4a, 4c(b), 4g, 4i and 8 of 

the CEA and related regulations (see, e.g., 17 CFR 17.01(c)). The information solicited from entities and 

individuals engaged in activities covered by the CEA is required to be provided to the CFTC, and failure 

to comply may result in the imposition of criminal or administrative sanctions (see, e.q., 7 U.S.C. sections 

9 and 13a-1, and/or 18 U.S.C. 1001). The information requested is most commonly used in the 

Commission’s market and trade practice surveillance activities to (a) provide information concerning the 

size and composition of the commodity derivatives markets, (b) permit the Commission to monitor and 

enforce speculative position limits and (c) enhance the Commission’s trade surveillance data. The 

requested information may be used by the Commission in the conduct of investigations and litigation and, 

in limited circumstances, may be made public in accordance with provisions of the CEA and other 

applicable laws. It may also be disclosed to other government agencies and to reporting markets to meet 

responsibilities assigned to them by law. The information will be maintained in, and any additional 

disclosures will be made in accordance with, the CFTC System of Records Notices, available on 

wwvv.cftc.gov. 

                                                 
60 7 U.S.C. section 1, et seq. 
61 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://wwvv.cftc.gov/
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BACKGROUND & GENERAL INSTRUCTIONS 

Who Must File a Form 71 – 17 CFR 17.01(c) requires each originator of (a) an omnibus volume 

threshold account or (b) an omnibus reportable sub-account (collectively, “Reporting Parties”) to file a 

Form 71 – Identification of Omnibus Accounts and Sub-Accounts with the Commodity Futures Trading 

Commission (“CFTC” or “Commission”). 

When to file – Each Reporting Party must file a Form 71 on call by the Commission or its designee. 

Where to file – The Form 71 shall be filed by submitting the completed form to the nearest CFTC office 

or as otherwise instructed by the Commission or its designee. Generally, a Form 71 should be submitted 

via the CFTC’s web-based Form 71 submission process at www.cftc.gov or via a secure FTP data feed to 

the Commission. If submission attempts fail, the reporting trader shall contact the Commission at 

techsupport@cftc.gov for further technical support. 

Signature – Each Form 71 submitted to the Commission must be signed or otherwise authenticated by an 

individual that is duly authorized by the relevant Reporting Party to provide the information and 

representations contained in the form. 

What to File – Each Reporting Party must complete part A, the relevant question in part B, and part C. 

Unless otherwise noted, the terms used herein shall have the same meaning as ascribed in parts 15 to 21 

of the Commission’s regulations. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 

mailto:techsupport@cftc.gov
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ACKNOWLEDGEMENT OF DEFINITIONS 

Before proceeding with your submission, please check this box to indicate that you have read the 

definitions for the following terms, as they are used in the Form 71:  

Commodity (or commodities) – generally, all goods and articles (except onions and motion picture box 

office receipts, or any index, measure, value, or data related to such receipts), and all services, rights, and 

interests (except motion picture box office receipts, or any index, measure, value, or data related to such 

receipts) in which contracts for future delivery are presently or in the future dealt in (see 7 U.S.C. 1a(9)). 

Omnibus account – any trading account that one futures commission merchant, clearing member or 

foreign broker carries for another and in which the transactions of multiple individual accounts are 

combined. The identities of the holders of the individual accounts are not generally known or disclosed to 

the carrying firm. 

Omnibus reportable sub-account – means any trading sub-account of an omnibus volume threshold 

account, which sub-account executes reportable trading volume on an omnibus basis. Omnibus reportable 

sub-account also means any trading account that is itself an omnibus account, executes reportable trading 

volume, and is a sub-account of another omnibus reportable sub-account. 

Omnibus volume threshold account – means any trading account that, on an omnibus basis, carries 

reportable trading volume on or subject to the rules of a reporting market that is a board of trade 

designated as a contract market under section 5 of the Act or a swap execution facility registered under 

section 5h of the Act. 

Person – an individual, association, partnership, corporation, trust, or government agency and/or 

department. 

Reportable sub-account – means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

Reportable sub-account controller – means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 

Reportable trading volume – means contract trading volume that meets or exceeds the level specified in 

17 CFR 15.04. 

Volume threshold account – means any trading account that carries reportable trading volume on or 

subject to the rules of a reporting market that is a board of trade designated as a contract market under 

section 5 of the Act or a swap execution facility registered under section 5h of the Act. 
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CFTC FORM 71 

A. Re-confirmation of Omnibus Volume Threshold Account or Omnibus Reportable Sub-

Account: 

Account number [(auto-populated)] was identified on Form [[102B] OR [71] (auto-populated)] 

by [[clearing member] OR [preceding originator] (auto-populated)] as an [[omnibus volume 

threshold account] OR [omnibus reportable sub-account] (auto-populated)] on [reporting market 

(auto-populated)]. 

The following information was provided on Form [[102B] OR [71] (auto-populated)] regarding 

you as the originator (“Originator”) of this [[omnibus volume threshold account] OR [omnibus 

reportable sub-account] (auto-populated)]. Please update any incorrect information in the space 

provided below. 

Name of Originator: [(Fields below will be auto-populated)] [space to correct incorrect 

info] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:62 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:63 

Contact Email Address: 

Originator Website (if any): 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any): 

B. Identification of Reportable Sub-Accounts: 

The following questions request information regarding the allocation of trades from account 

number [[omnibus volume threshold account number] OR [omnibus reportable sub-account 

number] (auto-populated)] on [date (auto-populated)] on [reporting market (auto-populated)] to 

other accounts. 

1. If you did not allocate any trades from account number [(auto-populated)] on [date (auto-

populated)] on [reporting market (auto-populated)], check this box and proceed to part C:  

                                                 
62 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
63 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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2. If you allocated trades from account number [(auto-populated)] on [date (auto-populated)] on 

[reporting market (auto-populated)], but the sum of allocations did not result in reportable 

trading volume for a recipient account on [date (auto-populated)], check this box and proceed 

to part C:  

3. If you allocated trades from account number [(auto-populated)] on [date (auto-populated)] on 

[reporting market (auto-populated)] that resulted in reportable trading volume for a recipient 

account, provide the following information for each such recipient account (hereafter, a 

“reportable sub-account”): 

(a) Identification of Omnibus Reportable Sub-Accounts. 

(i) Is the reportable sub-account an omnibus reportable sub-account? 

 YES 

 NO 

(ii) If NO, proceed to (b) below. If YES, indicate whether the omnibus 

reportable sub-account is a house or customer omnibus account and 

provide the contact information of the originator of the omnibus 

account64 

 HOUSE 

 CUSTOMER 

Name of Reportable Sub-Account Originator: 

Account Number of Reportable Sub-Account:65 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:66 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

                                                 
64 House omnibus accounts exclusively contain the proprietary accounts of the omnibus account originator. 

Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is the obligation 

of the omnibus account originator to correctly identify the omnibus account type to the reporting entity. 
65 The Account Number should be a number or other identifier that is known to the reportable sub-account 

originator. 
66 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Contact Phone Number:67 

Contact Email Address: 

Originator Website (if any):68 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any): 

(b) Identification of Non-Omnibus Reportable Sub-Accounts: 

(i) For each reportable sub-account that is not an omnibus account, provide 

the requested information for each owner (“owner”) of the reportable 

sub-account. 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Reportable Sub-Account Owner (s): 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:69 

Email Address (if owner is a natural person): 

Contact Name (if owner is not a natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:70 

Contact Email Address: 

Owner Website (if any):71 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any): 

(ii) For each reportable sub-account that is not an omnibus account, provide 

the requested information for each reportable sub-account controller. 

(NOTE: a reportable sub-account controller must be a natural person.) 

                                                 
67 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
68 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
69 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
70 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
71 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
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Name of Reportable Sub-Account Controller(s): 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:72 

Name of Employer: 

Job Title: 

Relationship to Owner: 

Email Address: 

Controller NFA ID (if any): 

After completing the applicable questions in part B.3, proceed to part C. 

C. Signature/Authentication, Name, and Date: 

Please sign/authenticate the Form 71 prior to submitting. 

Signature/Electronic Authentication of [Originator (auto-populated)]: 

 By checking this box and submitting this form (or by clicking “submit,” “send,” or any other 

analogous transmission command if transmitting electronically), I certify that I am duly 

authorized by [Originator (auto-populated)] to provide the information and representations 

submitted on this Form 71, and that the information and representations are true and correct. 

Authorized Representative (Name and Position): 

  (Name) 

  (Position) 

Submitted on behalf of: 

  [Originator (auto-populated)] 

Date of Submission: 

  

                                                 
72 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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CFTC FORM 40 

STATEMENT OF REPORTING TRADER 

 

NOTICE: Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)73 and 

the regulations thereunder,74 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C. 

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result 

in punishment by fine or imprisonment, or both. 

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting information from traders with large futures, option, swap, or 

other derivatives market positions is granted in sections 4a, 4i, 4t and 8 of the CEA (see 7 U.S.C. 

sections 6i and 12). The Commission’s authority for soliciting information from volume threshold 

account controllers, persons who own volume threshold accounts, reportable sub-account controllers, and 

persons who own reportable sub-accounts is granted in sections 4i and 8 of the CEA and related 

regulations (see, e.g., 17 CFR 18.04(b)). Such entities and individuals are required to provide the 

information requested, and failure to comply may result in the imposition of criminal or administrative 

sanctions (see, e.g., 7 U.S.C. sections 9 and 13a-1, and/or 18 U.S.C. 1001).  

The information requested is most commonly used in the Commission’s market and trade practice 

surveillance activities to (a) provide information concerning the size and composition of the commodity 

futures derivatives markets, (b) permit the Commission to monitor and enforce speculative position limits 

and (c) enhance the Commission’s trade surveillance data. Information contained in these records may be 

used by the Commission in the conduct of investigations or litigation and, in limited circumstances, may 

be made public in accordance with provisions of the CEA and other applicable laws. It may also be 

disclosed to other government agencies and to contract markets to meet responsibilities assigned to them 

by law. In accordance with the Privacy Act and the Commission’s rules thereunder (see 17 CFR 

part 146), the complete listing of uses of the information contained in these records is found in the 

Commission’s System of Records Notices, available on www.cftc.gov. These uses include CFTC-15, 

Large Trader Report Files (Integrated Surveillance System). 

Information contained in these records may be used by the Commission in the conduct of investigations 

or litigation and, in limited circumstances, may be made public in accordance with provisions of the CEA 

and other applicable laws. It may also be disclosed to other government agencies and to reporting markets 

to meet responsibilities assigned to them by law. 

                                                 
73 7 U.S.C. section 1, et seq. 
74 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://www.cftc.gov/
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General Instructions 

Who Must File a Form 40—17 CFR 18.04(a) requires every person who owns or controls a 

reportable position to file a Form 40—Statement of Reporting Trader with the Commission. 17 CFR 

18.04(b) requires every volume threshold account controller, person who owns, holds or controls a 

volume threshold account, reportable sub-account controller, and person who owns a or reportable 

sub-account to file a Form 40—Statement of Reporting Trader with the Commission. 17 CFR 20.5 

requires every person subject to books or records under 17 CFR 20.6 to file a 40S filing75 with the 

Commission. 

When to file—A reporting trader must file a Form 40 on call by the Commission or its designee. 

Where to file—The Form 40 should be submitted (a) via the CFTC’s web-based Form 40 submission 

process at www.cftc.gov, (b) via a secure FTP data feed to the Commission, or (c) as otherwise instructed 

by the Commission or its designee. If electronic submission attempts fail, the reporting trader shall 

contact the Commission at techsupport@cftc.gov for further technical support. 

When to update—A reporting trader required to complete a Form 40 will be under a continuing 

obligation, per direction in the special call, to update and maintain the accuracy of the information it 

provides. Reporting traders can update this information by either visiting the CFTC’s web-based Form 40 

portal to review, verify, and/or update their information, or by submitting updated information via FTP. 

Signature—Each Form 40 submitted to the Commission must be signed or otherwise authenticated by 

either (1) the reporting trader submitting the form or (2) an individual that is duly authorized by the 

reporting trader to provide the information and representations contained in the form. 

What to File—All reporting traders that are filing a Form 40 pursuant to either 17 CFR 18.04(a) (i.e. 

reportable position reporting traders). or 17 CFR 20.5 (i.e. swaps books and records reporting traders) 

must complete all questions. All reporting traders that are filing a Form 40 pursuant to 17 CFR 18.04(b) 

(i.e. volume threshold account controllers, persons who own a volume threshold account, reportable 

sub-account controllers, and persons who own a reportable sub-account reporting trader) must complete 

all questions unless they are natural persons. Reporting  However, reporting traders that are filing a Form 

40 pursuant to 17 CFR 18.04(b) who are natural persons shall mark not applicable for questions 7 and 8. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 

Table of Contents 

1. General information for Reporting Trader 

2. Contact Information for Individual Responsible for Trading Activities 

3. Contact Information for Individual Responsible for Risk Management Operations 

4. Contact information for Individual Responsible for Information on the Form 40 

5. Omnibus Account Identification 

6. Foreign Government Affiliation 

                                                 
75 As used in this document, “Form 40” may refer to either a Form 40—Statement of Reporting Trader or a 40S 

Filing, as appropriate, and as the context may require. 

mailto:techsupport@cftc.gov


APPENDIX A: FORMS  

 

 29 

7. Non-Domestic Entity Indicator 

8. Ownership Structure (Parent/Parents) 

9. Ownership Structure (Subsidiary/Subsidiaries) 

10. Control of Reporting Trader’s Trading Activities by Others 

11. Control of Other’s Trading Activities by Reporting Trader 

12. Other Parties Influencing Trading of Reporting Trader 

1213. Trading Subject to Express or Implied Agreement 

14. Commodity Index Trading Indicator 

1315. Swap Dealer Identification 

1416. Major Swap Participant Identification 

1517. Business Sectors, Subsectors and Occupation 

1618. Commodities Being Traded in Derivative Futures Markets 

1719. Business Purpose for Trading in Derivative Futures Markets 

1820. Signature/Authentication, Name, and Date 

Acknowledgement of Definitions 

Before proceeding with your submission, please check this box to indicate that you have read the 

definitions for the following terms—as they are used in the Form 40:  

Commodity (or commodities)—generally, all goods and articles (except onions and motion picture 

box office receipts, or any index, measure, value, or data related to such receipts), and all services, rights, 

and interests (except motion picture box office receipts, or any index, measure, value, or data related to 

such receipts) in which contracts for future delivery are presently or in the future dealt in (see 7 U.S.C. 

1a(9)). 

Commodity Index Trading (“CIT”)—means: 

a. An investment strategy that consists of investing in an instrument (e.g., a commodity index fund, 

exchange-traded fund for commodities, or exchange-traded note for commodities) that enters into one or 

more derivative contracts to track the performance of a published index that is based on the price of one 

or more commodities, or commodities in combination with other securities; or 

b. An investment strategy that consists of entering into one or more derivative contracts to track the 

performance of a published index that is based on the price of one or more commodities, or commodities 

in combination with other securities. 

Control—as used in this Form, “control” means to actually direct, by power of attorney or otherwise, 

the trading of a special account or a consolidated account. A special account or a consolidated account 

may have more than one controller. 

Derivatives Futures—futures, contracts, including options on futures, and swaps traded on a 

designated contract market. 

Omnibus volume threshold account—means any trading account that, on an omnibus basis, carries 

reportable trading volume on or subject to the rules of a reporting market that is a board of trade 

designated as a contract market under section 5 of the Act or a swap execution facility registered under 

section 5h of the Act. 
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Parent—for purposes of Form 40, a person is a parent of a reporting trader if it has a direct or indirect 

controlling interest in the reporting trader; and a person has a controlling interest if such person has the 

ability to control the reporting trader through the ownership of voting equity, by contract, or otherwise. 

Person—an individual, association, partnership, corporation, trust, or government agency and/or 

department. 

Reportable sub-account—means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

Reportable sub-account controller—means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 

Reportable trading volume—means contract trading volume that meets or exceeds the level specified 

in 17 CFR 15.04. 

Reporting trader—a person who must file a Form 40, whether pursuant to 17 CFR 18.04(a), or 17 

CFR 18.04(b). 

Subsidiary—for purposes of Form 40, a person is a subsidiary of a reporting trader if the reporting 

trader has a direct or indirect controlling interest in the person; and a reporting trader has a controlling 

interest if such reporting trader has the ability to control the person through the ownership of voting 

equity, by contract, or otherwise. 

Volume threshold account—means any trading account that carries reportable trading volume on or 

subject to the rules of a reporting market that is a board of trade designated as a contract market under 

section 5 of the Act or a swap execution facility registered under section 5h of the Act. 

Volume threshold account controller—means a natural person who by power of attorney or otherwise 

actually directs the trading of a volume threshold account. A volume threshold account may have more 

than one controller. 

CFTC Form 40 

General Information for Reporting Trader: 

For question 1, please provide the name, contact information and other requested information 

regarding the reporting trader. If the reporting trader is an individual, provide their full legal name and the 

name of the reporting trader’s employer. 

1. Indicate whether the reporting trader is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Reporting Trader 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number76 

Email Address 

Web site 

                                                 
76 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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NFA ID (if any) 

Legal Entity Identifier (if any) 

Name of Employer 

Employer NFA ID (if any) 

Employer Legal Entity Identifier (if any) 

Contact Information 

For questions 2, 3, and 4, provide the name and contact information as requested. 

2. Individual to contact regarding the derivatives futures trading of the reporting trader (this 

individual should be able to answer specific questions about the reporting trader’s trading activity when 

contacted by Commission staff): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number77 

Email Address 

NFA ID (if any) 

3. Individual to contact regarding the risk management operations of the reporting trader (this 

individual should be able to answer specific questions about the reporting trader’s risk management 

operations, including account margining, when contacted by Commission staff): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number78 

Email Address 

NFA ID (if any) 

4. Individual responsible for the information on the Form 40 (this individual should be able to 

verify, clarify, and explain the answers submitted by a reporting trader on the Form 40): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

                                                 
77 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
78 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Zip/Postal Code 

Phone Number79 

Email Address 

NFA ID (if any) 

Omnibus Account Identification 

For question 5, indicate whether the reporting trader has a customer omnibus account with a futures 

commission merchant, clearing member, or foreign broker (NOTE: For the purpose of this question, an 

omnibus account is an account that one futures commission merchant, clearing member or foreign broker 

carries for another in which the transactions of multiple individual accounts are combined. The identities 

of the holders of the individual accounts are not generally known or disclosed to the carrying firm. In 

addition, the Commission has traditionally identified omnibus accounts as either house or customer 

omnibus accounts. House omnibus accounts exclusively contain the proprietary accounts of the omnibus 

account originator. Customer omnibus accounts contain the accounts of customers of the omnibus account 

originator. It is the obligation of the omnibus account originator to correctly identify the omnibus account 

type to the reporting entity): 

5. Does the reporting trader have a customer omnibus account with a futures commission merchant, 

clearing member, or foreign broker? YES/NO 

IF YES, Give the name(s) of the futures commission merchant, clearing member, or foreign broker 

carrying the account(s) of the reporting trader. 

Foreign Government Affiliation 

For question 6, please complete the following (NOTE: For the purpose of this question, affiliation can 

include, but is not limited to, a situation (1) where the foreign government directly or indirectly controls 

the reporting trader’s assets, operations, and/or derivatives futures trading, or (2) where the reporting 

trader operates as a direct or indirect subsidiary of a foreign government, its agencies or departments, or 

any investment program of the foreign government): 

6. Is the reporting trader directly or indirectly affiliated with a government other than that of the 

United States? YES/NO 

IF YES, give the name of the government(s). 

IF YES, explain the nature of the affiliation between the reporting trader and the government(s) listed 

above. 

Non-Domestic Entity Indicator 

For question 7, if the Reporting Trader is a legal entity, please complete the following. 

7. Is the reporting trader organized under the laws of a country other than the United States? 

YES/NO 

IF YES, give the name of the country or countries under whose laws the reporting trader is organized. 

Ownership Structure of the Reporting Trader 

For questions 8 and 9, provide the requested ownership information only as applicable. 

                                                 
79 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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If the Reporting Trader is a commodity pool, also provide the requested information in questions 8i, 

8ii, and 8iii. If the Reporting Trader is reporting commodity pools in which it has an ownership interest, 

also provide the requested information in questions 9i, 9ii, and 9iii. 

8. List all the parents of the reporting trader (including the immediate parent and any parent(s) of its 

parent) and, separately, all persons that have a 10 percent or greater ownership interest in the reporting 

trader (commodity pool investors are deemed to have an ownership interest in the pool). List the ultimate 

parent of the reporting trader regardless of whether the ultimate parent engages in futures trading.  For all 

parents and persons other than the ultimate parent, only list parents and persons to which the Reporting 

Trader is aware of, or should be aware of, their futures trading.  For each such parent or 10 percent or 

greater owner include the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number80 

Web site81 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Parent Company/10% Owner/or Both Indicator 

Upon request by the Commission or its designee, the individual who the Reporting Trader has listed 

in response to question 4 promptly must provide the contact information below for each parent and 

person that has a 10 percent or greater ownership interest in the reporting trader:  

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number82 

Email Address 

 

                                                 
80 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

81 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 

82 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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8i. For each person identified in question 8 that is a limited partner, shareholder, or other similar type 

of pool participant, indicate if they are a principal or affiliate of the operator of the commodity pool. 

Principal/Affiliate Indicator 

8ii. For each person identified in question 8 that is a limited partner, shareholder, or other similar type 

of pool participant, indicate if they are also a commodity pool operator of the pool. 

Commodity Pool Operator Indicator 

8iii. For each person identified in question 8 that is a limited partner, shareholder, or other similar 

type of pool participant and where the operator of the commodity pool is exempt from registration under 

§ 4.13 of the Commission’s regulations, indicate if that person has an ownership or equity interest of 25 

percent or greater in the commodity pool. 

25% Ownership Indicator 

9. List all the subsidiaries of the reporting trader (including the immediate subsidiary and any 

subsidiaries of those subsidiaries) and, separately, all persons in which the reporting trader has a 10 

percent or greater ownership interest (including a 10 percent or greater interest in a commodity pool(s)). 

Only list subsidiaries and persons that (1) engage in derivatives futures trading, and (2) with respect to 

which the Reporting Trader is aware of, or should be aware of, their futures trading. For each such 

subsidiary and/or person include the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number83 

Web site84 

Email Address 

NFA ID (if any)  

Legal Entity Identifier (if any) 

 

Upon request by the Commission or its designee, the individual who the Reporting Trader has listed 

in response to question 4 promptly must provide the contact information below for each subsidiary 

and person that the reporting trader has a 10 percent or greater ownership interest: 

Street Address 

City 

                                                 
83 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

84 The Web site and NFA ID requested in this question is only required to be reported to the extent the respondent 

has this information available in its records.  Respondents are not required to poll customers or other parties for the 

Web site if this information has not been previously collected. 
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State 

Country 

Zip/Postal Code 

Phone Number85 

Email Address 

 

Subsidiary/10% Ownership/or Both Indicator 

9i. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant, indicate if you are a principal or affiliate of 

the operator of the commodity pool. 

Principal/Affiliate Indicator 

9ii. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant, indicate if you are the commodity pool 

operator for the pool. 

Commodity Pool Operator Indicator 

9iii. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant and for which the operator of the commodity 

pool is exempt from registration under § 4.13 of the Commission’s regulations, indicate if you have an 

ownership or equity interest of 25 percent or greater in the commodity pool. 

25% Ownership Indicator 

Control of Trading 

For questions 10, 11, and 12, and 13 provide the requested control information only as applicable. 

10. List all persons outside that are unaffiliated third parties of the reporting trader that control some 

or all of the derivatives futures trading of the reporting trader (including persons that may have been 

previously identified as a parent, above): 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number86 

                                                 
85 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

86 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Web site87 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

11. List all persons for which the reporting trader controls some or all of the derivatives futures 

trading (including persons that may have been previously identified as a subsidiary, above): 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number88 

Web site89 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

12. List any other person(s) that directly or indirectly influence, or exercise authority over, some or 

all of the trading of the reporting trader, but who do not exercise “control” as defined in this Form: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number90 

                                                 
87 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 

88 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

89 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 

90 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Web site91 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

1213.  Is some or all of the derivatives futures trading of the reporting trader subject to an express or 

implied agreement or understanding with any other person(s) not addressed in questions 10 or, 11, or 12, 

above? YES/NO 

If yes, provide the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number92 

Web site93 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

Commodity Index Trading Indicator 

For question 14, please answer the following: 

14i. Is the reporting trader engaged in commodity index trading as defined in paragraph (a) of the 

definition of CIT above? YES/NO 

14ii. Is the reporting trader engaged in commodity index trading as defined in paragraph (b) of the 

definition of CIT above? YES/NO 

a. If the reporting trader is engaged in CIT (as defined in paragraph (b)) with respect to one or more 

commodities or commodity groups appearing on Supplemental List II, indicate whether the reporting 

trader is, in the aggregate, pursuing long exposure or short exposure with respect to such commodities or 

commodity groups. It is not necessary to respond to this question with respect to CIT that tracks the 

                                                 
91 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 

92 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

93 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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performance of multiple unrelated commodities or commodity groups (e.g., an investment in an 

exchange-traded fund that tracks the performance of an index representing commodities spanning 

multiple commodity groups). 

14iii. If the reporting trader is currently engaged in commodity index trading as defined in paragraphs 

(a) or (b) of the CIT definition above, indicate the month and year on which the reporting trader first 

became engaged in commodity index trading. 

Swaps Dealer Participation  and Major Swap Participant Indicators 

For questions 1315 and 1416, please indicate if the reporting trader meets the specified definition: 

1315. Is the reporting trader a Swap Dealer, as defined in § 1.3(ppp) of regulations under the 

Commodity Exchange Act? YES/NO 

1416. Is the reporting trader a Major Swap Participant, as defined in § 1.3(qqq) of regulations 

under the Commodity Exchange Act? YES/NO 

Nature of Business and of Derivatives Futures Trading Activities 

For questions 15, 16, and 17, 18, and 19 provide the requested information only as applicable. 

1517. Select all business sectors and subsectors that pertain to the business activities or 

occupation of the reporting trader. If more than one business subsector is selected, indicate which 

business subsector primarily describes the nature of the reporting trader’s business. 

Choose From Supplemental List I 

1618. Select all commodity groups and individual commodities that the reporting trader 

presently trades or expects to trade in the near future in derivative futures markets. 

Choose From Supplemental List II 

1719. For each selected individual commodity identified in question 1816, indicate the business 

purpose(s) for which the reporting trader uses derivative futures markets. 

If the reporting trader has more than one business purpose for trading in an individual commodity, 

also indicate the predominant business purpose. 

Choose From Supplemental List III 

Signature/Authentication, Name, and Date 

1820. Please sign/authenticate the Form 40 prior to submitting. 

Signature/Electronic Authentication: 

 By checking this box and submitting this form (or by clicking “submit,” “send,” or any other 

analogous transmission command if transmitting electronically), I certify that I am duly authorized by 

the reporting trader identified below to provide the information and representations submitted on this 

Form 40, and that the information and representations are true and correct. 

Reporting Trader Authorized Representative (Name and Position): 

  (Name) 

  (Position) 

Submitted on behalf of: 

  (Reporting Trader Name) 

Date of Submission: 
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Supplemental List I: List of Business Sectors and Subsectors 

Business Sector 

Subsector 

Agriculture and Forestry 

Oilseed Farming 

Grain Farming 

Fruit and Tree Nut Farming 

Other Crop Farming (Specify) 

Cattle Ranching and Farming 

Hog and Pig Farming 

Poultry and Egg Production 

Sheep and Goat Farming 

Other Animal Production 

Forestry, Logging, or Timber Production 

Cooperative 

Other (Specify) 

Mining, Oil and Natural Gas Extraction 

Oil Exploration/Production 

Natural Gas Exploration/Production 

Coal Mining 

Precious Metal Mining 

Non-Precious Metal Mining 

Other (Specify) 

Utilities 

Utility/Cooperative 

Electric Power Generation 

Local Distribution Company 

Natural Gas Distribution 

Other (Specify) 

Construction 

Building Construction 

Heavy and Civil Engineering Construction 

Other (Specify) 

Manufacturing, Refining and Processing 

Animal Food Manufacturing 

Grain Milling 

Oilseed Milling 

Sugar and Confectionery Product Manufacturing 

Fruit and Vegetable Preserving and Specialty Food Manufacturing 

Dairy Product Manufacturing 

Animal Slaughtering and Processing 

Bakeries 

Other Food Manufacturing 

Beverage Manufacturing Textile Mills 

Textile Product Mills 

Apparel Manufacturing 

Wood Product Manufacturing 
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Paper Manufacturing 

Pulp, Paper, and Paperboard Mills 

Petroleum and Coal Products Manufacturing 

Renewable Fuels Manufacturing 

Petrochemical/Chemical Manufacturing 

Plastics and Rubber Products Manufacturing 

Natural Gas Processing 

Precious Metal Processor/Smelter 

Non-Precious Metal Processor 

Metals Fabricator 

Other (Specify) 

Wholesale Trade 

Lumber and Other Construction Materials Merchant Wholesalers 

Metal and Mineral Merchant Dealer 

Grocery and Related Product Merchant Wholesaler 

Farm Product Raw Material Merchant Wholesalers 

Chemical and Allied Products Merchant Wholesalers 

Petroleum and Petroleum Products Merchant Wholesalers 

Natural Gas, Power Marketer 

Importer/Exporter (specify commodities) 

Other (Specify) 

Retail Trade 

Building Materials and Supplies Dealers 

Food and Beverage Stores 

Jeweler/Precious Metals Retailer 

Vehicle Fuel Retailer/Convenience Store Operator 

Fuel Dealers 

Other (Specify) 

Transportation and Warehousing 

Air Transport 

Trucking 

Pipeline Transportation of Crude Oil 

Pipeline Transportation of Natural Gas 

Farm Product Warehousing and Storage 

Energy Distributor (warehousing, storage) 

Other (Specify) 

End User (NOTE: May not be the only/primary subsector selected) 

Metals End User (Construction Co., Brass Mill, Steel Mill) 

Emissions End User (Factory, Industrial Cos.) 

Petroleum End User (Airline Cos. Municipalities, Industrial Cos., Trucking 

Cos.) 

Information 

Other (Specify) 

Financial Institutions and Investment 

Management 

Dealers and Financial Intermediaries 

Broker/Dealer 

Bank Holding Company 

Investment/Merchant Bank 
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Non-US Commercial Bank 

US Commercial Bank 

Swaps/Derivatives Dealer 

Universal Bank 

Asset/Investment/Fund Management: 

Asset/Investment Manager 

   Institutional Clients 

   Retail Clients 

Managed Accounts and Pools (CTAs, CPOs, etc.) 

   Institutional Clients 

   Retail Clients 

College Endowment, Trust, Foundation 

Fund of Hedge Funds 

Hedge Fund 

Mutual Fund 

Pension Fund 

Private Wealth Management 

Private Bank 

Exchange Traded Fund Issuer 

Exchange Traded Note Issuer 

Government Financial Institution: 

Central Bank 

Sovereign Wealth Fund 

Government Sponsored Enterprise (GSE) 

Other Governmental Entity (Specify) 

Other Financial or Trading Entities: 

Arbitrageur 

Individual Trader/Investor 

Floor Broker 

Floor Trader 

Market Maker 

Proprietary Trader 

Corporate Treasury 

Mortgage Originator 

Savings Bank 

Credit Union 

Insurance Company 

Other (Specify) 

Real Estate 

Other (Specify) 

Arts, Entertainment, and Recreation 

Performing Arts Companies 

Promoters of Performing Arts 

Agents and Managers for Artists and Entertainers 

Independent Artists, Writers, Performers 

Other (Specify) 

Accommodation and Food Services 

Food Services 

Other (Specify) 
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Public Administration 

Administration of Environmental Quality Programs 

Administration of Economic Programs 

Other (Specify) 

Other (specify) 

Supplemental List II: Commodity Groups and Individual Commodities 

Commodity Group 

Individual Commodity 

GRAINS 

OATS 

WHEAT 

CORN 

RICE 

LIVESTOCK/MEAT PRODUCTS 

LIVE CATTLE 

PORK BELLIES 

FEEDER CATTLE 

LEAN HOGS 

DAIRY PRODUCTS 

MILK 

BUTTER 

CHEESE 

OILSEED AND PRODUCTS 

SOYBEAN OIL 

SOYBEAN MEAL 

SOYBEANS 

FIBER 

COTTON 

FOODSTUFFS/SOFTS 

COFFEE 

FROZEN CONCENTRATED ORANGE JUICE 

SUGAR 

COCOA 

OTHER AGRICULTURAL 

REAL ESTATE 

CURRENCY 

EQUITIES AND EQUITY INDICIES 

INTEREST RATES 

TREASURY COMPLEX 

OTHER INTEREST RATE PRODUCTS 

OTHER FINANCIAL INSTRUMENTS 

PETROLEUM AND PRODUCTS 

JET FUEL 

ETHANOL 

BIODIESEL 

FUEL OIL 
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HEATING OIL 

GASOLINE 

NAPHTHA 

CRUDE OIL 

DIESEL 

NATURAL GAS AND PRODUCTS 

NATURAL GAS LIQUIDS 

NATURAL GAS 

ELECTRICITY AND SOURCES 

COAL 

ELECTRICITY 

URANIUM 

PRECIOUS METALS 

PALLADIUM 

PLATINUM 

SILVER 

GOLD 

BASE METALS 

STEEL 

COPPER 

WOOD PRODUCTS 

LUMBER 

PULP 

CHEMICALS 

PLASTICS 

EMISSIONS 

WEATHER 

OTHER (SPECIFY) 
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PART 15—REPORTS—GENERAL PROVISIONS 

§ 15.00 Definitions of terms used in parts 15 to 19, and 21 of this chapter. 

As used in parts 15 to 19, and 21 of this chapter: 

(a) Cash or Spot, when used in connection with any commodity, means the actual commodity as distinguished 

from a futures or options contract in such commodity. 

(b) Clearing member means any person who is a member of, or enjoys the privilege of clearing trades in his 

own name through, the clearing organization of a designated contract market, registered derivatives transaction 

execution facility, or registered entity under section 1a(29) of the Act. 

(c) Clearing organization means the person or organization which acts as a medium for clearing transactions in 

commodities for future delivery or commodity option transactions, or for effecting settlements of contracts for future 

delivery or commodity option transactions, for and between members of any designated contract market, registered 

derivatives transaction execution facility or registered entity under section 1a(29) of the Act. 

(d) Compatible data processing media means data processing media approved by the Commission or its 

designee. 

(e) Customer means “customer” (as defined in §1.3 of this chapter) and “options customer” (as defined in §1.3 

of this chapter). 

(f) Customer trading program means any system of trading offered, sponsored, promoted, managed or in any 

other way supported by, or affiliated with, a futures commission merchant, an introducing broker, a commodity 

trading advisor, a commodity pool operator, or other trader, or any of its officers, partners or employees, and which 

by agreement, recommendations, advice or otherwise, directly or indirectly controls trading done and positions held 

by any other person. The term includes, but is not limited to, arrangements where a program participant enters into 

an expressed or implied agreement not obtained from other customers and makes a minimum deposit in excess of 

that required of other customers for the purpose of receiving specific advice or recommendations which are not 

made available to other customers. The term includes any program which is of the character of, or is commonly 

known to the trade as, a managed account, guided account, discretionary account, commodity pool or partnership 

account. 

(g) Discretionary account means a commodity futures or commodity option trading account for which buying 

or selling orders can be placed or originated, or for which transactions can be effected, under a general authorization 

and without the specific consent of the customer, whether the general authorization for such orders or transactions is 

pursuant to a written agreement, power of attorney, or otherwise. 

(h) Exclusively self-cleared contract means a cleared contract for which no persons, other than a reporting 

market and its clearing organization, are permitted to accept any money, securities, or property (or extend credit in 

lieu thereof) to margin, guarantee, or secure any trade. 

(i) Foreign clearing member means a “clearing member” (as defined by paragraph (b) of this section) who 

resides or is domiciled outside of the United States, its territories or possessions. 

(j) Foreign trader means any trader (as defined in paragraph (s) of this section) who resides or is domiciled 

outside of the United States, its territories or possessions. 

(k) Futures, futures contract, future delivery or contract for future delivery, means any contract for the 

purchase or sale of any commodity for future delivery that is executed on or subject to the rules of a reporting 

market, including all agreements, contracts and transactions that are treated by a clearing organization as fungible 

with such contracts. 

(l) Guided account program means any customer trading program which limits trading to the purchase or sale 

of a particular contract for future delivery of a commodity or a particular commodity option that is advised or 

recommended to the participant in the program. 

(m) Managed account program means a customer trading program which includes two or more discretionary 

accounts traded pursuant to a common plan, advice or recommendations. 



APPENDIX B: RULETEXT 
  

2 

(n) Open contracts means “open contracts” (as defined in §1.3 of this chapter) and commodity option positions 

held by any person on or subject to the rules of a board of trade designated as a contract market under section 5 of 

the Act which have not expired, been exercised, or offset. 

(o) Option, options, option contract, or options contract, unless specifically provided otherwise, means any 

contract for the purchase or sale of a commodity option that is executed on or subject to the rules of a reporting 

market, including all agreements, contracts and transactions that are treated by a clearing organization as fungible 

with such contracts. 

(p) Reportable position means: 

(1) For reports specified in parts 17, 18 and §19.00(a)(2) and (a)(3) of this chapter any open contract 

position that at the close of the market on any business day equals or exceeds the quantity specified in §15.03 of 

this part in either: 

(i) Any one futures of any commodity on any one reporting market, excluding futures contracts 

against which notices of delivery have been stopped by a trader or issued by the clearing organization of a 

reporting market; or 

(ii) Long or short put or call options that exercise into the same future of any commodity, or other 

long or short put or call commodity options that have identical expirations and exercise into the same 

commodity, on any one reporting market. 

(2) For the purposes of reports specified in §19.00(a)(1) of this chapter, any combined futures and futures-

equivalent option open contract position as defined in part 150 of this chapter in any one month or in all months 

combined, either net long or net short in any commodity on any one reporting market, excluding futures 

positions against which notices of delivery have been stopped by a trader or issued by the clearing organization 

of a reporting market, which at the close of the market on the last business day of the week exceeds the net 

quantity limit in spot, single or in all-months fixed in §150.2 of this chapter for the particular commodity and 

reporting market. 

(q) Reporting market means a designated contract market or a registered entity under section 1a(40) of the Act. 

(r) Special account means any commodity futures or option account in which there is a reportable position. 

(s) Trader means a person who, for his own account or for an account which he controls, makes transactions in 

commodity futures or options, or has such transactions made. 

(t) Control means to actually direct, by power of attorney or otherwise, the trading of accounts that comprise a 

special account or a consolidated account. A special account or a consolidated account may have more than one 

controller. 

(u) Reportable trading volume means contract trading volume that meets or exceeds the level specified in 

§15.04. 

(v) Omnibus account means any trading account that one futures commission merchant, clearing member or 

foreign broker carries for another and in which the transactions of multiple individual accounts are combined. The 

identities of the holders of the individual accounts are not generally known or disclosed to the carrying firm. 

(w) Omnibus account originator means any futures commission merchant, clearing member or foreign broker 

that executes trades for one or more customers via one or more accounts that are part of an omnibus account carried 

by another futures commission merchant, clearing member or foreign broker. 

(x) Volume threshold account means any trading account that carries reportable trading volume on or subject to 

the rules of a reporting market that is a board of trade designated as a contract market under section 5 of the Act or a 

swap execution facility registered under section 5h of the Act. 

(y) Omnibus volume threshold account means any trading account that, on an omnibus basis, carries reportable 

trading volume on or subject to the rules of a reporting market that is a board of trade designated as a contract 

market under section 5 of the Act or a swap execution facility registered under section 5h of the Act. 

(z) Omnibus reportable sub-account means any trading sub-account of an omnibus volume threshold account, 

which sub-account executes reportable trading volume on an omnibus basis. Omnibus reportable sub-account also 
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means any trading account that is itself an omnibus account, executes reportable trading volume, and is a sub-

account of another omnibus reportable sub-account. 

(aa) Reportable sub-account means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

(bb) Trading account controller means, for reports specified in §17.01(a) of this chapter, a natural person who 

by power of attorney or otherwise actually directs the trading of a trading account. A trading account may have more 

than one controller. 

(bb) Trading account owner means the person identified as the holder of the account in the books and records of 

a clearing member.   

(cc) Volume threshold account controller owner means a natural the person who by power of attorney or 

otherwise actually directs the trading of a volume threshold account. A volume threshold account may have more 

than one controller. identified as the holder of the account in a clearing member’s books and records.  

(dd) Reportable sub-account controller means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 

§ 15.04 Reportable trading volume level. 

The volume quantity for the purpose of reports filed under parts 17 and 18 of this chapter is trading volume of 

250 or more contracts, during a single trading day, on a single reporting market that is a board of trade designated as 

a contract market under section 5 of the Act or a swap execution facility registered under section 5h of the Act, in all 

instruments that such reporting market board of trade designates with the same product identifier (including 

purchases and sales, and inclusive of all expiration months). 
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PART 17—REPORTS BY REPORTING MARKETS, FUTURES COMMISSION 

MERCHANTS, CLEARING MEMBERS, AND FOREIGN BROKERS 

§17.01 Identification of special accounts, volume threshold accounts, and omnibus accounts. 

(a)  Identification of special accounts. When a special account is reported for the first time, the futures 

commission merchant, clearing member, or foreign broker shall identify the special account to the Commission on 

Form 102, in accordance with the form instructions and as specified in §17.02(b). 

(b) Identification of volume threshold accounts. Each clearing member shall identify and report its volume 

threshold accounts to the Commission on Form 102, in accordance with the form instructions and as specified in 

§17.02(c). 

(c) Identification of omnibus accounts and sub-accounts. Each originator of an omnibus volume threshold 

account identified in Form 102 or an omnibus reportable sub-account identified in Form 71 shall, after a special call 

upon such originator by the Commission or its designee, file with the Commission an “Identification of Omnibus 

Accounts and Sub-Accounts” on Form 71, to be completed in accordance with the instructions thereto, at such time 

and place as directed in the call. 

(cd) Exclusively self-cleared contracts. Unless determined otherwise by the Commission, reporting markets that 

list exclusively self-cleared contracts shall meet the requirements of paragraphs (a) and (b) of this section, as they 

apply to trading in such contracts by all clearing members, on behalf of all clearing members. 

(ed) Special call provision. Upon a call by the Commission or its designee, the reports required to be filed by 

futures commission merchants, clearing members, foreign brokers, and reporting markets under paragraphs (a) 

through (d) of this section shall be submitted within 24 hours of the Commission or its designee's request promptly 

in accordance with the instructions accompanying the request. 

§ 17.02 Form, manner and time of filing reports. 

Unless otherwise instructed by the Commission or its designee, the reports required to be filed by reporting 

markets, futures commission merchants, clearing members, and foreign brokers under §§17.00 and 17.01 shall be 

filed as specified in paragraphs (a) through (c) of this section. 

(a)  Section 17.00(a) reports. Reports filed under §17.00(a) shall be submitted through electronic data 

transmission procedures approved in writing by the Commission or its designee not later than 9 a.m. on the business 

day following that to which the information pertains. Unless otherwise specified by the Commission or its designee, 

the stated time is eastern time for information concerning markets located in that time zone, and central time for 

information concerning all other markets.1 

(b)  Section 17.01(a) reports. For data submitted pursuant to §17.01(a) on Form 102: 

(1)  Form of submission. Form 102 must be submitted to the Commission in the form and manner provided 

on www.cftc.gov.   

(2)  Time of submission. For each account that becomes reportable as a special account, the futures 

commission merchant, clearing member, or foreign broker, as appropriate, shall submit a Form 102 to the 

Commission, in accordance with the instructions thereto, and in the manner specified by the Commission or its 

designee. Such form shall be submitted in accordance with the instructions and schedule set forth in paragraphs 

(b)(2)(i) and (ii) of this section: 

(i)  The applicable reporting party shall submit a completed special account controller and omnibus 

originator contact information for the special account on a Form 102 to the Commission no later than 9 

a.m. on the business day following the date on which the special account becomes reportable, or on such 

other date as directed by special call of the Commission or its designee, and as periodically required 

thereafter by paragraph (b)(3) and (4) of this section.  The applicable reporting party shall submit a 

                                                           
1  Per section II.B of the Petition, the Commission should clarify in the preamble to the proposed rules that 

reporting entities can reasonably rely on information provided by customers/counterparties and that the Commission 

will not commence an enforcement action if a reporting entity has no reason to believe that the information provided 

was incorrect. 

http://www.cftc.gov/
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completed Form 102 to the Commission no later than 9 a.m. on the third business day following the date on 

which the special account becomes reportable (including the correction of data previously reported, if 

applicable), or on such other date as directed by special call of the Commission or its designee, and as 

periodically required thereafter by paragraph (b)(3) of this section Such form shall include all required 

information, including the names of the owner(s) and controller(s) of each trading account that is not an 

omnibus account, and that comprises a special account reported on the form, provided that, with respect to 

such owners(s) and controller(s), information other than the names of such parties may be reported in 

accordance with the instructions and schedule set forth in paragraph (b)(2)(ii) of this section. Unless 

otherwise specified by the Commission or its designee, the stated time is eastern time for information 

concerning markets located in that time zone, and central time for information concerning all other markets. 

(ii)  With respect to the owner(s) and controller(s) of each trading account that is not an omnibus 

account, and that comprises a special account reported on Form 102, information other than the names of 

such parties must be provided on Form 102 no later than 9 a.m. on the third business day following the date 

on which the special account becomes reportable, or on such other date as directed by special call of the 

Commission or its designee, and as periodically required thereafter by paragraphs (b)(3) and (4) of this 

section. Unless otherwise specified by the Commission or its designee, the stated time is eastern time for 

information concerning markets located in that time zone, and central time for information concerning all 

other markets. 

(3) Change updates. If any change causes the information filed by a futures commission merchant, 

clearing member, or foreign broker on a Form 102 for a special account to no longer be accurate, then such 

futures commission merchant, clearing member, or foreign broker shall file an updated Form 102 with the 

Commission in accordance with the instructions and schedule set forth in paragraphs (b)(2)(i) and (ii) of this 

section \no later than 9 a.m. on the business day following the date on which the futures commission merchant, 

clearing member, or foreign broker was made aware of the change, or on such other date as directed by special 

call of the Commission, provided that, a futures commission merchant, clearing member, or foreign broker may 

stop providing change updates for a Form 102 that it has submitted to the Commission for any special account 

upon notifying the Commission or its designee that the account in question is no longer reportable as a special 

account and that has not been reportable as a special account for the past six months.2 

(4) Refresh updates. For Special Accounts—Starting on a date specified by the Commission or its 

designee and at the end of each annual increment thereafter (or such other date specified by the Commission or 

its designee that is equal to or greater than six months), each futures commission merchant, clearing member, or 

foreign broker shall resubmit every Form 102 that it has submitted to the Commission for each of its special 

accounts, provided that, a futures commission merchant, clearing member, or foreign broker may stop providing 

refresh updates for a Form 102 that it has submitted to the Commission for any special account upon notifying 

the Commission or its designee that the account in question is no longer reportable as a special account and has 

not been reportable as a special account for the past six months. 

(c)  Section 17.01(b) reports. For data submitted pursuant to §17.01(b) on Form 102: 

(1) Form of submission. Form 102 must be submitted to the Commission in the form and manner provided 

on www.cftc.gov. 

(2) Time of submission. For each account that becomes reportable as a volume threshold account, the 

clearing member shall submit a Form 102 to the Commission, in accordance with the instructions thereto, and in 

the manner specified by the Commission or its designee. Such form shall be submitted in accordance with the 

instructions and schedule set forth in paragraph (c)(2)(i) and (ii) of this section: 

(i) The clearing member shall submit a completed the initial contact information for the volume 

threshold account owner or omnibus account originator on Form 102 to the Commission no later than 9 

a.m. on the business day following the date on which the volume threshold account becomes reportable, or 

on such other date as directed by special call of the Commission or its designee, and as periodically 

                                                           
2  The Commission should clarify in the preamble to any proposal to modify the OCR Rule that the Commission 

will not commence an enforcement action against a reporting entity for failure to report a change update if the 

customer/counterparty did not notify the reporting entity of the applicable change.   

http://www.cftc.gov/
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required thereafter by paragraphs (c)(3) and (4) of this section. Such form shall include all required 

information, including the names of the owner(s) and controller(s) of each volume threshold account 

reported on the form that is not an omnibus account, provided that, with respect to such owners(s) and 

controller(s), information other than the names of such parties may be reported in accordance with the 

instructions and schedule set forth in paragraph (c)(2)(ii) of this section. Unless otherwise specified by the 

Commission or its designee, the stated time is eastern time for information concerning markets located in 

that time zone, and central time for information concerning all other markets. 

(ii) With respect to the owner(s) and controller(s) of each volume threshold account reported on Form 

102 that is not an omnibus account, information other than the names of such parties must be provided on 

Form 102 no later than 9 a.m. The clearing member shall submit a completed Form 102 to the Commission 

no later than 9 a.m. on the third business day following the date on which the volume threshold account 

becomes reportable, (including the correction of data previously reported, if applicable), or on such other 

date as directed by special call of the Commission or its designee, and as periodically required thereafter by 

paragraphs (c)(3) and (4) of this section. Unless otherwise specified by the Commission or its designee, the 

stated time is eastern time for information concerning markets located in that time zone, and central time 

for information concerning all other markets. 

(3) Change updates. If any change causes the information filed by a clearing member on a Form 102 for a 

volume threshold account to no longer be accurate, then such clearing member shall file an updated Form 102 

with the Commission in accordance with the instructions and schedule set forth in paragraphs (c)(2)(i) and (ii) 

of this section no later than 9 a.m. on the third business day following the date on which the clearing member 

was made aware of the change, or on such other date as directed by special call of the Commission, provided 

that, a clearing member may stop providing Form 102 change updates for a volume threshold account upon 

notifying the Commission or its designee that the volume threshold account that executed no trades in any 

product in the past six months on the reporting market at which the volume threshold account reached the 

reportable trading volume level.3  

(4) Refresh updates. For Volume Threshold Accounts—Starting on a date specified by the Commission or 

its designee and at the end of each annual increment thereafter (or such other date specified by the Commission 

or its designee that is equal to or greater than six months), each clearing member shall resubmit every Form 102 

that it has submitted to the Commission for each of its volume threshold accounts, provided that, a clearing 

member may stop providing refresh updates for a Form 102 that it has submitted to the Commission for any 

volume threshold account upon notifying the Commission or its designee that the volume threshold account 

executed no trades in any product in the past six months on the reporting market at which the volume threshold 

account reached the reportable trading volume level. 

                                                           
3  Per section IV.B of the Petition, the Commission should clarify in the preamble to any proposal to modify the 

OCR Rule that the Commission will not commence an enforcement action against a reporting entity for failure to 

report a change update if the customer/counterparty did not notify the reporting entity of the applicable change. 
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PART 18 – REPORTS BY TRADERS 

§18.04   Statement of reporting trader. 

(a) Every trader who owns, holds, or controls a reportable futures and option position shall after a special call 

upon such trader by the Commission or its designee file with the Commission a “Statement of Reporting Trader” on 

the Form 40, to be completed in accordance with the instructions thereto, at such time and place as directed in the 

call. 

(b) Every volume threshold account controller, person who owns, holds, or controls a volume threshold 

account, reportable sub-account controller, and person who owns a reportable sub-account shall after a special call 

upon such person by the Commission or its designee file with the Commission a “Statement of Reporting Trader” on 

the Form 40, to be completed in accordance with the instructions thereto, at such time and place as directed in the 

call. 

(c) Every person who owns, holds, or controls a futures-equivalent position in “paired swaps” that equals or 

exceeds the levels described in Part 15.03 of this Chapter shall after a special call upon such person by the 

Commission or its designee file with the Commission a “Statement of Reporting Trader” on the Form 40S, to be 

completed in accordance with the instructions thereto, at such time and place as directed in the call. 

(d) For purposes of paragraph (c), “paired swaps” shall include a swap that is:  

 (1) Directly or indirectly linked, including being partially or fully settled on, or priced at a differential to, 

the price of any commodity futures contract listed paragraph (e);  

(2) Directly or indirectly linked, including being partially or fully settled on, or priced at a differential to, 

the price of the same commodity for delivery at the same location or locations as the futures contracts listed in 

paragraph (e) 

(e) Covered futures contracts:  

Covered Futures Contracts 

Chicago Board of Trade (“CBOT”) Corn. 

CBOT Ethanol. 

CBOT Oats. 

CBOT Rough Rice. 

CBOT Soybean Meal. 

CBOT Soybean Oil. 

CBOT Soybeans. 

CBOT Wheat. 

Chicago Mercantile Exchange (“CME”) Butter. 

CME Cheese. 

CME Dry Whey. 

CME Feeder Cattle. 

CME Hardwood Pulp. 

CME Lean Hogs. 

CME Live Cattle. 

CME Milk Class III. 

CME Non Fat Dry Milk. 
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CME Random Length Lumber. 

CME Softwood Pulp. 

COMEX (“CMX”) Copper Grade #1. 

CMX Gold. 

CMX Silver. 

ICE Futures U.S. (“ICUS”) Cocoa. 

ICUS Coffee C. 

ICUS Cotton No. 2. 

ICUS Frozen Concentrated Orange Juice. 

ICUS Sugar No. 11. 

ICUS Sugar No. 16. 

Kansas City Board of Trade (“KCBT”) Wheat. 

Minneapolis Grain Exchange (“MGEX”) Wheat. 

NYSELiffe (“NYL”) Gold, 100 Troy Oz. 

NYL Silver, 5000 Troy Oz. 

New York Mercantile Exchange (“NYMEX”) Cocoa. 

NYMEX Brent Financial. 

NYMEX Central Appalachian Coal. 

NYMEX Coffee. 

NYMEX Cotton. 

NYMEX Crude Oil, Light Sweet. 

NYMEX Gasoline Blendstock (RBOB). 

NYMEX Hot Rolled Coil Steel. 

NYMEX Natural Gas. 

NYMEX No. 2 Heating Oil, New York Harbor. 

NYMEX Palladium. 

NYMEX Platinum. 

NYMEX Sugar No. 11. 

NYMEX Uranium. 
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§ 18.05 Maintenance of books and records. 

(a) Every volume threshold account controller; person who owns a volume threshold account; reportable sub-

account controller; person who owns a reportable sub-account; and trader who owns, holds, or controls a reportable 

futures or option position shall keep books and records showing all details concerning all positions and transactions 

in the commodity or swap: 

(1) On all reporting markets; 

(2) Executed over the counter or pursuant to part 35 of this chapter; and 

(3) On foreign boards of trade. 

(b) Every such volume threshold account controller; person who owns a volume threshold account; reportable 

sub-account controller; person who owns a reportable sub-account; and trader who owns, holds, or controls a 

reportable futures or option position shall also keep books and records showing all details concerning all positions 

and transactions in the cash commodity or swap, its products and byproducts, and all commercial activities that it 

hedges in the futures, option, or swap contract in which it is reportable. 

(c) Every volume threshold account controller; person who owns a volume threshold account; reportable sub-

account controller; person who owns a reportable sub-account; and trader who owns, holds, or controls a reportable 

futures or option position shall upon request furnish to the Commission any pertinent information concerning such 

positions, transactions, or activities in a form acceptable to the Commission. 

 

(a) Every person who owns, holds, or controls a reportable futures position (or options on futures positions) 

shall keep books and records that are maintained in the course of their regularly conducted business activity  

concerning:  

(1) Futures positions on any designated contract market based upon the same commodity as the reportable 

futures position; and  

(2) Futures positions on any foreign board of trade registered pursuant to Part 48 based upon the same 

commodity as the reportable futures position.   

(b) Every person who owns, holds, or controls a reportable futures position (or options on futures positions), a 

futures-equivalent position in paired swaps that equals or exceeds the levels described in Part 15.03 of this Chapter, 

or owns a volume threshold account, shall keep books and records that are maintained in the course of their 

regularly conducted business activity concerning: 

(1) transactions in the cash commodity, its products and byproducts, that the person hedges with the 

reportable futures position, paired swaps, or volume threshold account; and  

(2) all other commercial activities that the person hedges with the reportable futures position, paired swaps, 

or volume threshold account.   

(c) Every person required to retain records pursuant to paragraphs (a) and (b) shall upon request furnish to the 

Commission any records required to be maintained hereunder concerning such positions, transactions, or activities 

in a form acceptable to the Commission.  
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§ 18.06 [Reserved] 

 

§ 18.06 Legal Entity Identifier for Reportable Futures Position or Volume Threshold Account  

(a) Every non-natural person that owns, holds, or controls a reportable futures position (or options on futures 

positions) or volume threshold account shall obtain a legal entity identifier that conforms with Part 45.6 of this 

Chapter.  

 



 

 

June 14, 2018 

Via Electronic Submission 

Christopher Kirkpatrick 

Secretary of the Commission 

U.S. Commodity Futures Trading Commission 

Three Lafayette Centre 

1155 21st Street, N.W.  

Washington, D.C. 20581 

Re: Petition for Amendment of the Ownership and Control Reports Rule  

Dear Mr. Kirkpatrick: 

The Futures Industry Association (“FIA”) and Commodity Markets Council (“CMC”) 

respectfully submits this petition (the “Petition”) to amend the U.S. Commodity Futures Trading 

Commission’s (“CFTC” or the “Commission”) Ownership and Control Reports (“OCR”) rule.1   

FIA is the leading global trade organization for the futures, options and centrally cleared 

derivatives markets, with offices in London, Singapore and Washington, D.C.  FIA’s 

membership includes clearing firms, exchanges, clearinghouses, trading firms and commodities 

specialists from more than 48 countries, as well as technology vendors, lawyers and other 

professionals serving the industry.  Many FIA members are reporting entities that are directly 

impacted by the OCR Rule.2  FIA has participated actively in the OCR rulemaking process by:  

(1) serving as a liaison between the Commission and the industry; (2) assisting with industry 

implementation efforts; (3) filing comments on the proposed rules; and (4) working with 

Commission Staff on no-action relief that addresses various aspects of the OCR Rule.   

CMC is a trade association that brings together exchanges and their industry counterparts.  Its 

members include commercial end-users that utilize the futures and swaps markets for agriculture, 

energy, metal, and soft commodities.  Its industry member firms also include regular users and 

members of swap execution facilities (each, a “SEF”) as well as designated contract markets 

(each, a “DCM”).  Along with these market participants, CMC members also include regulated 

                                                 
1  Rule 13.2, 17 C.F.R. § 13.2, provides, in part, that “[a]ny person may file a petition with the Secretariat of the 

Commission for issuance, amendment or repeal of a rule of general application.  The petition . . . shall set forth the 

text of any proposed rule or amendment or shall specify the rule the repeal of which is sought.  The petition shall 

further state the nature of the petitioner’s interest and may state arguments in support of the issuance, amendment or 

repeal of the rule.”  

2  Ownership and Control Reports, Forms 102/102S, 40/40S, and 71, 78 Fed. Reg. 69,178 (Nov. 18, 2013) (“OCR 

Rule” or the “Rule”). 
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derivatives exchanges and price reporting agencies.  The businesses of all CMC members depend 

upon the efficient and competitive functioning of the risk management products traded on 

DCMs, SEFs, and over-the-counter (“OTC”) markets. 

I. Summary of the Petition 

The principal purpose of the Petition is to codify the latest CFTC Staff OCR no-action Relief 

(“No-Action Relief”).3  In addition, and consistent with the Commission’s KISS initiative, the 

Petition identifies areas where the Commission can streamline and right-size the OCR data that 

reporting entities are required to submit.4  We believe that our proposed amendments to the OCR 

Rule will provide the Commission with the OCR data that it needs to perform its important 

market surveillance function.   

The Petition also requests that the Commission sunset the Part 20 swaps large trader reporting 

rule.  The Commission designed Part 20 as a temporary initiative for collecting swap position 

data before the establishment of swap data repositories (“SDRs”).  Now that SDRs have been 

operating for several years, the Commission should withdraw Part 20 to reduce the data reporting 

burden on reporting entities.   

The Petition includes two attachments:  (1) recommended revisions to the current OCR Forms 

(“Appendix A:  Forms”); and (2) recommended revisions to the text of relevant CFTC rules 

(“Appendix B:  Rule text”). 

II. Modifications to the OCR Forms  

A. Form 102A: Codify No-Action Relief and Streamline Reporting 

A futures commission merchant (“FCM”), clearing member, or foreign broker must file a Form 

102A if the positions in a trading account, or group of trading accounts under common control, 

exceed a specified reportable level.  Trading accounts that exceed a reportable level are 

collectively referred to as a “special account.”5  We recommend that the Commission modify the 

process for reporting and the content of Form 102A as set forth below.   

1. Eliminate the requirement for clearing members to report 

natural person controllers. 

Pursuant to the No-Action Relief, clearing members are no longer required to report natural 

person controllers on the Form 102A.6  The Commission should codify the No-Action Relief and 

                                                 
3  See CFTC Letter No. 17-45 (Sept. 25, 2017).   

4  See FIA Letter to Christopher Kirkpatrick, RIN 3038-AE55 (Sept. 28, 2017).   

5  See Rules 15.00(r) and 17.00(a).   

6  See No-Action Relief, Section II.A.1.b.  



Mr. Christopher Kirkpatrick 

June 14, 2018 

Page 3 

eliminate question 10(iii) from the current Form 102A.7  Furthermore, the Commission should 

make conforming amendments in Rule 15.00 to remove the definition of a natural person 

controller.8   

As the Commission is aware, any requirement that a clearing member report natural person 

controllers imposes substantial burdens with which clearing members may not be able to comply.  

In particular, the natural person controller field requires clearing members to report information 

about their customers that is not in the possession of the clearing member.  Furthermore, even if 

a customer provides the necessary data to the clearing member, we expect that the list of natural 

person controllers for certain customers will be extensive and change frequently.  Rather than 

require clearing members to report this information, if the Commission needs additional 

information about the trading activity of a customer, it has the ability to obtain that information 

directly from the customer (e.g., through a special call).    

2. Provide sufficient time for reporting entities to submit a 

completed Form 102A. 

The Commission should enable reporting entities to submit initial contact information on the 

Form 102A by 9 AM on the first business day after the account becomes reportable.  Thereafter, 

reporting entities should have three business days after the account becomes reportable to submit 

a completed Form 102A, including to correct data previously reported.  This change to the 

timeframe to report is addressed in the No-Action Relief.9   

To implement this modification, we recommend that the Commission amend Rule 17.02(b)(2) to 

require that reporting entities must submit the special account controller or omnibus account 

originator by 9 AM the business day after the account becomes reportable.10  Thereafter, 

reporting entities should have until 9 AM three business days after the account becomes 

reportable to submit a completed Form 102A, which may correct data previously reported.   

3. Eliminate the requirement to file an annual refresh. 

Consistent with the No-Action Relief, the Commission should eliminate the requirement in Rule 

17.02(b)(4) for reporting entities to submit an annual refresh of Form 102A.11  The annual 

refresh requirement is redundant to the requirement that reporting entities must submit change 

updates.  In addition to this redundancy, the annual refresh process imposes substantial burdens 

on reporting entities to contact customers to refresh existing information.  The refresh process 

also imposes substantial burdens on customers that utilize more than one FCM because the 

                                                 
7  See Appendix A, pages 10-11.   

8  Because Rule 15.00 is a list of definitions, the Commission should also consider removing the numbering 

system for the various terms in order to list the definitions alphabetically.  Cf. Definitions, 83 Fed. Reg. 7979 (Feb. 

23, 2018) (interim final rule).   

9  See No-Action Relief, Section II.A.1.a. 

10  See Appendix B, pages 4-5.   

11  See No-Action Relief, Section II.A.4.  See also Appendix B, page 5. 



Mr. Christopher Kirkpatrick 

June 14, 2018 

Page 4 

customer would need to refresh its information with each FCM at different times throughout the 

year.   

4. Clarify that the timeframe for a reporting entity to file a change 

update starts when the reporting entity is made aware of the 

change. 

The Commission should amend Rule 17.02(b)(3) to clarify that a reporting entity must file a 

change update by 9 AM on the business day after the date when the reporting entity is made 

aware of the change.12  As FIA has previously commented, a reporting entity can only report a 

change update to a Form 102A (e.g., a new telephone number) if the reporting entity’s customer 

notifies the reporting entity of the change.  Despite this practical limitation, Rule 17.02(b)(3) 

obligates a reporting entity to file a change update by 9 AM on the business day after the change 

occurred, regardless of whether the reporting entity has been made aware of the change.  The 

current framework puts reporting entities in the untenable position of potentially being 

accountable for a reporting omission when the reporting entity is not aware of the need to file an 

update.   

5. Eliminate the condition that a reporting entity notify the 

Commission that a special account has not been reportable for the 

prior six months in order to cease submitting change updates.   

We recommend that the Commission remove the condition in Rule 17.02(b)(3) that a reporting 

entity notify the Commission that a special account has not been reportable for the prior six 

months in order to cease submitting change updates for the Form 102A.13  At present, if a special 

account has not been reportable for six months, a reporting entity is no longer required to file a 

change update for the Form 102A.  However, in order to cease filing change updates, Rule 

17.02(b)(3) obligates the reporting entity to notify the Commission via email.  This manual 

notice filing imposes an unnecessary burden on reporting entities because the Commission does 

not need the notice filing to determine whether a special account has been reportable during the 

prior six months.  Furthermore, the email notice filing framework does not enable reporting 

entities to automate the process to stop filing change updates.    

6. Clarify that the trading account owner is the holder of the account in the 

clearing member’s books and records.  

The Commission should clarify the definition of a trading account owner in new Rule 15.00(bb), 

so that a clearing member must report on the Form 102A the holder of the account as identified 

in the clearing member’s books and records.14  The identity of the account holder should provide 

                                                 
12  See Appendix B, page 5.   

13  See Appendix B, page 5. 

14  See Appendix B, page 3.   
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the Commission with sufficient contact details to enable it to issue a Form 40 for additional 

information about the reportable trader. 

7. Clarify that the contact person on the Form 102A can be an individual in 

a legal or compliance role.   

During the implementation process of the Form 102A, certain FIA members received feedback 

from Staff that the individual contact for a special account on Form 102A should be a person that 

controls the trading decisions, not an individual in a legal or compliance role.  We request that 

the Commission clarify that the individual contact for a special account on Form 102A can be a 

person in a legal or compliance role.  Because the Form 102A contact person is often the 

individual who receives a Form 40 special call from the Commission, the Commission should 

allow a person in a legal or compliance role to be listed to ensure that an entity responds in a 

timely and appropriate manner to a special call.     

8. Remove question 6 requesting a “special account” owner.  

The Commission should not require reporting entities to report the special account owner on 

Form 102A because a special account is a group of trading accounts to which there is no 

“owner.”  Therefore, we recommend that the Commission remove question 6 from Form 102A.15   

As the Commission is aware, a “special account” is a collection of one or more trading accounts 

subject to common control.  Reporting entities already identify the special account controller(s) 

associated with a special account in response to current question 7.  Furthermore, in certain 

circumstances, it may be difficult to determine a single special account owner.  For example, if 

there are different trading account owners within a special account (e.g., two subsidiaries, each 

with a trading account subject to common control), it is unclear which entity should be identified 

as the special account owner.    

9. Remove the instruction on Form 102A to report based solely on 

ownership of a reportable position.  

Although current Form 102A includes a box to check if a reporting entity submits a Form 102A 

based solely on ownership of a reportable position, footnote five states that reporting entities are 

not required to submit Form 102A based solely upon ownership of a reportable position.  Rather 

than impose a requirement in the body of Form 102A and then remove the requirement in a 

footnote, the Commission should simply remove the requirement to report Form 102A based 

solely upon ownership of a reportable position.16    

                                                 
15  See Appendix A, page 5.  

16  See Appendix A, page 4.   
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10. Modify the technical specifications for Form 102A to enable 

reporting entities to list more than one special account 

controller.   

Although the definition of “control” in Rule 15.00(t) and the text of Form 102A provide for a 

reporting entity to identify more than one special account controller, the technical specifications 

to submit the data enable a reporting entity to submit only one special account controller.17  The 

Commission should conform the technical specifications to the rule text and Form 102A, and 

enable a reporting entity to identify more than one special account controller.   

B. Form 102B: Codify No-Action Relief and Streamline Reporting 

Clearing members that clear a trading account that exceeds an intra-day volume threshold must 

submit a Form 102B identifying the trading account.  A trading account that exceeds the intra-

day volume threshold is referred to as a “volume threshold account.”  We recommend that the 

Commission modify the process for reporting and the content of Form 102B as set forth below.  

For the convenience of Staff, items 1 through 7 below related to Form 102B address the same 

issues as items 1 through 7 above related to Form 102A.   

1. Eliminate the requirement for clearing members to report volume 

threshold account controllers.   

Consistent with the No-Action Relief, the Commission should remove question 6 on Form 102B 

regarding natural person controllers (referred to as “volume threshold account controllers”).18  

Furthermore, the Commission should make conforming amendments to Rule 15.00 and Forms 40 

and 40S to remove references to volume threshold account controllers.     

2. Provide sufficient time for reporting entities to submit a completed Form 

102B.   

Consistent with the No-Action Relief, the Commission should provide for reporting entities to 

submit initial contact information on the Form 102B by 9 AM on the first business day after the 

account becomes reportable.19  Thereafter, reporting entities should have three business days 

after the account becomes reportable to submit a completed Form 102B, including to correct data 

previously reported.   

To implement this modification, we recommend that the Commission amend Rule 17.02(c)(2) to 

require that reporting entities submit the volume threshold account owner or omnibus account 

                                                 
17  Current question 7 refers to “Special Account Controller(s) Contact Information” (emphasis added).   

18  See No-Action Relief, Section II.A.2.c; and Appendix A, page 14.  Our rationale to remove natural person 

controllers from the Form 102B is the same rationale provided above to remove natural person controllers from the 

Form 102A. 

19  See No-Action Relief II.A.2.E. 
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originator by 9 AM on the business day after the account becomes reportable.20  Thereafter, 

reporting entities should have until 9 AM three business days after the account becomes 

reportable to submit a completed Form 102B, which may correct data previously reported.   

3. Eliminate the requirement to file an annual refresh. 

Consistent with the No-Action Relief, the Commission should eliminate the requirement in Rule 

17.02(c)(4) for reporting entities to submit an annual refresh to Form 102B.21  The annual refresh 

requirement is redundant to the requirement for reporting entities to submit change updates.  In 

addition to the redundancy, the annual refresh process imposes substantial burdens on reporting 

entities to contact customers to refresh existing information.  The refresh process also imposes 

substantial burdens on customers that utilize more than one clearing member because the 

customer would need to refresh its information with each clearing member.   

4. Clarify that the timeframe for a clearing member to file a change update 

starts when the clearing member is made aware of the change. 

The Commission should amend Rule 17.02(c)(3) to clarify that a clearing member must file a 

change update by 9 AM on the business day after the date when the clearing member is made 

aware of the change.22  As noted above concerning Form 102A, a clearing member can only 

report a change update if a customer informs the clearing member of a change.  Accordingly, the 

regulatory requirement for a clearing member to file a change update should occur only after the 

clearing member is aware of (or should have been aware of) the change.     

5. Eliminate the condition that a clearing member notify the Commission that 

a volume threshold account has not been reportable for the prior six 

months in order to cease submitting change updates.   

Consistent with its recommendation concerning Rule 17.02(b)(3), we recommend that the 

Commission similarly remove the condition in Rule 17.02(c)(3) that a clearing member notify 

the Commission that a volume threshold account has not been reportable for the prior six months 

in order to cease submitting change updates for the Form 102B.23  At present, if a volume 

threshold account has not been reportable for six months, a clearing member is no longer 

required to file a change update for the Form 102B.  However, in order to cease filing change 

updates, Rule 17.02(c)(3) obligates the clearing member to notify the Commission.  This manual 

notice filing imposes an unnecessary burden on clearing members because the Commission does 

not need the notice filing to determine whether a volume threshold account has been reportable 

                                                 
20  See Appendix B, pages 5-6.   

21  See No-Action Relief, Section II.A.4; and Appendix B, page 6. 

22  See Appendix B, page 6. 

23  See Appendix B, page 6. 
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during the prior six months.  Furthermore, the email notice filing framework does not enable 

reporting entities to automate the process to stop filing change updates.     

6. Clarify that the volume threshold account owner is the holder of the 

account in the clearing member’s books and records.  

The Commission should clarify the definition of a volume threshold account owner in new Rule 

15.00(cc), so that a clearing member must report on Form 102B the holder of the account as 

identified in the clearing member’s books and records.24  The identity of the account holder 

should provide the Commission with sufficient contact details to enable it to issue a Form 40 for 

additional information about the reportable trader.   

7. Clarify that the contact person on the Form 102B can be an individual in 

a legal or compliance role.   

Consistent with our comment concerning Form 102A, the Commission should clarify that the 

individual contact for a volume threshold account on Form 102B can be a person in a legal or 

compliance role.  Because the Form 102B contact person is often the individual who receives a 

Form 40 special call from the Commission, the Commission should allow a person in a legal or 

compliance role to be listed to ensure that an entity responds in a timely and appropriate manner 

to a special call.      

8. Increase the reportable threshold for Form 102B to 250 contracts.  

Consistent with the No-Action Relief, the Commission should amend Rule 15.04 to increase the 

reportable level that triggers a Form 102B from 50 contracts to 250 contracts.25  As FIA has 

commented in the past, the 50-contract threshold imposes a substantial burden on reporting 

entities to submit Form 102B, but provides only a limited surveillance benefit to the Commission 

as compared to the 250-contract threshold established pursuant to the No-Action Relief.  Based 

upon discussions with CME, we understand that a 250-contract threshold should result in 

approximately 98.41% of contracts traded being reportable.  By comparison, the 50-contract 

threshold would result in 99.56% of contracts traded being reportable, which represents only a 

incremental 1.15% difference.26   

9. Remove volume executed on a swap execution facility from the 

Form 102B.  

Consistent with the No-Action Relief, the Commission should amend Rule 15.04 to 

remove contracts traded on a SEF from the intra-day contract threshold that triggers a Form 

102B.27  As the Commission is aware, there are practical limitations that prevent clearing 

                                                 
24  See Appendix B, page 3.   

25  See No-Action Relief, Section II.A.2.a; and Appendix B, page 3.   

26  These percentages are based upon volume traded during the first quarter of 2018.   

27  See No-Action Relief, Section II.A.2.b; and Appendix B, page 3.   



Mr. Christopher Kirkpatrick 

June 14, 2018 

Page 9 

members from tracking an intra-day contract threshold on a SEF.  For example, SEFs have not 

published product identifiers for their various products, so clearing members cannot aggregate 

contracts subject to the 50-contract threshold.   

C. Forms 40 and 40S: Develop Separate Form 40 and Form 40S, and Clarify 

Data Responsive to the Questions 

We continue to support the transition from a hardcopy Form 40 and Form 40S to an electronic 

form.  However, several questions in the 2013 version of the combined Form 40/40S create 

significant confusion for respondents.  Therefore, we recommend modifications to streamline the 

form to ensure the Commission receives consistent and accurate data from all respondents.  In 

addition to recommending the changes described below, we encourage the Commission to 

consider comments in the rulemaking process for suggestions about other ways to modify the 

Form 40 to make it more user-friendly. 

1. Develop a Form 40 with questions about futures trading, and a 

separate Form 40S with questions about physical commodity 

swaps trading.   

The Commission should develop a Form 40 that requests information about a reportable trader’s 

futures trading (including options thereon) and a separate Form 40S that requests information 

about a reportable trader’s physical commodity swaps trading.  The current Form 40/40S asks 

questions about a reportable trader’s “derivatives” trading, which includes futures and swaps.  

Due to the difference in market structure and terminology between futures and swaps, a single 

question about “derivatives” likely will be difficult to apply within the context of both futures 

and swaps.  Our proposed modifications to the current Form 40/40S remove references to Form 

40S and limit Form 40 questions to futures-related activity.28  These modifications would align 

the current Form 40 with the historical Form 40 that the Commission utilized successfully for 

many years.   

As set forth in Section V of the Petition, the Commission should sunset the Part 20 swaps large 

trader reporting rule.  In order to enable the Commission to issue Form 40S to collect data about 

a market participant’s physical commodity swaps trading, we suggest amending Rule 18.04 to 

provide the Commission with the authority to issue a special call for the Form 40S.29  The 

threshold to issue a special call for a Form 40S is consistent with the process in Part 20.  That is, 

the Commission can issue the special call if a market participant holds futures-equivalent paired 

swap positions that meet or exceed the reportable level for futures specified in Rule 15.03.   

We also request that the Commission clarify that the questions on the Form 40S relate to 

physical commodity swaps activity.  The use of the term “derivatives” in the combined Form 

40/40S significantly expanded the scope of questions about swaps activity compared to the prior 

version of the Form 40S.  The prior Form 40S requested information about physical commodity 

                                                 
28  For example, Appendix A removes the Form 40/40S questions regarding commodity index trading. 

29  See Appendix B, page 7.  
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swaps activity covered under Part 20, whereas the combined Form 40/40S requests information 

about all swaps activity.  Because the preamble to the OCR Rule did not acknowledge the 

change in scope, and the OCR Rule did not modify the rule text to Part 20, we believe that the 

expansion of the questions about swaps activity on the combined Form 40/40S was 

unintentional. 

2. Require reporting traders to update the Form 40 or Form 40S in 

response to a special call and remove the instruction to update 

data if and when the information changes.   

Consistent with the No-Action Relief, the Commission should obligate a reporting trader to 

update the Form 40 or the Form 40S upon a request from the Commission.30  This approach to 

updating the data on each form is consistent with the Commission’s historical approach to 

obtaining updated forms.  In order to remove ambiguity about the scope of a reporting trader’s 

obligation to update, the Commission should remove the instruction in the Forms 40 and 40S to 

update the forms if and when the information changes.31   

3. Enable reporting traders to submit information for a single contact 

for all parents and subsidiaries identified on the Form 40 or Form 

40S.   

Consistent with the No-Action Relief, a reportable trader should be able to submit on Form 40 or 

Form 40S the same contact information for all parents, subsidiaries, persons with a 10% or 

greater ownership interest in the reporting trader, and persons in which the reporting trader holds 

a 10% or greater ownership interest (“Identified Persons”).32  If a reporting trader submits 

information for a single contact for Identified Persons, the reporting trader should be obligated to 

provide contact information for each Identified Person upon request from the Commission.33   

4. Limit the parents and persons that must be identified in response to 

question 8 to the ultimate parent as well as parents and persons that the 

reporting trader is aware, or should be aware, trades futures (Form 40) or 

physical commodity swaps (Form 40S).   

At present, question 8 requires a reporting trader to list all parents and 10 percent or greater 

owners regardless of whether the parent or the owner trades derivatives.  We agree that a 

reporting trader should identify its ultimate parent regardless of whether the ultimate parent 

trades derivatives.  However, for other parents or 10 percent or greater owners that are not the 

ultimate parent, the reporting trader should identify only persons that engage in futures trading 

when responding to a Form 40 or physical commodity swaps trading when responding to a Form 

                                                 
30  See No-Action Relief, Section II.B.4. 

31  See Appendix A, page 28.    

32  See No-Action Relief, Section II.B.1. 

33  See Appendix A, pages 33-35. 



Mr. Christopher Kirkpatrick 

June 14, 2018 

Page 11 

40S.34  Furthermore, consistent with our proposed modifications to question 9 discussed below, a 

reporting trader should only list such non-ultimate parents or 10 percent or greater owners that 

the reporting trader is aware, or should be aware, engage in futures trading (Form 40) or physical 

commodity swaps trading (Form 40S).35   

The proposed modification would streamline question 8 to require information that the 

Commission needs to conduct surveillance about the trading of futures or swaps.  The 

modification also makes question 8 consistent with question 9, which is already limited to 

subsidiaries and owned entities that trade derivatives.   

5. Confirm that in responding to question 9, a reporting trader should not 

include an owned entity about which it is not aware (and should not be 

aware) of the owned entity’s derivatives trading activity.      

Pursuant to CFTC Rule 150.4, a market participant must aggregate positions subject to limits (a) 

which the participant controls, and (b) in which the participant holds a 10 percent or greater 

ownership interest.  Rule 150.4(b)(2) establishes an exemption from aggregation if an owner 

holds a 10 percent or greater ownership interest in an entity (“Owned Entity”), provided that the 

owner and the owned entity meet certain conditions for independence (“Owned Entity 

Exemption”).  Furthermore, to the extent the owner is not aware, and should not be aware, of the 

owned entity’s trading activity, then only the owner must meet the independence conditions 

(“Streamlined Owned Entity Exemption”).36  If an owner is relying upon the Streamlined 

Owned Entity Exemption to disaggregate one or more Owned Entities, we request that the owner 

not be required to list those Owned Entities in response to question 9 on the Form 40 or Form 

40S because the owner is not aware (and should not be aware) of the trading activity of the 

Owned Entity.37   

6. Modify question 10 to request information about “unaffiliated 

third parties” that control trading as opposed to persons 

“outside” the reporting trader that control trading.   

Question 10 of the current Form 40/40S requests information about persons “outside” of the 

reporting trader that “control some or all of the derivatives trading of the reporting trader.”  The 

Commission did not define or otherwise provide guidance about when a person is considered to 

be “outside” of the reporting trader.  We believe the question is referring to unaffiliated third 

                                                 
34  See Appendix A, page 33.   

35  Infra Petition Section II.C.5.  See also Appendix A, page 33.   

36  CFTC Letter No. 17-37 (Aug. 10, 2017) further addresses the circumstances under which a market participant is 

eligible for the Streamlined Owned Entity Exemption.   

37  See Appendix A, page 34.  As noted above, the Commission should make conforming edits to question 8.  See 

Appendix A, page 33.   
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parties that control trading, so we recommend that the question refer to “unaffiliated third 

parties” rather than persons “outside” of the reporting trader.38   

7. Remove question 12 regarding persons that “influence” trading.  

Consistent with the No-Action Relief, the Commission should delete question 12 regarding 

persons who “influence” trading.39  The Form 40 does not define the term “influence” other than 

to note that influence does not include a person who exercises “control” of trading.  The term 

“influence” is vague and has created confusion about the scope of persons who are considered to 

influence trading and therefore should be listed in Form 40.   

8. Enable reporting traders to choose “other” when identifying a 

business sector(s).   

The Form 40 requires that a reportable trader review Supplemental List I to identify all “business 

sectors and subsectors that pertain to the business activities or occupation of the reportable 

trader.”  We recommend that the Commission include an “other” category in Supplemental List I 

that enables a reportable trader to specify its business to the extent that there is no applicable 

business identified in Supplemental List I.40    

9. Provide a mechanism for reportable traders to upload data into 

Forms 40 and 40S. 

At present, respondents to the current Form 40/40S must log into a Commission portal and input 

responses to the various questions on the Form.  We appreciate the efforts of Commission Staff 

to address our concerns about this process by, for example, increasing the timeframe before an 

online session times out and an individual must restart the process of completing the Form 

40/40S.  To further streamline the process, the Commission should provide a mechanism for 

respondents to upload data into the online portal.  For example, the Commission should enable 

respondents to upload data from an excel spreadsheet into the Form 40 and Form 40S.  This 

enhancement to the reporting process would significantly reduce the timeframe to input data into 

the Form 40 and Form 40S, particularly for individuals who need to complete more than one 

Form 40 or Form 40S for a corporate group.   

III. Eliminate Form 71 

Although the Staff did not address Form 71 in the No-Action Relief, we understand that the 

Commission has yet to issue a Form 71 to an omnibus account originator.  We believe that the 

Commission should remove Form 71 because it is unclear why or how the form is necessary for 

the Commission’s surveillance efforts.41  In addition, because it requires the disclosure of 

                                                 
38  See Appendix A, page 35.   

39  See No-Action Relief, Section II.B.2; and Appendix A, pages 36-37.  

40  See Appendix A, page 42.   

41  See Appendix A, page 20; and Appendix B, page 4.   
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personally identifiable information, the form is likely to trigger privacy law concerns in foreign 

jurisdictions.   

IV. Proposed Modifications to the Recordkeeping Requirements in Rule 18.05 

The Commission’s recordkeeping rule in Rule 18.05 incorporates various terms referenced in the 

CFTC’s OCR Rule.  To implement our recommended changes to the OCR Rule, the Commission 

should make certain conforming amendments to Rule 18.05.  We also recommend additional 

amendments to Rule 18.05 to update the recordkeeping rule to account for significant changes to 

the Commission’s regulations since the Commission adopted the swap recordkeeping provisions 

in Rule 18.05.  Our recommended modifications are detailed below.   

A. Remove References in Rule 18.05 to Volume Threshold Account Controllers, 

Reportable Sub-Account Controllers, and Reportable Sub-Accounts   

Our recommended modifications to the Form 102B and recommendation to remove Form 71 

mean that the references to the recordkeeping requirements for volume threshold account 

controllers, reportable sub-account controllers, and reportable sub-accounts are no longer 

necessary.  Therefore, we recommend removing these terms from Rule 18.05.42   

B. Eliminate Outdated Swap Recordkeeping Requirements and Clarify the 

Scope of Required Records   

In 2007, the Commission adopted swap recordkeeping requirements in Rule 18.05.43  As a result 

of Dodd-Frank Act amendments to the CEA and the Commission’s new rules implementing 

those amendments, Rule 18.05 currently refers to rules (e.g., Part 35) and terms (e.g., exempt 

commercial markets and exempt boards of trade) that no longer are in effect.  Furthermore, the 

swap recordkeeping requirements in Rule 18.05 are redundant and unnecessary now that the 

Commission has adopted new swap recordkeeping requirements in Rules 45.2 and 23.201-

23.203.44  Therefore, the Commission should remove the outdated swap recordkeeping 

requirements in Rule 18.05.   

The Commission should also redraft Rule 18.05 to clarify the scope of records that market 

participants must retain.  Our suggested revisions are intended to state the recordkeeping 

requirements more concisely, and to provide rule text that more closely reflects the intended 

scope of records as articulated in the preamble of a prior Rule 18.05 rulemaking.45  For example, 

we propose removing references in Rule 18.05 that a market participant retain “all details 

concerning positions and transactions” in the relevant commodity or swap as specified in the 

rule.  The modified language would require a market participant to retain “books and records that 

                                                 
42  See Appendix B, page 9. 

43  See Maintenance of Books, Records and Reports by Traders, 72 Fed. Reg. 60767 (Oct. 26, 2007).   

44  See Appendix B, page 9.  

45  See 72 Fed. Reg. at 60770 (“Records required to be retained under Regulation 18.05 consist of accurate records 

of positions and actual transaction documentation created in the ordinary course of business.”).    
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are maintained in the course of their regularly conducted business activity” concerning the 

relevant positions and transactions. 

C. Require Non-Natural Persons with a Reportable Futures Position or 

that Have a Volume Threshold Account to Obtain an LEI    

The Commission should require that non-natural persons with a reportable futures position or 

volume threshold account obtain a legal entity identifier (“LEI”) if they do not already have 

one.46  The LEI database provides significant efficiencies for reporting entities to submit a Form 

102 because information in the database can be incorporated by reference on the Form 102.47   

V. Codify No-Action Relief that Addresses Conflicts with Foreign Privacy Laws 

We appreciate the Staff’s effort to issue no-action relief that addresses when the Commission’s 

reporting rules (including OCR) conflict with the privacy laws of a foreign jurisdiction.48  We 

urge the Commission to codify existing no-action relief to provide legal certainty around the 

reporting process when a reporting entity has a reasonable belief that a conflict with foreign law 

may exist.   

VI. Sunset Part 20 Swaps Large Trader Reporting 

We request that the Commission implement the sunset provision in the swaps large trader 

reporting rule in Part 20 (“Swaps LTR”).  The Commission designed Swaps LTR as a temporary 

data collection measure until SDRs became operational.  In the interim, swap dealers, clearing 

members, and the Commission have expended considerable resources implementing the 

technologically challenging requirements of Swaps LTR.  Moreover, because of the many 

interpretative issues raised by Swaps LTR, DMO Staff issued and revised. on multiple occasions, 

a 90-page Swaps LTR Guidebook. 

In recognition of the temporary nature of Swaps LTR, Rule 20.9 provides that the Commission 

may render all or part of Swaps LTR “ineffective and unenforceable” if it finds that “operating 

[SDRs] are processing positional data and that such processing will enable the Commission to 

effectively surveil trading in paired swaps and swaptions and paired swap and swaption 

markets.”  SDRs have been processing swap data for more than five years.  Furthermore, Rule 

49.12(e) requires that an SDR “establish policies and procedures to calculate positions for 

position limits and any other purpose as required by the Commission.”  Accordingly, there is no 

                                                 
46  See Appendix B, page 10.    

47  Our edits to the OCR Forms include modifications to various footnotes that describe how to report an LEI in 

lieu of other data fields.  See Appendix A, pages 2 (fn. 4), 6 (fn. 16), 7 (fn. 20), 9 (fn. 25), 10 (fn. 30), 12 (fn. 39), 

and 14 (fn. 44).  These modifications are designed to remove references to outdated terms (e.g., CFTC Interim 

Compliant Identifier or CICI).  In addition, the modifications clarify that OCR reporting entities do not submit the 

data underlying an LEI to an LEI provider, and OCR reporting entities are not responsible to ensure that the data 

reported to an LEI provider are kept up-to-date.  See Rule 45.6.   

48  See CFTC Letter No. 17-16 (Mar. 10, 2017).  



Mr. Christopher Kirkpatrick 

June 14, 2018 

Page 15 

longer a need for the temporary Swaps LTR requirement.  Rather than continuing to require 

reporting entities and the Commission to invest scarce resources in Swaps LTR, we request that 

the Commission rely instead on SDR data to monitor positions.49   

We understand that Form 102S and Form 40S are part of Swaps LTR, so a sunset of Swaps LTR 

would result in an elimination of the authority to obtain some of the information currently 

provided in these two forms.  In order to ensure that the Commission continues to receive 

information important to its surveillance function, we recommend, as noted above, that the 

Commission issue Form 40S under new authority in Rule 18.04, and use another existing data 

collection to obtain information currently provided in Form 102S.   

A. Utilize Legal Entity Identifier Data Reported to an SDR in Lieu of 

Form 102S 

Pursuant to the No-Action Relief, when a swap dealer or clearing member submits a Form 102S 

for an entity with a reportable swaps position, the swap dealer or clearing member identifies the 

“counterparty” on the Form 102S.50  However, the Commission already has access to the identify 

of a swap counterparty through the reporting of LEIs to SDRs.  Furthermore, the Commission 

can obtain the contact information for a swap counterparty via the Global Legal Entity Identifier 

Foundation (“GLEIF”).  We recommend that the Commission eliminate the redundant 

counterparty information collected through the Form 102S, and instead rely upon the GLEIF to 

identify counterparties to swap transactions.   

B. Incorporate the Commission’s Authority to Issue Form 40S in Rule 

18.04 

As noted above, to enable the Commission to issue a special call for Form 40S after the sunset of 

Swaps LTR, we recommend that the Commission amend Rule 18.04 to include the authority to 

issue a Form 40S.51  To ensure that the same scope of market participants file a Form 40S 

compared to the process under Swaps LTR, we recommend that Rule 18.04 also incorporate the 

swaps that are economically equivalent to the swaps covered by Swaps LTR.  Following this 

framework, if a market participant holds swap positions that are economically equivalent to a 

reportable position in the covered futures contracts, the Commission could issue a special call for 

a Form 40S.   

As noted above, the Commission should develop a Form 40S that is independent of the Form 40.  

The new Form 40S should incorporate questions relevant to the swaps market and not simply 

borrow terms from the futures markets.  We are willing to assist the Commission in the 

development of a separate Form 40S.     

                                                 
49  As FIA commented in its Project KISS letter, the Commission should dedicate resources to improving the SDR 

reporting rules rather than continuing to invest resources in Swaps LTR.  See FIA Letter to Christopher Kirkpatrick, 

Section II.C, page 10 (Sept. 28, 2017).   

50  See No-Action Relief, Section II.A.3.   

51  See Appendix B, page 7.   
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C. Incorporate the Swaps LTR Recordkeeping Requirements for 

Transactions in the Cash Commodity and Commercial Activity 

Hedged by Physical Commodity Swaps into Rule 18.05  

Swaps LTR obligates market participants with a reportable swaps position to retain records of 

the cash commodity (including products and byproducts) underlying reportable swap positions 

and all commercial activity hedged by reportable physical commodity swaps.52  We recommend 

that the Commission move these recordkeeping requirements to Rule 18.05(b).  However, as 

noted in Section IV.B above, we propose to remove the requirement in Rule 18.05 to retain 

records of physical commodity swaps because the CFTC already imposes swap recordkeeping 

requirements in Rule 45.2 (applicable to all market participants) and Rules 23.201 to 23.203 

(applicable to swap dealers).   

Our recommended rule text modifies the threshold that triggers the requirement to retain records 

of the cash commodity and commercial activity hedged by physical commodity swaps.53  In 

particular, we recommend that the recordkeeping requirement apply if a person holds futures-

equivalent paired swaps positions that meet or exceed the reportable thresholds for futures listed 

in Rule 15.03 as opposed to the 50-contract threshold in Rule 20.6(c).   

VII. Implementation Period 

As the Commission is aware, modifications to reporting rules require extensive lead time for the 

development and testing of reporting processes.  This lead time enables the Staff to develop 

technical specifications, and provides the industry with time to develop and test reports to the 

Commission.  We recommend, therefore, that any rule that results from this Petition incorporate 

a transition period of 12 months after the effective date of a final rule to enable the necessary 

time for testing and development in order to comply with the rule.     

VIII. Conclusion 

For the foregoing reasons, we respectfully request that the Commission publish for notice and 

comment our requested amendments to the OCR Rule, and thereafter adopt them as appropriate.  

Please contact FIA or CMC if the Commission or Staff have any questions about our Petition. 

 

 

 

                                                 
52  See Rule 20.6(c).   

53  See Appendix B, page 9.   
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June 26, 2015 

Via FedEx and Electronic Submission 

Christopher Kirkpatrick 

Secretary of the Commission 

U.S. Commodity Futures Trading Commission 

Three Lafayette Centre 

1155 21
st
 Street, N.W.  

Washington, D.C. 20581 

Re: Petition for Amendment of the Ownership and Control Reports Rule  

Dear Mr. Kirkpatrick: 

The Futures Industry Association (“FIA”) respectfully submits this petition (the 

“Petition”) to amend the U.S. Commodity Futures Trading Commission’s (“CFTC” or the 

“Commission”) Ownership and Control Reports (“OCR”) Rule.
1
  FIA is the leading trade 

organization for the futures, options, and over-the-counter cleared derivatives markets.  Its 

members are active users of the commodity futures markets and include derivatives clearing 

firms of all sizes, as well as leading derivatives exchanges and large commodity firms.  Many 

FIA members are reporting entities that are directly impacted by the OCR Rule.
2
  FIA has 

participated actively in the OCR rulemaking process by:  (1) serving as a liaison between the 

Commission and the industry; (2) assisting with industry implementation efforts; and (3) filing 

comments to the proposed rules.  

I. Summary of FIA’s Petition  

The Commission designed the OCR Rule to automate and enhance the OCR data that it 

collects regarding futures and swaps market participants so the Commission can conduct more 

effective and robust market surveillance.
3
  FIA members support the Commission’s surveillance 

goals and have worked diligently to comply for the past 18 months.  However, the current OCR 

Rule has created a number of regulatory gaps and conflicts that effectively prevent reporting 

                                                 
1
  CFTC Rule 13.2, 17 C.F.R. § 13.2, provides, in part, that “[a]ny person may file a petition with the Secretariat 

of the Commission for issuance, amendment or repeal of a rule of general application.  The petition . . . shall set 

forth the text of any proposed rule or amendment or shall specify the rule the repeal of which is sought.  The petition 

shall further state the nature of the petitioner’s interest and may state arguments in support of the issuance, 

amendment or repeal of the rule.”  
2
  Ownership and Control Reports, Forms 102/102S, 40/40S, and 71, 78 Fed. Reg. 69178 (Nov. 18, 2013) (“OCR 

Rule” or the “Rule”). 
3
  OCR Rule at 69179. 
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entities from complying with the Rule.  FIA’s goal in submitting this Petition is to enhance the 

quality of the OCR data that the CFTC receives and the ability of reporting entities to comply by: 

 Making a limited number of changes to Form 102A/B/S and Form 71; 

 Modifying the definitions to provide additional clarity about the data that should be 

reported; and 

 Amending the reporting process to address challenges identified during 

implementation.   

We have worked with a large cross-section of reporting entities to propose language in an 

amended OCR Rule that would still comport with the CFTC’s surveillance goals.  FIA’s 

proposed amendments are designed to make the OCR Rule more effective by streamlining and 

enhancing the collection, processing, and quality of OCR data.
4
  The proposed amendments 

would make relatively minor modifications to the Rule that are designed to retain the benefits of 

automated OCR reporting.
5
  Furthermore, the proposed amendments would leverage the 

significant time, money, and resources that the Commission and reporting entities have devoted 

to the development of OCR data collection and reporting systems.  They also would eliminate 

redundant reporting obligations that impose substantial compliance obstacles for reporting 

entities. 

As a consequence of the OCR implementation issues outlined in this Petition, reporting 

entities have incurred considerable costs, and will continue to incur costs associated with the 

OCR Rule that substantially exceed the costs projected by the Commission when it issued the 

Rule.  The Commission projected that each reporting entity would spend approximately $18,500 

to develop systems to report each category of Form 102 (A/B/S) and approximately $3,700 per 

year to report each category of Form 102 (A/B/S).
6
  FIA and its members have spent the past two 

years developing systems reasonably designed to come into compliance with the OCR Rule.  

Based on the implementation efforts to date, FIA estimates that the average start-up costs per 

entity is approximately $500,000, which is more than 800 percent higher than the Commission’s 

combined projected start-up costs for Forms 102A/B/S.
7
  Furthermore, FIA’s projects average 

                                                 
4
  FIA’s proposed amendments to the rule text of the OCR Rule are set forth herein, and cumulatively, in Exhibit 

A to this Petition.  FIA’s proposed amendments to the OCR Forms are also described herein, and set forth 

cumulatively in Exhibits B-E to this Petition.    
5
  FIA believes that the modifications requested in the Petition would be consistent with the Commission’s efforts 

to improve swap reports to swap data repositories (“SDRs”).  See Remarks of Chairman Timothy G. Massad before 

the FIA International Derivatives Conference (London) (June 9, 2015) (“We are also taking steps at home to 

improve our reporting framework.  Later this summer, I expect that we will propose some changes to our swap 

reporting rules for cleared swaps designed to clarify reporting obligations and improve the quality and usability of 

data in the data repositories.  We are looking at other possible changes as well.”).   
6
  OCR Rule at 69215-20.   

7
  The start-up costs consist of systems and operational investments, vendor costs, legal expenses, 

customer/counterparty outreach and training to obtain OCR data, and project management costs.   
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annual ongoing costs per entity to be more than $140,000 per year, which is more than 1,200 

percent higher than the Commission’s combined projected on-going cost for Forms 102A/B/S.   

FIA believes that the problems with the OCR Rule outlined in this Petition cannot be 

resolved by reporting entities dedicating additional resources to attempted compliance.  The 

considerable resources reporting entities have devoted to customer outreach thus far have not 

improved customer response rates to reporting entities.  The issues hindering compliance are 

caused by the structure of the OCR Rule itself; mainly, the fact that the OCR Rule requires 

reporting entities to submit OCR data that is not in their possession or control, or that they are 

legally prohibited from providing.   

The problematic aspects of the OCR Rule, and FIA’s recommended solutions, include the 

following: 

 Persons Possessing or Controlling OCR Data:  The Rule imposes an obligation on 

reporting entities (e.g., futures commission merchants (“FCMs”), clearing members, 

foreign brokers, and swap dealers) to report to the Commission information about 

customers and counterparties that reporting entities do not possess or control.
8
  

Reporting entities have no practical means to obtain much of the required OCR data 

because their customers and counterparties have no regulatory obligation to provide 

the data to the reporting entities and are reluctant or refuse to do so.  To address this 

regulatory gap, the Commission should rely on the data requested in the Form 40/40S 

rather than request the same data on the 102A/B/S.  As explained further below, 

FIA’s proposed framework would eliminate duplicative reporting but would not 

increase the burden on reportable traders because a reportable trader possesses and 

controls its own OCR data and already reports this information in response to Form 

40/40S special calls.   

 The Commission also should require customers and counterparties to provide 

reporting entities with the requisite OCR data for Forms 102A/B/S and Form 71, 

as those forms are modified herein by the Petition.  Such a regulatory obligation 

should significantly increase response rates and mitigate against the possibility 

that reporting entities may need to terminate services if customers/counterparties 

do not provide reporting entities with OCR data.  

 Foreign Privacy Laws:  The Rule mandates, in some instances, the unlawful 

disclosure of data covered by foreign privacy-protection laws.  The OCR Rule does 

not take into account the conflicting legal obligations imposed on reporting entities by 

the OCR Rule and foreign privacy laws.  The Commission should provide data 

masking protection for certain data fields, as necessary, on all OCR Forms where 

there is a reasonable belief that foreign privacy law prevents the disclosure.   

                                                 
8
  For example, the OCR Rule obligates reporting entities to report natural person controllers for trading accounts 

that comprise a special account and volume threshold accounts.   
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 Technologically Impractical Reporting Deadlines:  The Rule does not provide 

reporting entities with a reasonable amount of time to submit the required data on 

Forms 102A/B.  It is technologically impracticable for reporting entities to address 

file rejections and ensure the submission of data within the timeframes specified by 

the Rule.  FIA proposes to amend the Rule to require reporting entities to submit 

Forms 102A/B by 9:00 A.M. on the business day after the account becomes 

reportable, but provide reporting entities with an opportunity to finalize the report 

within three business days after the account becomes reportable.  

 Aggregation of SEF Transactions:  It is impossible for reporting entities to 

aggregate swap transactions executed on swap execution facilities (“SEF”) for 

purposes of completing Form 102B because SEFs have not set and published product 

identifiers.  Moreover, the OCR Rule does not impose an obligation on SEFs to create 

product identifiers, so product identifiers may not exist in the future.  If the 

Commission expects reporting entities to include SEF-executed transactions in an 

aggregated volume threshold, the Commission should require SEFs to set product 

identifiers in an amended rule.  It appears that CFTC Staff acknowledged the 

impossibility of aggregating SEF-executed transactions when Staff issued no-action 

relief extending the OCR compliance date for aggregating SEF-executed transactions 

until February 13, 2017.
9
   

 Reporting Threshold:  The 50-contract threshold for Form 102B will result in 

massive amounts of data being filed with the Commission.  Collecting this volume of 

data will not tangibly benefit the Commission’s ability to surveil the market.  FIA’s 

proposal would amend the reportable threshold for Form 102B to 250 contracts, 

which would align the obligations of reporting entities with the Commission’s market 

surveillance objectives.   

 Inapplicable Terms on Form 102S:  Form 102S uses terms, such as “house” and 

“customer” account, that are generally used in the context of futures contracts and 

cleared swaps, but do not apply in the context of the over-the-counter swaps market.  

The use of inapplicable terms has inhibited the ability of swap dealer counterparties 

to input information responsive to the questions on Form 102S.  The inapplicable 

terminology may also lead to the submission of inconsistent data to the extent 

different reporting entities interpret Form 102S in different ways.  FIA’s proposed 

amendments to Form 102S would eliminate inapplicable terminology.   

 Appropriate Instructions for Form 40S: Forms 40 and 40S, despite their different 

titles, use the same document to ask about a reportable trader’s futures, options on 

futures, and swaps activity.  However, the instructions on Form 40S include 

references to terms such as “special account” and “volume threshold account” that are 

only relevant for Form 40 and may confuse reportable traders reading the instructions 

                                                 
9
  See CFTC No-Action Letter No. 15-03 (Feb. 10, 2015). 
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in advance of completing Form 40S.  In addition, CFTC Rule 20.5 still states that a 

Form 40S shall be completed via the submission of a Form 40 “as if any references to 

futures or option contracts were references to paired swaps or swaptions.”  This 

instruction is outdated and creates confusion because Form 40, as amended by the 

OCR Rule, already asks for information about swaps.  FIA proposes to establish a 

stand-alone Form 40S and also amend CFTC Rule 20.5 to eliminate the outdated 

instructions regarding how to complete Form 40S. 

Absent Commission action, the problematic aspects of the OCR Rule will make it 

extremely difficult, if not impossible, for reporting entities to comply fully with the Rule.
10

  

Additional delays will not correct the inherent deficiencies in the Rule.  In the face of 

unworkable obligations to collect OCR data and conflicting legal obligations to protect the 

privacy of their customers and counterparties, reporting entities often will be forced to decide 

between providing insufficient OCR reports or potentially terminating clearing and/or 

counterparty relationships.  If the latter occurs, there may be significant disruptions to the 

volume of trading and amount of liquidity in the derivatives markets.  To avoid these adverse 

consequences, we urge the Commission to consider the targeted amendments proposed by FIA.  

Those amendments would not materially affect the CFTC’s surveillance goals.   

II. The Commission Should Amend the Rule to Establish a Workable Structure for 

Reporting OCR Data 

A. Problem:  The Rule obligates reporting entities to report information that is 

not in their possession 

The OCR Rule requires reporting entities to report certain information to the Commission 

about customers and counterparties that reporting entities do not possess or control.  This is not 

workable for several reasons.  For example, reporting entities have been unable to collect a 

significant amount of the OCR data being sought on Forms 102A/B/S and Form 71, despite 

substantial customer/counterparty outreach.  Reporting entities cannot fulfill their obligation to 

report customer/counterparty OCR data if they cannot obtain that data because customers and 

counterparties have no obligation to provide the OCR data to reporting entities.  Commenters 

brought this issue to the Commission’s attention during the notice and comment period.
11

  For 

example, the CME stated:  “for FCMs to create automated methods to populate this data, it is 

important that the fields be limited to those records that an FCM obtains in its regular onboarding 

processes.”
12

  The Commission cannot correct this problem with additional delays to the 

compliance date.  Rather, it should make the modifications recommended herein, which FIA 

designed to make the OCR Rule more effective. 

                                                 
10

  FIA appreciates Staff providing additional time for reporting entities to come into compliance with the Rule, 

and continuing to work with market participants on implementation.  CFTC No-Action Letter No. 15-03.   
11

  See, e.g., FIA Comment Letter at 5-6 & n.10 (Oct. 15, 2012).   
12

  CME Group Comment Letter at 2 (Oct. 16, 2012).   
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The reluctance of market participants to provide reporting entities with a substantial 

amount of data is not a systems problem.  Reporting entities have been unable to convince their 

clients to provide the information that would allow reporting entities to comply with the OCR 

Rule.  For example, it appears that the Commission’s request for the account controller is no 

longer limited to the legal entity that controls the account, but rather could be read to request a 

customer’s roster of individual traders who may trade for an account.
13

  This includes 

information such as title, address, phone number, email, and relationship to the entity.  It is 

impossible for reporting entities to report and continuously update this level of OCR data 

because the information relates to the internal workings of customers and is outside the 

possession and control of reporting entities.
14

   

1. The compliance date for the Rule likely will result in significant 

market disruptions.   

Under the OCR Rule, if a market participant does not provide its own OCR data to a 

reporting entity, a reporting entity must decide between:  (1) providing insufficient OCR reports; 

or (2) potentially (a) terminating clearing services or (b) refusing to act as a counterparty to the 

market participant.  This Hobson’s choice likely will result in significant disruptions to trading 

volume and liquidity as the market reacts to a reduction in clearing and counterparty 

relationships.  Rather than continue to delay a rule that creates practical problems that could lead 

to significant market disruptions, the Commission should require reporting directly from the 

persons in possession or control of the information sought by the Rule.   

2. Obligating reporting entities to keep a substantial amount of 

customer and counterparty OCR data current is not practical.   

The current reporting structure presents unworkable obstacles to maintaining updated 

OCR data.  The OCR Rule obligates reporting entities to update Forms 102A/B/S through both 

change updates and the annual refresh process.  Specifically, reporting entities must file change 

updates to OCR data by 9:00 A.M. on the business day following the change.  Given that there is 

no obligation for customers and counterparties to provide OCR data in the first instance, FIA 

anticipates that reporting entities will continue to experience low customer/counterparty 

cooperation to help reporting entities keep OCR data current through change updates.  It is 

impossible for reporting entities to keep existing OCR data current without updated information 

from their customers and counterparties.   

The process for reporting entities to file an annual refresh of the OCR data for each Form 

102A/B/S is similarly problematic because there is no regulatory obligation for the 

customer/counterparty to assist with this process.  As with change updates, FIA anticipates that 

reporting entities will continue to experience low customer/counterparty cooperation to help 

reporting entities file an annual refresh of OCR data with the Commission.  Again, without the 

                                                 
13

  CFTC Rule 15.00(t), (bb), (cc), (dd). 
14

  This type of customer information also triggers privacy law concerns, discussed below.   
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OCR data, it is impossible for reporting entities to perform an annual refresh, so the Commission 

should not require reporting entities to refresh data that they do not possess or control.  

3. The recent CFTC Staff Advisory regarding the Rule did not address 

FIA’s concerns about practical problems created by the Rule. 

In FIA’s most recent request for no-action relief from the OCR Rule, it requested that the 

Commission or Staff issue an advisory to encourage customers and counterparties to provide 

OCR data to reporting entities.  In particular, FIA requested that the Commission advisory state 

that the Commission “expects” customers and counterparties to provide reporting entities with 

the OCR data necessary for the reporting entity to file Forms 102A/B/S.  On March 23, 2015, 

Staff issued an advisory (“Advisory”) that emphasized the regulatory obligation for reporting 

entities to report OCR data about their customers and counterparties and encouraged reporting 

entities to contact their customers and counterparties to acquire the necessary OCR data in a 

timely manner.   

The Advisory focused on the existing obligations for reporting entities and appears to 

assume that continued requests for OCR data eventually will address the low response rates.  

Unfortunately, the difficulty in collecting OCR data is due largely to the lack of response to 

outreach efforts, not the lack of outreach.  As a result, FIA does not expect the Advisory to 

improve customer response rates.  After the first phase of the Commission’s testing, CFTC Staff 

reported that they had received just 30% of the data they expected to receive on Form 102A.  

This was due, in part, to the inability of the CFTC to accept large files.  FIA Technology 

Services reports on behalf of more than 30 reporting parties and, as of the end of May 2015, it 

received only 50% of the data.  These testing results indicate a continued lack of client 

cooperation following the Advisory.
15

   

B. Solution:  Obligate Reporting Entities to Submit OCR Data in their 

Possession  

The Commission should amend Forms 102A/B/S, and the associated rule text to collect a 

more limited set of OCR data for reportable accounts.  The Commission similarly should require 

clearing members to submit a more limited set of OCR data when responding to a request for a 

Form 71 regarding customer omnibus accounts.  After a reporting entity files a Form 102A/B/S 

or responds to a Form 71, the Commission should, to the extent it deems necessary, obtain 

additional detailed OCR data about the market participant with a reportable account by issuing a 

Form 40/40S directly to the market participant.
16

   

                                                 
15

  We also are aware that, in at least some cases, reporting entities may submit data to comply with the condition 

in the current OCR no-action relief to submit test data, but this test data may not be sufficient to comply with the 

OCR Rule.   
16

  The Commission already imposes an obligation on market participants to respond to special calls, such as Form 

40/40S, pursuant to CFTC Rules 18.05 and 20.5(b).   
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1. The proposed amendments would eliminate impractical and 

redundant reporting requirements.   

Under the OCR Rule, the Commission receives detailed OCR data about a market 

participant through Forms 102A/B/S and Form 71.  It also receives similar OCR data when 

market participants respond to a CFTC special call for a Form 40/40S.  Given that the CFTC will 

receive detailed information directly from a market participant in a Form 40/40S, imposing a 

regulatory obligation on reporting entities to collect and submit the same detailed OCR data 

imposes an unnecessary cost and creates significant compliance obstacles because there is no 

obligation on the customer/counterparty to provide it. 

FIA’s proposed amendments would significantly mitigate against the commercially 

impractical and potentially market-harming need for reporting entities to contemplate refusing to 

provide clearing services or to act as a counterparty if the customer/counterparty does not 

provide detailed OCR data to the reporting entity.  In the same regard, the CFTC reducing the 

number of data fields on Forms 102A/B/S and Form 71 to those in Exhibits B and C would have 

the same effect.  FIA’s proposed framework would impose the regulatory obligation on the 

person in possession or control of the OCR data.  The reporting entity’s customers/counterparties 

are in the best position to provide (and file) change updates for the OCR data that FIA proposes 

to remove from Form 102A/B/S and Form 71.   

2. The Commission would continue to receive the same level of OCR 

data under FIA’s framework. 

FIA’s requested amendments do not modify the scope of OCR data the Commission 

would receive under the current OCR Rule.  The Commission would continue to receive detailed 

OCR data about reportable traders through the Form 40/40S process.  Furthermore, FIA supports 

the Commission’s move to electronic OCR Forms and FIA’s proposed amendments retain the 

electronic format in the OCR Rule.   

3. FIA’s proposed amendments to OCR Form 102A and the 

accompanying rule text.   

As noted above, Exhibit A to FIA’s Petition incorporates FIA’s proposed modifications 

to the OCR rule text and Exhibit B proposes FIA’s modifications to OCR Forms 102A/B/S.  FIA 

recommends that the Commission modify Form 102A and the accompanying rule text in the 

following manner:  

 Remove question 6 regarding the request for “Special Account Owner(s).”   As 

the Commission is aware, a “special account” is not a single account, but rather a 

collection of several trading accounts.  At present, reporting entities group trading 

accounts into a special account based on the common controller for the various 

trading accounts, not common ownership.  Furthermore, the OCR Rule already 

obligates reporting entities to report the trading account owner on Form 102A for 
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each trading account that comprises the special account, so it is unclear why reporting 

entities should attempt to identify a special account owner.   

 Clarify the definition of the “Trading Account Owner.”  FIA recommends that the 

Commission clarify in new CFTC Rule 15.00(ee) the definition of a trading account 

owner.  Specifically, the reporting entity should provide the Commission with the 

holder of the account on the reporting entity’s books and records.  This information 

should provide the Commission with sufficient contact information so that the 

Commission can issue a Form 40 for additional information about the reportable 

trader.  

 Remove question 10(iii) regarding the request for “Trading Account 

Controller(s).”  Form 102A obligates reporting entities to collect information about 

the natural person(s) that control specific trading accounts.  There is little to no 

benefit to the Commission collecting natural person controllers information on Form 

102A because the Commission already requests this information directly from the 

reportable trader through the issuance of a Form 40.  As noted above, it is impossible 

for reporting entities to report and continuously update this level of OCR data 

because the information relates to the internal workings of customers and is outside 

the possession and control of reporting entities.  This amendment also would address, 

to a certain extent, some of the privacy law concerns addressed below because the 

reporting of controller information may conflict with data privacy laws in foreign 

jurisdictions.
17

   

4. FIA’s proposed amendments to OCR Form 102B and the 

accompanying rule text.   

As set forth in detail in Exhibits A and B to the Petition, FIA recommends that the 

Commission modify Form 102B and the accompanying rule text in the following manner: 

 Clarify the definition of the “Volume Threshold Account Owner.”  FIA 

recommends that the Commission clarify in new CFTC Rule 15.00(ff) the definition 

of a volume threshold account owner.  A clearing member should provide the 

Commission with the holder of the account on its books and records.  This 

information should provide the Commission with sufficient contact information such 

that the Commission can issue a Form 40 for additional information about the 

reportable trader. 

 Remove question 6 regarding the request for “Volume Threshold Account 

Controller(s).”  Form 102B, like Form 102A, obligates clearing members to collect 

information about the natural person(s) that control specific trading accounts.  There 

is little to no benefit to the Commission collecting natural person controllers on Form 

                                                 
17

  See Section III below.  
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102B because the Commission already requests this information directly from the 

reportable trader through the issuance of a Form 40.  In addition, as noted above, it is 

impossible for reporting entities to report and continuously update this level of OCR 

data because the information relates to the internal workings of customers and is 

outside the possession and control of reporting entities. 

5. FIA’s proposed amendments to OCR Form 71 and the 

accompanying rule text.   

As set forth in detail in Exhibit A and C to the Petition, FIA recommends that the 

Commission modify Form 71 and the accompanying rule text in the following manner: 

 Clarify the definition of the “Reportable Sub-Account Owner.”  FIA recommends 

that the Commission clarify in new CFTC Rule 15.00(gg) the definition of a 

reportable sub-account owner.  Omnibus account originators should provide the 

Commission with the holder of the accounts on their books and records.  This 

information should provide the Commission with sufficient contact information about 

a reportable sub-account so that the Commission can issue a Form 40 for additional 

information about the reportable trader. 

 Remove the request for “Reportable Sub-Account Controller(s).”  Form 71, like 

Form 102A/B, obligates omnibus account originators to collect information about the 

natural person(s) that control specific sub-accounts.  There is little to no benefit to the 

Commission collecting natural person controllers on Form 71 because the 

Commission already requests this information directly from the reportable trader 

through the issuance of a Form 40.  In addition, as noted above, it is impossible for 

reporting entities to report and continuously update this level of OCR data because 

the information relates to the internal workings of customers and is outside the 

possession and control of reporting entities. 

C. Solution:  Obligate Customers and Counterparties to Provide Reporting 

Entities with OCR Data   

In addition to FIA’s proposed changes to the Form 102A/B/S and Form 71, the 

Commission should amend CFTC Rules 18.05 and 20.5(c) to require customers and 

counterparties to provide reporting entities with the requisite OCR data.  Absent an obligation for 

customers/counterparties to provide information to reporting entities, FIA remains concerned 

about low response rates.  This regulatory obligation should significantly increase response rates 

and mitigate the possibility that reporting entities may need to terminate services if 

customers/counterparties do not provide reporting entities with OCR data.  FIA also requests that 

the Commission clarify in the preamble to the proposed rules that reporting entities can 

reasonably rely on information provided by customers/counterparties and that the Commission 

will not commence an enforcement action if a reporting entity has no reason to believe that the 

information provided was incorrect.   
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III. The Commission Should Amend the Rule to Resolve Foreign Privacy Law Conflicts  

A. Problem:  The OCR Rule Conflicts with Foreign Privacy Laws  

As the Commission is aware, foreign privacy laws make it illegal for reporting entities to 

provide certain CFTC-required OCR data regarding customers and counterparties.
18

  For 

example, reporting a customer’s name and contact information may be prohibited by the laws of 

foreign jurisdictions.  CFTC Staff provided industry-wide no-action relief for only one of the 

OCR Forms (Form 102S), to permit masking certain swap data reported to the CFTC.
19

  The no-

action relief does not address the fact that other OCR-related forms, such as Form 102A/B and 

Form 71, raise similar privacy law conflicts.  Furthermore, no-action relief does not address the 

fact that the OCR Rule places reporting entities in the impossible position of having to decide 

whether to comply with either the laws of another jurisdiction or the Rule.   

B. Solution:  Codify and Expand Existing No-Action Relief to Permit Data 

Masking  

As FIA previously requested, the Commission should permit reporting entities to mask 

OCR data for all OCR-related forms.
20

  The Commission should codify these masking provisions 

in an amended rule so that market participants would have legal certainty for data masking as 

opposed to uncertainty regarding whether CFTC Staff will continue to provide no-action relief.  

Staff previously acknowledged that foreign privacy laws may conflict with the Commission’s 

swap reporting requirements and granted no-action relief to permit market participants to mask 

certain swap data reported to the Commission or to an SDR.
21

  Although the no-action relief 

permits data masking for one of the OCR Forms, Form 102S, there is no relief for Forms 102A/B 

or Form 71.   

The Commission should propose rules to make clear that data masking is permitted for 

OCR Forms 102A/B/S and 71 where reporting entities have a reasonable basis to believe that 

foreign privacy law prohibits the disclosure.  Each of these forms requests information that could 

be governed by foreign privacy laws.  For example, the natural person and legal entity contact 

information requested on Forms 102A and B, including name, address, and phone number, often 

falls within the scope of protected data.  There is no policy rationale to permit data masking for 

some but not all OCR forms.  The Commission should also permit data masking where a foreign 

privacy law conditions disclosure upon receipt of a waiver from the customer/counterparty, but 

the necessary waiver has not been obtained or may be impractical.
22

 

                                                 
18

  Foreign privacy laws include, among others, data privacy, bank secrecy, state secrecy, and blocking statutes. 
19

  CFTC No-Action Letter No. 15-01 (Jan. 8, 2015).  
20

  See FIA No-Action Request to Vincent A. McGonagle, Request to Extend and Expand Existing No-Action 

Relief for Data Masking Due to Privacy Concerns (Dec. 8, 2014).   
21

  No-Action Letter No. 15-01.   
22

  For example, where consent is revocable or is required for each individual disclosure, it is of little practical 

assistance for a reporting entity.   
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The Commission should also remove some of the impractical conditions to the existing 

no-action relief.  For instance, the Commission should not require an entity to request that a 

foreign regulatory authority confirm the application of foreign privacy laws and provide a 

written confirmation of the law’s application.  Non-U.S. regulatory authorities may not have a 

process through which to handle these requests or may not respond to requests in a timely 

manner.  As with recent CFTC proposed rules that address conflicts with foreign laws, the 

Commission should permit reporting entities to rely upon the written advice of internal or 

external counsel in advance of masking any data.
23

   

FIA understands that the Commission is currently considering how to address data 

masking more broadly within the context of its swap reporting rules.  The Commission should 

incorporate the OCR reporting rules into its consideration of data privacy issues.  FIA would like 

to work with the Commission to develop an appropriate reporting framework so that reporting 

entities no longer need to decide whether to comply with either the laws of another jurisdiction 

or the OCR Rule. 

IV. The Commission Should Extend the Timeframe for Reporting Entities to Report 

Forms 102A/B 

A. Problem:  The Rule Imposes a Technologically Impractical Timeframe to 

Submit Forms 102A/B and Change Updates to Form 102A/B/S 

The OCR Rule requires reporting entities to submit Forms 102A and B by 9:00 A.M. on 

the business day following the day that an account becomes reportable.
24

  Prior to the OCR Rule, 

reporting entities were obligated to submit a Form 102 within three business days after an 

account became reportable.  The timeframe to submit a Form 102A/B under the OCR Rule 

exacerbates the problem of requiring reporting entities to submit significant OCR data about 

their customers.  Reporting entities process their large trader reporting files to identify reportable 

accounts at the end of the business day.  The deadline of 9:00 A.M. the following business day 

likely means that reporting entities will need 24-hour operations support to address any issues in 

the data collection or errors in the submission of a Form 102A/B.
25

  That would exacerbate the 

already high compliance costs imposed by the Rule. 

B. Solution:  Establish a Reasonable Timeframe to Submit Forms 102A/B 

and Change Updates to Form 102A/B/S 

As set forth in Exhibit A to this Petition, the Commission should amend CFTC Rule 

17.02(b), and (c) to require reporting entities to file a Form 102A/B by 9:00 A.M. the business 

                                                 
23

  In the CFTC’s proposed position limits rule, the Commission acknowledged that its rules may conflict with 

foreign and state laws, which led it to propose an exemption from the proposed position limits aggregation rule.  

Aggregation of Positions, 78 Fed. Reg 68946, 68950, 68977 (Nov. 15, 2013) (proposed rule). 
24

  See CFTC Rule 17.02(b)(2)(i) & (c)(2)(i). 
25

  FIA previously raised this problem with the CFTC in its comments to the proposed rule.  FIA Comment Letter 

at 7.  
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day following the date the account first becomes reportable, but provide reporting entities with 

the opportunity to re-submit, correct, or otherwise modify the report within three business days 

after the special account or volume threshold account becomes reportable.  Similarly, the 

Commission should amend CFTC Rules 17.02(b), and (c), along with CFTC Rule 20.5, to 

require reporting entities to file a change update with the CFTC by 9:00 A.M. the business day 

following when a change occurs, but provide reporting entities the opportunity to finalize the 

change update within three business days after the change occurs.  This modification would 

provide reporting entities with time to address technical issues such as the correction of files that 

were rejected by the CFTC’s reporting system.   

Finally, the Commission should clarify in the preamble to the proposed rule that it will 

not commence an enforcement action against a reporting entity for failure to report a change 

update if the customer/counterparty did not notify the reporting entity of the applicable change.  

To the extent that the Commission decides not to receive the majority of OCR data from the 

customers and counterparties directly on a Form 40/40S, as requested above, FIA and its 

members nevertheless request that the Commission amend the OCR Rule to provide additional 

time to report.   

V. The Commission Should Require SEFs to Establish Product Identifiers  

A. Problem:  A Lack of SEF Product Identifiers Prohibits Reporting Entities 

from Aggregating SEF-Executed Contracts Toward the Reportable 

Volume Threshold for Form 102B 

Under the OCR Rule, a clearing member must file a Form 102B where a trading account 

carries a trading volume of 50 or more contracts with the same product identifier, in a single day, 

on a single designated contract market or SEF.
26

  To determine whether the 50-contract threshold 

has been reached, a reporting entity must aggregate instruments with the same product identifier.   

The OCR Rule assumes, without factual basis, that SEFs will create and publish product 

identifiers for products traded on their respective markets, but neither it nor any other 

Commission rule requires SEFs to do so.  Without swap product identifiers, a clearing member 

cannot aggregate contracts toward the 50-contract threshold for purposes of Form 102B.  Even 

after SEFs create product identifiers for swaps, a clearing member will need to expend 

significant time and resources to develop systems that recognize and collate each SEF product 

identifier. 

No amount of delay will enable clearing members to aggregate SEF-executed 

transactions without a product identifier.  Staff’s recognition of this issue in the most recent OCR 

no-action relief does not address the fact that SEFs are under no regulatory obligation to set SEF 

product identifiers.  This leaves open the likelihood that the February 13, 2017 compliance date 

to aggregate SEF-executed transactions may arrive without SEFs adopting product identifiers to 

resolve the issue.   

                                                 
26

  CFTC Rule 15.04.   
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B. Solution:  Obligate SEFs to Create Product Identifiers  

It is unclear whether the recent extension until February 13, 2017 to report SEF-executed 

trades is intended to give Staff sufficient time to develop a methodology, and impose an 

obligation on SEFs, to establish product identifiers.  FIA encourages the Commission and Staff 

to coordinate with SEFs to create a general framework to set product identifiers, and to codify 

that framework in a proposed modification to CFTC Rule 15.04 set forth in Exhibit A to this 

Petition.   

VI. The Commission Should Increase the Reportable Volume Threshold  

A. Problem:  The Current Reportable Volume Threshold Triggers Form 

102B Filings for Market Participants With Immaterial Positions 

If the CFTC maintains the current 50-contract reportable volume threshold defined in 

CFTC Rule 15.04, FIA is concerned that reporting entities will report an excessive amount of 

data to the Commission.  This data appears to relate to small accounts that are attributable to an 

immaterial amount of intraday volume.  Based on discussions with CME, FIA understands that 

the 50-contract threshold should result in approximately 99% of CME volume being reportable.  

Even if the Commission increased the threshold to 500 contracts, the Commission should expect 

approximately 96% of the volume on CME to be reportable.  Although the 50-contract threshold 

amounts to a very minor increase in volume that is attributable to a reportable account compared 

to a 500-contract threshold, the 50-contract threshold greatly increases the burden on clearing 

members to collect, maintain, and report Form 102B to the Commission.   

B. Solution:  Increase the Form 102B Reporting Threshold  

As set forth in Exhibit A to this Petition, FIA requests that the Commission modify the 

reportable volume threshold in CFTC Rule 15.04 from 50 to 250 contracts.  This amended 

threshold still would enable the Commission to conduct robust market oversight because a very 

high degree of volume would be attributable to reportable accounts.  Given the marginal increase 

to reportable volume under the 50-contract threshold, the threshold appears to sweep in accounts 

that do not trade meaningful volume.  Rather than attempt to collect OCR data about all market 

participants, the Commission should focus its surveillance efforts on accounts attributable to the 

overwhelming majority of trading volume.   

VII. The Commission Should Amend Form 102S and Publish a Stand-Alone Form 

40S to Limit Confusing References to Futures-Related Terminology  

A. Problem:  Form 102S Relates to Cleared and Uncleared Swaps Activity, 

But Utilizes Futures-Related Terminology that is Only Relevant for 

Cleared Swaps 

Because Form 102S reporting entities include swap dealers and clearing members, Form 

102S relates to both cleared and uncleared swaps activity.  In designing Form 102S, the 

Commission borrowed language from existing futures-related OCR Forms (e.g., Form 102A).  
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Although the futures-related terminology applies within the context of cleared swaps, the same 

terminology does not apply within the context of uncleared swaps.  As a result, Form 102S 

utilizes terminology that is ambiguous and confusing for uncleared swap activity.  For example, 

Form 102S refers to “omnibus” accounts.  This term may be relevant to clearing members 

completing Form 102S for cleared swaps, but it has no meaning within the context of swap 

dealers reporting a Form 102S for uncleared swaps.  A reporting form that does not use language 

relevant to swap positions and counterparty relationships creates confusion when market 

participants attempt to input responsive information.  Because Form 102S requests information 

regarding cleared and uncleared swap activity, the Commission should incorporate the language 

used in both markets.  Otherwise, there is a significant risk that the current questions will elicit 

inaccurate or incomplete OCR data from customers and counterparties.   

B. Solution:  Amend Form 102S to Differentiate Between Cleared and 

Uncleared Swaps and Streamline the Form 

For Form 102S, the Commission should adopt FIA’s requested amendments and only 

obligate swap dealers and clearing members to report certain OCR data about their customers 

and counterparties.  The Commission should also modify Form 102S to incorporate language 

applicable to clearing members and their customers, as well as swap dealers and their 

counterparties.  FIA recommends that the Commission make the following modifications to 

Form 102S, which FIA incorporates into the proposed Form 102S in Exhibit B and the 

accompanying rule text in Exhibit A to this Petition:   

 Question 3(i) regarding the consolidated account type, should differentiate 

between a reporting clearing member and a reporting swap dealer.  A reporting 

clearing member should be required to identify the consolidated account as “house,” 

“clearing customer,” “principal,” or “counterparty.”  However, a reporting swap 

dealer only should identify the consolidated account as “principal,” or “counterparty.”  

Through these amendments, reporting entities submitting a Form 102S in their role as 

a swap dealer would no longer be obligated to interpret terms such as “house” 

account, which are relevant to cleared swaps, but are not relevant to uncleared swaps.  

 Only a reporting clearing member should respond to question 3(ii) regarding 

omnibus account information.  Omnibus account information is not relevant to 

uncleared swaps.  Accordingly, the Commission should only require reporting 

clearing members to respond to question 3(ii).   

 Clarify the definition of the “Consolidated Account Owner.”  FIA recommends 

that the Commission clarify in new CFTC Rule 20.1 the definition of a consolidated 

account owner.  Reporting entities should provide the Commission with the person 

attributed to a consolidated account as indicated in the reporting entity’s records.  

This information should provide the Commission with sufficient contact information 

about a consolidated account such that the Commission can issue a Form 40S for 

additional information about the reportable trader.   
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 Question 3(iv) should only be required if the consolidated account controller 

information is different than the consolidated account owner information.  At 

present, the request for the consolidated account owner and controller information 

creates confusion within the context of the over-the-counter swaps markets because 

the account owner and controller is oftentimes the counterparty.  To limit the 

potential for confusion, Form 102S should only require account controller 

information if it is different than the account owner information.   

 The Commission should eliminate questions added after the Commission 

finalized Form 102S.  Question 4 requests a brief description of the nature of the 

counterparty’s or customer’s paired swaps and swaptions activity.  Many reporting 

entities did not read this question also to require reporting entities to identify whether 

each particular activity is associated with paired swaps, paired swaptions, or both.  In 

an update to the CFTC’s technical guidance, Staff clarified that reporting entities 

must identify whether the nature of the each particular activity on the Form 102S is 

associated with paired swaps and/or paired swaptions.  This additional request 

imposes a significant burden on a reporting entity to categorize the nature of the 

activity and continuously to update whether that activity is associated with paired 

swaps and/or paired swaptions.  The burden on reporting entities does not appear to 

provide the Commission with a corresponding surveillance benefit.  Therefore, the 

Commission should remove the additional data and require reporting entities only to 

identify the nature of the customer’s or counterparty’s activity.   

C. Problem:  The Instructions to Form 40/40S Create Confusion  

Despite their different titles, Forms 40 and 40S use the same document to ask about a 

reportable trader’s futures, options on futures, and swaps activity.  However, the instructions 

include references to “special account” and “volume threshold account” that only apply to a 

Form 40 and may confuse reportable traders reading the instructions to complete a Form 40S.  

Furthermore, CFTC Rule 20.5 still states that a Form 40S shall be completed via the submission 

of a Form 40 “as if any references to futures or option contracts were references to paired swaps 

or swaptions.”  This instruction is outdated because Form 40, as amended by the OCR Rule, 

already asks for information about swaps activity, so any instruction to replace futures references 

with swap references is not accurate.   

D. Solution: Establish a Stand-Alone Form 40S Rather than Incorporate Form 

40 and Form 40S into the Same Form 

The Commission should establish a stand-alone Form 40S, removing references and 

definitions that relate only to Form 40.  In addition, because the Commission requests 

information regarding swaps activity on Form 40, the Commission should remove the outdated 

instruction in CFTC Rule 20.5(b) to complete Form 40S as if it were a Form 40, and replace 

references to futures or options with references to paired swaps or swaptions.  Therefore, FIA 

requests that the Commission modify CFTC Rule 20.5(b) as set forth in Exhibit A to this 

Petition.  
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VIII. Conclusion 

For the foregoing reasons, FIA respectfully requests that the Commission publish for 

notice and comment FIA’s requested amendments to the OCR Rule and, thereafter, adopt them 

as appropriate.  Please contact FIA if the Commission or Staff have any questions about our 

Petition. 

Respectfully submitted, 

    

Allison Lurton 

Senior Vice President and General Counsel 

 

Enclosures  

 

cc: Honorable Timothy G. Massad, Chairman 

 Honorable Mark P. Wetjen, Commissioner 

 Honorable Sharon Bowen, Commissioner 

 Honorable J. Christopher Giancarlo, Commissioner 

 Vincent A. McGonagle, Director  

 Jonathan L. Marcus, General Counsel 

 



APPENDIX A  

USActive 32725204.16 

PART 15—REPORTS—GENERAL PROVISIONS 

§ 15.00 Definitions of terms used in parts 15 to 19, and 21 of this chapter. 

As used in parts 15 to 19, and 21 of this chapter: 

(a) Cash or Spot, when used in connection with any commodity, means the actual commodity as distinguished 

from a futures or options contract in such commodity. 

(b) Clearing member means any person who is a member of, or enjoys the privilege of clearing trades in his 

own name through, the clearing organization of a designated contract market, registered derivatives transaction 

execution facility, or registered entity under section 1a(29) of the Act. 

(c) Clearing organization means the person or organization which acts as a medium for clearing transactions in 

commodities for future delivery or commodity option transactions, or for effecting settlements of contracts for future 

delivery or commodity option transactions, for and between members of any designated contract market, registered 

derivatives transaction execution facility or registered entity under section 1a(29) of the Act. 

(d) Compatible data processing media means data processing media approved by the Commission or its 

designee. 

(e) Customer means “customer” (as defined in §1.3(k) of this chapter) and “options customer” (as defined in 

§1.3(jj) of this chapter). 

(f) Customer trading program means any system of trading offered, sponsored, promoted, managed or in any 

other way supported by, or affiliated with, a futures commission merchant, an introducing broker, a commodity 

trading advisor, a commodity pool operator, or other trader, or any of its officers, partners or employees, and which 

by agreement, recommendations, advice or otherwise, directly or indirectly controls trading done and positions held 

by any other person. The term includes, but is not limited to, arrangements where a program participant enters into 

an expressed or implied agreement not obtained from other customers and makes a minimum deposit in excess of 

that required of other customers for the purpose of receiving specific advice or recommendations which are not 

made available to other customers. The term includes any program which is of the character of, or is commonly 

known to the trade as, a managed account, guided account, discretionary account, commodity pool or partnership 

account. 

(g) Discretionary account means a commodity futures or commodity option trading account for which buying 

or selling orders can be placed or originated, or for which transactions can be effected, under a general authorization 

and without the specific consent of the customer, whether the general authorization for such orders or transactions is 

pursuant to a written agreement, power of attorney, or otherwise. 

(h) Exclusively self-cleared contract means a cleared contract for which no persons, other than a reporting 

market and its clearing organization, are permitted to accept any money, securities, or property (or extend credit in 

lieu thereof) to margin, guarantee, or secure any trade. 

(i) Foreign clearing member means a “clearing member” (as defined by paragraph (b) of this section) who 

resides or is domiciled outside of the United States, its territories or possessions. 

(j) Foreign trader means any trader (as defined in paragraph (s) of this section) who resides or is domiciled 

outside of the United States, its territories or possessions. 

(k) Futures, futures contract, future delivery or contract for future delivery, means any contract for the 

purchase or sale of any commodity for future delivery that is executed on or subject to the rules of a reporting 

market, including all agreements, contracts and transactions that are treated by a clearing organization as fungible 

with such contracts. 

(l) Guided account program means any customer trading program which limits trading to the purchase or sale 

of a particular contract for future delivery of a commodity or a particular commodity option that is advised or 

recommended to the participant in the program. 

(m) Managed account program means a customer trading program which includes two or more discretionary 

accounts traded pursuant to a common plan, advice or recommendations. 
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(n) Open contracts means “open contracts” (as defined in §1.3(t) of this chapter) and commodity option 

positions held by any person on or subject to the rules of a board of trade which have not expired, been exercised, or 

offset. 

(o) Option, options, option contract, or options contract, unless specifically provided otherwise, means any 

contract for the purchase or sale of a commodity option that is executed on or subject to the rules of a reporting 

market, including all agreements, contracts and transactions that are treated by a clearing organization as fungible 

with such contracts. 

(p) Reportable position means: 

(1) For reports specified in parts 17, 18 and §19.00(a)(2) and (a)(3) of this chapter any open contract 

position that at the close of the market on any business day equals or exceeds the quantity specified in §15.03 of 

this part in either: 

(i) Any one futures of any commodity on any one reporting market, excluding futures contracts 

against which notices of delivery have been stopped by a trader or issued by the clearing organization of a 

reporting market; or 

(ii) Long or short put or call options that exercise into the same future of any commodity, or other 

long or short put or call commodity options that have identical expirations and exercise into the same 

commodity, on any one reporting market. 

(2) For the purposes of reports specified in §19.00(a)(1) of this chapter, any combined futures and futures-

equivalent option open contract position as defined in part 150 of this chapter in any one month or in all months 

combined, either net long or net short in any commodity on any one reporting market, excluding futures 

positions against which notices of delivery have been stopped by a trader or issued by the clearing organization 

of a reporting market, which at the close of the market on the last business day of the week exceeds the net 

quantity limit in spot, single or in all-months fixed in §150.2 of this chapter for the particular commodity and 

reporting market. 

(q) Reporting market means a designated contract market or a registered entity under section 1a(40) of the Act. 

(r) Special account means any commodity futures or option account in which there is a reportable position. 

(s) Trader means a person who, for his own account or for an account which he controls, makes transactions in 

commodity futures or options, or has such transactions made. 

(t) Control means to actually direct, by power of attorney or otherwise, the trading of a special account or a 

consolidated account. A special account or a consolidated account may have more than one controller. 

(u) Reportable trading volume means contract trading volume that meets or exceeds the level specified in 

§15.04. 

(v) Omnibus account means any trading account that one futures commission merchant, clearing member or 

foreign broker carries for another and in which the transactions of multiple individual accounts are combined. The 

identities of the holders of the individual accounts are not generally known or disclosed to the carrying firm. 

(w) Omnibus account originator means any futures commission merchant, clearing member or foreign broker 

that executes trades for one or more customers via one or more accounts that are part of an omnibus account carried 

by another futures commission merchant, clearing member or foreign broker. 

(x) Volume threshold account means any trading account that carries reportable trading volume on or subject to 

the rules of a reporting market that is a board of trade designated as a contract market under section 5 of the Act or a 

swap execution facility registered under section 5h of the Act. 

(y) Omnibus volume threshold account means any trading account that, on an omnibus basis, carries reportable 

trading volume on or subject to the rules of a reporting market that is a board of trade designated as a contract 

market under section 5 of the Act or a swap execution facility registered under section 5h of the Act. 

(z) Omnibus reportable sub-account means any trading sub-account of an omnibus volume threshold account, 

which sub-account executes reportable trading volume on an omnibus basis. Omnibus reportable sub-account also 

means any trading account that is itself an omnibus account, executes reportable trading volume, and is a sub-

account of another omnibus reportable sub-account. 
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(aa) Reportable sub-account means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

(bb) Trading account controller means, for reports specified in §17.01(a) of this chapter, a natural person who 

by power of attorney or otherwise actually directs the trading of a reportable tradertrading account. A trading 

account may have more than one controller. 

(cc) Volume threshold account controller means a natural person who by power of attorney or otherwise 

actually directs the trading of a volume threshold account. A volume threshold account may have more than one 

controller. 

(dd) Reportable sub-account controller means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 

(ee) Trading account owner means the person indicated in a futures commission merchant’s, clearing 

member’s, or foreign broker’s books and records as the holder of the account. 

(ff) Volume threshold account owner means the person indicated in a clearing member’s books and records as 

the holder of the account.  

(gg) Reportable sub-account owner means the person indicated in an omnibus account originator’s books and 

records as the holder of the account. 

§ 15.04 Reportable trading volume level. 

The volume quantity for the purpose of reports filed under parts 17 and 18 of this chapter is trading volume of 

250 or more contracts, during a single trading day, on a single reporting market that is a board of trade designated as 

a contract market under section 5 of the Act or a swap execution facility registered under section 5h of the Act, in all 

instruments that such reporting market shall designates with the same product identifier (including purchases and 

sales, and inclusive of all expiration months). 
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PART 17—REPORTS BY REPORTING MARKETS, FUTURES COMMISSION 

MERCHANTS, CLEARING MEMBERS, AND FOREIGN BROKERS 

§17.01 Identification of special accounts, volume threshold accounts, and omnibus accounts. 

(a)  Identification of special accounts. When a special account is reported for the first time, the futures 

commission merchant, clearing member, or foreign broker shall identify the special account to the Commission on 

Form 102, in accordance with the form instructions and as specified in §17.02(b). 

(b) Identification of volume threshold accounts. Each clearing member shall identify and report its volume 

threshold accounts to the Commission on Form 102, in accordance with the form instructions and as specified in 

§17.02(c). 

(c) Identification of omnibus accounts and sub-accounts. Each originator of an omnibus volume threshold 

account identified in Form 102 or an omnibus reportable sub-account identified in Form 71 shall, after a special call 

upon such originator by the Commission or its designee, file with the Commission an “Identification of Omnibus 

Accounts and Sub-Accounts” on Form 71, to be completed in accordance with the instructions thereto, at such time 

and place as directed in the call. 

(d) Exclusively self-cleared contracts. Unless determined otherwise by the Commission, reporting markets that 

list exclusively self-cleared contracts shall meet the requirements of paragraphs (a) and (b) of this section, as they 

apply to trading in such contracts by all clearing members, on behalf of all clearing members. 

(e) Special call provision. Upon a call by the Commission or its designee, the reports required to be filed by 

futures commission merchants, clearing members, foreign brokers, and reporting markets under paragraphs (a) 

through (d) of this section shall be submitted within 24 hours of the Commission or its designee's request in 

accordance with the instructions accompanying the request. 

§ 17.02 Form, manner and time of filing reports. 

Unless otherwise instructed by the Commission or its designee, the reports required to be filed by reporting 

markets, futures commission merchants, clearing members, and foreign brokers under §§17.00 and 17.01 shall be 

filed as specified in paragraphs (a) through (c) of this section. 

(a)  Section 17.00(a) reports. Reports filed under §17.00(a) shall be submitted through electronic data 

transmission procedures approved in writing by the Commission or its designee not later than 9 a.m. on the business 

day following that to which the information pertains. Unless otherwise specified by the Commission or its designee, 

the stated time is eastern time for information concerning markets located in that time zone, and central time for 

information concerning all other markets.
1
 

(b)  Section 17.01(a) reports. For data submitted pursuant to §17.01(a) on Form 102: 

(1)  Form of submission. Form 102 must be submitted to the Commission in the form and manner provided 

on www.cftc.gov.   

(2)  Time of submission. For each account that becomes reportable as a special account, the futures 

commission merchant, clearing member, or foreign broker, as appropriate, shall submit a Form 102 to the 

Commission, in accordance with the instructions thereto, and in the manner specified by the Commission or its 

designee. Such form shall be submitted in accordance with the instructions and schedule set forth in paragraphs 

(b)(2)(i) and (ii) of this section: 

(i)  The applicable reporting party shall submit a completed Form 102 to the Commission no later than 

9 a.m. on the business day following the date on which the special account becomes reportable, or on such 

other date as directed by special call of the Commission or its designee, and as periodically required 

thereafter by paragraphs (b)(3) and (4) of this section, provided however, the reporting party may re-

submit, amend, or otherwise modify the report no later than 9 a.m. on the third business day after the 

                                                           
1
  Per section II.B of the Petition, the Commission should clarify in the preamble to the proposed rules that 

reporting entities can reasonably rely on information provided by customers/counterparties and that the Commission 

will not commence an enforcement action if a reporting entity has no reason to believe that the information provided 

was incorrect. 

http://www.cftc.gov/
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special account becomes reportable.  Such form shall include all required information, including the names 

of trading account owner(s). and controller(s) of each trading account that is not an omnibus account, and 

that comprises a special account reported on the form, provided that, with respect to such owners(s) and 

controller(s), information other than the names of such parties may be reported in accordance with the 

instructions and schedule set forth in paragraph (b)(2)(ii) of this section. Unless otherwise specified by the 

Commission or its designee, the stated time is eastern time for information concerning markets located in 

that time zone, and central time for information concerning all other markets. 

(ii)  With respect to the owner(s) and controller(s) of each trading account that is not an omnibus 

account, and that comprises a special account reported on Form 102, information other than the names of 

such parties must be provided on Form 102 no later than 9 a.m. on the third business day following the date 

on which the special account becomes reportable, or on such other date as directed by special call of the 

Commission or its designee, and as periodically required thereafter by paragraphs (b)(3) and (4) of this 

section. Unless otherwise specified by the Commission or its designee, the stated time is eastern time for 

information concerning markets located in that time zone, and central time for information concerning all 

other markets. 

(3) Change updates. If any change causes the information filed by a futures commission merchant, 

clearing member, or foreign broker on a Form 102 for a special account to no longer be accurate, then such 

futures commission merchant, clearing member, or foreign broker shall file an updated Form 102 with the 

Commission in accordance with the instructions and schedule set forth in paragraphs (b)(2)(i) and (ii) of this 

section, or on such other date as directed by special call of the Commission, provided that, a futures commission 

merchant, clearing member, or foreign broker may stop providing change updates for a Form 102 that it has 

submitted to the Commission for any special account upon notifying the Commission or its designee that the 

account in question is no longer reportable as a special account and has not been reportable as a special account 

for the past six months.
2
 

(4) Refresh updates. For Special Accounts—Starting on a date specified by the Commission or its 

designee and at the end of each annual increment thereafter (or such other date specified by the Commission or 

its designee that is equal to or greater than six months), each futures commission merchant, clearing member, or 

foreign broker shall resubmit every Form 102 that it has submitted to the Commission for each of its special 

accounts, provided that, a futures commission merchant, clearing member, or foreign broker may stop providing 

refresh updates for a Form 102 that it has submitted to the Commission for any special account upon notifying 

the Commission or its designee that the account in question is no longer reportable as a special account and has 

not been reportable as a special account for the past six months. 

(c)  Section 17.01(b) reports. For data submitted pursuant to §17.01(b) on Form 102: 

(1) Form of submission. Form 102 must be submitted to the Commission in the form and manner provided 

on www.cftc.gov. 

(2) Time of submission. For each account that becomes reportable as a volume threshold account, the 

clearing member shall submit a Form 102 to the Commission, in accordance with the instructions thereto, and in 

the manner specified by the Commission or its designee. Such form shall be submitted in accordance with the 

instructions and schedule set forth in paragraphs (c)(2)(i) and (ii) of this section: 

(i) The clearing member shall submit a completed Form 102 to the Commission no later than 9 a.m. 

on the business day following the date on which the volume threshold account becomes reportable, or on 

such other date as directed by special call of the Commission or its designee, and as periodically required 

thereafter by paragraphs (c)(3) and (4) of this section, provided however, the clearing member may re-

submit, amend, or otherwise modify the report no later than 9 a.m. on the third business day after the 

volume threshold account becomes reportable. Such form shall include all required information, including 

the names of the volume threshold account owner(s). and controller(s) of each volume threshold account 

reported on the form that is not an omnibus account, provided that, with respect to such owners(s) and 

                                                           
2
  Per section IV.B of the Petition, the Commission should clarify in the preamble to any proposal to modify the 

OCR Rule that the Commission will not commence an enforcement action against a reporting entity for failure to 

report a change update if the customer/counterparty did not notify the reporting entity of the applicable change. 

http://www.cftc.gov/
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controller(s), information other than the names of such parties may be reported in accordance with the 

instructions and schedule set forth in paragraph (c)(2)(ii) of this section. Unless otherwise specified by the 

Commission or its designee, the stated time is eastern time for information concerning markets located in 

that time zone, and central time for information concerning all other markets. 

(ii) With respect to the owner(s) and controller(s) of each volume threshold account reported on Form 

102 that is not an omnibus account, information other than the names of such parties must be provided on 

Form 102 no later than 9 a.m. on the third business day following the date on which the volume threshold 

account becomes reportable, or on such other date as directed by special call of the Commission or its 

designee, and as periodically required thereafter by paragraphs (c)(3) and (4) of this section. Unless 

otherwise specified by the Commission or its designee, the stated time is eastern time for information 

concerning markets located in that time zone, and central time for information concerning all other markets. 

(3) Change updates. If any change causes the information filed by a clearing member on a Form 102 for a 

volume threshold account to no longer be accurate, then such clearing member shall file an updated Form 102 

with the Commission in accordance with the instructions and schedule set forth in paragraphs (c)(2)(i) and (ii) 

of this section, or on such other date as directed by special call of the Commission, provided that, a clearing 

member may stop providing Form 102 change updates for a volume threshold account upon notifying the 

Commission or its designee that the volume threshold account executed no trades in any product in the past six 

months on the reporting market at which the volume threshold account reached the reportable trading volume 

level.
3 
 

(4) Refresh updates. For Volume Threshold Accounts—Starting on a date specified by the Commission or 

its designee and at the end of each annual increment thereafter (or such other date specified by the Commission 

or its designee that is equal to or greater than six months), each clearing member shall resubmit every Form 102 

that it has submitted to the Commission for each of its volume threshold accounts, provided that, a clearing 

member may stop providing refresh updates for a Form 102 that it has submitted to the Commission for any 

volume threshold account upon notifying the Commission or its designee that the volume threshold account 

executed no trades in any product in the past six months on the reporting market at which the volume threshold 

account reached the reportable trading volume level. 

                                                           
3
  Per section IV.B of the Petition, the Commission should clarify in the preamble to any proposal to modify the 

OCR Rule that the Commission will not commence an enforcement action against a reporting entity for failure to 

report a change update if the customer/counterparty did not notify the reporting entity of the applicable change. 



APPENDIX A  

7 

PART 18 – REPORTS BY TRADERS 

§ 18.05 Maintenance of books and records. 

(a)  Every volume threshold account controller; person who owns a volume threshold account; reportable sub-

account controller; person who owns a reportable sub-account; and trader who owns, holds, or controls a reportable 

futures or option position shall keep books and records showing all details concerning all positions and transactions 

in the commodity or swap: 

(1)  On all reporting markets; 

(2)  Executed over the counter or pursuant to part 35 of this chapter; 

(3)  On exempt commercial markets operating under a Commission grandfather relief order issued pursuant 

to Section 723(c)(2)(B) of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. 111-203, 

124 Stat. 1376 (2010)); 

(4)  On exempt boards of trade operating under a Commission grandfather relief order issued pursuant to 

Section 734(c)(2) of the Dodd-Frank Wall Street Reform and Consumer Protection Act (Pub. L. 111-203, 124 

Stat. 1376 (2010)); and 

(5)  On foreign boards of trade. 

(b)  Every such volume threshold account controller; person who owns a volume threshold account; reportable 

sub-account controller; person who owns a reportable sub-account; and trader who owns, holds, or controls a 

reportable futures or option position shall also keep books and records showing all details concerning all positions 

and transactions in the cash commodity or swap, its products and byproducts, and all commercial activities that it 

hedges in the futures, option, or swap contract in which it is reportable. 

(c)  Every volume threshold account controller; person who owns a volume threshold account; reportable sub-

account controller; person who owns a reportable sub-account; and trader who owns, holds, or controls a reportable 

futures or option position shall provide to a futures commission merchant, clearing member, or foreign broker the 

information necessary to file the reports specified under § 17.01 of this chapter, and upon request furnish to the 

Commission any pertinent information concerning such positions, transactions, or activities in a form acceptable to 

the Commission. 
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PART 20—LARGE TRADER REPORTING FOR PHYSICAL COMMODITY SWAPS 

§ 20.1 Definitions. 

As used in, and solely for the purposes of, this part: 

Business day means “business day” as that term is defined in §1.3 of this chapter. 

Cleared product means a paired swap or swaption that a clearing organization offers or accepts for clearing. 

Clearing member means any person who is a member of, or enjoys the privilege of, clearing trades in its own 

name through a clearing organization. 

Clearing organization means the person or organization that acts as a medium between clearing members for 

the purpose of clearing swaps or swaptions or effecting settlements of swaps or swaptions. 

Closed swap or closed swaption means a swap or swaption that has been settled, exercised, closed out or 

terminated. 

Commodity reference price means the price series (including derivatives contract and cash market prices or 

price indices) used by the parties to a swap or swaption to determine payments made, exchanged, or accrued under 

the terms of the contracts. 

Consolidated Account Owner means the person attributed to a consolidated account as indicated in the reporting 

entity’s records.   

Counterparty means, from the perspective of one side to a contract, the person that is the direct legal 

counterparty corresponding to the other side of the contract. 

Clearing member customer means any person for whom a reporting entity clears a swap or swaption position. 

Futures equivalent means an economically equivalent amount of one or more futures contracts that represents a 

position or transaction in one or more paired swaps or swaptions consistent with the conversion guidelines in 

appendix A of this part. 

Open swap or swaption means a swap or swaption that has not been closed. 

Paired swap or paired swaption means an open swap or swaption that is: 

(1) Directly or indirectly linked, including being partially or fully settled on, or priced at a differential to, the 

price of any commodity futures contract listed in §20.2; or 

(2) Directly or indirectly linked, including being partially or fully settled on, or priced at a differential to, the 

price of the same commodity for delivery at the same location or locations. 

Person means any “person” as that term is defined in §1.3 of this chapter. 

Reportable account or consolidated account that is reportable means a consolidated account that includes a 

reportable position. 

Reportable position means: 

(1)(i) A position, in any one futures equivalent month, comprised of 50 or more futures equivalent paired 

swaps or swaptions based on the same commodity underlying a futures contract listed in §20.2, grouped separately 

by swaps and swaptions, then grouped by gross long contracts on a futures equivalent basis or gross short contracts 

on a futures equivalent basis; 

(ii) For a consolidated account (described in §20.4(a)) that includes a reportable position as defined in 

paragraph (1)(i) of this definition, all other positions in that account that are based on the commodity that renders the 

account reportable; and 

(iii) The first reporting day on which a consolidated account (described in §20.4(a)) no longer includes a 

reportable position as described in paragraph (1)(i) of this definition (because on such day, the reporting entity's 

consolidated account shall continue to be considered and treated as if it in fact included reportable positions as 

described in paragraph (1)(i) of this definition); or 
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(2) At the discretion of a reporting entity, and as an alternative to paragraph (1) of this definition, so long as 

the same method is consistently applied to all consolidated accounts (as described in §20.4(a)) of the reporting 

entity, all positions on a gross basis in a consolidated account that are based on the same commodity. 

Reporting day means the period of time between a clearing organization or reporting entity's usual and 

customary last internal valuation of paired swaps or swaptions and the next such period, so long as the period of 

time is consistently observed on a daily basis and the Commission is notified, upon its request, of the manner by 

which such period is calculated and any subsequent changes thereto. 

Reporting entity means: 

(1)  A clearing member; or 

(2)  A swap dealer in one or more paired swaps or swaptions as that term is defined in section 1a of the Act 

and any Commission definitional regulations adopted thereunder. 

Swap means: 

(1)  Until the effective date of any definitional rulemaking regarding “swap” by the Commission under 

section 1a of the Act, an agreement (including terms and conditions incorporated by reference therein) which is a 

commodity swap (including any option to enter into such swap) within the meaning of “swap agreement” under 

§35.1(b)(1) of this chapter, or a master agreement for a commodity swap together with all supplements thereto; or 

(2)  “Swap” as defined in section 1a of the Act and any Commission definitional regulations adopted 

thereunder, upon the effective date of such regulations. 

Swaption means an option to enter into a swap or a swap that is an option. 

 

§ 20.5 Series S filings. 

(a)  102S filing.  

(1) When a counterparty consolidated account first becomes reportable, the reporting entity shall submit a 

102S filing, in accordance with the form instructions and as specified in this section.   

(2)  A reporting entity may submit a 102S filing only once for each counterparty, even if such persons at 

various times have multiple reportable positions in the same or different paired swaps or swaptions. 

(3)  Reporting entities shall submit a 102S filing within three days following the first day a consolidated 

account first becomes reportable or at such time as instructed by the Commission upon special call.
4
 

(4) Change updates. If any change causes the information filed by a clearing member or swap dealer on a 

Form 102 for a consolidated account to no longer be accurate, then such clearing member or swap dealer shall 

file an updated Form 102 with the Commission no later than 9 a.m. on the business day after such change 

occurs, provided however, the clearing member or swap dealer may re-submit, amend, or otherwise modify the 

report no later than 9 a.m. on the third business day after the consolidated account becomes reportable, or on 

such other date as directed by special call of the Commission.,  pProvided that, a clearing member or swap 

dealer may stop providing change updates for a Form 102 that it has submitted to the Commission for any 

consolidated account upon notifying the Commission or its designee that the account in question is no longer 

reportable as a consolidated account and has not been reportable as a consolidated account for the past six 

months. Unless otherwise specified by the Commission or its designee, the stated time is eastern time for 

                                                           
4
  Per section II.B of the Petition, the Commission should clarify in the preamble to the proposed rules that 

reporting entities can reasonably rely on information provided by customers/counterparties and that the Commission 

will not commence an enforcement action if a reporting entity has no reason to believe that the information provided 

was incorrect. 
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information concerning markets located in that time zone, and central time for information concerning all other 

markets.
 5
 

(5) Refresh updates. For Consolidated Accounts—Starting on a date specified by the Commission or its 

designee and at the end of each annual increment thereafter (or such other date specified by the Commission or 

its designee that is equal to or greater than six months), each clearing member or swap dealer shall resubmit 

every Form 102 that it has submitted to the Commission for each of its consolidated accounts, provided that, a 

clearing member or swap dealer may stop providing refresh updates for a Form 102 that it has submitted to the 

Commission for any consolidated account upon notifying the Commission or its designee that the account in 

question is no longer reportable as a consolidated account and has not been reportable as a consolidated account 

for the past six months. 

(b) 40S filing. Every person subject to books or records under § 20.6 shall after a special call upon such person 

by the Commission file with the Commission a 40S filing at such time and place as directed in the call. A 40S filing 

shall consist of the submission of a Form 40, which shall be completed by such person as if any references to futures 

or option contracts were references to paired swaps or swaptions as defined in §20.1. 

(c) Every person with a reportable position shall provide to a reporting entity the information necessary to file 

the reports specified under paragraph (a) of this Section. 

                                                           
5
  Per section IV.B of the Petition, the Commission should clarify in the preamble to any proposal to modify the 

OCR Rule that the Commission will not commence an enforcement action against a reporting entity for failure to 

report a change update if the customer/counterparty did not notify the reporting entity of the applicable change. 
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CFTC FORM 102 

Identification of Special Accounts, Volume Threshold 

Accounts, and Consolidated Accounts 

 
NOTICE:  Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)

1
 and 

the regulations thereunder,
2
 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C. 

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result 

in punishment by fine or imprisonment, or both. 

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting this information is granted in sections 4a, 4c(b), 4g, 4i and 8 of 

the CEA and related regulations (see, e.g., 17 CFR § 17.01(b)). The information solicited from entities 

and individuals engaged in activities covered by the CEA is required to be provided to the CFTC, and 

failure to comply may result in the imposition of criminal or administrative sanctions (see, e.g., 7 U.S.C. 

sections 9 and 13a-1, and/or 18 U.S.C. 1001). The information requested is most commonly used in the 

Commission’s market and trade practice surveillance activities to (a) provide information concerning the 

size and composition of the commodity derivatives markets, (b) permit the Commission to monitor and 

enforce speculative position limits and (c) enhance the Commission’s trade surveillance data. The 

requested information may be used by the Commission in the conduct of investigations and litigation and, 

in limited circumstances, may be made public in accordance with provisions of the CEA and other 

applicable laws. It may also be disclosed to other government agencies and to contract markets to meet 

responsibilities assigned to them by law. The information will be maintained in, and any additional 

disclosures will be made in accordance with, the CFTC System of Records Notices, available on 

www.cftc.gov. 

                                                 
1
 7 U.S.C. section 1, et seq. 

2
 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://www.cftc.gov/
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BACKGROUND & INSTRUCTIONS 

17 CFR 17.01(a) requires each futures commission merchant, clearing member, or foreign broker to 

identify and report its special accounts to the Commission on Form 102. 17 CFR 17.01(b) requires each 

clearing member to identify and report its volume threshold accounts to the Commission on Form 102. In 

addition, 17 CFR 20.5 requires each reporting entity holding or carrying a consolidated account with a 

reportable position to identify and report the counterparty of such account to the Commission by 

submitting a 102S filing. As appropriate, please follow the instructions below to generate and submit the 

required report or filing. Unless the context requires otherwise, the terms used herein shall have the same 

meaning as ascribed in parts 15 to 21 of the Commission’s regulations. 

Complete Form 102 as follows: 

General Information – Cover Sheet: All filers. 

Section 102A: Only complete when submitting Form 102 for a special 

account. 

Section 102B: Only complete when submitting Form 102 for a volume 

threshold account. 

Section 102S: Only complete when submitting a 102S filing. 

Signature/Authentication: All filers. 

Submitting Form 102: Once completed, please submit this form to the Commission pursuant to the 

instructions on www.cftc.gov or as otherwise directed by Commission staff. If submission attempts fail, 

the reporting trader shall contact the Commission at techsupport@cftc.gov for further technical support. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 
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General Information – Cover Sheet. 

Please indicate the type of account to be reported (choose only one): 

Special Account (please complete section 102A)  

Volume Threshold Account 102 (please complete section 102B)  

Consolidated Account 102S filing (please complete section 102S)  

Reporting Firm Contact Information:3
 

Whether submitting Form 102 for a special account, volume threshold account, or as a 

102S filing for a consolidated account, please provide the contact information of the 

reporting firm and, as applicable, indicate whether the reporting firm is a futures 

commission merchant, clearing member, foreign broker, and/or swap dealer. In addition, 

provide the reporting firm’s reporting firm ID.
4
 

Name of Reporting Firm:  [For each field, check box if field reported to LEI 

provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Reporting Firm Contact Name (a natural person, “Contact”): 

Contact Job Title: 

Contact Phone Number:
5
 

Contact Email Address: 

Firm Website: 

Firm NFA ID (if any): 

Firm Legal Entity Identifier (if any):
6
 

Reporting Firm Type(s) (mark all that apply): 

                                                 
3
 The term “reporting firm” as used herein may refer to a futures commission merchant, clearing member, foreign 

broker, swap dealer, or other reporting entity, as appropriate. 
4
 The “reporting firm ID” is an alpha-numeric identifier assigned by the Commission. 

5
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
6
 If the Firm Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI provider), 

then the reporting party is not required to report any of the fields marked above in bold and italics (Name of 

Reporting Firm, Street Address, City, State, Country, and Zip/Postal Code (collectively, the “Optional Fields”)) that 

were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated with this Firm Legal 

Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI provider) is modified 

in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the reporting party will 

not be required to report any of the Supplemental Fields that were reported to the CICI Utility (or other CFTC-

accepted LEI provider) and are associated with this Firm Legal Entity Identifier. Reporting parties that take 

advantage of such relief from duplicative reporting when making their web-based or FTP submission should check 

the box in the web form corresponding to the appropriate field (or make appropriate changes to their FTP data 

submission) to indicate that the omitted information has been reported to an LEI provider. 
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 Futures commission merchant 

 Clearing member 

 Foreign broker 

 Swap dealer 

 Other:   

Reporting Firm ID: 
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Section 102A – Identifying and reporting a special account. 

1. New/Modified Indicator: 

 Special account being reported for the first time 

 Re-submitted or modified Information for a previously 

reported special account 

2. Special Account Origination. 

For each special account, indicate whether the account is being reported based on 

ownership of a reportable position, control of a reportable position, both ownership 

and control of a reportable position, or because it is an omnibus account with a 

reportable position (choose only one): 

Ownership of a reportable position
7
  

(complete questions 3, 4, 6, 89, and 910) 
 

Control of a reportable position  

(complete questions 3, 67, and 89, and 910) 
 

Ownership and control of a reportable position  

(complete questions 3, 6, 67, 89, and 910) 
 

Omnibus account with a reportable position
8
  

(complete questions 3, 5, 78, 89, and 910) 
 

3. Reporting number and name.
9
 

Provide the reporting number and name of the special account. 

Special Account Number:  

Special Account Name: 

4. House or Customer Indicator. 

If the reported special account is being reported based on ownership of a reportable 

position, indicate whether the special account is a house or customer account of the 

reporting firm: 

 HOUSE 

 CUSTOMER 

                                                 
7
 Reporting parties are not required to submit Form 102A based solely on ownership of a reportable position at this 

time. 
8
 Omnibus accounts are accounts that one futures commission merchant, clearing member or foreign broker carries 

for another in which the transactions of multiple individual accounts are combined. The identities of the holders of 

the individual accounts are not generally known or disclosed to the carrying firm. 
9
 Reporting firms shall assign a reporting number and name to each special account when it is reportable for the first 

time in futures or options on futures. If an account has been assigned a number and name for reporting in futures 

(options), use the same number and name for reporting options (futures). Such reporting number and name must not 

be changed or assigned to any other special account without the prior approval of the Commission. 
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5. Omnibus Account Information. 

If the reported special account is an omnibus account, indicate whether the account is 

a house or customer omnibus account:
10

 

 HOUSE 

 CUSTOMER 

6.  Special Account Owner(s) Contact Information. 

Provide the following information regarding the owner of this special account.  

Owners may be natural persons or any type of legal entity. 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  
Natural person:  

Name of Special Account Owner: [For each field, check box if field reported to 

LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
11

 

Email Address: 

Contact Name (if owner not a natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:
12

 

Contact Email Address: 

Owner Website (if any):
13

 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):
14

 

                                                 
10

 House omnibus accounts exclusively contain the proprietary accounts of the omnibus account originator. 

Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is the obligation 

of the omnibus account originator to correctly identify the omnibus account type to the reporting entity. 
11

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
12

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
13

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
14

 If the Owner Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Special Account Owner, Street Address, City, State, Country, and Zip/Postal Code (collectively, the “Optional 

Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated with this 

Owner Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 

provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 

reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 
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7. 6. Special Account Controller(s) Contact Information. 

Provide the following information regarding the controller of this special account. 

Controllers may be natural persons or any type of legal entity. 

Indicate whether the controller is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Special Account Controller: [For each field, check box if field reported 

to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
15

 

Email Address: 

Contact Name (if controller not a natural person): 

Contact Job Title: 

Contact Relationship to Controller: 

Contact Phone Number:
16

 

Contact Email Address: 

Controller Website (if any):
17

 

Controller NFA ID (if any): 

Controller Legal Entity Identifier (if any):
18

 

                                                                                                                                                             
(or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Reporting parties 

that take advantage of such relief from duplicative reporting when making their web-based or FTP submission 

should check the box in the web form corresponding to the appropriate field (or make appropriate changes to their 

FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
15

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
16

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
17

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
18

 If the Controller Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Special Account Controller, Street Address, City, State, Country, and Zip/Postal Code (collectively, the “Optional 

Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated with this 

Controller Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 

provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 

reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Controller Legal Entity Identifier. Reporting 

parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
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8. 7. Omnibus Account Originator Contact Information. 

Provide contact information for the originator of the omnibus account in this special 

account. 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address:  

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
19

 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:
20

 

Contact Email Address: 

Originator Website (if any):
21

 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):
22

 

9. 8. Identification of Trading Account(s) that Comprise the Special Account. 

For each special account reported by an entity acting as a clearing member, provide 

the trading account number(s), and any related short code(s), that comprise this 

special account. Also identify the reporting market at which each trading account 

number appears. 

Trading Account Number: 

Short Code(s):  

Reporting Market: 

                                                 
19

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
20

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
21

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
22

 If the Originator Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Omnibus Account Originator, Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Originator Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 



Exhibit B  

9 

10.9. Trading Account Ownership and Control Information. 

(i) Omnibus Account Information. 

For each trading account identified in question 89, is such account an omnibus 

account, or used to execute trades for an omnibus account? 

 YES 

 NO 

If NO, proceed to (ii) and (iii), below. If YES, indicate whether the account is a 

house or customer omnibus account and provide contact information for the 

originator of the omnibus account:
23

 

 HOUSE 

 CUSTOMER 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
24

 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:
25

 

Contact Email Address: 

Originator Website (if any):
26

 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):
27

 

                                                 
23

 As above, house omnibus accounts exclusively contain the proprietary accounts of the omnibus account 

originator. Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is 

the obligation of the omnibus account originator to correctly identify the omnibus account type to the reporting 

entity. 
24

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
25

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
26

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
27

 If the Originator Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Omnibus Account Originator, Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 
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(ii) Trading Account Owner(s). 

For each trading account identified in question 89 that is not an omnibus account, 

provide the requested information for each trading account owner (“owner”), as 

defined in Rule 15.00(bb). 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Trading Account Owner(s):  [For each field, check box if field reported 

to LEI provider in lieu of reported on this form ] 

Follow-On Information:
28

 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
29

 

Email Address (if owner(s) a natural person): 

Contact Name (provide only if owner is not a 

natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:
30

 

Contact Email Address: 

Owner Website (if any):
31

 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):
32

 

                                                                                                                                                             
with this Originator Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
28

 Follow-On Information may be submitted by the later date specified in § 17.02. 
29

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
30

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
31

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
32

 If the Owner Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Trading Account Owner(s), Street Address, City, State, Country, and Zip/Postal Code (collectively, the “Optional 

Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated with this 

Owner Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 
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(iii) Trading Account Controller(s). 

For each trading account identified in question 9 that is not an omnibus account, provide 

the requested information for each controller (“controller”). NOTE: As defined in 

§ 15.00, the controller identified for a trading account that comprises or pertains to a 

special account must be a natural person. 

Name of Trading Account Controller(s): 

Follow-On Information:
33

 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
34

 

Name of Employer: 

Employer NFA ID (if any): 

Employer Legal Entity Identifier (if any): 

Job Title: 

Relationship to Owner: 

Email Address: 

Controller NFA ID (if any): 

101. For Reporting Firms That Are Foreign Brokers. 

If the reporting firm indicated that it is a foreign broker in the “Reporting Firm 

Contact Information” above, identify the reporting firm’s U.S. futures commission 

merchant. 

Name of U.S. futures commission merchant: 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Contact Name at U.S. futures commission merchant (a natural person, 

“Contact”): 

Contact Job Title: 

Contact Phone Number:
35

 

Contact Email Address: 

  

                                                                                                                                                             
provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 

reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Reporting parties 

that take advantage of such relief from duplicative reporting when making their web-based or FTP submission 

should check the box in the web form corresponding to the appropriate field (or make appropriate changes to their 

FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
33

 Follow-On Information may be submitted by the later date specified in § 17.02. 
34

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
35

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Section 102B – Identifying and reporting a volume threshold account. 

1. New/Modified Indicator: 

 Volume threshold account being reported for the first time 

 Re-submitted or modified Information for a previously reported 

volume threshold account 

2. Trading Account Data for the Volume Threshold Account. 

Provide the trading account number, and any related short code(s), deemed to be a 

volume threshold account. Also identify the reporting market at which the volume 

threshold account had reportable trading volume. 

Trading Account Number: 

Short Code(s): 

Reporting Market: 

3. Associated Special Account Number. 

If the volume threshold account has been previously identified as a trading account that 

comprises a special account(s) reported by a clearing member in question 89 in section 

102A of this form, provide the associated special account number(s). 

4. Omnibus Account Information.
36

 

Is the reported volume threshold account an omnibus account, or used to execute trades 

for an omnibus account? 

 YES 

 NO 

If NO, proceed to (5) and (6), below. If YES, indicate whether the account is a house or 

customer omnibus account and provide contact information for the originator of the 

omnibus account:
37

 

 HOUSE 

 CUSTOMER 

                                                 
36

 As above, omnibus accounts are accounts that one futures commission merchant, clearing member or foreign 

broker carries for another in which the transactions of multiple individual accounts are combined. The identities of 

the holders of the individual accounts are not generally known or disclosed to the carrying firm. 
37

 As above, house omnibus accounts exclusively contain the proprietary accounts of the omnibus account 

originator. Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is 

the obligation of the omnibus account originator to correctly identify the omnibus account type to the reporting 

entity. 
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Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address:  

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
38

  

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:
39

 

Contact Email Address: 

Originator Website (if any):
40

 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):
41

 

5. Volume Threshold Account Owner(s). 

For each volume threshold account that is not an omnibus account, provide the requested 

information for each owner (“owner”). 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

                                                 
38

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
39

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
40

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
41

 If the Originator Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Omnibus Account Originator, Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Originator Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
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Name of Volume Threshold Account Owner(s): [For each field, check box if 

field reported to LEI provider in lieu of reported on this form ] 

Follow-On Information:
42

 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
43

 

Email Address (if owner(s) a natural person): 

Contact Name (provide only if owner is not a 

natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:
44

 

Contact Email Address: 

Owner Website (if any):
45

 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):
46

 

6. Volume Threshold Account Controller(s). 

For each volume threshold account identified that is not an omnibus account, provide the 

requested information for each volume threshold account controller (“controller”). NOTE: As 

defined in § 15.00, a volume threshold account controller must be a natural person. 

Name of Volume Threshold Account Controller(s): 

Follow-On Information:
47

 

                                                 
42

 Follow-On Information may be submitted by the later date specified in § 17.02. 
43

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
44

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
45

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
46

 If the Owner Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Volume Threshold Account Owner(s), Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Owner Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 

provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 

reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 

(or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Reporting parties 

that take advantage of such relief from duplicative reporting when making their web-based or FTP submission 

should check the box in the web form corresponding to the appropriate field (or make appropriate changes to their 

FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
47

 Follow-On Information may be submitted by the later date specified in § 17.02. 
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Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
48

 

Name of Employer: 

Employer NFA ID (if any): 

Employer Legal Entity Identifier (if any): 

Job Title: 

Relationship to Owner: 

Email Address: 

Controller NFA ID (if any): 

                                                 
48

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Section 102S – Identifying and reporting a swap counterparty, or customer, principal, or 

house consolidated account with a reportable position (102S filing). 

1. New/Modified Indicator. 

 Counterparty or customer reported for the first time 

 Re-submitted or modified Information for a previously reported 

counterparty or customer 

2. 102S Identifier. Please enter the identifier for the consolidated account reported herein. A 

102S identifier is a unique identifier for each reporting entity or counterparty/customer as 

assigned by the reporting entity. If the reporting entity currently identifies a counterparty 

via Section 102A of a Form 102, the identifier used on Section 102A of the Form 102 

may also be used for the 102S identifier, as long as the same legal entity is referenced. 

102S identifier: 

3. Counterparty or Customer Ownership and Control Information. Please provide the 

requested house, clearing customer, principal or counterparty or customer contact 

information for both owners and controllers of the consolidated account. 

(i) Consolidated Account Type. Please indicate the consolidated account type:
49

 

(a) If reporting as a clearing member: 

 HOUSE 

 CLEARING CUSTOMER 

 PRINCIPAL
50

 

 COUNTERPARTY
51

 

(b) If reporting as a swap dealer: 

 PRINCIPAL
52

 

 COUNTERPARTY
53

 

                                                 
49

 See CFTC Rule 20.4, which requires that both house/principal and counterparty/clearing customer positions be 

reported.   
50

 This field represents a clearing member’s uncleared principal positions.   
51

 This field represents the counterparty to a clearing member. 
52

 This field represents a swap dealer’s uncleared, principal positions.   
53

 This field represents the counterparty to a swap dealer.  
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(ii) Omnibus Account Information (complete only if reporting as a Clearing Member for 

a house or clearing customer consolidated account).
54

 

Is the reported consolidated account an omnibus account, or used to execute 

trades for an omnibus account? 

 YES 

 NO 

If NO, proceed to (iii) and (iv), below. If YES, indicate whether the account is a 

house or customer omnibus account and provide contact information for the 

originator of the omnibus account:
55

 

 HOUSE  

 CUSTOMER 

Name of Omnibus Account Originator: [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
56

 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:
57

 

Contact Email Address: 

Originator Website (if any):
58

 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any):
59

 

                                                 
54

 As above, omnibus accounts are accounts that one futures commission merchant, clearing member or foreign 

broker carries for another in which the transactions of multiple individual accounts are combined. The identities of 

the holders of the individual accounts are not generally known or disclosed to the carrying firm.  Swap dealers do 

not need to answer this question.   
55

 As above, house omnibus accounts exclusively contain the proprietary accounts of the omnibus account 

originator. Customer omnibus accounts contain the accounts of customers of the omnibus account originator. It is 

the obligation of the omnibus account originator to correctly identify the omnibus account type to the reporting 

entity. 
56

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
57

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
58

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
59

 If the Originator Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Omnibus Account Originator, Street Address, City, State, Country, and Zip/Postal Code (collectively, the 



Exhibit B  

18 

(iii) Consolidated Account Owner(s). 

For each reportable consolidated account that is not an omnibus account, provide 

the requested information for each owner (“owner”). 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Consolidated Account Owner(s): [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
60

 

Email Address (if owner(s) a natural person): 

Contact Name (provide only if owner is not a natural person): 

Contact Job Title: 

Contact Relationship to Owner:
61

 

Contact Phone Number:
62

 

Contact Email Address: 

Owner Website (if any):
63

 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any):
64

 

                                                                                                                                                             
“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Originator Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Originator Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web faun corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
60

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
61

 Possible narrative responses in this field include:  employee, employee of affiliate, contractor, etc.   
62

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
63

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records.  NFA IDs may not exist for all principals, house accounts, clearing 

customers, or counterparties.  Respondents are not required to poll customers or other parties for the website and 

NFA ID if this information has not been previously collected. 
64

 If the Owner Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Consolidated Account Owner(s), Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Owner Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted LEI 

provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), then the 

reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI Utility 
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(iv)  Consolidated Account Controller(s) (complete only if different than Consolidated 

Account Owner).  

For each reportable consolidated account that is not an omnibus account, provide 

the requested information for each controller (“controller”). Controllers may be 

natural persons or any type of legal entity. 

Indicate whether the controller is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Consolidated Account Controller(s): [For each field, check box if field 

reported to LEI provider in lieu of reported on this form ] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
65

 

Email Address: 

Contact Name (provide only if controller is not a natural person): 

Contact Job Title: 

Contact Relationship to controller: 

Contact Phone Number:
66

 

Contact Email Address: 

Controller NFA ID (if any): 

Controller Legal Entity Identifier (if any):
67

 

                                                                                                                                                             
(or other CFTC-accepted LEI provider) and are associated with this Owner Legal Entity Identifier. Reporting parties 

that take advantage of such relief from duplicative reporting when making their web-based or FTP submission 

should check the box in the web form corresponding to the appropriate field (or make appropriate changes to their 

FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
65

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
66

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
67

 If the Controller Legal Entity Identifier was issued by the CICI Utility (or by any other CFTC-accepted LEI 

provider), then the reporting party is not required to report any of the fields marked above in bold and italics (Name 

of Consolidated Account Controller(s), Street Address, City, State, Country, and Zip/Postal Code (collectively, the 

“Optional Fields”)) that were reported to the CICI Utility (or other CFTC-accepted LEI provider) and are associated 

with this Controller Legal Entity Identifier. Furthermore, in the event the CICI Utility (or any other CFTC-accepted 

LEI provider) is modified in the future to accept any of the underlined fields above (the “Supplemental Fields”), 

then the reporting party will not be required to report any of the Supplemental Fields that were reported to the CICI 

Utility (or other CFTC-accepted LEI provider) and are associated with this Controller Legal Entity Identifier. 

Reporting parties that take advantage of such relief from duplicative reporting when making their web-based or FTP 

submission should check the box in the web form corresponding to the appropriate field (or make appropriate 

changes to their FTP data submission) to indicate that the omitted information has been reported to an LEI provider. 
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4. Paired Swaps and Swaptions Market Activity. Provide a brief description of the nature of 

the counterparty’s or customer’s paired swaps and swaptions market activity (please 

include a response for each type of paired swap or swaption market activity): 

 Description below relates to paired swap activity.  

  Description below relates to paired swaption activity.   

Enter the description here: 
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Signature/Authentication. 

1. Please sign/authenticate the Form 102 prior to submitting. 

Signature/Electronic Authentication: 

  By checking this box and submitting this form (or by clicking 

“submit,” “send,” or any other analogous transmission command if transmitting 

electronically), I certify that I am duly authorized by the reporting firm identified 

below to provide the information and representations submitted on this Form 

102, and that the information and representations are true and correct. 

Reporting Firm Authorized Representative (Name and Position): 

  (Name) 

  (Position) 

Submitted on behalf of: 

  (Reporting Firm Name) 

Date of Submission: 
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CFTC FORM 71 

IDENTIFICATION OF 

OMNIBUS ACCOUNTS AND SUB-ACCOUNTS 

 

NOTICE: Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)
1
 and 

the regulations thereunder,
2
 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C. 

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result 

in punishment by fine or imprisonment, or both. 

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting this information is granted in sections 4a, 4c(b), 4g, 4i and 8 of 

the CEA and related regulations (see, e.g., 17 CFR 17.01(c)). The information solicited from entities and 

individuals engaged in activities covered by the CEA is required to be provided to the CFTC, and failure 

to comply may result in the imposition of criminal or administrative sanctions (see, e.q., 7 U.S.C. sections 

9 and 13a-1, and/or 18 U.S.C. 1001). The information requested is most commonly used in the 

Commission’s market and trade practice surveillance activities to (a) provide information concerning the 

size and composition of the commodity derivatives markets, (b) permit the Commission to monitor and 

enforce speculative position limits and (c) enhance the Commission’s trade surveillance data. The 

requested information may be used by the Commission in the conduct of investigations and litigation and, 

in limited circumstances, may be made public in accordance with provisions of the CEA and other 

applicable laws. It may also be disclosed to other government agencies and to reporting markets to meet 

responsibilities assigned to them by law. The information will be maintained in, and any additional 

disclosures will be made in accordance with, the CFTC System of Records Notices, available on 

wwvv.cftc.gov. 

                                                 
1
 7 U.S.C. section 1, et seq. 

2
 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://wwvv.cftc.gov/
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BACKGROUND & GENERAL INSTRUCTIONS 

Who Must File a Form 71 – 17 CFR 17.01(c) requires each originator of (a) an omnibus volume 

threshold account or (b) an omnibus reportable sub-account (collectively, “Reporting Parties”) to file a 

Form 71 – Identification of Omnibus Accounts and Sub-Accounts with the Commodity Futures Trading 

Commission (“CFTC” or “Commission”). 

When to file – Each Reporting Party must file a Form 71 on call by the Commission or its designee. 

Where to file – The Form 71 shall be filed by submitting the completed form to the nearest CFTC office 

or as otherwise instructed by the Commission or its designee. Generally, a Form 71 should be submitted 

via the CFTC’s web-based Form 71 submission process at www.cftc.gov or via a secure FTP data feed to 

the Commission. If submission attempts fail, the reporting trader shall contact the Commission at 

techsupport@cftc.gov for further technical support. 

Signature – Each Form 71 submitted to the Commission must be signed or otherwise authenticated by an 

individual that is duly authorized by the relevant Reporting Party to provide the information and 

representations contained in the form. 

What to File – Each Reporting Party must complete part A, the relevant question in part B, and part C. 

Unless otherwise noted, the terms used herein shall have the same meaning as ascribed in parts 15 to 21 

of the Commission’s regulations. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 

mailto:techsupport@cftc.gov
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ACKNOWLEDGEMENT OF DEFINITIONS 

Before proceeding with your submission, please check this box to indicate that you have read the 

definitions for the following terms, as they are used in the Form 71:  

Commodity (or commodities) – generally, all goods and articles (except onions and motion picture box 

office receipts, or any index, measure, value, or data related to such receipts), and all services, rights, and 

interests (except motion picture box office receipts, or any index, measure, value, or data related to such 

receipts) in which contracts for future delivery are presently or in the future dealt in (see 7 U.S.C. 1a(9)). 

Omnibus account – any trading account that one futures commission merchant, clearing member or 

foreign broker carries for another and in which the transactions of multiple individual accounts are 

combined. The identities of the holders of the individual accounts are not generally known or disclosed to 

the carrying firm. 

Omnibus reportable sub-account – means any trading sub-account of an omnibus volume threshold 

account, which sub-account executes reportable trading volume on an omnibus basis. Omnibus reportable 

sub-account also means any trading account that is itself an omnibus account, executes reportable trading 

volume, and is a sub-account of another omnibus reportable sub-account. 

Omnibus volume threshold account – means any trading account that, on an omnibus basis, carries 

reportable trading volume on or subject to the rules of a reporting market that is a board of trade 

designated as a contract market under section 5 of the Act or a swap execution facility registered under 

section 5h of the Act. 

Person – an individual, association, partnership, corporation, trust, or government agency and/or 

department. 

Reportable sub-account – means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

Reportable sub-account controller – means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 

Reportable sub-account owner means the person indicated in an omnibus account originator’s books 

and records as the holder of the account. 

Reportable trading volume – means contract trading volume that meets or exceeds the level specified in 

17 CFR 15.04. 

Volume threshold account – means any trading account that carries reportable trading volume on or 

subject to the rules of a reporting market that is a board of trade designated as a contract market under 

section 5 of the Act or a swap execution facility registered under section 5h of the Act. 
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CFTC FORM 71 

A. Re-confirmation of Omnibus Volume Threshold Account or Omnibus Reportable Sub-

Account: 

Account number [(auto-populated)] was identified on Form [[102B] OR [71] (auto-populated)] 

by [[clearing member] OR [preceding originator] (auto-populated)] as an [[omnibus volume 

threshold account] OR [omnibus reportable sub-account] (auto-populated)] on [reporting market 

(auto-populated)]. 

The following information was provided on Form [[102B] OR [71] (auto-populated)] regarding 

you as the originator (“Originator”) of this [[omnibus volume threshold account] OR [omnibus 

reportable sub-account] (auto-populated)]. Please update any incorrect information in the space 

provided below. 

Name of Originator: [(Fields below will be auto-populated)] [space to correct incorrect 

info] 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
1 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:
2
 

Contact Email Address: 

Originator Website (if any): 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any): 

B. Identification of Reportable Sub-Accounts: 

The following questions request information regarding the allocation of trades from account 

number [[omnibus volume threshold account number] OR [omnibus reportable sub-account 

number] (auto-populated)] on [date (auto-populated)] on [reporting market (auto-populated)] to 

other accounts. 

1. If you did not allocate any trades from account number [(auto-populated)] on [date (auto-

populated)] on [reporting market (auto-populated)], check this box and proceed to part C:  

2. If you allocated trades from account number [(auto-populated)] on [date (auto-populated)] on 

[reporting market (auto-populated)], but the sum of allocations did not result in reportable 

                                                 
1
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
2
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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trading volume for a recipient account on [date (auto-populated)], check this box and proceed 

to part C:  

3. If you allocated trades from account number [(auto-populated)] on [date (auto-populated)] on 

[reporting market (auto-populated)] that resulted in reportable trading volume for a recipient 

account, provide the following information for each such recipient account (hereafter, a 

“reportable sub-account”): 

(a) Identification of Omnibus Reportable Sub-Accounts. 

(i) Is the reportable sub-account an omnibus reportable sub-account? 

 YES 

 NO 

(ii) If NO, proceed to (b) below. If YES, indicate whether the omnibus 

reportable sub-account is a house or customer omnibus account and 

provide the contact information of the originator of the omnibus account
3
 

 HOUSE 

 CUSTOMER 

Name of Reportable Sub-Account Originator: 

Account Number of Reportable Sub-Account:
4
 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
5
 

Contact Name: 

Contact Job Title: 

Contact Relationship to Originator: 

Contact Phone Number:
6
 

Contact Email Address: 

                                                 
3
 House omnibus accounts exclusively contain the proprietary accounts of the omnibus account originator. Customer 

omnibus accounts contain the accounts of customers of the omnibus account originator. It is the obligation of the 

omnibus account originator to correctly identify the omnibus account type to the reporting entity. 
4
 The Account Number should be a number or other identifier that is known to the reportable sub-account originator. 

5
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
6
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Originator Website (if any):
7
 

Originator NFA ID (if any): 

Originator Legal Entity Identifier (if any): 

(b) Identification of Non-Omnibus Reportable Sub-Accounts: 

(i) For each reportable sub-account that is not an omnibus account, provide 

the requested information for each owner (“owner”) of the reportable 

sub-account. 

Indicate whether the owner is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Reportable Sub-Account Owner (s): 

Street Address: 

City: 

State: 

Country: 

Zip/Postal Code: 

Phone Number:
8
 

Email Address (if owner is a natural person): 

Contact Name (if owner is not a natural person): 

Contact Job Title: 

Contact Relationship to Owner: 

Contact Phone Number:
9
 

Contact Email Address: 

Owner Website (if any):
10

 

Owner NFA ID (if any): 

Owner Legal Entity Identifier (if any): 

(ii) For each reportable sub-account that is not an omnibus account, provide 

the requested information for each reportable sub-account controller. 

(NOTE: a reportable sub-account controller must be a natural person.) 

Name of Reportable Sub-Account Controller(s): 

Street Address: 

City: 

State: 

                                                 
7
 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
8
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
9
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
10

 The website and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

website and NFA ID if this information has not been previously collected. 
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Country: 

Zip/Postal Code: 

Phone Number:
11

 

Name of Employer: 

Job Title: 

Relationship to Owner: 

Email Address: 

Controller NFA ID (if any): 

After completing the applicable questions in part B.3, proceed to part C. 

C. Signature/Authentication, Name, and Date: 

Please sign/authenticate the Form 71 prior to submitting. 

Signature/Electronic Authentication of [Originator (auto-populated)]: 

 By checking this box and submitting this form (or by clicking “submit,” “send,” or any other 

analogous transmission command if transmitting electronically), I certify that I am duly 

authorized by [Originator (auto-populated)] to provide the information and representations 

submitted on this Form 71, and that the information and representations are true and correct. 

Authorized Representative (Name and Position): 

  (Name) 

  (Position) 

Submitted on behalf of: 

  [Originator (auto-populated)] 

Date of Submission: 

  

 

                                                 
11

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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CFTC FORM 40 

STATEMENT OF REPORTING TRADER 

 

NOTICE: Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)
1
 and 

the regulations thereunder,
2
 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C. 

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result 

in punishment by fine or imprisonment, or both. 

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting information from traders with large futures, option, swap, or 

other derivatives market positions is granted in sections 4a, 4i, 4t and 8 of the CEA (see 7 U.S.C. 

sections 6i and 12). The Commission’s authority for soliciting information from special account 

controllers, persons who own special accounts, volume threshold account controllers, persons who own 

volume threshold accounts, reportable sub-account controllers, and persons who own reportable 

sub-accounts is granted in sections 4i and 8 of the CEA and related regulations (see, e.g., 17 CFR 

18.04(b)). Such entities and individuals are required to provide the information requested, and failure to 

comply may result in the imposition of criminal or administrative sanctions (see, e.g., 7 U.S.C. sections 9 

and 13a-1, and/or 18 U.S.C. 1001).  

The information requested is most commonly used in the Commission’s market and trade practice 

surveillance activities to (a) provide information concerning the size and composition of the commodity 

derivatives markets, (b) permit the Commission to monitor and enforce speculative position limits and 

(c) enhance the Commission’s trade surveillance data. Information contained in these records may be 

used by the Commission in the conduct of investigations or litigation and, in limited circumstances, may 

be made public in accordance with provisions of the CEA and other applicable laws. It may also be 

disclosed to other government agencies and to contract markets to meet responsibilities assigned to them 

by law. In accordance with the Privacy Act and the Commission’s rules thereunder (see 17 CFR 

part 146), the complete listing of uses of the information contained in these records is found in the 

Commission’s System of Records Notices, available on www.cftc.gov. These uses include CFTC-15, 

Large Trader Report Files (Integrated Surveillance System). 

Information contained in these records may be used by the Commission in the conduct of investigations 

or litigation and, in limited circumstances, may be made public in accordance with provisions of the CEA 

and other applicable laws. It may also be disclosed to other government agencies and to reporting markets 

to meet responsibilities assigned to them by law. 

                                                 
1
 7 U.S.C. section 1, et seq. 

2
 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://www.cftc.gov/
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General Instructions 

Who Must File a Form 40—17 CFR 18.04(a) requires every person who owns or controls a 

reportable position to file a Form 40—Statement of Reporting Trader with the Commission. 17 CFR 

18.04(b) requires every volume threshold account controller, person who owns a volume threshold 

account, reportable sub-account controller, and person who owns a reportable sub-account to file a Form 

40—Statement of Reporting Trader with the Commission. 17 CFR 20.5 requires every person subject to 

books or records under 17 CFR 20.6 to file a 40S filing
3
 with the Commission. 

When to file—A reporting trader must file a Form 40 on call by the Commission or its designee. 

Where to file—The Form 40 should be submitted (a) via the CFTC’s web-based Form 40 submission 

process at www.cftc.gov, (b) via a secure FTP data feed to the Commission, or (c) as otherwise instructed 

by the Commission or its designee. If electronic submission attempts fail, the reporting trader shall 

contact the Commission at techsupport@cftc.gov for further technical support. 

When to update—A reporting trader required to complete a Form 40 will be under a continuing 

obligation, per direction in the special call, to update and maintain the accuracy of the information it 

provides. Reporting traders can update this information by either visiting the CFTC’s web-based Form 40 

portal to review, verify, and/or update their information, or by submitting updated information via FTP. 

Signature—Each Form 40 submitted to the Commission must be signed or otherwise authenticated by 

either (1) the reporting trader submitting the form or (2) an individual that is duly authorized by the 

reporting trader to provide the information and representations contained in the form. 

What to File—All reporting traders that are filing a Form 40 pursuant to either 17 CFR 18.04(a) (i.e. 

reportable position reporting traders) or 17 CFR 20.5 (i.e. swaps books and records reporting traders) 

must complete all questions. All reporting traders that are filing a Form 40 pursuant to 17 CFR 18.04(b) 

(i.e. volume threshold account controllers, persons who own a volume threshold account, reportable 

sub-account controllers, and persons who own a reportable sub-account reporting trader) must complete 

all questions unless they are natural persons. Reporting traders that are filing a Form 40 pursuant to 17 

CFR 18.04(b) who are natural persons shall mark not applicable for questions 7 and 8. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 

Table of Contents 

1. General information for Reporting Trader 

2. Contact Information for Individual Responsible for Trading Activities 

3. Contact Information for Individual Responsible for Risk Management Operations 

4. Contact information for Individual Responsible for Information on the Form 40 

5. Omnibus Account Identification 

6. Foreign Government Affiliation 

7. Non-Domestic Entity Indicator 

                                                 
3
 As used in this document, “Form 40” may refer to either a Form 40—Statement of Reporting Trader or a 40S 

Filing, as appropriate, and as the context may require. 

mailto:techsupport@cftc.gov
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8. Ownership Structure (Parent/Parents) 

9. Ownership Structure (Subsidiary/Subsidiaries) 

10. Control of Reporting Trader’s Trading Activities by Others 

11. Control of Other’s Trading Activities by Reporting Trader 

12. Other Parties Influencing Trading of Reporting Trader 

13. Trading Subject to Express or Implied Agreement 

14. Commodity Index Trading Indicator 

15. Swap Dealer Identification 

16. Major Swap Participant Identification 

17. Business Sectors, Subsectors and Occupation 

18. Commodities Being Traded in Derivative Markets 

19. Business Purpose for Trading in Derivative Markets 

20. Signature/Authentication, Name, and Date 

Acknowledgement of Definitions 

Before proceeding with your submission, please check this box to indicate that you have read the 

definitions for the following terms—as they are used in the Form 40:  

Commodity (or commodities)—generally, all goods and articles (except onions and motion picture 

box office receipts, or any index, measure, value, or data related to such receipts), and all services, rights, 

and interests (except motion picture box office receipts, or any index, measure, value, or data related to 

such receipts) in which contracts for future delivery are presently or in the future dealt in (see 7 U.S.C. 

1a(9)). 

Commodity Index Trading (“CIT”)—means: 

a. An investment strategy that consists of investing in an instrument (e.g., a commodity index fund, 

exchange-traded fund for commodities, or exchange-traded note for commodities) that enters into one or 

more derivative contracts to track the performance of a published index that is based on the price of one 

or more commodities, or commodities in combination with other securities; or 

b. An investment strategy that consists of entering into one or more derivative contracts to track the 

performance of a published index that is based on the price of one or more commodities, or commodities 

in combination with other securities. 

Control—as used in this Form, “control” means to actually direct, by power of attorney or otherwise, 

the trading of a special account or a consolidated account. A special account or a consolidated account 

may have more than one controller. 

Derivatives—futures, options on futures, and swaps. 

Omnibus volume threshold account—means any trading account that, on an omnibus basis, carries 

reportable trading volume on or subject to the rules of a reporting market that is a board of trade 

designated as a contract market under section 5 of the Act or a swap execution facility registered under 

section 5h of the Act. 
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Parent—for purposes of Form 40, a person is a parent of a reporting trader if it has a direct or indirect 

controlling interest in the reporting trader; and a person has a controlling interest if such person has the 

ability to control the reporting trader through the ownership of voting equity, by contract, or otherwise. 

Person—an individual, association, partnership, corporation, trust, or government agency and/or 

department. 

Reportable sub-account—means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

Reportable sub-account controller—means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 

Reportable trading volume—means contract trading volume that meets or exceeds the level specified 

in 17 CFR 15.04. 

Reporting trader—a person who must file a Form 40, whether pursuant to 17 CFR 18.04(a), or 17 

CFR 18.04(b), or 17 CFR 20.05. 

Subsidiary—for purposes of Form 40, a person is a subsidiary of a reporting trader if the reporting 

trader has a direct or indirect controlling interest in the person; and a reporting trader has a controlling 

interest if such reporting trader has the ability to control the person through the ownership of voting 

equity, by contract, or otherwise. 

Volume threshold account—means any trading account that carries reportable trading volume on or 

subject to the rules of a reporting market that is a board of trade designated as a contract market under 

section 5 of the Act or a swap execution facility registered under section 5h of the Act. 

Volume threshold account controller—means a natural person who by power of attorney or otherwise 

actually directs the trading of a volume threshold account. A volume threshold account may have more 

than one controller. 

CFTC Form 40 

General Information for Reporting Trader: 

For question 1, please provide the name, contact information and other requested information 

regarding the reporting trader. If the reporting trader is an individual, provide their full legal name and the 

name of the reporting trader’s employer. 

1. Indicate whether the reporting trader is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Reporting Trader 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
4
 

Email Address 

Web site 

NFA ID (if any) 

                                                 
4
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Legal Entity Identifier (if any) 

Name of Employer 

Employer NFA ID (if any) 

Employer Legal Entity Identifier (if any) 

Contact Information 

For questions 2, 3, and 4, provide the name and contact information as requested. 

2. Individual to contact regarding the derivatives trading of the reporting trader (this individual 

should be able to answer specific questions about the reporting trader’s trading activity when contacted by 

Commission staff): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
5
 

Email Address 

NFA ID (if any) 

3. Individual to contact regarding the risk management operations of the reporting trader (this 

individual should be able to answer specific questions about the reporting trader’s risk management 

operations, including account margining, when contacted by Commission staff): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
6
 

Email Address 

NFA ID (if any) 

4. Individual responsible for the information on the Form 40 (this individual should be able to 

verify, clarify, and explain the answers submitted by a reporting trader on the Form 40): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

                                                 
5
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
6
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Phone Number
7
 

Email Address 

NFA ID (if any) 

Omnibus Account Identification 

For question 5, indicate whether the reporting trader has a customer omnibus account with a futures 

commission merchant, clearing member, or foreign broker (NOTE: For the purpose of this question, an 

omnibus account is an account that one futures commission merchant, clearing member or foreign broker 

carries for another in which the transactions of multiple individual accounts are combined. The identities 

of the holders of the individual accounts are not generally known or disclosed to the carrying firm. In 

addition, the Commission has traditionally identified omnibus accounts as either house or customer 

omnibus accounts. House omnibus accounts exclusively contain the proprietary accounts of the omnibus 

account originator. Customer omnibus accounts contain the accounts of customers of the omnibus account 

originator. It is the obligation of the omnibus account originator to correctly identify the omnibus account 

type to the reporting entity): 

5. Does the reporting trader have a customer omnibus account with a futures commission merchant, 

clearing member, or foreign broker? YES/NO 

IF YES, Give the name(s) of the futures commission merchant, clearing member, or foreign broker 

carrying the account(s) of the reporting trader. 

Foreign Government Affiliation 

For question 6, please complete the following (NOTE: For the purpose of this question, affiliation can 

include, but is not limited to, a situation (1) where the foreign government directly or indirectly controls 

the reporting trader’s assets, operations, and/or derivatives trading, or (2) where the reporting trader 

operates as a direct or indirect subsidiary of a foreign government, its agencies or departments, or any 

investment program of the foreign government): 

6. Is the reporting trader directly or indirectly affiliated with a government other than that of the 

United States? YES/NO 

IF YES, give the name of the government(s). 

IF YES, explain the nature of the affiliation between the reporting trader and the government(s) listed 

above. 

Non-Domestic Entity Indicator 

For question 7, if the Reporting Trader is a legal entity, please complete the following. 

7. Is the reporting trader organized under the laws of a country other than the United States? 

YES/NO 

IF YES, give the name of the country or countries under whose laws the reporting trader is organized. 

Ownership Structure of the Reporting Trader 

For questions 8 and 9, provide the requested ownership information only as applicable. 

If the Reporting Trader is a commodity pool, also provide the requested information in questions 8i, 

8ii, and 8iii. If the Reporting Trader is reporting commodity pools in which it has an ownership interest, 

also provide the requested information in questions 9i, 9ii, and 9iii. 

                                                 
7
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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8. List all the parents of the reporting trader (including the immediate parent and any parent(s) of its 

parent) and, separately, all persons that have a 10 percent or greater ownership interest in the reporting 

trader (commodity pool investors are deemed to have an ownership interest in the pool). For each such 

parent or 10 percent or greater owner include the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
8
 

Web site
9
 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Parent Company/10% Owner/or Both Indicator 

8i. For each person identified in question 8 that is a limited partner, shareholder, or other similar type 

of pool participant, indicate if they are a principal or affiliate of the operator of the commodity pool. 

Principal/Affiliate Indicator 

8ii. For each person identified in question 8 that is a limited partner, shareholder, or other similar type 

of pool participant, indicate if they are also a commodity pool operator of the pool. 

Commodity Pool Operator Indicator 

8iii. For each person identified in question 8 that is a limited partner, shareholder, or other similar 

type of pool participant and where the operator of the commodity pool is exempt from registration under 

§ 4.13 of the Commission’s regulations, indicate if that person has an ownership or equity interest of 25 

percent or greater in the commodity pool. 

25% Ownership Indicator 

9. List all the subsidiaries of the reporting trader (including the immediate subsidiary and any 

subsidiaries of those subsidiaries) and, separately, all persons in which the reporting trader has a 10 

percent or greater ownership interest (including a 10 percent or greater interest in a commodity pool(s)). 

Only list subsidiaries and persons that engage in derivatives trading. For each such subsidiary and/or 

person include the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

                                                 
8
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

9
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
10

 

Web site
11

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Subsidiary/10% Ownership/or Both Indicator 

9i. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant, indicate if you are a principal or affiliate of 

the operator of the commodity pool. 

Principal/Affiliate Indicator 

9ii. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant, indicate if you are the commodity pool 

operator for the pool. 

Commodity Pool Operator Indicator 

9iii. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant and for which the operator of the commodity 

pool is exempt from registration under § 4.13 of the Commission’s regulations, indicate if you have an 

ownership or equity interest of 25 percent or greater in the commodity pool. 

25% Ownership Indicator 

Control of Trading 

For questions 10, 11, 12, and 13 provide the requested control information only as applicable. 

10. List all persons outside of the reporting trader that control some or all of the derivatives trading of 

the reporting trader (including persons that may have been previously identified as a parent, above): 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

                                                 
10

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

11
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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Zip/Postal Code 

Phone Number
12

 

Web site
13

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

11. List all persons for which the reporting trader controls some or all of the derivatives trading 

(including persons that may have been previously identified as a subsidiary, above): 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
14

 

Web site
15

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

12. List any other person(s) that “control(s)” directly or indirectly influence, or exercise authority 

over, some or all of the trading of all accounts associated with the reporting trader (including, as 

applicable, trading account controller(s), volume threshold account controller(s), and reportable sub-

account controller(s)), but who do not exercise “control” as defined in this Form: Indicate whether the 

party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

                                                 
12

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

13
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 

14
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

15
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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State 

Country 

Zip/Postal Code 

Phone Number
16

 

Web site
17

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

13. Is some or all of the derivatives trading of the reporting trader subject to an express or implied 

agreement or understanding with any other person(s) not addressed in questions 10, 11, or 12, above? 

YES/NO 

If yes, provide the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
18

 

Web site
19

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

Commodity Index Trading Indicator 

For question 14, please answer the following: 

14i. Is the reporting trader engaged in commodity index trading as defined in paragraph (a) of the 

definition of CIT above? YES/NO 

                                                 
16

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

17
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 

18
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 

19
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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14ii. Is the reporting trader engaged in commodity index trading as defined in paragraph (b) of the 

definition of CIT above? YES/NO 

a. If the reporting trader is engaged in CIT (as defined in paragraph (b)) with respect to one or more 

commodities or commodity groups appearing on Supplemental List II, indicate whether the reporting 

trader is, in the aggregate, pursuing long exposure or short exposure with respect to such commodities or 

commodity groups. It is not necessary to respond to this question with respect to CIT that tracks the 

performance of multiple unrelated commodities or commodity groups (e.g., an investment in an 

exchange-traded fund that tracks the performance of an index representing commodities spanning 

multiple commodity groups). 

14iii. If the reporting trader is currently engaged in commodity index trading as defined in paragraphs 

(a) or (b) of the CIT definition above, indicate the month and year on which the reporting trader first 

became engaged in commodity index trading. 

Swaps Participation Indicators 

For questions 15 and 16, please indicate if the reporting trader meets the specified definition: 

15. Is the reporting trader a Swap Dealer, as defined in § 1.3(ppp) of regulations under the 

Commodity Exchange Act? YES/NO 

16. Is the reporting trader a Major Swap Participant, as defined in § 1.3(qqq) of regulations under the 

Commodity Exchange Act? YES/NO 

Nature of Business and of Derivatives Trading Activities 

For questions 17, 18, and 19 provide the requested information only as applicable. 

17. Select all business sectors and subsectors that pertain to the business activities or occupation of 

the reporting trader. If more than one business subsector is selected, indicate which business subsector 

primarily describes the nature of the reporting trader’s business. 

Choose From Supplemental List I 

18. Select all commodity groups and individual commodities that the reporting trader presently trades 

or expects to trade in the near future in derivative markets. 

Choose From Supplemental List II 

19. For each selected individual commodity identified in question 18, indicate the business 

purpose(s) for which the reporting trader uses derivative markets. 

If the reporting trader has more than one business purpose for trading in an individual commodity, 

also indicate the predominant business purpose. 

Choose From Supplemental List III 

Signature/Authentication, Name, and Date 

20. Please sign/authenticate the Form 40 prior to submitting. 

Signature/Electronic Authentication: 

 By checking this box and submitting this form (or by clicking “submit,” “send,” or any other 

analogous transmission command if transmitting electronically), I certify that I am duly authorized by 

the reporting trader identified below to provide the information and representations submitted on this 

Form 40, and that the information and representations are true and correct. 

Reporting Trader Authorized Representative (Name and Position): 

  (Name) 
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  (Position) 

Submitted on behalf of: 

  (Reporting Trader Name) 

Date of Submission: 

  

Supplemental List I: List of Business Sectors and Subsectors 

Business Sector 

Subsector 

Agriculture and Forestry 

Oilseed Farming 

Grain Farming 

Fruit and Tree Nut Farming 

Other Crop Farming (Specify) 

Cattle Ranching and Farming 

Hog and Pig Farming 

Poultry and Egg Production 

Sheep and Goat Farming 

Other Animal Production 

Forestry, Logging, or Timber Production 

Cooperative 

Other (Specify) 

Mining, Oil and Natural Gas Extraction 

Oil Exploration/Production 

Natural Gas Exploration/Production 

Coal Mining 

Precious Metal Mining 

Non-Precious Metal Mining 

Other (Specify) 

Utilities 

Utility/Cooperative 

Electric Power Generation 

Local Distribution Company 

Natural Gas Distribution 

Other (Specify) 

Construction 

Building Construction 

Heavy and Civil Engineering Construction 

Other (Specify) 

Manufacturing, Refining and Processing 

Animal Food Manufacturing 

Grain Milling 

Oilseed Milling 

Sugar and Confectionery Product Manufacturing 

Fruit and Vegetable Preserving and Specialty Food Manufacturing 

Dairy Product Manufacturing 

Animal Slaughtering and Processing 



Exhibit D   

USActive 32725208.16 

20 

Bakeries 

Other Food Manufacturing 

Beverage Manufacturing Textile Mills 

Textile Product Mills 

Apparel Manufacturing 

Wood Product Manufacturing 

Paper Manufacturing 

Pulp, Paper, and Paperboard Mills 

Petroleum and Coal Products Manufacturing 

Renewable Fuels Manufacturing 

Petrochemical/Chemical Manufacturing 

Plastics and Rubber Products Manufacturing 

Natural Gas Processing 

Precious Metal Processor/Smelter 

Non-Precious Metal Processor 

Metals Fabricator 

Other (Specify) 

Wholesale Trade 

Lumber and Other Construction Materials Merchant Wholesalers 

Metal and Mineral Merchant Dealer 

Grocery and Related Product Merchant Wholesaler 

Farm Product Raw Material Merchant Wholesalers 

Chemical and Allied Products Merchant Wholesalers 

Petroleum and Petroleum Products Merchant Wholesalers 

Natural Gas, Power Marketer 

Importer/Exporter (specify commodities) 

Other (Specify) 

Retail Trade 

Building Materials and Supplies Dealers 

Food and Beverage Stores 

Jeweler/Precious Metals Retailer 

Vehicle Fuel Retailer/Convenience Store Operator 

Fuel Dealers 

Other (Specify) 

Transportation and Warehousing 

Air Transport 

Trucking 

Pipeline Transportation of Crude Oil 

Pipeline Transportation of Natural Gas 

Farm Product Warehousing and Storage 

Energy Distributor (warehousing, storage) 

Other (Specify) 

End User (NOTE: May not be the only/primary subsector selected) 

Metals End User (Construction Co., Brass Mill, Steel Mill) 

Emissions End User (Factory, Industrial Cos.) 

Petroleum End User (Airline Cos. Municipalities, Industrial Cos., Trucking 

Cos.) 

Information 

Other (Specify) 
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Financial Institutions and Investment 

Management 

Dealers and Financial Intermediaries 

Broker/Dealer 

Bank Holding Company 

Investment/Merchant Bank 

Non-US Commercial Bank 

US Commercial Bank 

Swaps/Derivatives Dealer 

Universal Bank 

Asset/Investment/Fund Management: 

Asset/Investment Manager 

   Institutional Clients 

   Retail Clients 

Managed Accounts and Pools (CTAs, CPOs, etc.) 

   Institutional Clients 

   Retail Clients 

College Endowment, Trust, Foundation 

Fund of Hedge Funds 

Hedge Fund 

Mutual Fund 

Pension Fund 

Private Wealth Management 

Private Bank 

Exchange Traded Fund Issuer 

Exchange Traded Note Issuer 

Government Financial Institution: 

Central Bank 

Sovereign Wealth Fund 

Government Sponsored Enterprise (GSE) 

Other Governmental Entity (Specify) 

Other Financial or Trading Entities: 

Arbitrageur 

Individual Trader/Investor 

Floor Broker 

Floor Trader 

Market Maker 

Proprietary Trader 

Corporate Treasury 

Mortgage Originator 

Savings Bank 

Credit Union 

Insurance Company 

Other (Specify) 

Real Estate 

Other (Specify) 

Arts, Entertainment, and Recreation 

Performing Arts Companies 

Promoters of Performing Arts 
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Agents and Managers for Artists and Entertainers 

Independent Artists, Writers, Performers 

Other (Specify) 

Accommodation and Food Services 

Food Services 

Other (Specify) 

Public Administration 

Administration of Environmental Quality Programs 

Administration of Economic Programs 

Other (Specify) 

Supplemental List II: Commodity Groups and Individual Commodities 

Commodity Group 

Individual Commodity 

GRAINS 

OATS 

WHEAT 

CORN 

RICE 

LIVESTOCK/MEAT PRODUCTS 

LIVE CATTLE 

PORK BELLIES 

FEEDER CATTLE 

LEAN HOGS 

DAIRY PRODUCTS 

MILK 

BUTTER 

CHEESE 

OILSEED AND PRODUCTS 

SOYBEAN OIL 

SOYBEAN MEAL 

SOYBEANS 

FIBER 

COTTON 

FOODSTUFFS/SOFTS 

COFFEE 

FROZEN CONCENTRATED ORANGE JUICE 

SUGAR 

COCOA 

OTHER AGRICULTURAL 

REAL ESTATE 

CURRENCY 

EQUITIES AND EQUITY INDICIES 

INTEREST RATES 

TREASURY COMPLEX 

OTHER INTEREST RATE PRODUCTS 

OTHER FINANCIAL INSTRUMENTS 
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PETROLEUM AND PRODUCTS 

JET FUEL 

ETHANOL 

BIODIESEL 

FUEL OIL 

HEATING OIL 

GASOLINE 

NAPHTHA 

CRUDE OIL 

DIESEL 

NATURAL GAS AND PRODUCTS 

NATURAL GAS LIQUIDS 

NATURAL GAS 

ELECTRICITY AND SOURCES 

COAL 

ELECTRICITY 

URANIUM 

PRECIOUS METALS 

PALLADIUM 

PLATINUM 

SILVER 

GOLD 

BASE METALS 

STEEL 

COPPER 

WOOD PRODUCTS 

LUMBER 

PULP 

CHEMICALS 

PLASTICS 

EMISSIONS 

WEATHER 

OTHER (SPECIFY) 
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CFTC FORM 40S 

STATEMENT OF REPORTING TRADER 

 

NOTICE:  Failure to file a report required by the Commodity Exchange Act (“CEA” or the “Act”)
1
 and 

the regulations thereunder,
2
 or the filing of a report with the Commodity Futures Trading Commission 

(“CFTC” or “Commission”) that includes a false, misleading or fraudulent statement or omits material 

facts that are required to be reported therein or are necessary to make the report not misleading, may 

(a) constitute a violation of section 6(c)(2) of the Act (7 U.S.C. 9), section 9(a)(3) of the Act (7 U.S.C. 

13(a)(3)), and/or section 1001 of Title 18, Crimes and Criminal Procedure (18 U.S.C. 1001) and (b) result 

in punishment by fine or imprisonment, or both. 

PRIVACY ACT NOTICE 

The Commission’s authority for soliciting information from traders with large futures, option, swap, or 

other derivatives market positions is granted in sections 4a, 4i, 4t and 8 of the CEA (see 7 U.S.C. 

sections 6i and 12). The Commission’s authority for soliciting information from consolidated account 

controllers and persons who own consolidated accounts  volume threshold account controllers, persons 

who own volume threshold accounts, reportable sub-account controllers, and persons who own reportable 

sub-accounts is granted in sections 4i and 8 of the CEA and related regulations (see, e.g., 17 CFR 

20.518.04(b)). Such entities and individuals are required to provide the information requested, and failure 

to comply may result in the imposition of criminal or administrative sanctions (see, e.g., 7 U.S.C. 

sections 9 and 13a-1, and/or 18 U.S.C. 1001).  

The information requested is most commonly used in the Commission’s market and trade practice 

surveillance activities to (a) provide information concerning the size and composition of the commodity 

derivatives markets, (b) permit the Commission to monitor and enforce speculative position limits and 

(c) enhance the Commission’s trade surveillance data. Information contained in these records may be 

used by the Commission in the conduct of investigations or litigation and, in limited circumstances, may 

be made public in accordance with provisions of the CEA and other applicable laws. It may also be 

disclosed to other government agencies and to contract markets to meet responsibilities assigned to them 

by law. In accordance with the Privacy Act and the Commission’s rules thereunder (see 17 CFR 

part 146), the complete listing of uses of the information contained in these records is found in the 

Commission’s System of Records Notices, available on www.cftc.gov. These uses include CFTC-15, 

Large Trader Report Files (Integrated Surveillance System). 

Information contained in these records may be used by the Commission in the conduct of investigations 

or litigation and, in limited circumstances, may be made public in accordance with provisions of the CEA 

and other applicable laws. It may also be disclosed to other government agencies and to reporting markets 

to meet responsibilities assigned to them by law. 

                                                 
1
 7 U.S.C. section 1, et seq. 

2
 Unless otherwise noted, the rules and regulations referenced in this notice are found in chapter 1 of title 17 of the 

Code of Federal Regulations; 17 CFR Chapter 1 et seq. 

http://www.cftc.gov/
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BILLING CODE 6351–01–P 

General Instructions 

Who Must File a Form 40S—17 CFR 18.04(a) requires every person who owns or controls a 

reportable position to file a Form 40—Statement of Reporting Trader with the Commission. 17 CFR 

18.04(b) requires every volume threshold account controller, person who owns a volume threshold 

account, reportable sub-account controller, and person who owns a reportable sub-account to file a Form 

40—Statement of Reporting Trader with the Commission. 17 CFR 20.5 requires every person subject to 

books or records under 17 CFR 20.6 to file a 40S filing
3
 with the Commission. 

When to file—A reporting trader must file a Form 40S on call by the Commission or its designee. 

Where to file—The Form 40S should be submitted (a) via the CFTC’s web-based Form 40S 

submission process at www.cftc.gov, (b) via a secure FTP data feed to the Commission, or (c) as 

otherwise instructed by the Commission or its designee. If electronic submission attempts fail, the 

reporting trader shall contact the Commission at techsupport@cftc.gov for further technical support. 

When to update—A reporting trader required to complete a Form 40S will be under a continuing 

obligation, per direction in the special call, to update and maintain the accuracy of the information it 

provides. Reporting traders can update this information by either visiting the CFTC’s web-based Form 

40S portal to review, verify, and/or update their information, or by submitting updated information via 

FTP. 

Signature—Each Form 40S submitted to the Commission must be signed or otherwise authenticated 

by either (1) the reporting trader submitting the form or (2) an individual that is duly authorized by the 

reporting trader to provide the information and representations contained in the form. 

What to File—All reporting traders that are filing a Form 40S pursuant to either 17 CFR 18.04(a) (i.e. 

reportable position reporting traders) or 17 CFR 20.5 (i.e. swaps books and records reporting traders) 

must complete all questions. All reporting traders that are filing a Form 40 pursuant to 17 CFR 18.04(b) 

(i.e. volume threshold account controllers, persons who own a volume threshold account, reportable 

sub-account controllers, and persons who own a reportable sub-account reporting trader) must complete 

all questions unless they are natural persons. Reporting traders that are filing a Form 40 pursuant to 17 

CFR 18.04(b) who are natural persons shall mark not applicable for questions 7 and 8. 

Please be advised that pursuant to 5 CFR 1320.5(b)(2)(i), you are not required to respond to this 

collection of information unless it displays a currently valid OMB control number. 

Table of Contents 

1. General information for Reporting Trader 

2. Contact Information for Individual Responsible for Trading Activities 

3. Contact Information for Individual Responsible for Risk Management Operations 

4. Contact information for Individual Responsible for Information on the Form 40S 

5. Omnibus Account Identification 

6. Foreign Government Affiliation 

7. Non-Domestic Entity Indicator 

8. Ownership Structure (Parent/Parents) 

9. Ownership Structure (Subsidiary/Subsidiaries) 

10. Control of Reporting Trader’s Trading Activities by Others 

                                                 
3
 As used in this document, “Form 40” may refer to either a Form 40—Statement of Reporting Trader or a 40S 

Filing, as appropriate, and as the context may require. 

mailto:techsupport@cftc.gov
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11. Control of Other’s Trading Activities by Reporting Trader 

12. Other Parties Influencing Trading of Reporting Trader 

13. Trading Subject to Express or Implied Agreement 

14. Commodity Index Trading Indicator 

15. Swap Dealer Identification 

16. Major Swap Participant Identification 

17. Business Sectors, Subsectors and Occupation 

18. Commodities Being Traded in Derivative Markets 

19. Business Purpose for Trading in Derivative Markets 

20. Signature/Authentication, Name, and Date 

Acknowledgement of Definitions 

Before proceeding with your submission, please check this box to indicate that you have read the 

definitions for the following terms—as they are used in the Form 40S:  

Commodity (or commodities)—generally, all goods and articles (except onions and motion picture 

box office receipts, or any index, measure, value, or data related to such receipts), and all services, rights, 

and interests (except motion picture box office receipts, or any index, measure, value, or data related to 

such receipts) in which contracts for future delivery are presently or in the future dealt in (see 7 U.S.C. 

1a(9)). 

Commodity Index Trading (“CIT”)—means: 

a. An investment strategy that consists of investing in an instrument (e.g., a commodity index fund, 

exchange-traded fund for commodities, or exchange-traded note for commodities) that enters into one or 

more derivative contracts to track the performance of a published index that is based on the price of one 

or more commodities, or commodities in combination with other securities; or 

b. An investment strategy that consists of entering into one or more derivative contracts to track the 

performance of a published index that is based on the price of one or more commodities, or commodities 

in combination with other securities. 

Control—as used in this Form, “control” means to actually direct, by power of attorney or otherwise, 

the trading of a special accountor a consolidated account. A special account or a consolidated account 

may have more than one controller. 

Derivatives—futures, options on futures, and swaps. 

Omnibus volume threshold account—means any trading account that, on an omnibus basis, carries 

reportable trading volume on or subject to the rules of a reporting market that is a board of trade 

designated as a contract market under section 5 of the Act or a swap execution facility registered under 

section 5h of the Act. 

Parent—for purposes of Form 40S, a person is a parent of a reporting trader if it has a direct or 

indirect controlling interest in the reporting trader; and a person has a controlling interest if such person 

has the ability to control the reporting trader through the ownership of voting equity, by contract, or 

otherwise. 

Person—an individual, association, partnership, corporation, trust, or government agency and/or 

department. 

Reportable sub-account—means any trading sub-account of an omnibus volume threshold account or 

omnibus reportable sub-account, which sub-account executes reportable trading volume. 

Reportable sub-account controller—means a natural person who by power of attorney or otherwise 

actually directs the trading of a reportable sub-account. A reportable sub-account may have more than one 

controller. 
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Reportable trading volumePosition—means contract trading volume that meets or exceeds the level 

specified in 17 CFR 15.04 20.1. 

Reporting trader—a person who must file a Form 40S, whether pursuant to 17 CFR 18.04(a), 17 CFR 

18.04(b), or 17 CFR 20.05. 

Subsidiary—for purposes of Form 40S, a person is a subsidiary of a reporting trader if the reporting 

trader has a direct or indirect controlling interest in the person; and a reporting trader has a controlling 

interest if such reporting trader has the ability to control the person through the ownership of voting 

equity, by contract, or otherwise. 

Volume threshold account—means any trading account that carries reportable trading volume on or 

subject to the rules of a reporting market that is a board of trade designated as a contract market under 

section 5 of the Act or a swap execution facility registered under section 5h of the Act. 

Volume threshold account controller—means a natural person who by power of attorney or otherwise 

actually directs the trading of a volume threshold account. A volume threshold account may have more 

than one controller. 

CFTC Form 40S 

General Information for Reporting Trader: 

For question 1, please provide the name, contact information and other requested information 

regarding the reporting trader. If the reporting trader is an individual, provide their full legal name and the 

name of the reporting trader’s employer. 

1. Indicate whether the reporting trader is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name of Reporting Trader 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
4
 

Email Address 

Web site 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Name of Employer 

Employer NFA ID (if any) 

Employer Legal Entity Identifier (if any) 

Contact Information 

For questions 2, 3, and 4, provide the name and contact information as requested. 

2. Individual to contact regarding the derivatives trading of the reporting trader (this individual 

should be able to answer specific questions about the reporting trader’s trading activity when contacted by 

Commission staff): 

Check here if this individual has the same contact information as that of the reporting trader. 

                                                 
4
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
5
 

Email Address 

NFA ID (if any) 

3. Individual to contact regarding the risk management operations of the reporting trader (this 

individual should be able to answer specific questions about the reporting trader’s risk management 

operations, including account margining, when contacted by Commission staff): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
6
 

Email Address 

NFA ID (if any) 

4. Individual responsible for the information on the Form 40S (this individual should be able to 

verify, clarify, and explain the answers submitted by a reporting trader on the Form 40S): 

Check here if this individual has the same contact information as that of the reporting trader. 

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
7
 

Email Address 

NFA ID (if any) 

Omnibus Account Identification 

For question 5, indicate whether the reporting trader has a customer omnibus account with a futures 

commission merchant, clearing member, or foreign broker (NOTE: For the purpose of this question, an 

omnibus account is an account that one futures commission merchant, clearing member or foreign broker 

carries for another in which the transactions of multiple individual accounts are combined. The identities 

of the holders of the individual accounts are not generally known or disclosed to the carrying firm. In 

                                                 
5
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
6
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
7
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
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addition, the Commission has traditionally identified omnibus accounts as either house or customer 

omnibus accounts. House omnibus accounts exclusively contain the proprietary accounts of the omnibus 

account originator. Customer omnibus accounts contain the accounts of customers of the omnibus account 

originator. It is the obligation of the omnibus account originator to correctly identify the omnibus account 

type to the reporting entity): 

5. Does the reporting trader have a customer omnibus account with a futures commission merchant, 

clearing member, or foreign broker? YES/NO 

IF YES, Give the name(s) of the futures commission merchant, clearing member, or foreign broker 

carrying the account(s) of the reporting trader. 

Foreign Government Affiliation 

For question 6, please complete the following (NOTE: For the purpose of this question, affiliation can 

include, but is not limited to, a situation (1) where the foreign government directly or indirectly controls 

the reporting trader’s assets, operations, and/or derivatives trading, or (2) where the reporting trader 

operates as a direct or indirect subsidiary of a foreign government, its agencies or departments, or any 

investment program of the foreign government): 

6. Is the reporting trader directly or indirectly affiliated with a government other than that of the 

United States? YES/NO 

IF YES, give the name of the government(s). 

IF YES, explain the nature of the affiliation between the reporting trader and the government(s) listed 

above. 

Non-Domestic Entity Indicator 

For question 7, if the Reporting Trader is a legal entity, please complete the following. 

7. Is the reporting trader organized under the laws of a country other than the United States? 

YES/NO 

IF YES, give the name of the country or countries under whose laws the reporting trader is organized. 

Ownership Structure of the Reporting Trader 

For questions 8 and 9, provide the requested ownership information only as applicable. 

If the Reporting Trader is a commodity pool, also provide the requested information in questions 8i, 

8ii, and 8iii. If the Reporting Trader is reporting commodity pools in which it has an ownership interest, 

also provide the requested information in questions 9i, 9ii, and 9iii. 

8. List all the parents of the reporting trader (including the immediate parent and any parent(s) of its 

parent) and, separately, all persons that have a 10 percent or greater ownership interest in the reporting 

trader (commodity pool investors are deemed to have an ownership interest in the pool). For each such 

parent or 10 percent or greater owner include the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 
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Phone Number
8
 

Web site
9
 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Parent Company/10% Owner/or Both Indicator 

8i. For each person identified in question 8 that is a limited partner, shareholder, or other similar type 

of pool participant, indicate if they are a principal or affiliate of the operator of the commodity pool. 

Principal/Affiliate Indicator 

8ii. For each person identified in question 8 that is a limited partner, shareholder, or other similar type 

of pool participant, indicate if they are also a commodity pool operator of the pool. 

Commodity Pool Operator Indicator 

8iii. For each person identified in question 8 that is a limited partner, shareholder, or other similar 

type of pool participant and where the operator of the commodity pool is exempt from registration under 

§ 4.13 of the Commission’s regulations, indicate if that person has an ownership or equity interest of 25 

percent or greater in the commodity pool. 

25% Ownership Indicator 

9. List all the subsidiaries of the reporting trader (including the immediate subsidiary and any 

subsidiaries of those subsidiaries) and, separately, all persons in which the reporting trader has a 10 

percent or greater ownership interest (including a 10 percent or greater interest in a commodity pool(s)). 

Only list subsidiaries and persons that engage in derivatives trading. For each such subsidiary and/or 

person include the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
10

 

Web site
11

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

                                                 
8
 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
9
 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
10

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
11

 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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Subsidiary/10% Ownership/or Both Indicator 

9i. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant, indicate if you are a principal or affiliate of 

the operator of the commodity pool. 

Principal/Affiliate Indicator 

9ii. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant, indicate if you are the commodity pool 

operator for the pool. 

Commodity Pool Operator Indicator 

9iii. For each person identified in question 9 that is a commodity pool and for which you are a limited 

partner, shareholder or other similar type of pool participant and for which the operator of the commodity 

pool is exempt from registration under § 4.13 of the Commission’s regulations, indicate if you have an 

ownership or equity interest of 25 percent or greater in the commodity pool. 

25% Ownership Indicator 

Control of Trading 

For questions 10, 11, 12, and 13 provide the requested control information only as applicable. 

10. List all persons outside of the reporting trader that control some or all of the derivatives trading of 

the reporting trader (including persons that may have been previously identified as a parent, above): 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
12

 

Web site
13

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

11. List all persons for which the reporting trader controls some or all of the derivatives trading 

(including persons that may have been previously identified as a subsidiary, above): 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

                                                 
12

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
13

 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
14

 

Web site
15

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

12. List any other person(s) that directly or indirectly influence, or exercise authority over, some or 

all of the trading of the reporting trader, but who do not exercise “control” as defined in this Form: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
16

 

Web site
17

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

13. Is some or all of the derivatives trading of the reporting trader subject to an express or implied 

agreement or understanding with any other person(s) not addressed in questions 10, 11, or 12, above? 

YES/NO 

If yes, provide the following information: 

Indicate whether the party identified below is a legal entity or a natural person: 

Legal entity:  

Natural person:  

Name 

                                                 
14

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
15

 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
16

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
17

 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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Street Address 

City 

State 

Country 

Zip/Postal Code 

Phone Number
18

 

Web site
19

 

Email Address 

NFA ID (if any) 

Legal Entity Identifier (if any) 

Some/All Indicator 

Commodity Index Trading Indicator 

For question 14, please answer the following: 

14i. Is the reporting trader engaged in commodity index trading as defined in paragraph (a) of the 

definition of CIT above? YES/NO 

14ii. Is the reporting trader engaged in commodity index trading as defined in paragraph (b) of the 

definition of CIT above? YES/NO 

a. If the reporting trader is engaged in CIT (as defined in paragraph (b)) with respect to one or more 

commodities or commodity groups appearing on Supplemental List II, indicate whether the reporting 

trader is, in the aggregate, pursuing long exposure or short exposure with respect to such commodities or 

commodity groups. It is not necessary to respond to this question with respect to CIT that tracks the 

performance of multiple unrelated commodities or commodity groups (e.g., an investment in an 

exchange-traded fund that tracks the performance of an index representing commodities spanning 

multiple commodity groups). 

14iii. If the reporting trader is currently engaged in commodity index trading as defined in paragraphs 

(a) or (b) of the CIT definition above, indicate the month and year on which the reporting trader first 

became engaged in commodity index trading. 

Swaps Participation Indicators 

For questions 15 and 16, please indicate if the reporting trader meets the specified definition: 

15. Is the reporting trader a Swap Dealer, as defined in § 1.3(ppp) of regulations under the 

Commodity Exchange Act? YES/NO 

16. Is the reporting trader a Major Swap Participant, as defined in § 1.3(qqq) of regulations under the 

Commodity Exchange Act? YES/NO 

Nature of Business and of Derivatives Trading Activities 

For questions 17, 18, and 19 provide the requested information only as applicable. 

17. Select all business sectors and subsectors that pertain to the business activities or occupation of 

the reporting trader. If more than one business subsector is selected, indicate which business subsector 

primarily describes the nature of the reporting trader’s business. 

                                                 
18

 Please provide a direct number, without any telephone extension. Non-U.S. respondents should also provide the 

applicable international area code. 
19

 The Web site and NFA ID requested in this question are only required to be reported to the extent the respondent 

has this information available in its records. Respondents are not required to poll customers or other parties for the 

Web site and NFA ID if this information has not been previously collected. 
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Choose From Supplemental List I 

18. Select all commodity groups and individual commodities that the reporting trader presently trades 

or expects to trade in the near future in derivative markets. 

Choose From Supplemental List II 

19. For each selected individual commodity identified in question 18, indicate the business 

purpose(s) for which the reporting trader uses derivative markets. 

If the reporting trader has more than one business purpose for trading in an individual commodity, 

also indicate the predominant business purpose. 

Choose From Supplemental List III 

Signature/Authentication, Name, and Date 

20. Please sign/authenticate the Form 40S prior to submitting. 

Signature/Electronic Authentication: 

 By checking this box and submitting this form (or by clicking “submit,” “send,” or any other 

analogous transmission command if transmitting electronically), I certify that I am duly authorized by 

the reporting trader identified below to provide the information and representations submitted on this 

Form 40S, and that the information and representations are true and correct. 

Reporting Trader Authorized Representative (Name and Position): 

  (Name) 

  (Position) 

Submitted on behalf of: 

  (Reporting Trader Name) 

Date of Submission: 

  

Supplemental List I: List of Business Sectors and Subsectors 

Business Sector 

Subsector 

Agriculture and Forestry 

Oilseed Farming 

Grain Farming 

Fruit and Tree Nut Farming 

Other Crop Farming (Specify) 

Cattle Ranching and Farming 

Hog and Pig Farming 

Poultry and Egg Production 

Sheep and Goat Farming 

Other Animal Production 

Forestry, Logging, or Timber Production 

Cooperative 

Other (Specify) 

Mining, Oil and Natural Gas Extraction 

Oil Exploration/Production 
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Natural Gas Exploration/Production 

Coal Mining 

Precious Metal Mining 

Non-Precious Metal Mining 

Other (Specify) 

Utilities 

Utility/Cooperative 

Electric Power Generation 

Local Distribution Company 

Natural Gas Distribution 

Other (Specify) 

Construction 

Building Construction 

Heavy and Civil Engineering Construction 

Other (Specify) 

Manufacturing, Refining and Processing 

Animal Food Manufacturing 

Grain Milling 

Oilseed Milling 

Sugar and Confectionery Product Manufacturing 

Fruit and Vegetable Preserving and Specialty Food Manufacturing 

Dairy Product Manufacturing 

Animal Slaughtering and Processing 

Bakeries 

Other Food Manufacturing 

Beverage Manufacturing Textile Mills 

Textile Product Mills 

Apparel Manufacturing 

Wood Product Manufacturing 

Paper Manufacturing 

Pulp, Paper, and Paperboard Mills 

Petroleum and Coal Products Manufacturing 

Renewable Fuels Manufacturing 

Petrochemical/Chemical Manufacturing 

Plastics and Rubber Products Manufacturing 

Natural Gas Processing 

Precious Metal Processor/Smelter 

Non-Precious Metal Processor 

Metals Fabricator 

Other (Specify) 

Wholesale Trade 

Lumber and Other Construction Materials Merchant Wholesalers 

Metal and Mineral Merchant Dealer 

Grocery and Related Product Merchant Wholesaler 

Farm Product Raw Material Merchant Wholesalers 

Chemical and Allied Products Merchant Wholesalers 

Petroleum and Petroleum Products Merchant Wholesalers 

Natural Gas, Power Marketer 

Importer/Exporter (specify commodities) 

Other (Specify) 
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Retail Trade 

Building Materials and Supplies Dealers 

Food and Beverage Stores 

Jeweler/Precious Metals Retailer 

Vehicle Fuel Retailer/Convenience Store Operator 

Fuel Dealers 

Other (Specify) 

Transportation and Warehousing 

Air Transport 

Trucking 

Pipeline Transportation of Crude Oil 

Pipeline Transportation of Natural Gas 

Farm Product Warehousing and Storage 

Energy Distributor (warehousing, storage) 

Other (Specify) 

End User (NOTE: May not be the only/primary subsector selected) 

Metals End User (Construction Co., Brass Mill, Steel Mill) 

Emissions End User (Factory, Industrial Cos.) 

Petroleum End User (Airline Cos. Municipalities, Industrial Cos., Trucking 

Cos.) 

Information 

Other (Specify) 

Financial Institutions and Investment 

Management 

Dealers and Financial Intermediaries 

Broker/Dealer 

Bank Holding Company 

Investment/Merchant Bank 

Non-US Commercial Bank 

US Commercial Bank 

Swaps/Derivatives Dealer 

Universal Bank 

Asset/Investment/Fund Management: 

Asset/Investment Manager 

   Institutional Clients 

   Retail Clients 

Managed Accounts and Pools (CTAs, CPOs, etc.) 

   Institutional Clients 

   Retail Clients 

College Endowment, Trust, Foundation 

Fund of Hedge Funds 

Hedge Fund 

Mutual Fund 

Pension Fund 

Private Wealth Management 

Private Bank 

Exchange Traded Fund Issuer 

Exchange Traded Note Issuer 
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Government Financial Institution: 

Central Bank 

Sovereign Wealth Fund 

Government Sponsored Enterprise (GSE) 

Other Governmental Entity (Specify) 

Other Financial or Trading Entities: 

Arbitrageur 

Individual Trader/Investor 

Floor Broker 

Floor Trader 

Market Maker 

Proprietary Trader 

Corporate Treasury 

Mortgage Originator 

Savings Bank 

Credit Union 

Insurance Company 

Other (Specify) 

Real Estate 

Other (Specify) 

Arts, Entertainment, and Recreation 

Performing Arts Companies 

Promoters of Performing Arts 

Agents and Managers for Artists and Entertainers 

Independent Artists, Writers, Performers 

Other (Specify) 

Accommodation and Food Services 

Food Services 

Other (Specify) 

Public Administration 

Administration of Environmental Quality Programs 

Administration of Economic Programs 

Other (Specify) 

Supplemental List II: Commodity Groups and Individual Commodities 

Commodity Group 

Individual Commodity 

GRAINS 

OATS 

WHEAT 

CORN 

RICE 

LIVESTOCK/MEAT PRODUCTS 

LIVE CATTLE 

PORK BELLIES 

FEEDER CATTLE 

LEAN HOGS 

DAIRY PRODUCTS 

MILK 
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BUTTER 

CHEESE 

OILSEED AND PRODUCTS 

SOYBEAN OIL 

SOYBEAN MEAL 

SOYBEANS 

FIBER 

COTTON 

FOODSTUFFS/SOFTS 

COFFEE 

FROZEN CONCENTRATED ORANGE JUICE 

SUGAR 

COCOA 

OTHER AGRICULTURAL 

REAL ESTATE 

CURRENCY 

EQUITIES AND EQUITY INDICIES 

INTEREST RATES 

TREASURY COMPLEX 

OTHER INTEREST RATE PRODUCTS 

OTHER FINANCIAL INSTRUMENTS 

PETROLEUM AND PRODUCTS 

JET FUEL 

ETHANOL 

BIODIESEL 

FUEL OIL 

HEATING OIL 

GASOLINE 

NAPHTHA 

CRUDE OIL 

DIESEL 

NATURAL GAS AND PRODUCTS 

NATURAL GAS LIQUIDS 

NATURAL GAS 

ELECTRICITY AND SOURCES 

COAL 

ELECTRICITY 

URANIUM 

PRECIOUS METALS 

PALLADIUM 

PLATINUM 

SILVER 

GOLD 

BASE METALS 

STEEL 

COPPER 
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WOOD PRODUCTS 

LUMBER 

PULP 

CHEMICALS 

PLASTICS 

EMISSIONS 

WEATHER 

OTHER (SPECIFY) 
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