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(16) In order to benefit from the exemptions from this
Directive the person concerned should comply on a
continuous basis with the conditions laid down for
such exemptions. In particular, if a person provides
investment services or performs investment activities
and is exempted from this Directive because such ser-
vices or activities are ancillary to his main business,
when considered on a group basis, he should no longer
be covered by the exemption related to ancillary services
where the provision of those services or activities ceases
to be ancillary to his main business.

(17) Persons who provide the investment services and/or
perform investment activities covered by this Directive
should be subject to authorisation by their home Mem-
ber States in order to protect investors and the stability
of the financial system.

(18) Credit institutions that are authorised under
Directive 2000/12/EC of the European Parliament and
of the Council of 20 March 2000 relating to the
taking up and pursuit of the business of
credit institutions (1) should not need another authorisa-
tion under this Directive in order to provide investment
services or perform investment activities. When a credit
institution decides to provide investment services or
perform investment activities the competent authorities,
before granting an authorisation, should verify that it
complies with the relevant provisions of this Directive.

(19) In cases where an investment firm provides one or
more investment services not covered by its authorisa-
tion, or performs one or more investment activities not
covered by its authorisation, on a non‑regular basis it
should not need an additional authorisation under this
Directive.

(20) For the purposes of this Directive, the business of the
reception and transmission of orders should also include
bringing together two or more investors thereby bring-
ing about a transaction between those investors.

(21) In the context of the forthcoming revision of the
Capital Adequacy framework in Basel II, Member States
recognise the need to re-examine whether or not invest-
ment firms who execute client orders on a matched
principal basis are to be regarded as acting as principals,
and thereby be subject to additional regulatory capital
requirements.

(22) The principles of mutual recognition and of home
Member State supervision require that the Member
States' competent authorities should not grant or should
withdraw authorisation where factors such as the con-
tent of programmes of operations, the geographical

distribution or the activities actually carried on indicate
clearly that an investment firm has opted for the legal
system of one Member State for the purpose of evading
the stricter standards in force in another Member State
within the territory of which it intends to carry on or
does carry on the greater part of its activities. An
investment firm which is a legal person should be
authorised in the Member State in which it has its
registered office. An investment firm which is not a
legal person should be authorised in the Member State
in which it has its head office. In addition, Member
States should require that an investment firm's
head office must always be situated in its home Member
State and that it actually operates there.

(23) An investment firm authorised in its home Member
State should be entitled to provide investment services
or perform investment activities throughout the Com-
munity without the need to seek a separate authorisa-
tion from the competent authority in the Member State
in which it wishes to provide such services or perform
such activities.

(24) Since certain investment firms are exempted from cer-
tain obligations imposed by Council Directive 93/6/EEC
of 15 March 1993 on the capital adequacy of invest-
ment firms and credit institutions (2), they should be
obliged to hold either a minimum amount of capital or
professional indemnity insurance or a combination of
both. The adjustments of the amounts of that insurance
should take into account adjustments made in the
framework of Directive 2002/92/EC of the
European Parliament and of the Council of 9 Decem-
ber 2002 on insurance mediation (3). This particular
treatment for the purposes of capital adequacy should
be without prejudice to any decisions regarding the
appropriate treatment of these firms under future
changes to Community legislation on capital adequacy.

(25) Since the scope of prudential regulation should be
limited to those entities which, by virtue of running a
trading book on a professional basis, represent a source
of counterparty risk to other market participants, enti-
ties which deal on own account in financial instruments,
including those commodity derivatives covered by this
Directive, as well as those that provide investment
services in commodity derivatives to the clients of their
main business on an ancillary basis to their main
business when considered on a group basis, provided
that this main business is not the provision of invest-
ment services within the meaning of this Directive,
should be excluded from the scope of this Directive.

(1) OJ L 126, 26.5.2000, p. 1. Directive as last amended by
Directive 2002/87/EC.

(2) OJ L 141, 11.6.1993, p. 1. Directive as last amended by
Directive 2002/87/EC.

(3) OJ L 9, 15.1.2003, p. 3.
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(26) In order to protect an investor's ownership and other
similar rights in respect of securities and his rights in
respect of funds entrusted to a firm those rights should
in particular be kept distinct from those of the firm.
This principle should not, however, prevent a firm from
doing business in its name but on behalf of the investor,
where that is required by the very nature of the transac-
tion and the investor is in agreement, for example stock
lending.

(27) Where a client, in line with Community legislation and
in particular Directive 2002/47/EC of the
European Parliament and of the Council of
6 June 2002 on financial collateral arrangements (1),
transfers full ownership of financial instruments or
funds to an investment firm for the purpose of securing
or otherwise covering present or future, actual or con-
tingent or prospective obligations, such financial instru-
ments or funds should likewise no longer be regarded as
belonging to the client.

(28) The procedures for the authorisation, within the Com-
munity, of branches of investment firms authorised in
third countries should continue to apply to such firms.
Those branches should not enjoy the freedom to pro-
vide services under the second paragraph of Article 49
of the Treaty or the right of establishment in Member
States other than those in which they are established. In
view of cases where the Community is not bound by
any bilateral or multilateral obligations it is appropriate
to provide for a procedure intended to ensure that
Community investment firms receive reciprocal treat-
ment in the third countries concerned.

(29) The expanding range of activities that many investment
firms undertake simultaneously has increased potential
for conflicts of interest between those different activities
and the interests of their clients. It is therefore necessary
to provide for rules to ensure that such conflicts do not
adversely affect the interests of their clients.

(30) A service should be considered to be provided at the
initiative of a client unless the client demands it in
response to a personalised communication from or on
behalf of the firm to that particular client, which con-
tains an invitation or is intended to influence the client
in respect of a specific financial instrument or specific
transaction. A service can be considered to be provided
at the initiative of the client notwithstanding that the
client demands it on the basis of any communication
containing a promotion or offer of financial instruments
made by any means that by its very nature is general

and addressed to the public or a larger group or
category of clients or potential clients.

(31) One of the objectives of this Directive is to protect
investors. Measures to protect investors should be
adapted to the particularities of each category of inves-
tors (retail, professional and counterparties).

(32) By way of derogation from the principle of home
country authorisation, supervision and enforcement of
obligations in respect of the operation of branches, it is
appropriate for the competent authority of the host
Member State to assume responsibility for enforcing
certain obligations specified in this Directive in relation
to business conducted through a branch within the
territory where the branch is located, since that author-
ity is closest to the branch, and is better placed to
detect and intervene in respect of infringements of rules
governing the operations of the branch.

(33) It is necessary to impose an effective ‘best execution’
obligation to ensure that investment firms execute client
orders on terms that are most favourable to the client.
This obligation should apply to the firm which owes
contractual or agency obligations to the client.

(34) Fair competition requires that market participants and
investors be able to compare the prices that trading
venues (i.e. regulated markets, MTFs and intermediaries)
are required to publish. To this end, it is recommended
that Member States remove any obstacles which may
prevent the consolidation at European level of the
relevant information and its publication.

(35) When establishing the business relationship with the
client the investment firm might ask the client or
potential client to consent at the same time to the
execution policy as well as to the possibility that his
orders may be executed outside a regulated market or
an MTF.

(36) Persons who provide investment services on behalf of
more than one investment firm should not be consid-
ered as tied agents but as investment firms when they
fall under the definition provided in this Directive, with
the exception of certain persons who may be exempted.

(37) This Directive should be without prejudice to the right
of tied agents to undertake activities covered by other
Directives and related activities in respect of financial
services or products not covered by this Directive,
including on behalf of parts of the same financial group.(1) OJ L 168, 27.6.2002, p. 43.
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(38) The conditions for conducting activities outside the
premises of the investment firm (door‑to‑door selling)
should not be covered by this Directive.

(39) Member States' competent authorities should not register
or should withdraw the registration where the activities
actually carried on indicate clearly that a tied agent has
opted for the legal system of one Member State for the
purpose of evading the stricter standards in force in
another Member State within the territory of which it
intends to carry on or does carry on the greater part of
its activities.

(40) For the purposes of this Directive eligible counterparties
should be considered as acting as clients.

(41) For the purposes of ensuring that conduct of business
rules (including rules on best execution and handling of
client orders) are enforced in respect of those investors
most in need of these protections, and to reflect well‑-
established market practice throughout the Community,
it is appropriate to clarify that conduct of business rules
may be waived in the case of transactions entered into
or brought about between eligible counterparties.

(42) In respect of transactions executed between eligible
counterparties, the obligation to disclose client limit
orders should only apply where the counter party is
explicitly sending a limit order to an investment firm
for its execution.

(43) Member States shall protect the right to privacy of
natural persons with respect to the processing of perso-
nal data in accordance with Directive 95/46/EC of the
European Parliament and of the Council of 24 Octo-
ber 1995 on the protection of individuals with regard
to the processing of personal data and of the free
movement of such data. (1)

(44) With the two‑fold aim of protecting investors and
ensuring the smooth operation of securities markets, it
is necessary to ensure that transparency of transactions
is achieved and that the rules laid down for that
purpose apply to investment firms when they operate
on the markets. In order to enable investors or market
participants to assess at any time the terms of a
transaction in shares that they are considering and to
verify afterwards the conditions in which it was carried
out, common rules should be established for the pub-
lication of details of completed transactions in shares
and for the disclosure of details of current opportunities
to trade in shares. These rules are needed to ensure the
effective integration of Member State equity markets, to

promote the efficiency of the overall price formation
process for equity instruments, and to assist the effective
operation of ‘best execution’ obligations. These consid-
erations require a comprehensive transparency regime
applicable to all transactions in shares irrespective of
their execution by an investment firm on a bilateral
basis or through regulated markets or MTFs. The obliga-
tions for investment firms under this Directive to quote
a bid and offer price and to execute an order at the
quoted price do not relieve investment firms of the
obligation to route an order to another execution venue
when such internalisation could prevent the firm from
complying with ‘best execution’ obligations.

(45) Member States should be able to apply transaction
reporting obligations of the Directive to financial instru-
ments that are not admitted to trading on a regulated
market.

(46) A Member State may decide to apply the pre‑ and
post‑trade transparency requirements laid down in this
Directive to financial instruments other than shares. In
that case those requirements should apply to all invest-
ment firms for which that Member State is the home
Member State for their operations within the territory of
that Member State and those carried out cross‑border
through the freedom to provide services. They should
also apply to the operations carried out within the
territory of that Member State by the branches estab-
lished in its territory of investment firms authorised in
another Member State.

(47) Investment firms should all have the same opportunities
of joining or having access to regulated markets
throughout the Community. Regardless of the manner
in which transactions are at present organised in the
Member States, it is important to abolish the technical
and legal restrictions on access to regulated markets.

(48) In order to facilitate the finalisation of cross-border
transactions, it is appropriate to provide for access to
clearing and settlement systems throughout the Com-
munity by investment firms, irrespective of whether
transactions have been concluded through regulated
markets in the Member State concerned. Investment
firms which wish to participate directly in other Mem-
ber States' settlement systems should comply with the
relevant operational and commercial requirements for
membership and the prudential measures to uphold the
smooth and orderly functioning of the financial mar-
kets.(1) OJ L 281, 23.11.1995, p. 31.
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(49) The authorisation to operate a regulated market should
extend to all activities which are directly related to the
display, processing, execution, confirmation and report-
ing of orders from the point at which such orders are
received by the regulated market to the point at which
they are transmitted for subsequent finalisation, and to
activities related to the admission of financial instru-
ments to trading. This should also include transactions
concluded through the medium of designated market
makers appointed by the regulated market which are
undertaken under its systems and in accordance with
the rules that govern those systems. Not all transactions
concluded by members or participants of the regulated
market or MTF are to be considered as concluded within
the systems of a regulated market or MTF. Transactions
which members or participants conclude on a bilateral
basis and which do not comply with all the obligations
established for a regulated market or an MTF under this
Directive should be considered as transactions concluded
outside a regulated market or an MTF for the purposes
of the definition of systematic internaliser. In such a
case the obligation for investment firms to make public
firm quotes should apply if the conditions established
by this Directive are met.

(50) Systematic internalisers might decide to give access to
their quotes only to retail clients, only to professional
clients, or to both. They should not be allowed to
discriminate within those categories of clients.

(51) Article 27 does not oblige systematic internalisers to
publish firm quotes in relation to transactions above
standard market size.

(52) Where an investment firm is a systematic internaliser
both in shares and in other financial instruments, the
obligation to quote should only apply in respect of
shares without prejudice to Recital 46.

(53) It is not the intention of this Directive to require the
application of pre-trade transparency rules to transac-
tions carried out on an OTC basis, the characteristics of
which include that they are ad-hoc and irregular and are
carried out with wholesale counterparties and are part
of a business relationship which is itself characterised by
dealings above standard market size, and where the
deals are carried out outside the systems usually used
by the firm concerned for its business as a systematic
internaliser.

(54) The standard market size for any class of share should
not be significantly disproportionate to any share in-
cluded in that class.

(55) Revision of Directive 93/6/EEC should fix the minimum
capital requirements with which regulated markets
should comply in order to be authorised, and in so
doing should take into account the specific nature of
the risks associated with such markets.

(56) Operators of a regulated market should also be able to
operate an MTF in accordance with the relevant provi-
sions of this Directive.

(57) The provisions of this Directive concerning the admis-
sion of instruments to trading under the rules enforced
by the regulated market should be without prejudice to
the application of Directive 2001/34/EC of the
European Parliament and of the Council of
28 May 2001 on the admission of securities to official
stock exchange listing and on information to be pub-
lished on those securities (1). A regulated market should
not be prevented from applying more demanding re-
quirements in respect of the issuers of securities or
instruments which it is considering for admission to
trading than are imposed pursuant to this Directive.

(58) Member States should be able to designate different
competent authorities to enforce the wide‑ranging ob-
ligations laid down in this Directive. Such authorities
should be of a public nature guaranteeing their indepen-
dence from economic actors and avoiding conflicts of
interest. In accordance with national law, Member States
should ensure appropriate financing of the competent
authority. The designation of public authorities should
not exclude delegation under the responsibility of the
competent authority.

(59) Any confidential information received by the contact
point of one Member State through the contact point
of another Member State should not be regarded as
purely domestic.

(60) It is necessary to enhance convergence of powers at the
disposal of competent authorities so as to pave the way
towards an equivalent intensity of enforcement across
the integrated financial market. A common minimum
set of powers coupled with adequate resources should
guarantee supervisory effectiveness.

(1) OJ L 184, 6.7.2001, p. 1. Directive as last amended by European
Parliament and Council Directive 2003/71/EC (OJ L 345,
31.12.2003, p. 64.).
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(61) With a view to protecting clients and without prejudice
to the right of customers to bring their action before
the courts, it is appropriate that Member States encou-
rage public or private bodies established with a view to
settling disputes out‑of‑court, to cooperate in resolving
cross‑border disputes, taking into account Commission
Recommendation 98/257/EC of 30 March 1998 on the
principles applicable to the bodies responsible for out‑-
of‑court settlement of consumer disputes (1). When im-
plementing provisions on complaints and redress proce-
dures for out‑of‑court settlements, Member States should
be encouraged to use existing cross‑border cooperation
mechanisms, notably the Financial Services Complaints
Network (FIN‑Net).

(62) Any exchange or transmission of information between
competent authorities, other authorities, bodies or per-
sons should be in accordance with the rules on transfer
of personal data to third countries as laid down in
Directive 95/46/EC.

(63) It is necessary to reinforce provisions on exchange of
information between national competent authorities and
to strengthen the duties of assistance and cooperation
which they owe to each other. Due to increasing cross‑-
border activity, competent authorities should provide
each other with the relevant information for the exercise
of their functions, so as to ensure the effective enforce-
ment of this Directive, including in situations where
infringements or suspected infringements may be of
concern to authorities in two or more Member States.
In the exchange of information, strict professional se-
crecy is needed to ensure the smooth transmission of
that information and the protection of particular rights.

(64) At its meeting on 17 July 2000, the Council set up the
Committee of Wise Men on the Regulation of European
Securities Markets. In its final report, the Committee of
Wise Men proposed the introduction of new legislative
techniques based on a four‑level approach, namely fra-
mework principles, implementing measures, cooperation
and enforcement. Level 1, the Directive, should confine
itself to broad general ‘framework’ principles while
Level 2 should contain technical implementing measures
to be adopted by the Commission with the assistance of
a committee.

(65) The Resolution adopted by the Stockholm European
Council of 23 March 2001 endorsed the final report of
the Committee of Wise Men and the proposed four‑level
approach to make the regulatory process for Commu-
nity securities legislation more efficient and transparent.

(66) According to the Stockholm European Council, Level 2
implementing measures should be used more frequently,
to ensure that technical provisions can be kept up to

date with market and supervisory developments, and
deadlines should be set for all stages of Level 2 work.

(67) The Resolution of the European Parliament of 5 Febru-
ary 2002 on the implementation of financial services
legislation also endorsed the Committee of Wise Men's
report, on the basis of the solemn declaration made
before Parliament the same day by the Commission and
the letter of 2 October 2001 addressed by the Internal
Market Commissioner to the chairman of Parliament's
Committee on Economic and Monetary Affairs with
regard to the safeguards for the European Parliament's
role in this process.

(68) The measures necessary for the implementation of this
Directive should be adopted in accordance with Council
Decision 1999/468/EC of 28 June 1999 laying down
the procedures for the exercise of implementing powers
conferred on the Commission (2).

(69) The European Parliament should be given a period of
three months from the first transmission of draft im-
plementing measures to allow it to examine them and
to give its opinion. However, in urgent and duly justified
cases, this period could be shortened. If, within that
period, a resolution is passed by the European Parlia-
ment, the Commission should re‑examine the draft
measures.

(70) With a view to taking into account further develop-
ments in the financial markets the Commission should
submit reports to the European Parliament and the
Council on the application of the provisions concerning
professional indemnity insurance, the scope of the trans-
parency rules and the possible authorisation of specia-
lised dealers in commodity derivatives as investment
firms.

(71) The objective of creating an integrated financial market,
in which investors are effectively protected and the
efficiency and integrity of the overall market are safe-
guarded, requires the establishment of common regula-
tory requirements relating to investment firms wherever
they are authorised in the Community and governing
the functioning of regulated markets and other trading
systems so as to prevent opacity or disruption on one
market from undermining the efficient operation of the
European financial system as a whole. Since this objec-
tive may be better achieved at Community level, the
Community may adopt measures in accordance with the
principle of subsidiarity as set out in Article 5 of the
Treaty. In accordance with the principle of proportion-
ality, as set out in that Article, this Directive does not
go beyond what is necessary in order to achieve this
objective,

(1) OJ L 115, 17.4.1998, p. 31. (2) OJ L 184, 17.7.1999, p. 23.
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HAVE ADOPTED THIS DIRECTIVE:

TITLE I

DEFINITIONS AND SCOPE

Article 1

Scope

1. This Directive shall apply to investment firms and regu-
lated markets.

2. The following provisions shall also apply to credit institu-
tions authorised under Directive 2000/12/EC, when providing
one or more investment services and/or performing investment
activities:

— Articles 2(2), 11, 13 and 14,

— Chapter II of Title II excluding Article 23(2) second sub-
paragraph,

— Chapter III of Title II excluding Articles 31(2) to 31(4) and
32(2) to 32(6), 32(8) and 32(9),

— Articles 48 to 53, 57, 61 and 62, and

— Article 71(1).

Article 2

Exemptions

1. This Directive shall not apply to:

(a) insurance undertakings as defined in Article 1 of
Directive 73/239/EEC or assurance undertakings as defined
in Article 1 of Directive 2002/83/EC or undertakings
carrying on the reinsurance and retrocession activities
referred to in Directive 64/225/EEC;

(b) persons which provide investment services exclusively for
their parent undertakings, for their subsidiaries or for
other subsidiaries of their parent undertakings;

(c) persons providing an investment service where that service
is provided in an incidental manner in the course of a
professional activity and that activity is regulated by legal
or regulatory provisions or a code of ethics governing the
profession which do not exclude the provision of that
service;

(d) persons who do not provide any investment services or
activities other than dealing on own account unless they
are market makers or deal on own account outside a
regulated market or an MTF on an organised, frequent
and systematic basis by providing a system accessible to
third parties in order to engage in dealings with them;

(e) persons which provide investment services consisting ex-
clusively in the administration of employee‑participation
schemes;

(f) persons which provide investment services which only
involve both administration of employee‑participation
schemes and the provision of investment services exclu-
sively for their parent undertakings, for their subsidiaries
or for other subsidiaries of their parent undertakings;

(g) the members of the European System of Central Banks
and other national bodies performing similar functions
and other public bodies charged with or intervening in
the management of the public debt;

(h) collective investment undertakings and pension funds
whether coordinated at Community level or not and the
depositaries and managers of such undertakings;

(i) persons dealing on own account in financial instruments,
or providing investment services in commodity derivatives
or derivative contracts included in Annex I, Section C 10
to the clients of their main business, provided this is an
ancillary activity to their main business, when considered
on a group basis, and that main business is not the
provision of investment services within the meaning of
this Directive or banking services under
Directive 2000/12/EC;

(j) persons providing investment advice in the course of
providing another professional activity not covered by
this Directive provided that the provision of such advice
is not specifically remunerated;

(k) persons whose main business consists of dealing on own
account in commodities and/or commodity derivatives.
This exception shall not apply where the persons that
deal on own account in commodities and/or commodity
derivatives are part of a group the main business of which
is the provision of other investment services within the
meaning of this Directive or banking services under Direc-
tive 2000/12/EC;

(l) firms which provide investment services and/or perform
investment activities consisting exclusively in dealing on
own account on markets in financial futures or options or
other derivatives and on cash markets for the sole purpose
of hedging positions on derivatives markets or which deal
for the accounts of other members of those markets or
make prices for them and which are guaranteed by clear-
ing members of the same markets, where responsibility for
ensuring the performance of contracts entered into by
such firms is assumed by clearing members of the same
markets;

(m) associations set up by Danish and Finnish pension funds
with the sole aim of managing the assets of pension funds
that are members of those associations;

(n) ‘agenti di cambio’ whose activities and functions are
governed by Article 201 of Italian Legislative Decree
No 58 of 24 February 1998.
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2. The rights conferred by this Directive shall not extend to
the provision of services as counterparty in transactions carried
out by public bodies dealing with public debt or by members
of the European System of Central Banks performing their
tasks as provided for by the Treaty and the Statute of the
European System of Central Banks and of the European
Central Bank or performing equivalent functions under na-
tional provisions.

3. In order to take account of developments on financial
markets, and to ensure the uniform application of this Direc-
tive, the Commission, acting in accordance with the procedure
referred to in Article 64(2), may, in respect of exemptions (c)
(i), and (k) define the criteria for determining when an activity
is to be considered as ancillary to the main business on a
group level as well as for determining when an activity is
provided in an incidental manner.

Article 3

Optional exemptions

1. Member States may choose not to apply this Directive to
any persons for which they are the home Member State that:

— are not allowed to hold clients' funds or securities and
which for that reason are not allowed at any time to place
themselves in debit with their clients, and

— are not allowed to provide any investment service except
the reception and transmission of orders in transferable
securities and units in collective investment undertakings
and the provision of investment advice in relation to such
financial instruments, and

— in the course of providing that service, are allowed to
transmit orders only to:

(i) investment firms authorised in accordance with this
Directive;

(ii) credit institutions authorised in accordance with
Directive 2000/12/EC;

(iii) branches of investment firms or of credit institutions
which are authorised in a third country and which are
subject to and comply with prudential rules considered
by the competent authorities to be at least as stringent
as those laid down in this Directive, in
Directive 2000/12/EC or in Directive 93/6/EEC;

(iv) collective investment undertakings authorised under the
law of a Member State to market units to the public
and to the managers of such undertakings;

(v) investment companies with fixed capital, as defined in
Article 15(4) of Second Council Directive 77/91/EEC of
13 December 1976 on coordination of safeguards
which, for the protection of the interests of members
and others, are required by Member States of compa-
nies within the meaning of the second paragraph of
Article 58 of the Treaty, in respect of the formation of
public limited liability companies and the maintenance
and alteration of their capital, with a view to making
such safeguards equivalent (1), the securities of which
are listed or dealt in on a regulated market in a
Member State;

provided that the activities of those persons are regulated at
national level.

2. Persons excluded from the scope of this Directive accord-
ing to paragraph 1 cannot benefit from the freedom to provide
services and/or activities or to establish branches as provided
for in Articles 31 and 32 respectively.

Article 4

Definitions

1. For the purposes of this Directive, the following defini-
tions shall apply:

1) ‘Investment firm’ means any legal person whose regular
occupation or business is the provision of one or more
investment services to third parties and/or the perfor-
mance of one or more investment activities on a profes-
sional basis;

Member States may include in the definition of investment
firms undertakings which are not legal persons, provided
that:

(a) their legal status ensures a level of protection for third
parties' interests equivalent to that afforded by legal
persons, and

(b) they are subject to equivalent prudential supervision
appropriate to their legal form.

However, where a natural person provides services invol-
ving the holding of third parties' funds or transferable
securities, he may be considered as an investment firm for
the purposes of this Directive only if, without prejudice to
the other requirements imposed in this Directive and in
Directive 93/6/EEC, he complies with the following condi-
tions:

(a) the ownership rights of third parties in instruments
and funds must be safeguarded, especially in the event
of the insolvency of the firm or of its proprietors,
seizure, set‑off or any other action by creditors of the
firm or of its proprietors;

(1) OJ L 26, 31.1.1977, p. 1. Directive as last amended by the 1994
Act of Accession.
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(b) the firm must be subject to rules designed to monitor
the firm's solvency and that of its proprietors;

(c) the firm's annual accounts must be audited by one or
more persons empowered, under national law, to audit
accounts;

(d) where the firm has only one proprietor, he must make
provision for the protection of investors in the event
of the firm's cessation of business following his death,
his incapacity or any other such event;

2) ‘Investment services and activities’ means any of the ser-
vices and activities listed in Section A of Annex I relating
to any of the instruments listed in Section C of Annex I;

The Commission shall determine, acting in accordance
with the procedure referred to in Article 64(2):

— the derivative contracts mentioned in Section C 7 of
Annex I that have the characteristics of other derivative
financial instruments, having regard to whether, inter
alia, they are cleared and settled through recognised
clearing houses or are subject to regular margin calls

— the derivative contracts mentioned in Section C 10 of
Annex I that have the characteristics of other derivative
financial instruments, having regard to whether, inter
alia, they are traded on a regulated market or an MTF,
are cleared and settled through recognised clearing
houses or are subject to regular margin calls;

3) ‘Ancillary service’ means any of the services listed in
Section B of Annex I;

4) ‘Investment advice’ means the provision of personal re-
commendations to a client, either upon its request or at
the initiative of the investment firm, in respect of one or
more transactions relating to financial instruments;

5) ‘Execution of orders on behalf of clients’ means acting to
conclude agreements to buy or sell one or more financial
instruments on behalf of clients;

6) ‘Dealing on own account’ means trading against proprie-
tary capital resulting in the conclusion of transactions in
one or more financial instruments;

7) ‘Systematic internaliser’ means an investment firm which,
on an organised, frequent and systematic basis, deals on
own account by executing client orders outside a regulated
market or an MTF;

8) ‘Market maker’ means a person who holds himself out on
the financial markets on a continuous basis as being
willing to deal on own account by buying and selling
financial instruments against his proprietary capital at
prices defined by him;

9) ‘Portfolio management’ means managing portfolios in ac-
cordance with mandates given by clients on a discretion-

ary client-by-client basis where such portfolios include one
or more financial instruments;

10) ‘Client’ means any natural or legal person to whom an
investment firm provides investment and/or ancillary ser-
vices;

11) ‘Professional client’ means a client meeting the criteria laid
down in Annex II;

12) ‘Retail client’ means a client who is not a professional
client;

13) ‘Market operator’ means a person or persons who man-
ages and/or operates the business of a regulated market.
The market operator may be the regulated market itself;

14) ‘Regulated market’ means a multilateral system operated
and/or managed by a market operator, which brings
together or facilitates the bringing together of multiple
third‑party buying and selling interests in financial instru-
ments – in the system and in accordance with its non-
discretionary rules – in a way that results in a contract, in
respect of the financial instruments admitted to trading
under its rules and/or systems, and which is authorised
and functions regularly and in accordance with the provi-
sions of Title III;

15) ‘Multilateral trading facility (MTF)’ means a multilateral
system, operated by an investment firm or a market
operator, which brings together multiple third‑party buy-
ing and selling interests in financial instruments – in the
system and in accordance with non‑discretionary rules –

in a way that results in a contract in accordance with the
provisions of Title II;

16) ‘Limit order’ means an order to buy or sell a financial
instrument at its specified price limit or better and for a
specified size;

17) ‘Financial instrument’ means those instruments specified in
Section C of Annex I;

18) ‘Transferable securities’ means those classes of securities
which are negotiable on the capital market, with the
exception of instruments of payment, such as:

(a) shares in companies and other securities equivalent to
shares in companies, partnerships or other entities, and
depositary receipts in respect of shares;

(b) bonds or other forms of securitised debt, including
depositary receipts in respect of such securities;

(c) any other securities giving the right to acquire or sell
any such transferable securities or giving rise to a cash
settlement determined by reference to transferable se-
curities, currencies, interest rates or yields, commod-
ities or other indices or measures;
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19) ‘Money-market instruments’ means those classes of instru-
ments which are normally dealt in on the money market,
such as treasury bills, certificates of deposit and commer-
cial papers and excluding instruments of payment;

20) ‘Home Member State’ means:

(a) in the case of investment firms:

(i) if the investment firm is a natural person, the
Member State in which its head office is situated;

(ii) if the investment firm is a legal person, the
Member State in which its registered office is
situated;

(iii) if the investment firm has, under its national law,
no registered office, the Member State in which its
head office is situated;

(b) in the case of a regulated market, the Member State in
which the regulated market is registered or, if under
the law of that Member State it has no registered
office, the Member State in which the head office of
the regulated market is situated;

21) ‘Host Member State’ means the Member State, other than
the home Member State, in which an investment firm has
a branch or performs services and/or activities or the
Member State in which a regulated market provides appro-
priate arrangements so as to facilitate access to trading on
its system by remote members or participants established
in that same Member State;

22) ‘Competent authority’ means the authority, designated by
each Member State in accordance with Article 48, unless
otherwise specified in this Directive;

23) ‘Credit institutions’ means credit institutions as defined
under Directive 2000/12/EC;

24) ‘UCITS management company’ means a management com-
pany as defined in Council Directive 85/611/EEC of
20 December 1985, on the coordination of laws, regula-
tions and administrative provisions relating to undertak-
ings for collective investment in transferable securities
(UCITS) (1);

25) ‘Tied agent’ means a natural or legal person who, under
the full and unconditional responsibility of only one
investment firm on whose behalf it acts, promotes invest-
ment and/or ancillary services to clients or prospective
clients, receives and transmits instructions or orders from
the client in respect of investment services or financial
instruments, places financial instruments and/or provides
advice to clients or prospective clients in respect of those
financial instruments or services;

26) ‘Branch’ means a place of business other than the head
office which is a part of an investment firm, which has no
legal personality and which provides investment services
and/or activities and which may also perform
ancillary services for which the investment firm has been
authorised; all the places of business set up in the same
Member State by an investment firm with headquarters in
another Member State shall be regarded as a single branch;

27) ‘Qualifying holding’ means any direct or indirect holding
in an investment firm which represents 10% or more of
the capital or of the voting rights, as set out in Article 92
of Directive 2001/34/EC, or which makes it possible to
exercise a significant influence over the management of
the investment firm in which that holding subsists;

28) ‘Parent undertaking’ means a parent undertaking as de-
fined in Articles 1 and 2 of Seventh Council
Directive 83/349/EEC of 13 June 1983 on
consolidated accounts (2);

29) ‘Subsidiary’ means a subsidiary undertaking as defined in
Articles 1 and 2 of Directive 83/349/EEC, including any
subsidiary of a subsidiary undertaking of an ultimate
parent undertaking;

30) ‘Control’ means control as defined in Article 1 of
Directive 83/349/EEC;

31) ‘Close links’ means a situation in which two or more
natural or legal persons are linked by:

(a) participation which means the ownership, direct or by
way of control, of 20% or more of the voting rights
or capital of an undertaking,

(b) control which means the relationship between a parent
undertaking and a subsidiary, in all the cases referred
to in Article 1(1) and (2) of Directive 83/349/EEC, or
a similar relationship between any natural or
legal person and an undertaking, any subsidiary under-
taking of a subsidiary undertaking also being consid-
ered a subsidiary of the parent undertaking which is at
the head of those undertakings.

A situation in which two or more natural or legal persons
are permanently linked to one and the same person by a
control relationship shall also be regarded as constituting a
close link between such persons.

2. In order to take account of developments on financial
markets, and to ensure the uniform application of this Direc-
tive, the Commission, acting in accordance with the procedure
referred to in Article 64(2), may clarify the definitions laid
down in paragraph 1 of this Article.

(1) OJ L 375, 31.12.1985, p. 3. Directive as last amended by Directive
2001/108/EC of the European Parliament and of the Council
(OJ L 41, 13.2.2002, p. 35).

(2) OJ L 193, 18.7.1983, p. 1. Directive as last amended by
Directive 2003/51/EC of the European Parliament and of the
Council (OJ L 178, 17.7.2003, p. 16).
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TITLE II

AUTHORISATION AND OPERATING CONDITIONS FOR IN-
VESTMENT FIRMS

CHAPTER I

CONDITIONS AND PROCEDURES FOR AUTHORISATION

Article 5

Requirement for authorisation

1. Each Member State shall require that the performance of
investment services or activities as a regular occupation or
business on a professional basis be subject to prior authorisa-
tion in accordance with the provisions of this Chapter. Such
authorisation shall be granted by the home Member State
competent authority designated in accordance with Article 48.

2. By way of derogation from paragraph 1, Member States
shall allow any market operator to operate an MTF, subject to
the prior verification of their compliance with the provisions
of this Chapter, excluding Articles 11 and 15.

3. Member States shall establish a register of all investment
firms. This register shall be publicly accessible and shall con-
tain information on the services and/or activities for which the
investment firm is authorised. It shall be updated on a regular
basis.

4. Each Member State shall require that:

— any investment firm which is a legal person have its head
office in the same Member State as its registered office,

— any investment firm which is not a legal person or any
investment firm which is a legal person but under its
national law has no registered office have its head office
in the Member State in which it actually carries on its
business.

5. In the case of investment firms which provide only
investment advice or the service of reception and transmission
of orders under the conditions established in Article 3,
Member States may allow the competent authority to delegate
administrative, preparatory or ancillary tasks related to the
granting of an authorisation, in accordance with the conditions
laid down in Article 48(2).

Article 6

Scope of authorisation

1. The home Member State shall ensure that the authorisa-
tion specifies the investment services or activities which the
investment firm is authorised to provide. The authorisation
may cover one or more of the ancillary services set out in
Section B of Annex I. Authorisation shall in no case be
granted solely for the provision of ancillary services.

2. An investment firm seeking authorisation to extend its
business to additional investment services or activities or
ancillary services not foreseen at the time of initial authorisa-
tion shall submit a request for extension of its authorisation.

3. The authorisation shall be valid for the entire Commu-
nity and shall allow an investment firm to provide the services
or perform the activities, for which it has been authorised,
throughout the Community, either through the establishment
of a branch or the free provision of services.

Article 7

Procedures for granting and refusing requests for author-
isation

1. The competent authority shall not grant authorisation
unless and until such time as it is fully satisfied that the
applicant complies with all requirements under the provisions
adopted pursuant to this Directive.

2. The investment firm shall provide all information, includ-
ing a programme of operations setting out inter alia the types
of business envisaged and the organisational structure, neces-
sary to enable the competent authority to satisfy itself that the
investment firm has established, at the time of initial author-
isation, all the necessary arrangements to meet its obligations
under the provisions of this Chapter.

3. An applicant shall be informed, within six months of the
submission of a complete application, whether or not author-
isation has been granted.

Article 8

Withdrawal of authorisations

The competent authority may withdraw the authorisation
issued to an investment firm where such an investment firm:

(a) does not make use of the authorisation within 12 months,
expressly renounces the authorisation or has provided no
investment services or performed no investment activity for
the preceding six months, unless the Member State con-
cerned has provided for authorisation to lapse in such
cases;

(b) has obtained the authorisation by making false statements
or by any other irregular means;

(c) no longer meets the conditions under which authorisation
was granted, such as compliance with the conditions set
out in Directive 93/6/EEC;

(d) has seriously and systematically infringed the provisions
adopted pursuant to this Directive governing the operating
conditions for investment firms;

(e) falls within any of the cases where national law, in respect
of matters outside the scope of this Directive, provides for
withdrawal.
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Article 9

Persons who effectively direct the business

1. Member States shall require the persons who effectively
direct the business of an investment firm to be of sufficiently
good repute and sufficiently experienced as to ensure the
sound and prudent management of the investment firm.

Where the market operator that seeks authorisation to operate
an MTF and the persons that effectively direct the business of
the MTF are the same as those that effectively direct the
business of the regulated market, those persons are deemed to
comply with the requirements laid down in the first subpara-
graph.

2. Member States shall require the investment firm to notify
the competent authority of any changes to its management,
along with all information needed to assess whether the new
staff appointed to manage the firm are of sufficiently good
repute and sufficiently experienced.

3. The competent authority shall refuse authorisation if it is
not satisfied that the persons who will effectively direct the
business of the investment firm are of sufficiently good repute
or sufficiently experienced, or if there are objective and
demonstrable grounds for believing that proposed changes to
the management of the firm pose a threat to its sound and
prudent management.

4. Member States shall require that the management of
investment firms is undertaken by at least two persons meet-
ing the requirements laid down in paragraph 1.

By way of derogation from the first subparagraph, Member
States may grant authorisation to investment firms that are
natural persons or to investment firms that are legal persons
managed by a single natural person in accordance with their
constitutive rules and national laws. Member States shall never-
theless require that alternative arrangements be in place which
ensure the sound and prudent management of such investment
firms.

Article 10

Shareholders and members with qualifying holdings

1. The competent authorities shall not authorise the perfor-
mance of investment services or activities by an investment
firm until they have been informed of the identities of the
shareholders or members, whether direct or indirect, natural or
legal persons, that have qualifying holdings and the amounts
of those holdings.

The competent authorities shall refuse authorisation if, taking
into account the need to ensure the sound and prudent
management of an investment firm, they are not satisfied as
to the suitability of the shareholders or members that have
qualifying holdings.

Where close links exist between the investment firm and other
natural or legal persons, the competent authority shall grant
authorisation only if those links do not prevent the effective
exercise of the supervisory functions of the competent author-
ity.

2. The competent authority shall refuse authorisation if the
laws, regulations or administrative provisions of a third coun-
try governing one or more natural or legal persons with which
the undertaking has close links, or difficulties involved in their
enforcement, prevent the effective exercise of its supervisory
functions.

3. Member States shall require any natural or legal person
that proposes to acquire or sell, directly or indirectly, a
qualifying holding in an investment firm, first to notify, in
accordance with the second subparagraph, the competent
authority of the size of the resulting holding. Such persons
shall likewise be required to notify the competent authority if
they propose to increase or reduce their qualifying holding, if
in consequence the proportion of the voting rights or of the
capital that they hold would reach or fall below or exceed
20%, 33% or 50% or the investment firm would become or
cease to be their subsidiary.

Without prejudice to paragraph 4, the competent authority
shall have up to three months from the date of the notification
of a proposed acquisition provided for in the first subpara-
graph to oppose such a plan if, in view of the need to ensure
sound and prudent management of the investment firm, it is
not satisfied as to the suitability of the persons referred to in
the first subparagraph. If the competent authority does not
oppose the plan, it may fix a deadline for its implementation.

4. If the acquirer of any holding referred to in paragraph 3
is an investment firm, a credit institution, an insurance under-
taking or a UCITS management company authorised in an-
other Member State, or the parent undertaking of an invest-
ment firm, credit institution, insurance undertaking or a UCITS
management company authorised in another Member State, or
a person controlling an investment firm, credit institution,
insurance undertaking or a UCITS management company
authorised in another Member State, and if, as a result of that
acquisition, the undertaking would become the acquirer's sub-
sidiary or come under his control, the assessment of the
acquisition shall be subject to the prior consultation provided
for in Article 60.

5. Member States shall require that, if an investment firm
becomes aware of any acquisitions or disposals of holdings in
its capital that cause holdings to exceed or fall below any of
the thresholds referred to in the first subparagraph of para-
graph 3, that investment firm is to inform the
competent authority without delay.
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At least once a year, investment firms shall also inform the
competent authority of the names of shareholders and mem-
bers possessing qualifying holdings and the sizes of such
holdings as shown, for example, by the information received
at annual general meetings of shareholders and members or as
a result of compliance with the regulations applicable to
companies whose transferable securities are admitted to trading
on a regulated market.

6. Member States shall require that, where the influence
exercised by the persons referred to in the first subparagraph
of paragraph 1 is likely to be prejudicial to the sound and
prudent management of an investment firm, the competent
authority take appropriate measures to put an end to that
situation.

Such measures may consist in applications for judicial orders
and/or the imposition of sanctions against directors and those
responsible for management, or suspension of the exercise of
the voting rights attaching to the shares held by the share-
holders or members in question.

Similar measures shall be taken in respect of persons who fail
to comply with the obligation to provide prior information in
relation to the acquisition or increase of a qualifying holding.
If a holding is acquired despite the opposition of the compe-
tent authorities, the Member States shall, regardless of any
other sanctions to be adopted, provide either for exercise of
the corresponding voting rights to be suspended, for the
nullity of the votes cast or for the possibility of their annul-
ment.

Article 11

Membership of an authorised Investor Compensation
Scheme

The competent authority shall verify that any entity seeking
authorisation as an investment firm meets its obligations under
Directive 97/9/EC of the European Parliament and of the
Council of 3 March 1997 on investor‑compensation
schemes (1) at the time of authorisation.

Article 12

Initial capital endowment

Member States shall ensure that the competent authorities do
not grant authorisation unless the investment firm has suffi-
cient initial capital in accordance with the requirements of
Directive 93/6/EEC having regard to the nature of the invest-
ment service or activity in question.

Pending the revision of Directive 93/6/EEC, the investment
firms provided for in Article 67 shall be subject to the capital
requirements laid down in that Article.

Article 13

Organisational requirements

1. The home Member State shall require that investment
firms comply with the organisational requirements set out in
paragraphs 2 to 8.

2. An investment firm shall establish adequate policies and
procedures sufficient to ensure compliance of the firm includ-
ing its managers, employees and tied agents with its obliga-
tions under the provisions of this Directive as well as appro-
priate rules governing personal transactions by such persons.

3. An investment firm shall maintain and operate effective
organisational and administrative arrangements with a view to
taking all reasonable steps designed to prevent conflicts of
interest as defined in Article 18 from adversely affecting the
interests of its clients.

4. An investment firm shall take reasonable steps to ensure
continuity and regularity in the performance of investment
services and activities. To this end the investment firm shall
employ appropriate and proportionate systems, resources and
procedures.

5. An investment firm shall ensure, when relying on a third
party for the performance of operational functions which are
critical for the provision of continuous and satisfactory service
to clients and the performance of investment activities on a
continuous and satisfactory basis, that it takes reasonable steps
to avoid undue additional operational risk. Outsourcing of
important operational functions may not be undertaken in
such a way as to impair materially the quality of its internal
control and the ability of the supervisor to monitor the firm's
compliance with all obligations.

An investment firm shall have sound administrative and ac-
counting procedures, internal control mechanisms, effective
procedures for risk assessment, and effective control and safe-
guard arrangements for information processing systems.

6. An investment firm shall arrange for records to be kept
of all services and transactions undertaken by it which shall be
sufficient to enable the competent authority to monitor com-
pliance with the requirements under this Directive, and in
particular to ascertain that the investment firm has complied
with all obligations with respect to clients or potential clients.

7. An investment firm shall, when holding financial instru-
ments belonging to clients, make adequate arrangements so as
to safeguard clients' ownership rights, especially in the event of
the investment firm's insolvency, and to prevent the use of a
client's instruments on own account except with the client's
express consent.(1) OJ L 84, 26.3.1997, p. 22.
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8. An investment firm shall, when holding funds belonging
to clients, make adequate arrangements to safeguard the clients'
rights and, except in the case of credit institutions, prevent the
use of client funds for its own account.

9. In the case of branches of investment firms, the compe-
tent authority of the Member State in which the branch is
located shall, without prejudice to the possibility of the com-
petent authority of the home Member State of the investment
firm to have direct access to those records, enforce the obliga-
tion laid down in paragraph 6 with regard to transactions
undertaken by the branch.

10. In order to take account of technical developments on
financial markets and to ensure the uniform application of
paragraphs 2 to 9, the Commission shall adopt, in accordance
with the procedure referred to in Article 64(2), implementing
measures which specify the concrete organisational require-
ments to be imposed on investment firms performing different
investment services and/or activities and ancillary services or
combinations thereof.

Article 14

Trading process and finalisation of transactions in an MTF

1. Member States shall require that investment firms or
market operators operating an MTF, in addition to meeting
the requirements laid down in Article 13, establish transparent
and non‑discretionary rules and procedures for fair and orderly
trading and establish objective criteria for the efficient execu-
tion of orders.

2. Member States shall require that investment firms or
market operators operating an MTF establish transparent rules
regarding the criteria for determining the financial instruments
that can be traded under its systems.

Member States shall require that, where applicable, investment
firms or market operators operating an MTF provide, or are
satisfied that there is access to, sufficient publicly available
information to enable its users to form an investment judge-
ment, taking into account both the nature of the users and the
types of instruments traded.

3. Member States shall ensure that Articles 19, 21 and 22
are not applicable to the transactions concluded under the
rules governing an MTF between its members or participants
or between the MTF and its members or participants in
relation to the use of the MTF. However, the members of or
participants in the MTF shall comply with the obligations
provided for in Articles 19, 21 and 22 with respect to their
clients when, acting on behalf of their clients, they execute
their orders through the systems of an MTF.

4. Member States shall require that investment firms or
market operators operating an MTF establish and maintain
transparent rules, based on objective criteria, governing access
to its facility. These rules shall comply with the conditions
established in Article 42(3).

5. Member States shall require that investment firms or
market operators operating an MTF clearly inform its users of
their respective responsibilities for the settlement of the trans-
actions executed in that facility. Member States shall require
that investment firms or market operators operating an MTF
have put in place the necessary arrangements to facilitate the
efficient settlement of the transactions concluded under the
systems of the MTF.

6. Where a transferable security, which has been admitted
to trading on a regulated market, is also traded on an MTF
without the consent of the issuer, the issuer shall not be
subject to any obligation relating to initial, ongoing or ad hoc
financial disclosure with regard to that MTF.

7. Member States shall require that any investment firm or
market operator operating an MTF comply immediately with
any instruction from its competent authority pursuant
to Article 50(1) to suspend or remove a financial instrument
from trading.

Article 15

Relations with third countries

1. Member States shall inform the Commission of any
general difficulties which their investment firms encounter in
establishing themselves or providing investment services and/or
performing investment activities in any third country.

2. Whenever it appears to the Commission, on the basis of
information submitted to it under paragraph 1, that a third
country does not grant Community investment firms effective
market access comparable to that granted by the Community
to investment firms from that third country, the Commission
may submit proposals to the Council for an appropriate
mandate for negotiation with a view to obtaining comparable
competitive opportunities for Community investment firms.
The Council shall act by a qualified majority.

3. Whenever it appears to the Commission, on the basis of
information submitted to it under paragraph 1, that Commu-
nity investment firms in a third country are not granted
national treatment affording the same competitive opportu-
nities as are available to domestic investment firms and that
the conditions of effective market access are not fulfilled, the
Commission may initiate negotiations in order to remedy the
situation.
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In the circumstances referred to in the first subparagraph, the
Commission may decide, in accordance with the procedure
referred to in Article 64(2), at any time and in addition to
the initiation of negotiations, that the competent authorities of
the Member States must limit or suspend their decisions
regarding requests pending or future requests for authorisation
and the acquisition of holdings by direct or indirect parent
undertakings governed by the law of the third country
in question. Such limitations or suspensions may not be
applied to the setting-up of subsidiaries by investment firms
duly authorised in the Community or by their subsidiaries, or
to the acquisition of holdings in Community investment firms
by such firms or subsidiaries. The duration of such measures
may not exceed three months.

Before the end of the three‑month period referred to in the
second subparagraph and in the light of the results of the
negotiations, the Commission may decide, in accordance with
the procedure referred to in Article 64(2), to extend these
measures.

4. Whenever it appears to the Commission that one of the
situations referred to in paragraphs 2 and 3 obtains, the
Member States shall inform it at its request:

(a) of any application for the authorisation of any firm which
is the direct or indirect subsidiary of a parent undertaking
governed by the law of the third country in question;

(b) whenever they are informed in accordance with Arti-
cle 10(3) that such a parent undertaking proposes to
acquire a holding in a Community investment firm, in
consequence of which the latter would become its subsidi-
ary.

That obligation to provide information shall lapse whenever
agreement is reached with the third country concerned or
when the measures referred to in the second and third
subparagraphs of paragraph 3 cease to apply.

5. Measures taken under this Article shall comply with the
Community's obligations under any international agreements,
bilateral or multilateral, governing the taking-up or pursuit of
the business of investment firms.

CHAPTER II

OPERATING CONDITIONS FOR INVESTMENT FIRMS

Sect ion 1

General provisions

Article 16

Regular review of conditions for initial authorisation

1. Member States shall require that an investment firm
authorised in their territory comply at all times with the

conditions for initial authorisation established in Chapter I of
this Title.

2. Member States shall require competent authorities to
establish the appropriate methods to monitor that investment
firms comply with their obligation under paragraph 1. They
shall require investment firms to notify the competent autho-
rities of any material changes to the conditions for initial
authorisation.

3. In the case of investment firms which provide only
investment advice, Member States may allow the competent
authority to delegate administrative, preparatory or ancillary
tasks related to the review of the conditions for initial author-
isation, in accordance with the conditions laid down in Arti-
cle 48(2).

Article 17

General obligation in respect of on‑going supervision

1. Member States shall ensure that the competent authori-
ties monitor the activities of investment firms so as to assess
compliance with the operating conditions provided for in this
Directive. Member States shall ensure that the appropriate
measures are in place to enable the competent authorities to
obtain the information needed to assess the compliance of
investment firms with those obligations.

2. In the case of investment firms which provide only
investment advice, Member States may allow the competent
authority to delegate administrative, preparatory or ancillary
tasks related to the regular monitoring of operational require-
ments, in accordance with the conditions laid down in Arti-
cle 48(2).

Article 18

Conflicts of interest

1. Member States shall require investment firms to take all
reasonable steps to identify conflicts of interest between them-
selves, including their managers, employees and tied agents, or
any person directly or indirectly linked to them by control and
their clients or between one client and another that arise in
the course of providing any investment and ancillary services,
or combinations thereof.

2. Where organisational or administrative arrangements
made by the investment firm in accordance with Article 13(3)
to manage conflicts of interest are not sufficient to ensure,
with reasonable confidence, that risks of damage to client
interests will be prevented, the investment firm shall clearly
disclose the general nature and/or sources of conflicts of
interest to the client before undertaking business on its behalf.
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3. In order to take account of technical developments on
financial markets and to ensure uniform application of para-
graphs 1 and 2, the Commission shall adopt, in accordance
with the procedure referred to in Article 64(2), implementing
measures to:

(a) define the steps that investment firms might reasonably be
expected to take to identify, prevent, manage and/or dis-
close conflicts of interest when providing various invest-
ment and ancillary services and combinations thereof;

(b) establish appropriate criteria for determining the types of
conflict of interest whose existence may damage the inter-
ests of the clients or potential clients of the investment
firm.

Sect ion 2

Provisions to ensure investor protection

Article 19

Conduct of business obligations when providing invest-
ment services to clients

1. Member States shall require that, when providing invest-
ment services and/or, where appropriate, ancillary services to
clients, an investment firm act honestly, fairly and profession-
ally in accordance with the best interests of its clients and
comply, in particular, with the principles set out in para-
graphs 2 to 8.

2. All information, including marketing communications,
addressed by the investment firm to clients or potential clients
shall be fair, clear and not misleading. Marketing communica-
tions shall be clearly identifiable as such.

3. Appropriate information shall be provided in a compre-
hensible form to clients or potential clients about:

— the investment firm and its services,

— financial instruments and proposed investment strategies;
this should include appropriate guidance on and warnings
of the risks associated with investments in those instru-
ments or in respect of particular investment strategies,

— execution venues, and

— costs and associated charges

so that they are reasonably able to understand the nature and
risks of the investment service and of the specific type of
financial instrument that is being offered and, consequently, to
take investment decisions on an informed basis. This informa-
tion may be provided in a standardised format.

4. When providing investment advice or portfolio manage-
ment the investment firm shall obtain the necessary informa-

tion regarding the client's or potential client's knowledge and
experience in the investment field relevant to the specific type
of product or service, his financial situation and his investment
objectives so as to enable the firm to recommend to the client
or potential client the investment services and financial instru-
ments that are suitable for him.

5. Member States shall ensure that investment firms, when
providing investment services other than those referred to in
paragraph 4, ask the client or potential client to provide
information regarding his knowledge and experience in the
investment field relevant to the specific type of product or
service offered or demanded so as to enable the investment
firm to assess whether the investment service or product
envisaged is appropriate for the client.

In case the investment firm considers, on the basis of the
information received under the previous subparagraph, that the
product or service is not appropriate to the client or potential
client, the investment firm shall warn the client or potential
client. This warning may be provided in a standardised format.

In cases where the client or potential client elects not to
provide the information referred to under the first subpara-
graph, or where he provides insufficient information regarding
his knowledge and experience, the investment firm shall warn
the client or potential client that such a decision will not allow
the firm to determine whether the service or product envi-
saged is appropriate for him. This warning may be provided in
a standardised format.

6. Member States shall allow investment firms when provid-
ing investment services that only consist of execution and/or
the reception and transmission of client orders with or without
ancillary services to provide those investment services to their
clients without the need to obtain the information or make the
determination provided for in paragraph 5 where all the
following conditions are met:

— the above services relate to shares admitted to trading on a
regulated market or in an equivalent third country market,
money market instruments, bonds or other forms of
securitised debt (excluding those bonds or securitised debt
that embed a derivative), UCITS and other non‑complex
financial instruments. A third country market shall be
considered as equivalent to a regulated market if it com-
plies with equivalent requirements to those established
under Title III. The Commission shall publish a list of those
markets that are to be considered as equivalent. This list
shall be updated periodically,

— the service is provided at the initiative of the client or
potential client,
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— the client or potential client has been clearly informed that
in the provision of this service the investment firm is not
required to assess the suitability of the instrument or
service provided or offered and that therefore he does not
benefit from the corresponding protection of the relevant
conduct of business rules; this warning may be provided in
a standardised format,

— the investment firm complies with its obligations under
Article 18.

7. The investment firm shall establish a record that includes
the document or documents agreed between the firm and the
client that set out the rights and obligations of the parties, and
the other terms on which the firm will provide services to the
client. The rights and duties of the parties to the contract may
be incorporated by reference to other documents or legal texts.

8. The client must receive from the investment firm ade-
quate reports on the service provided to its clients. These
reports shall include, where applicable, the costs associated
with the transactions and services undertaken on behalf of
the client.

9. In cases where an investment service is offered as part of
a financial product which is already subject to other provisions
of Community legislation or common European standards
related to credit institutions and consumer credits with respect
to risk assessment of clients and/or information requirements,
this service shall not be additionally subject to the obligations
set out in this Article.

10. In order to ensure the necessary protection of investors
and the uniform application of paragraphs 1 to 8, the Com-
mission shall adopt, in accordance with the procedure referred
to in Article 64(2), implementing measures to ensure that
investment firms comply with the principles set out therein
when providing investment or ancillary services to their clients.
Those implementing measures shall take into account:

(a) the nature of the service(s) offered or provided to the client
or potential client, taking into account the type, object, size
and frequency of the transactions;

(b) the nature of the financial instruments being offered or
considered;

(c) the retail or professional nature of the client or potential
clients.

Article 20

Provision of services through the medium of another
investment firm

Member States shall allow an investment firm receiving an
instruction to perform investment or ancillary services on

behalf of a client through the medium of another investment
firm to rely on client information transmitted by the latter
firm. The investment firm which mediates the instructions will
remain responsible for the completeness and accuracy of the
information transmitted.

The investment firm which receives an instruction to under-
take services on behalf of a client in this way shall also be able
to rely on any recommendations in respect of the service or
transaction that have been provided to the client by another
investment firm. The investment firm which mediates the
instructions will remain responsible for the appropriateness
for the client of the recommendations or advice provided.

The investment firm which receives client instructions or
orders through the medium of another investment firm shall
remain responsible for concluding the service or transaction,
based on any such information or recommendations, in accor-
dance with the relevant provisions of this Title.

Article 21

Obligation to execute orders on terms most favourable to
the client

1. Member States shall require that investment firms take all
reasonable steps to obtain, when executing orders, the best
possible result for their clients taking into account price, costs,
speed, likelihood of execution and settlement, size, nature or
any other consideration relevant to the execution of the order.
Nevertheless, whenever there is a specific instruction from the
client the investment firm shall execute the order following the
specific instruction.

2. Member States shall require investment firms to establish
and implement effective arrangements for complying with
paragraph 1. In particular Member States shall require invest-
ment firms to establish and implement an order execution
policy to allow them to obtain, for their client orders, the
best possible result in accordance with paragraph 1.

3. The order execution policy shall include, in respect of
each class of instruments, information on the different venues
where the investment firm executes its client orders and the
factors affecting the choice of execution venue. It shall at least
include those venues that enable the investment firm to obtain
on a consistent basis the best possible result for the execution
of client orders.

Member States shall require that investment firms provide
appropriate information to their clients on their order execu-
tion policy. Member States shall require that investment firms
obtain the prior consent of their clients to the execution
policy.
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Member States shall require that, where the order execution
policy provides for the possibility that client orders may be
executed outside a regulated market or an MTF, the investment
firm shall, in particular, inform its clients about this possibility.
Member States shall require that investment firms obtain the
prior express consent of their clients before proceeding to
execute their orders outside a regulated market or an MTF.
Investment firms may obtain this consent either in the form of
a general agreement or in respect of individual transactions.

4. Member States shall require investment firms to monitor
the effectiveness of their order execution arrangements and
execution policy in order to identify and, where appropriate,
correct any deficiencies. In particular, they shall assess, on a
regular basis, whether the execution venues included in the
order execution policy provide for the best possible result for
the client or whether they need to make changes to their
execution arrangements. Member States shall require invest-
ment firms to notify clients of any material changes to their
order execution arrangements or execution policy.

5. Member States shall require investment firms to be able
to demonstrate to their clients, at their request, that they have
executed their orders in accordance with the firm's execution
policy.

6. In order to ensure the protection necessary for investors,
the fair and orderly functioning of markets, and to ensure the
uniform application of paragraphs 1, 3 and 4, the Commission
shall, in accordance with the procedure referred to in Arti-
cle 64(2), adopt implementing measures concerning:

(a) the criteria for determining the relative importance of the
different factors that, pursuant to paragraph 1, may be
taken into account for determining the best possible result
taking into account the size and type of order and the
retail or professional nature of the client;

(b) factors that may be taken into account by an investment
firm when reviewing its execution arrangements and the
circumstances under which changes to such arrangements
may be appropriate. In particular, the factors for determin-
ing which venues enable investment firms to obtain on a
consistent basis the best possible result for executing the
client orders;

(c) the nature and extent of the information to be provided to
clients on their execution policies, pursuant to paragraph 3.

Article 22

Client order handling rules

1. Member States shall require that investment firms
authorised to execute orders on behalf of clients implement

procedures and arrangements which provide for the prompt,
fair and expeditious execution of client orders, relative to other
client orders or the trading interests of the investment firm.

These procedures or arrangements shall allow for the execution
of otherwise comparable client orders in accordance with the
time of their reception by the investment firm.

2. Member States shall require that, in the case of a client
limit order in respect of shares admitted to trading on a
regulated market which are not immediately executed under
prevailing market conditions, investment firms are, unless the
client expressly instructs otherwise, to take measures to facil-
itate the earliest possible execution of that order by making
public immediately that client limit order in a manner which is
easily accessible to other market participants. Member States
may decide that investment firms comply with this obligation
by transmitting the client limit order to a regulated market
and/or MTF. Member States shall provide that the competent
authorities may waive the obligation to make public a limit
order that is large in scale compared with normal market size
as determined under Article 44(2).

3. In order to ensure that measures for the protection of
investors and fair and orderly functioning of markets take
account of technical developments in financial markets, and
to ensure the uniform application of paragraphs 1 and 2, the
Commission shall adopt, in accordance with the procedure
referred to in Article 64(2), implementing measures which
define:

(a) the conditions and nature of the procedures and arrange-
ments which result in the prompt, fair and expeditious
execution of client orders and the situations in which or
types of transaction for which investment firms may rea-
sonably deviate from prompt execution so as to obtain
more favourable terms for clients;

(b) the different methods through which an investment firm
can be deemed to have met its obligation to disclose not
immediately executable client limit orders to the market.

Article 23

Obligations of investment firms when appointing tied
agents

1. Member States may decide to allow an investment firm
to appoint tied agents for the purposes of promoting the
services of the investment firm, soliciting business or receiving
orders from clients or potential clients and transmitting them,
placing financial instruments and providing advice in respect of
such financial instruments and services offered by that invest-
ment firm.
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2. Member States shall require that where an investment
firm decides to appoint a tied agent it remains fully and
unconditionally responsible for any action or omission on the
part of the tied agent when acting on behalf of the firm.
Member States shall require the investment firm to ensure that
a tied agent discloses the capacity in which he is acting and
the firm which he is representing when contacting or before
dealing with any client or potential client.

Member States may allow, in accordance with Article 13(6), (7)
and (8), tied agents registered in their territory to handle
clients' money and/or financial instruments on behalf and
under the full responsibility of the investment firm for which
they are acting within their territory or, in the case of a
cross‑border operation, in the territory of a Member State
which allows a tied agent to handle clients' money.

Member States shall require the investment firms to monitor
the activities of their tied agents so as to ensure that they
continue to comply with this Directive when acting through
tied agents.

3. Member States that decide to allow investment firms to
appoint tied agents shall establish a public register. Tied agents
shall be registered in the public register in the Member State
where they are established.

Where the Member State in which the tied agent is established
has decided, in accordance with paragraph 1, not to allow the
investment firms authorised by their competent authorities to
appoint tied agents, those tied agents shall be registered with
the competent authority of the home Member State of the
investment firm on whose behalf it acts.

Member States shall ensure that tied agents are only admitted
to the public register if it has been established that they are of
sufficiently good repute and that they possess appropriate
general, commercial and professional knowledge so as to be
able to communicate accurately all relevant information regard-
ing the proposed service to the client or potential client.

Member States may decide that investment firms can verify
whether the tied agents which they have appointed are of
sufficiently good repute and possess the knowledge as referred
to in the third subparagraph.

The register shall be updated on a regular basis. It shall be
publicly available for consultation.

4. Member States shall require that investment firms ap-
pointing tied agents take adequate measures in order to avoid
any negative impact that the activities of the tied agent not
covered by the scope of this Directive could have on the
activities carried out by the tied agent on behalf of the
investment firm.

Member States may allow competent authorities to collaborate
with investment firms and credit institutions, their associations
and other entities in registering tied agents and in monitoring
compliance of tied agents with the requirements of para-
graph 3. In particular, tied agents may be registered by an
investment firm, credit institution or their associations and
other entities under the supervision of the competent author-
ity.

5. Member States shall require that investment firms ap-
point only tied agents entered in the public registers referred to
in paragraph 3.

6. Member States may reinforce the requirements set out in
this Article or add other requirements for tied agents registered
within their jurisdiction.

Article 24

Transactions executed with eligible counterparties

1. Member States shall ensure that investment firms
authorised to execute orders on behalf of clients and/or to
deal on own account and/or to receive and transmit orders,
may bring about or enter into transactions with eligible
counterparties without being obliged to comply with the
obligations under Articles 19, 21 and 22(1) in respect of those
transactions or in respect of any ancillary service directly
related to those transactions.

2. Member States shall recognise as eligible counterparties
for the purposes of this Article investment firms, credit in-
stitutions, insurance companies, UCITS and their management
companies, pension funds and their management companies,
other financial institutions authorised or regulated under Com-
munity legislation or the national law of a Member State,
undertakings exempted from the application of this Directive
under Article 2(1)(k) and (l), national governments and their
corresponding offices including public bodies that deal with
public debt, central banks and supranational organisations.

Classification as an eligible counterparty under the
first subparagraph shall be without prejudice to the right of
such entities to request, either on a general form or on a
trade-by-trade basis, treatment as clients whose business with
the investment firm is subject to Articles 19, 21 and 22.

3. Member States may also recognise as eligible counter-
parties other undertakings meeting pre‑determined proportion-
ate requirements, including quantitative thresholds. In the event
of a transaction where the prospective counterparties are
located in different jurisdictions, the investment firm shall defer
to the status of the other undertaking as determined by the
law or measures of the Member State in which that under-
taking is established.
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Member States shall ensure that the investment firm, when it
enters into transactions in accordance with paragraph 1 with
such undertakings, obtains the express confirmation from the
prospective counterparty that it agrees to be treated as an
eligible counterparty. Member States shall allow the investment
firm to obtain this confirmation either in the form of a
general agreement or in respect of each individual transaction.

4. Member States may recognise as eligible counterparties
third country entities equivalent to those categories of entities
mentioned in paragraph 2.

Member States may also recognise as eligible counterparties
third country undertakings such as those mentioned in para-
graph 3 on the same conditions and subject to the same
requirements as those laid down at paragraph 3.

5. In order to ensure the uniform application of para-
graphs 2, 3 and 4 in the light of changing market practice
and to facilitate the effective operation of the single market,
the Commission may adopt, in accordance with the procedure
referred to in Article 64(2), implementing measures which
define:

(a) the procedures for requesting treatment as clients under
paragraph 2;

(b) the procedures for obtaining the express confirmation from
prospective counterparties under paragraph 3;

(c) the predetermined proportionate requirements, including
quantitative thresholds that would allow an undertaking to
be considered as an eligible counterparty under para-
graph 3.

Sect ion 3

Market transparency and integrity

Article 25

Obligation to uphold integrity of markets, report transac-
tions and maintain records

1. Without prejudice to the allocation of responsibilities for
enforcing the provisions of Directive 2003/6/EC of the Eur-
opean Parliament and of the Council of 28 January 2003 on
insider dealing and market manipulation (market abuse) (1),
Member States shall ensure that appropriate measures are in
place to enable the competent authority to monitor the
activities of investment firms to ensure that they act honestly,
fairly and professionally and in a manner which promotes the
integrity of the market.

2. Member States shall require investment firms to keep at
the disposal of the competent authority, for at least five years,
the relevant data relating to all transactions in financial instru-
ments which they have carried out, whether on own account
or on behalf of a client. In the case of transactions carried out
on behalf of clients, the records shall contain all the informa-
tion and details of the identity of the client, and the informa-
tion required under Council Directive 91/308/EEC of
10 June 1991 on prevention of the use of the financial system
for the purpose of money laundering (2).

3. Member States shall require investment firms which
execute transactions in any financial instruments admitted to
trading on a regulated market to report details of such
transactions to the competent authority as quickly as possible,
and no later than the close of the following working day. This
obligation shall apply whether or not such transactions were
carried out on a regulated market.

The competent authorities shall, in accordance with Article 58,
establish the necessary arrangements in order to ensure that
the competent authority of the most relevant market in terms
of liquidity for those financial instruments also receives this
information.

4. The reports shall, in particular, include details of the
names and numbers of the instruments bought or sold, the
quantity, the dates and times of execution and the transaction
prices and means of identifying the investment firms con-
cerned.

5. Member States shall provide for the reports to be made
to the competent authority either by the investment firm itself,
a third party acting on its behalf or by a trade-matching or
reporting system approved by the competent authority or by
the regulated market or MTF through whose systems the
transaction was completed. In cases where transactions are
reported directly to the competent authority by a regulated
market, an MTF, or a trade-matching or reporting system
approved by the competent authority, the obligation on the
investment firm laid down in paragraph 3 may be waived.

6. When, in accordance with Article 32(7), reports provided
for under this Article are transmitted to the competent author-
ity of the host Member State, it shall transmit this information
to the competent authorities of the home Member State of the
investment firm, unless they decide that they do not want to
receive this information.

(1) OJ L 96, 12.4.2003, p. 16.

(2) OJ L 166, 28.6.1991, p. 77. Directive as last amended by
Directive 2001/97/EC of the European Parliament and of the
Council (OJ L 344, 28.12.2001, p. 76).
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7. In order to ensure that measures for the protection of
market integrity are modified to take account of technical
developments in financial markets, and to ensure the uniform
application of paragraphs 1 to 5, the Commission may adopt,
in accordance with the procedure referred to in Article 64(2),
implementing measures which define the methods and arrange-
ments for reporting financial transactions, the form and con-
tent of these reports and the criteria for defining a relevant
market in accordance with paragraph 3.

Article 26

Monitoring of compliance with the rules of the MTF and
with other legal obligations

1. Member States shall require that investment firms and
market operators operating an MTF establish and maintain
effective arrangements and procedures, relevant to the MTF,
for the regular monitoring of the compliance by its users with
its rules. Investment firms and market operators operating an
MTF shall monitor the transactions undertaken by their users
under their systems in order to identify breaches of those
rules, disorderly trading conditions or conduct that may in-
volve market abuse.

2. Member States shall require investment firms and market
operators operating an MTF to report significant breaches of
its rules or disorderly trading conditions or conduct that may
involve market abuse to the competent authority. Member
States shall also require investment firms and market operators
operating an MTF to supply the relevant information without
delay to the authority competent for the investigation and
prosecution of market abuse and to provide full assistance to
the latter in investigating and prosecuting market abuse occur-
ring on or through its systems.

Article 27

Obligation for investment firms to make public firm
quotes

1. Member States shall require systematic internalisers in
shares to publish a firm quote in those shares admitted to
trading on a regulated market for which they are systematic
internalisers and for which there is a liquid market. In the case
of shares for which there is not a liquid market, systematic
internalisers shall disclose quotes to their clients on request.

The provisions of this Article shall be applicable to systematic
internalisers when dealing for sizes up to standard market size.
Systematic internalisers that only deal in sizes above standard
market size shall not be subject to the provisions of this
Article.

Systematic internalisers may decide the size or sizes at which
they will quote. For a particular share each quote shall include

a firm bid and/or offer price or prices for a size or sizes which
could be up to standard market size for the class of shares to
which the share belongs. The price or prices shall also reflect
the prevailing market conditions for that share.

Shares shall be grouped in classes on the basis of the arith-
metic average value of the orders executed in the market for
that share. The standard market size for each class of shares
shall be a size representative of the arithmetic average value of
the orders executed in the market for the shares included in
each class of shares.

The market for each share shall be comprised of all orders
executed in the European Union in respect of that share
excluding those large in scale compared to normal market
size for that share.

2. The competent authority of the most relevant market in
terms of liquidity as defined in Article 25 for each share shall
determine at least annually, on the basis of the arithmetic
average value of the orders executed in the market in respect
of that share, the class of shares to which it belongs. This
information shall be made public to all market participants.

3. Systematic internalisers shall make public their quotes on
a regular and continuous basis during normal trading hours.
They shall be entitled to update their quotes at any time. They
shall also be allowed, under exceptional market conditions, to
withdraw their quotes.

The quote shall be made public in a manner which is easily
accessible to other market participants on a reasonable com-
mercial basis.

Systematic internalisers shall, while complying with the provi-
sions set down in Article 21, execute the orders they receive
from their retail clients in relation to the shares for which they
are systematic internalisers at the quoted prices at the time of
reception of the order.

Systematic internalisers shall execute the orders they receive
from their professional clients in relation to the shares for
which they are systematic internalisers at the quoted price at
the time of reception of the order. However, they may execute
those orders at a better price in justified cases provided that
this price falls within a public range close to market conditions
and provided that the orders are of a size bigger than the size
customarily undertaken by a retail investor.

Furthermore, systematic internalisers may execute orders they
receive from their professional clients at prices different than
their quoted ones without having to comply with the condi-
tions established in the fourth subparagraph, in respect of
transactions where execution in several securities is part of
one transaction or in respect of orders that are subject to
conditions other than the current market price.
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Where a systematic internaliser who quotes only one quote or
whose highest quote is lower than the standard market size
receives an order from a client of a size bigger than its
quotation size, but lower than the standard market size, it
may decide to execute that part of the order which exceeds its
quotation size, provided that it is executed at the quoted price,
except where otherwise permitted under the conditions of the
previous two subparagraphs. Where the systematic internaliser
is quoting in different sizes and receives an order between
those sizes, which it chooses to execute, it shall execute the
order at one of the quoted prices in compliance with the
provisions of Article 22, except where otherwise permitted
under the conditions of the previous two subparagraphs.

4. The competent authorities shall check:

(a) that investment firms regularly update bid and/or offer
prices published in accordance with paragraph 1 and
maintain prices which reflect the prevailing market condi-
tions;

(b) that investment firms comply with the conditions for price
improvement laid down in the fourth subparagraph of
paragraph 3.

5. Systematic internalisers shall be allowed to decide, on the
basis of their commercial policy and in an objective non-
discriminatory way, the investors to whom they give access to
their quotes. To that end there shall be clear standards for
governing access to their quotes. Systematic internalisers may
refuse to enter into or discontinue business relationships with
investors on the basis of commercial considerations such as
the investor credit status, the counterparty risk and the final
settlement of the transaction.

6. In order to limit the risk of being exposed to multiple
transactions from the same client systematic internalisers shall
be allowed to limit in a non-discriminatory way the number of
transactions from the same client which they undertake to
enter at the published conditions. They shall also be allowed,
in a non-discriminatory way and in accordance with the
provisions of Article 22, to limit the total number of transac-
tions from different clients at the same time provided that this
is allowable only where the number and/or volume of orders
sought by clients considerably exceeds the norm.

7. In order to ensure the uniform application of para-
graphs 1 to 6, in a manner which supports the efficient
valuation of shares and maximises the possibility of investment
firms of obtaining the best deal for their clients, the Commis-
sion shall, in accordance with the procedure referred to in
Article 64(2), adopt implementing measures which:

(a) specify the criteria for application of paragraphs 1 and 2;

(b) specify the criteria determining when a quote is published
on a regular and continuous basis and is easily accessible
as well as the means by which investment firms may
comply with their obligation to make public their quotes,
which shall include the following possibilities:

(i) through the facilities of any regulated market which
has admitted the instrument in question to trading;

(ii) through the offices of a third party;

(iii) through proprietary arrangements;

(c) specify the general criteria for determining those transac-
tions where execution in several securities is part of one
transaction or orders that are subject to conditions other
than current market price;

(d) specify the general criteria for determining what can be
considered as exceptional market circumstances that allow
for the withdrawal of quotes as well as conditions for
updating quotes;

(e) specify the criteria for determining what is a size customa-
rily undertaken by a retail investor.

(f) specify the criteria for determining what constitutes con-
siderably exceeding the norm as set down in paragraph 6;

(g) specify the criteria for determining when prices fall within
a public range close to market conditions.

Article 28

Post‑trade disclosure by investment firms

1. Member States shall, at least, require investment firms
which, either on own account or on behalf of clients, conclude
transactions in shares admitted to trading on a regulated
market outside a regulated market or MTF, to make public
the volume and price of those transactions and the time at
which they were concluded. This information shall be made
public as close to real‑time as possible, on a reasonable
commercial basis, and in a manner which is easily accessible
to other market participants.

2. Member States shall require that the information which is
made public in accordance with paragraph 1 and the time‑-
limits within which it is published comply with the require-
ments adopted pursuant to Article 45. Where the measures
adopted pursuant to Article 45 provide for deferred reporting
for certain categories of transaction in shares, this possibility
shall apply mutatis mutandis to those transactions when un-
dertaken outside regulated markets or MTFs.
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3. In order to ensure the transparent and orderly function-
ing of markets and the uniform application of paragraph 1,
the Commission shall adopt, in accordance with the procedure
referred to in Article 64(2), implementing measures which:

(a) specify the means by which investment firms may comply
with their obligations under paragraph 1 including the
following possibilities:

(i) through the facilities of any regulated market which
has admitted the instrument in question to trading or
through the facilities of an MTF in which the share in
question is traded;

(ii) through the offices of a third party;

(iii) through proprietary arrangements;

(b) clarify the application of the obligation under paragraph 1
to transactions involving the use of shares for collateral,
lending or other purposes where the exchange of shares is
determined by factors other than the current market valua-
tion of the share.

Article 29

Pre‑trade transparency requirements for MTFs

1. Member States shall, at least, require that investment
firms and market operators operating an MTF make public
current bid and offer prices and the depth of trading interests
at these prices which are advertised through their systems in
respect of shares admitted to trading on a regulated market.
Member States shall provide for this information to be made
available to the public on reasonable commercial terms and on
a continuous basis during normal trading hours.

2. Member States shall provide for the competent authori-
ties to be able to waive the obligation for investment firms or
market operators operating an MTF to make public the infor-
mation referred to in paragraph 1 based on the market model
or the type and size of orders in the cases defined in
accordance with paragraph 3. In particular, the competent
authorities shall be able to waive the obligation in respect of
transactions that are large in scale compared with normal
market size for the share or type of share in question.

3. In order to ensure the uniform application of para-
graphs 1 and 2, the Commission shall, in accordance with
the procedure referred to in Article 64(2) adopt implementing
measures as regards:

(a) the range of bid and offers or designated market‑maker
quotes, and the depth of trading interest at those prices, to
be made public;

(b) the size or type of orders for which pre‑trade disclosure
may be waived under paragraph 2;

(c) the market model for which pre‑trade disclosure may be
waived under paragraph 2 and in particular, the applicabil-

ity of the obligation to trading methods operated by an
MTF which conclude transactions under their rules by
reference to prices established outside the systems of the
MTF or by periodic auction.

Except where justified by the specific nature of the MTF, the
content of these implementing measures shall be equal to that
of the implementing measures provided for in Article 44 for
regulated markets.

Article 30

Post-trade transparency requirements for MTFs

1. Member States shall, at least, require that investment
firms and market operators operating an MTF make public
the price, volume and time of the transactions executed under
its systems in respect of shares which are admitted to trading
on a regulated market. Member States shall require that details
of all such transactions be made public, on a reasonable
commercial basis, as close to real‑time as possible. This re-
quirement shall not apply to details of trades executed on an
MTF that are made public under the systems of a regulated
market.

2. Member States shall provide that the competent authority
may authorise investment firms or market operators operating
an MTF to provide for deferred publication of the details of
transactions based on their type or size. In particular, the
competent authorities may authorise the deferred publication
in respect of transactions that are large in scale compared with
the normal market size for that share or that class of shares.
Member States shall require MTFs to obtain the competent
authority's prior approval to proposed arrangements for de-
ferred trade-publication, and shall require that these arrange-
ments be clearly disclosed to market participants and the
investing public.

3. In order to provide for the efficient and orderly function-
ing of financial markets, and to ensure the uniform application
of paragraphs 1 and 2, the Commission shall, in accordance
with the procedure referred to in Article 64(2) adopt imple-
menting measures in respect of:

(a) the scope and content of the information to be made
available to the public;

(b) the conditions under which investment firms or market
operators operating an MTF may provide for deferred
publication of trades and the criteria to be applied when
deciding the transactions for which, due to their size or the
type of share involved, deferred publication is allowed.

Except where justified by the specific nature of the MTF, the
content of these implementing measures shall be equal to that
of the implementing measures provided for in Article 45 for
regulated markets.
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CHAPTER III

RIGHTS OF INVESTMENT FIRMS

Article 31

Freedom to provide investment services and activities

1. Member States shall ensure that any investment firm
authorised and supervised by the competent authorities of
another Member State in accordance with this Directive, and
in respect of credit institutions in accordance with Directive
2000/12/EC, may freely perform investment services and/or
activities as well as ancillary services within their territories,
provided that such services and activities are covered by its
authorisation. Ancillary services may only be provided together
with an investment service and/or activity.

Member States shall not impose any additional requirements
on such an investment firm or credit institution in respect of
the matters covered by this Directive.

2. Any investment firm wishing to provide services or
activities within the territory of another Member State for the
first time, or which wishes to change the range of services or
activities so provided, shall communicate the following infor-
mation to the competent authorities of its home Member
State:

(a) the Member State in which it intends to operate;

(b) a programme of operations stating in particular the invest-
ment services and/or activities as well as ancillary services
which it intends to perform and whether it intends to use
tied agents in the territory of the Member States in which
it intends to provide services.

In cases where the investment firm intends to use tied agents,
the competent authority of the home Member State of the
investment firm shall, at the request of the competent author-
ity of the host Member State and within a reasonable time,
communicate the identity of the tied agents that the invest-
ment firm intends to use in that Member State. The host
Member State may make public such information.

3. The competent authority of the home Member State
shall, within one month of receiving the information, forward
it to the competent authority of the host Member State
designated as contact point in accordance with Article 56(1).
The investment firm may then start to provide the investment
service or services concerned in the host Member State.

4. In the event of a change in any of the particulars
communicated in accordance with paragraph 2, an investment
firm shall give written notice of that change to the competent
authority of the home Member State at least one month before
implementing the change. The competent authority of the
home Member State shall inform the competent authority of
the host Member State of those changes.

5. Member States shall, without further legal or admi-
nistrative requirement, allow investment firms and market
operators operating MTFs from other Member States to pro-
vide appropriate arrangements on their territory so as to
facilitate access to and use of their systems by remote users
or participants established in their territory.

6. The investment firm or the market operator that operates
an MTF shall communicate to the competent authority of its
home Member State the Member State in which it intends to
provide such arrangements. The competent authority of the
home Member State of the MTF shall communicate, within
one month, this information to the Member State in which the
MTF intends to provide such arrangements.

The competent authority of the home Member State of the
MTF shall, on the request of the competent authority of the
host Member State of the MTF and within a reasonable delay,
communicate the identity of the members or participants of
the MTF established in that Member State.

Article 32

Establishment of a branch

1. Member States shall ensure that investment services an-
d/or activities as well as ancillary services may be provided
within their territories in accordance with this Directive and
Directive 2000/12/EC through the establishment of a branch
provided that those services and activities are covered by the
authorisation granted to the investment firm or the credit
institution in the home Member State. Ancillary services may
only be provided together with an investment service and/or
activity.

Member States shall not impose any additional requirements
save those allowed under paragraph 7, on the organisation and
operation of the branch in respect of the matters covered by
this Directive.

2. Member States shall require any investment firm wishing
to establish a branch within the territory of another Member
State first to notify the competent authority of its home
Member State and to provide it with the following informa-
tion:

(a) the Member States within the territory of which it plans to
establish a branch;

(b) a programme of operations setting out inter alia the
investment services and/or activities as well as the ancillary
services to be offered and the organisational structure of
the branch and indicating whether the branch intends to
use tied agents;

(c) the address in the host Member State from which docu-
ments may be obtained;

(d) the names of those responsible for the management of the
branch.
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In cases where an investment firm uses a tied agent established
in a Member State outside its home Member State, such tied
agent shall be assimilated to the branch and shall be subject to
the provisions of this Directive relating to branches.

3. Unless the competent authority of the home Member
State has reason to doubt the adequacy of the administrative
structure or the financial situation of an investment firm,
taking into account the activities envisaged, it shall, within
three months of receiving all the information, communicate
that information to the competent authority of the host
Member State designated as contact point in accordance with
Article 56(1) and inform the investment firm concerned ac-
cordingly.

4. In addition to the information referred to in paragraph 2,
the competent authority of the home Member State shall
communicate details of the accredited compensation scheme
of which the investment firm is a member in accordance with
Directive 97/9/EC to the competent authority of the host
Member State. In the event of a change in the particulars, the
competent authority of the home Member State shall inform
the competent authority of the host Member State accordingly.

5. Where the competent authority of the home Member
State refuses to communicate the information to the compe-
tent authority of the host Member State, it shall give reasons
for its refusal to the investment firm concerned within three
months of receiving all the information.

6. On receipt of a communication from the competent
authority of the host Member State, or failing such commu-
nication from the latter at the latest after two months from
the date of transmission of the communication by the compe-
tent authority of the home Member State, the branch may be
established and commence business.

7. The competent authority of the Member State in which
the branch is located shall assume responsibility for ensuring
that the services provided by the branch within its territory
comply with the obligations laid down in Articles 19, 21, 22,
25, 27 and 28 and in measures adopted pursuant thereto.

The competent authority of the Member State in which the
branch is located shall have the right to examine branch
arrangements and to request such changes as are strictly
needed to enable the competent authority to enforce the
obligations under Articles 19, 21, 22, 25, 27 and 28 and
measures adopted pursuant thereto with respect to the services
and/or activities provided by the branch within its territory.

8. Each Member State shall provide that, where an invest-
ment firm authorised in another Member State has established
a branch within its territory, the competent authority of the
home Member State of the investment firm, in the exercise of

its responsibilities and after informing the competent authority
of the host Member State, may carry out on‑site inspections in
that branch.

9. In the event of a change in any of the information
communicated in accordance with paragraph 2, an investment
firm shall give written notice of that change to the competent
authority of the home Member State at least one month before
implementing the change. The competent authority of the host
Member State shall also be informed of that change by the
competent authority of the home Member State.

Article 33

Access to regulated markets

1. Member States shall require that investment firms from
other Member States which are authorised to execute client
orders or to deal on own account have the right of member-
ship or have access to regulated markets established in their
territory by means of any of the following arrangements:

(a) directly, by setting up branches in the host Member States;

(b) by becoming remote members of or having remote access
to the regulated market without having to be established in
the home Member State of the regulated market, where the
trading procedures and systems of the market in question
do not require a physical presence for conclusion of
transactions on the market.

2. Member States shall not impose any additional regulatory
or administrative requirements, in respect of matters covered
by this Directive, on investment firms exercising the right
conferred by paragraph 1.

Article 34

Access to central counterparty, clearing and settlement
facilities and right to designate settlement system

1. Member States shall require that investment firms from
other Member States have the right of access to central
counterparty, clearing and settlement systems in their territory
for the purposes of finalising or arranging the finalisation of
transactions in financial instruments.

Member States shall require that access of those investment
firms to such facilities be subject to the same non‑discrimina-
tory, transparent and objective criteria as apply to local parti-
cipants. Member States shall not restrict the use of those
facilities to the clearing and settlement of transactions in
financial instruments undertaken on a regulated market or
MTF in their territory.
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2. Member States shall require that regulated markets in
their territory offer all their members or participants the right
to designate the system for the settlement of transactions in
financial instruments undertaken on that regulated market,
subject to:

(a) such links and arrangements between the designated settle-
ment system and any other system or facility as are
necessary to ensure the efficient and economic settlement
of the transaction in question; and

(b) agreement by the competent authority responsible for the
supervision of the regulated market that technical condi-
tions for settlement of transactions concluded on the
regulated market through a settlement system other than
that designated by the regulated market are such as to
allow the smooth and orderly functioning of financial
markets.

This assessment of the competent authority of the regulated
market shall be without prejudice to the competencies of the
national central banks as overseers of settlement systems or
other supervisory authorities on such systems. The competent
authority shall take into account the oversight/supervision
already exercised by those institutions in order to avoid undue
duplication of control.

3. The rights of investment firms under paragraphs 1 and 2
shall be without prejudice to the right of operators of central
counterparty, clearing or securities settlement systems to refuse
on legitimate commercial grounds to make the requested
services available.

Article 35

Provisions regarding central counterparty, clearing and
settlement arrangements in respect of MTFs

1. Member States shall not prevent investment firms and
market operators operating an MTF from entering into appro-
priate arrangements with a central counterparty or clearing
house and a settlement system of another Member State with
a view to providing for the clearing and/or settlement of some
or all trades concluded by market participants under their
systems.

2. The competent authority of investment firms and market
operators operating an MTF may not oppose the use of central
counterparty, clearing houses and/or settlement systems in
another Member State except where this is demonstrably
necessary in order to maintain the orderly functioning of that
MTF and taking into account the conditions for settlement
systems established in Article 34(2).

In order to avoid undue duplication of control, the competent
authority shall take into account the oversight/supervision of
the clearing and settlement system already exercised by the
national central banks as overseers of clearing and settlement
systems or by other supervisory authorities with a competence
in such systems.

TITLE III

REGULATED MARKETS

Article 36

Authorisation and applicable law

1. Member States shall reserve authorisation as a regulated
market to those systems which comply with the provisions of
this Title.

Authorisation as a regulated market shall be granted only
where the competent authority is satisfied that both the market
operator and the systems of the regulated market comply at
least with the requirements laid down in this Title.

In the case of a regulated market that is a legal person and
that is managed or operated by a market operator other than
the regulated market itself, Member States shall establish how
the different obligations imposed on the market operator under
this Directive are to be allocated between the regulated market
and the market operator.

The operator of the regulated market shall provide all informa-
tion, including a programme of operations setting out inter alia
the types of business envisaged and the organisational struc-
ture, necessary to enable the competent authority to satisfy
itself that the regulated market has established, at the time of
initial authorisation, all the necessary arrangements to meet its
obligations under the provisions of this Title.

2. Member States shall require the operator of the regulated
market to perform tasks relating to the organisation and
operation of the regulated market under the supervision of
the competent authority. Member States shall ensure that
competent authorities keep under regular review the compli-
ance of regulated markets with the provisions of this Title.
They shall also ensure that competent authorities monitor that
regulated markets comply at all times with the conditions for
initial authorisation established under this Title.

3. Member States shall ensure that the market operator is
responsible for ensuring that the regulated market that he
manages complies with all requirements under this Title.

Member States shall also ensure that the market operator is
entitled to exercise the rights that correspond to the regulated
market that he manages by virtue of this Directive.

4. Without prejudice to any relevant provisions of
Directive 2003/6/EC, the public law governing the trading
conducted under the systems of the regulated market shall be
that of the home Member State of the regulated market.

5. The competent authority may withdraw the authorisation
issued to a regulated market where it:

(a) does not make use of the authorisation within 12 months,
expressly renounces the authorisation or has not operated
for the preceding six months, unless the Member State
concerned has provided for authorisation to lapse in such
cases;
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(b) has obtained the authorisation by making false statements
or by any other irregular means;

(c) no longer meets the conditions under which authorisation
was granted;

(d) has seriously and systematically infringed the provisions
adopted pursuant to this Directive;

(e) falls within any of the cases where national law provides
for withdrawal.

Article 37

Requirements for the management of the regulated mar-
ket

1. Member States shall require the persons who effectively
direct the business and the operations of the regulated market
to be of sufficiently good repute and sufficiently experienced as
to ensure the sound and prudent management and operation
of the regulated market. Member States shall also require the
operator of the regulated market to inform the competent
authority of the identity and any other subsequent changes of
the persons who effectively direct the business and the opera-
tions of the regulated market.

The competent authority shall refuse to approve proposed
changes where there are objective and demonstrable grounds
for believing that they pose a material threat to the sound and
prudent management and operation of the regulated market.

2. Member States shall ensure that, in the process of
authorisation of a regulated market, the person or persons
who effectively direct the business and the operations of an
already authorised regulated market in accordance with the
conditions of this Directive are deemed to comply with the
requirements laid down in paragraph 1.

Article 38

Requirements relating to persons exercising significant
influence over the management of the regulated market

1. Member States shall require the persons who are in a
position to exercise, directly or indirectly, significant influence
over the management of the regulated market to be suitable.

2. Member States shall require the operator of the regulated
market:

(a) to provide the competent authority with, and to make
public, information regarding the ownership of the regu-
lated market and/or the market operator, and in particular,
the identity and scale of interests of any parties in a
position to exercise significant influence over the manage-
ment;

(b) to inform the competent authority of and to make public
any transfer of ownership which gives rise to a change in
the identity of the persons exercising significant influence
over the operation of the regulated market.

3. The competent authority shall refuse to approve pro-
posed changes to the controlling interests of the regulated
market and/or the market operator where there are objective
and demonstrable grounds for believing that they would pose
a threat to the sound and prudent management of the regu-
lated market.

Article 39

Organisational requirements

Member States shall require the regulated market:

(a) to have arrangements to identify clearly and manage the
potential adverse consequences, for the operation of the
regulated market or for its participants, of any conflict of
interest between the interest of the regulated market, its
owners or its operator and the sound functioning of the
regulated market, and in particular where such conflicts of
interest might prove prejudicial to the accomplishment of
any functions delegated to the regulated market by the
competent authority;

(b) to be adequately equipped to manage the risks to which it
is exposed, to implement appropriate arrangements and
systems to identify all significant risks to its operation,
and to put in place effective measures to mitigate those
risks;

(c) to have arrangements for the sound management of the
technical operations of the system, including the establish-
ment of effective contingency arrangements to cope with
risks of systems disruptions;

(d) to have transparent and non‑discretionary rules and proce-
dures that provide for fair and orderly trading and establish
objective criteria for the efficient execution of orders;

(e) to have effective arrangements to facilitate the efficient and
timely finalisation of the transactions executed under its
systems;

(f) to have available, at the time of authorisation and on an
ongoing basis, sufficient financial resources to facilitate its
orderly functioning, having regard to the nature and extent
of the transactions concluded on the market and the range
and degree of the risks to which it is exposed.

Article 40

Admission of financial instruments to trading

1. Member States shall require that regulated markets have
clear and transparent rules regarding the admission of financial
instruments to trading.

Those rules shall ensure that any financial instruments ad-
mitted to trading in a regulated market are capable of being
traded in a fair, orderly and efficient manner and, in the case
of transferable securities, are freely negotiable.
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2. In the case of derivatives, the rules shall ensure in
particular that the design of the derivative contract allows for
its orderly pricing as well as for the existence of effective
settlement conditions.

3. In addition to the obligations set out in paragraphs 1 and
2, Member States shall require the regulated market to establish
and maintain effective arrangements to verify that issuers of
transferable securities that are admitted to trading on the
regulated market comply with their obligations under Commu-
nity law in respect of initial, ongoing or ad hoc disclosure
obligations.

Member States shall ensure that the regulated market estab-
lishes arrangements which facilitate its members or participants
in obtaining access to information which has been made
public under Community law.

4. Member States shall ensure that regulated markets have
established the necessary arrangements to review regularly the
compliance with the admission requirements of the financial
instruments which they admit to trading.

5. A transferable security that has been admitted to trading
on a regulated market can subsequently be admitted to trading
on other regulated markets, even without the consent of the
issuer and in compliance with the relevant provisions of
Directive 2003/71/EC of the European Parliament and of the
Council of..... on the prospectus to be published when secu-
rities are offered to the public or admitted to trading and
amending Directive 2001/34/EC (1). The issuer shall be in-
formed by the regulated market of the fact that its securities
are traded on that regulated market. The issuer shall not be
subject to any obligation to provide information required
under paragraph 3 directly to any regulated market which has
admitted the issuer's securities to trading without its consent.

6. In order to ensure the uniform application of para-
graphs 1 to 5, the Commission shall, in accordance with the
procedure referred to in Article 64(2) adopt implementing
measures which:

(a) specify the characteristics of different classes of instruments
to be taken into account by the regulated market when
assessing whether an instrument is issued in a manner
consistent with the conditions laid down in the second
subparagraph of paragraph 1 for admission to trading on
the different market segments which it operates;

(b) clarify the arrangements that the regulated market is to
implement so as to be considered to have fulfilled its
obligation to verify that the issuer of a transferable security
complies with its obligations under Community law in
respect of initial, ongoing or ad hoc disclosure obligations;

(c) clarify the arrangements that the regulated market has to
establish pursuant to paragraph 3 in order to facilitate its
members or participants in obtaining access to information
which has been made public under the conditions estab-
lished by Community law.

Article 41

Suspension and removal of instruments from trading

1. Without prejudice to the right of the competent author-
ity under Article 50(2)(j) and (k) to demand suspension or
removal of an instrument from trading, the operator of the
regulated market may suspend or remove from trading a
financial instrument which no longer complies with the rules
of the regulated market unless such a step would be likely to
cause significant damage to the investors' interests or the
orderly functioning of the market.

Notwithstanding the possibility for the operators of regulated
markets to inform directly the operators of other regulated
markets, Member States shall require that an operator of a
regulated market that suspends or removes from trading a
financial instrument make public this decision and communi-
cates relevant information to the competent authority. The
competent authority shall inform the competent authorities of
the other Member States.

2. A competent authority which demands the suspension or
removal of a financial instrument from trading on one or
more regulated markets shall immediately make public its
decision and inform the competent authorities of the other
Member States. Except where it could cause significant damage
to the investors' interests or the orderly functioning of the
market the competent authorities of the other Member States
shall demand the suspension or removal of that financial
instrument from trading on the regulated markets and MTFs
that operate under their authority.

Article 42

Access to the regulated market

1. Member States shall require the regulated market to
establish and maintain transparent and non‑discriminatory
rules, based on objective criteria, governing access to or
membership of the regulated market.

2. Those rules shall specify any obligations for the members
or participants arising from:

(a) the constitution and administration of the regulated mar-
ket;

(b) rules relating to transactions on the market;(1) OJ L
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(c) professional standards imposed on the staff of the invest-
ment firms or credit institutions that are operating on the
market;

(d) the conditions established, for members or participants
other than investment firms and credit institutions, under
paragraph 3;

(e) the rules and procedures for the clearing and settlement of
transactions concluded on the regulated market.

3. Regulated markets may admit as members or participants
investment firms, credit institutions authorised under Directive
2000/12/EC and other persons who:

(a) are fit and proper;

(b) have a sufficient level of trading ability and competence;

(c) have, where applicable, adequate organisational arrange-
ments;

(d) have sufficient resources for the role they are to perform,
taking into account the different financial arrangements
that the regulated market may have established in order to
guarantee the adequate settlement of transactions.

4. Member States shall ensure that, for the transactions
concluded on a regulated market, members and participants
are not obliged to apply to each other the obligations laid
down in Articles 19, 21 and 22. However, the members or
participants of the regulated market shall apply the obligations
provided for in Articles 19, 21 and 22 with respect to their
clients when they, acting on behalf of their clients, execute
their orders on a regulated market.

5. Member States shall ensure that the rules on access to or
membership of the regulated market provide for the direct or
remote participation of investment firms and credit institu-
tions.

6. Member States shall, without further legal or admi-
nistrative requirements, allow regulated markets from other
Member States to provide appropriate arrangements on their
territory so as to facilitate access to and trading on those
markets by remote members or participants established in their
territory.

The regulated market shall communicate to the competent
authority of its home Member State the Member State in
which it intends to provide such arrangements. The competent
authority of the home Member State shall communicate, with-
in one month, this information to the Member State in which
the regulated market intends to provide such arrangements.

The competent authority of the home Member State of the
regulated market shall, on the request of the competent

authority of the host Member State and within a reasonable
time, communicate the identity of the members or participants
of the regulated market established in that Member State.

7. Member States shall require the operator of the regulated
market to communicate, on a regular basis, the list of the
members and participants of the regulated market to the
competent authority of the regulated market.

Article 43

Monitoring of compliance with the rules of the regulated
market and with other legal obligations

1. Member States shall require that regulated markets estab-
lish and maintain effective arrangements and procedures for
the regular monitoring of the compliance by their members or
participants with their rules. Regulated markets shall monitor
the transactions undertaken by their members or participants
under their systems in order to identify breaches of those
rules, disorderly trading conditions or conduct that may in-
volve market abuse.

2. Member States shall require the operators of the regu-
lated markets to report significant breaches of their rules or
disorderly trading conditions or conduct that may involve
market abuse to the competent authority of the regulated
market. Member States shall also require the operator of the
regulated market to supply the relevant information without
delay to the authority competent for the investigation and
prosecution of market abuse on the regulated market and to
provide full assistance to the latter in investigating and prose-
cuting market abuse occurring on or through the systems of
the regulated market.

Article 44

Pre‑trade transparency requirements for regulated markets

1. Member States shall, at least, require regulated markets to
make public current bid and offer prices and the depth of
trading interests at those prices which are advertised through
their systems for shares admitted to trading. Member States
shall require this information to be made available to the
public on reasonable commercial terms and on a continuous
basis during normal trading hours.

Regulated markets may give access, on reasonable commercial
terms and on a non-discriminatory basis, to the arrangements
they employ for making public the information under the
first subparagraph to investment firms which are obliged to
publish their quotes in shares pursuant to Article 27.
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2. Member States shall provide that the competent autho-
rities are to be able to waive the obligation for regulated
markets to make public the information referred to in para-
graph 1 based on the market model or the type and size of
orders in the cases defined in accordance with paragraph 3. In
particular, the competent authorities shall be able to waive the
obligation in respect of transactions that are large in scale
compared with normal market size for the share or type of
share in question.

3. In order to ensure the uniform application of para-
graphs 1 and 2, the Commission shall, in accordance with
the procedure referred to in Article 64(2) adopt implementing
measures as regards:

(a) the range of bid and offers or designated market‑maker
quotes, and the depth of trading interest at those prices, to
be made public;

(b) the size or type of orders for which pre‑trade disclosure
may be waived under paragraph 2;

(c) the market model for which pre-trade disclosure may be
waived under paragraph 2, and in particular, the applic-
ability of the obligation to trading methods operated by
regulated markets which conclude transactions under their
rules by reference to prices established outside the regu-
lated market or by periodic auction.

Article 45

Post‑trade transparency requirements for regulated mar-
kets

1. Member States shall, at least, require regulated markets to
make public the price, volume and time of the transactions
executed in respect of shares admitted to trading. Member
States shall require details of all such transactions to be made
public, on a reasonable commercial basis and as close to
real‑time as possible.

Regulated markets may give access, on reasonable commercial
terms and on a non-discriminatory basis, to the arrangements
they employ for making public the information under the first
subparagraph to investment firms which are obliged to publish
the details of their transactions in shares pursuant to Article 28.

2. Member States shall provide that the competent authority
may authorise regulated markets to provide for deferred pub-
lication of the details of transactions based on their type or
size. In particular, the competent authorities may authorise the
deferred publication in respect of transactions that are large in
scale compared with the normal market size for that share or
that class of shares. Member States shall require regulated
markets to obtain the competent authority's prior approval of
proposed arrangements for deferred trade‑publication, and shall
require that these arrangements be clearly disclosed to market
participants and the investing public.

3. In order to provide for the efficient and orderly function-
ing of financial markets, and to ensure the uniform application
of paragraphs 1 and 2, the Commission shall, in accordance
with the procedure referred to in Article 64(2) adopt imple-
menting measures in respect of:

(a) the scope and content of the information to be made
available to the public;

(b) the conditions under which a regulated market may pro-
vide for deferred publication of trades and the criteria to be
applied when deciding the transactions for which, due to
their size or the type of share involved, deferred publica-
tion is allowed.

Article 46

Provisions regarding central counterparty and clearing and
settlement arrangements

1. Member States shall not prevent regulated markets from
entering into appropriate arrangements with a central counter-
party or clearing house and a settlement system of another
Member State with a view to providing for the clearing and/or
settlement of some or all trades concluded by market partici-
pants under their systems.

2. The competent authority of a regulated market may not
oppose the use of central counterparty, clearing houses and/or
settlement systems in another Member State except where this
is demonstrably necessary in order to maintain the orderly
functioning of that regulated market and taking into account
the conditions for settlement systems established in Arti-
cle 34(2).

In order to avoid undue duplication of control, the competent
authority shall take into account the oversight/supervision of
the clearing and settlement system already exercised by the
national central banks as overseers of clearing and settlement
systems or by other supervisory authorities with competence
in relation to such systems.

Article 47

List of regulated markets

Each Member State shall draw up a list of the regulated
markets for which it is the home Member State and shall
forward that list to the other Member States and the Commis-
sion. A similar communication shall be effected in respect of
each change to that list. The Commission shall publish a list of
all regulated markets in the Official Journal of the European
Union and update it at least once a year. The Commission
shall also publish and update the list at its website, each time
the Member States communicate changes to their lists.
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TITLE IV

COMPETENT AUTHORITIES

CHAPTER I

DESIGNATION, POWERS AND REDRESS PROCEDURES

Article 48

Designation of competent authorities

1. Each Member State shall designate the competent autho-
rities which are to carry out each of the duties provided for
under the different provisions of this Directive. Member States
shall inform the Commission and the competent authorities of
other Member States of the identity of the competent autho-
rities responsible for enforcement of each of those duties, and
of any division of those duties.

2. The competent authorities referred to in paragraph 1
shall be public authorities, without prejudice to the possibility
of delegating tasks to other entities where that is expressly
provided for in Articles 5(5), 16(3), 17(2) and 23(4).

Any delegation of tasks to entities other than the authorities
referred to in paragraph 1 may not involve either the exercise
of public authority or the use of discretionary powers of
judgement. Member States shall require that, prior to delega-
tion, competent authorities take all reasonable steps to ensure
that the entity to which tasks are to be delegated has the
capacity and resources to effectively execute all tasks and that
the delegation takes place only if a clearly defined and docu-
mented framework for the exercise of any delegated tasks has
been established stating the tasks to be undertaken and the
conditions under which they are to be carried out. These
conditions shall include a clause obliging the entity in question
to act and be organised in such a manner as to avoid conflict
of interest and so that information obtained from carrying out
the delegated tasks is not used unfairly or to prevent competi-
tion. In any case, the final responsibility for supervising com-
pliance with this Directive and with its implementing measures
shall lie with the competent authority or authorities designated
in accordance with paragraph 1.

Member States shall inform the Commission and the compe-
tent authorities of other Member States of any arrangements
entered into with regard to delegation of tasks, including the
precise conditions regulating such delegation.

3. The Commission shall publish a list of the competent
authorities referred to in paragraphs 1 and 2 in the Official
Journal of the European Union at least once a year and update it
continuously on its website.

Article 49

Cooperation between authorities in the same Member
State

If a Member State designates more than one competent
authority to enforce a provision of this Directive, their respec-
tive roles shall be clearly defined and they shall cooperate
closely.

Each Member State shall require that such cooperation also
take place between the competent authorities for the purposes
of this Directive and the competent authorities responsible in
that Member State for the supervision of credit and other
financial institutions, pension funds, UCITS, insurance and
reinsurance intermediaries and insurance undertakings.

Member States shall require that competent authorities ex-
change any information which is essential or relevant to the
exercise of their functions and duties.

Article 50

Powers to be made available to competent authorities

1. Competent authorities shall be given all supervisory and
investigatory powers that are necessary for the exercise of their
functions. Within the limits provided for in their national legal
frameworks they shall exercise such powers:

(a) directly; or

(b) in collaboration with other authorities; or

(c) under their responsibility by delegation to entities to which
tasks have been delegated according to Article 48(2); or

(d) by application to the competent judicial authorities.

2. The powers referred to in paragraph 1 shall be exercised
in conformity with national law and shall include, at least, the
rights to:

(a) have access to any document in any form whatsoever and
to receive a copy of it;

(b) demand information from any person and if necessary to
summon and question a person with a view to obtaining
information;

(c) carry out on-site inspections;

(d) require existing telephone and existing data traffic records;

(e) require the cessation of any practice that is contrary to the
provisions adopted in the implementation of this Directive;

(f) request the freezing and/or the sequestration of assets;
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(g) request temporary prohibition of professional activity;

(h) require authorised investment firms and regulated markets'
auditors to provide information;

(i) adopt any type of measure to ensure that investment firms
and regulated markets continue to comply with legal
requirements;

(j) require the suspension of trading in a financial instrument;

(k) require the removal of a financial instrument from trading,
whether on a regulated market or under other trading
arrangements;

(l) refer matters for criminal prosecution;

(m) allow auditors or experts to carry out verifications or
investigations.

Article 51

Administrative sanctions

1. Without prejudice to the procedures for the withdrawal
of authorisation or to the right of Member States to impose
criminal sanctions, Member States shall ensure, in conformity
with their national law, that the appropriate administrative
measures can be taken or administrative sanctions be imposed
against the persons responsible where the provisions adopted
in the implementation of this Directive have not been com-
plied with. Member States shall ensure that these measures are
effective, proportionate and dissuasive.

2. Member States shall determine the sanctions to be ap-
plied for failure to cooperate in an investigation covered by
Article 50.

3. Member States shall provide that the competent authority
may disclose to the public any measure or sanction that will
be imposed for infringement of the provisions adopted in the
implementation of this Directive, unless such disclosure would
seriously jeopardise the financial markets or cause dispropor-
tionate damage to the parties involved.

Article 52

Right of appeal

1. Member States shall ensure that any decision taken under
laws, regulations or administrative provisions adopted in accor-
dance with this Directive is properly reasoned and is subject to
the right to apply to the courts. The right to apply to the
courts shall also apply where, in respect of an application for
authorisation which provides all the information required, no
decision is taken within six months of its submission.

2. Member States shall provide that one or more of the
following bodies, as determined by national law, may, in the
interests of consumers and in accordance with national law,
take action before the courts or competent administrative
bodies to ensure that the national provisions for the imple-
mentation of this Directive are applied:

(a) public bodies or their representatives;

(b) consumer organisations having a legitimate interest in
protecting consumers;

(c) professional organisations having a legitimate interest in
acting to protect their members.

Article 53

Extra-judicial mechanism for investors' complaints

1. Member States shall encourage the setting-up of efficient
and effective complaints and redress procedures for the out-of-
court settlement of consumer disputes concerning the provi-
sion of investment and ancillary services provided by invest-
ment firms, using existing bodies where appropriate.

2. Member States shall ensure that those bodies are not
prevented by legal or regulatory provisions from cooperating
effectively in the resolution of cross-border disputes.

Article 54

Professional secrecy

1. Member States shall ensure that competent authorities, all
persons who work or who have worked for the competent
authorities or entities to whom tasks are delegated pursuant to
Article 48(2), as well as auditors and experts instructed by the
competent authorities, are bound by the obligation of profes-
sional secrecy. No confidential information which they may
receive in the course of their duties may be divulged to any
person or authority whatsoever, save in summary or aggregate
form such that individual investment firms, market operators,
regulated markets or any other person cannot be identified,
without prejudice to cases covered by criminal law or the
other provisions of this Directive.

2. Where an investment firm, market operator or regulated
market has been declared bankrupt or is being compulsorily
wound up, confidential information which does not concern
third parties may be divulged in civil or commercial proceed-
ings if necessary for carrying out the proceeding.
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3. Without prejudice to cases covered by criminal law, the
competent authorities, bodies or natural or legal persons other
than competent authorities which receive confidential informa-
tion pursuant to this Directive may use it only in the perfor-
mance of their duties and for the exercise of their functions, in
the case of the competent authorities, within the scope of this
Directive or, in the case of other authorities, bodies or natural
or legal persons, for the purpose for which such information
was provided to them and/or in the context of administrative
or judicial proceedings specifically related to the exercise of
those functions. However, where the competent authority or
other authority, body or person communicating information
consents thereto, the authority receiving the information may
use it for other purposes.

4. Any confidential information received, exchanged or
transmitted pursuant to this Directive shall be subject to the
conditions of professional secrecy laid down in this Article.
Nevertheless, this Article shall not prevent the competent
authorities from exchanging or transmitting confidential infor-
mation in accordance with this Directive and with other
Directives applicable to investment firms, credit institutions,
pension funds, UCITS, insurance and reinsurance intermedi-
aries, insurance undertakings regulated markets or market
operators or otherwise with the consent of the competent
authority or other authority or body or natural or legal person
that communicated the information.

5. This Article shall not prevent the competent authorities
from exchanging or transmitting in accordance with national
law, confidential information that has not been received from a
competent authority of another Member State.

Article 55

Relations with auditors

1. Member States shall provide, at least, that any person
authorised within the meaning of Eighth Council
Directive 84/253/EEC of 10 April 1984 on the approval of
persons responsible for carrying out the statutory audits of
accounting documents (1), performing in an investment firm
the task described in Article 51 of Fourth Council
Directive 78/660/EEC of 25 July 1978 on the annual accounts
of certain types of companies (2), Article 37 of
Directive 83/349/EEC or Article 31 of Directive 85/611/EEC
or any other task prescribed by law, shall have a duty to
report promptly to the competent authorities any fact or
decision concerning that undertaking of which that person
has become aware while carrying out that task and which is
liable to:

(a) constitute a material breach of the laws, regulations or
administrative provisions which lay down the conditions
governing authorisation or which specifically govern pur-
suit of the activities of investment firms;

(b) affect the continuous functioning of the investment firm;

(c) lead to refusal to certify the accounts or to the expression
of reservations.

That person shall also have a duty to report any facts and
decisions of which the person becomes aware in the course of
carrying out one of the tasks referred to in the first subpara-
graph in an undertaking having close links with the investment
firm within which he is carrying out that task.

2. The disclosure in good faith to the competent authorities,
by persons authorised within the meaning of
Directive 84/253/EEC, of any fact or decision referred to in
paragraph 1 shall not constitute a breach of any contractual or
legal restriction on disclosure of information and shall not
involve such persons in liability of any kind.

CHAPTER II

COOPERATION BETWEEN COMPETENT AUTHORITIES OF
DIFFERENT MEMBER STATES

Article 56

Obligation to cooperate

1. Competent authorities of different Member States shall
cooperate with each other whenever necessary for the purpose
of carrying out their duties under this Directive, making use of
their powers whether set out in this Directive or in national
law.

Competent authorities shall render assistance to competent
authorities of the other Member States. In particular, they shall
exchange information and cooperate in any investigation or
supervisory activities.

In order to facilitate and accelerate cooperation, and more
particularly exchange of information, Member States shall
designate one single competent authority as a contact point
for the purposes of this Directive. Member States shall com-
municate to the Commission and to the other Member States
the names of the authorities which are designated to receive
requests for exchange of information or cooperation pursuant
to this paragraph.

2. When, taking into account the situation of the securities
markets in the host Member State, the operations of a regu-
lated market that has established arrangements in a host
Member State have become of substantial importance for the
functioning of the securities markets and the protection of the
investors in that host Member State, the home and host
competent authorities of the regulated market shall establish
proportionate cooperation arrangements.

(1) OJ L 126, 12.5.1984, p. 20.
(2) OJ L 222, 14.8.1978, p. 11. Directive as last amended by Directive

2003/51/EC of the European Parliament and of the Council (OJ L
178, 17.7.2003, p. 16).
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3. Member States shall take the necessary administrative and
organisational measures to facilitate the assistance provided for
in paragraph 1.

Competent authorities may use their powers for the purpose of
cooperation, even in cases where the conduct under investiga-
tion does not constitute an infringement of any regulation in
force in that Member State.

4. Where a competent authority has good reasons to sus-
pect that acts contrary to the provisions of this Directive,
carried out by entities not subject to its supervision, are being
or have been carried out on the territory of another Member
State, it shall notify this in as specific a manner as possible to
the competent authority of the other Member State. The latter
authority shall take appropriate action. It shall inform the
notifying competent authority of the outcome of the action
and, to the extent possible, of significant interim developments.
This paragraph shall be without prejudice to the competences
of the competent authority that has forwarded the information.

5. In order to ensure the uniform application of paragraph 2
the Commission may adopt, in accordance with the procedure
referred to in Article 64(2), implementing measures to estab-
lish the criteria under which the operations of a regulated
market in a host Member State could be considered as of
substantial importance for the functioning of the securities
markets and the protection of the investors in that host
Member State.

Article 57

Cooperation in supervisory activities, on-the-spot verifica-
tions or in investigations

A competent authority of one Member State may request the
cooperation of the competent authority of another Member
State in a supervisory activity or for an on-the-spot verification
or in an investigation. In the case of investment firms that are
remote members of a regulated market the competent author-
ity of the regulated market may choose to address them
directly, in which case it shall inform the competent authority
of the home Member State of the remote member accordingly.

Where a competent authority receives a request with respect to
an on-the-spot verification or an investigation, it shall, within
the framework of its powers:

(a) carry out the verifications or investigations itself; or

(b) allow the requesting authority to carry out the verification
or investigation; or

(c) allow auditors or experts to carry out the verification or
investigation.

Article 58

Exchange of information

1. Competent authorities of Member States having been
designated as contact points for the purposes of this Directive
in accordance with Article 56(1) shall immediately supply one
another with the information required for the purposes of
carrying out the duties of the competent authorities, designated
in accordance to Article 48(1), set out in the provisions
adopted pursuant to this Directive.

Competent authorities exchanging information with other com-
petent authorities under this Directive may indicate at the time
of communication that such information must not be disclosed
without their express agreement, in which case such informa-
tion may be exchanged solely for the purposes for which those
authorities gave their agreement.

2. The competent authority having been designated as the
contact point may transmit the information received under
paragraph 1 and Articles 55 and 63 to the authorities referred
to in Article 49. They shall not transmit it to other bodies or
natural or legal persons without the express agreement of the
competent authorities which disclosed it and solely for the
purposes for which those authorities gave their agreement,
except in duly justified circumstances. In this last case, the
contact point shall immediately inform the contact point that
sent the information.

3. Authorities as referred to in Article 49 as well as other
bodies or natural and legal persons receiving confidential
information under paragraph 1 of this Article or under Arti-
cles 55 and 63 may use it only in the course of their duties, in
particular:

(a) to check that the conditions governing the taking-up of the
business of investment firms are met and to facilitate the
monitoring, on a non-consolidated or consolidated basis, of
the conduct of that business, especially with regard to the
capital adequacy requirements imposed by
Directive 93/6/EEC, administrative and accounting proce-
dures and internal-control mechanisms;

(b) to monitor the proper functioning of trading venues;

(c) to impose sanctions;

(d) in administrative appeals against decisions by the compe-
tent authorities;

(e) in court proceedings initiated under Article 52; or

(f) in the extra-judicial mechanism for investors' complaints
provided for in Article 53.

4. The Commission may adopt, in accordance with the
procedure referred to in Article 64(2), implementing measures
concerning procedures for the exchange of information be-
tween competent authorities.
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5. Articles 54, 58 and 63 shall not prevent a competent
authority from transmitting to central banks, the European
System of Central Banks and the European Central Bank, in
their capacity as monetary authorities, and, where appropriate,
to other public authorities responsible for overseeing payment
and settlement systems, confidential information intended for
the performance of their tasks; likewise such authorities or
bodies shall not be prevented from communicating to the
competent authorities such information as they may need for
the purpose of performing their functions provided for in this
Directive.

Article 59

Refusal to cooperate

A competent authority may refuse to act on a request for
cooperation in carrying out an investigation, on-the-spot ver-
ification or supervisory activity as provided for in Article 57
or to exchange information as provided for in Article 58 only
where:

(a) such an investigation, on-the-spot verification, supervisory
activity or exchange of information might adversely affect
the sovereignty, security or public policy of the State
addressed;

(b) judicial proceedings have already been initiated in respect
of the same actions and the same persons before the
authorities of the Member State addressed;

(c) final judgment has already been delivered in the Member
State addressed in respect of the same persons and the
same actions.

In the case of such a refusal, the competent authority shall
notify the requesting competent authority accordingly, provid-
ing as detailed information as possible.

Article 60

Inter-authority consultation prior to authorisation

1. The competent authorities of the other Member State
involved shall be consulted prior to granting authorisation to
an investment firm which is:

(a) a subsidiary of an investment firm or credit institution
authorised in another Member State; or

(b) a subsidiary of the parent undertaking of an investment
firm or credit institution authorised in another Member
State; or

(c) controlled by the same natural or legal persons as control
an investment firm or credit institution authorised in
another Member State.

2. The competent authority of the Member State responsible
for the supervision of credit institutions or insurance under-
takings shall be consulted prior to granting an authorisation to
an investment firm which is:

(a) a subsidiary of a credit institution or insurance undertaking
authorised in the Community; or

(b) a subsidiary of the parent undertaking of a credit institu-
tion or insurance undertaking authorised in the Commu-
nity; or

(c) controlled by the same person, whether natural or legal,
who controls a credit institution or insurance undertaking
authorised in the Community.

3. The relevant competent authorities referred to in para-
graphs 1 and 2 shall in particular consult each other when
assessing the suitability of the shareholders or members and
the reputation and experience of persons who effectively direct
the business involved in the management of another entity of
the same group. They shall exchange all information regarding
the suitability of shareholders or members and the reputation
and experience of persons who effectively direct the business
that is of relevance to the other competent authorities in-
volved, for the granting of an authorisation as well as for the
ongoing assessment of compliance with operating conditions.

Article 61

Powers for host Member States

1. Host Member States may, for statistical purposes, require
all investment firms with branches within their territories to
report to them periodically on the activities of those branches.

2. In discharging their responsibilities under this Directive,
host Member States may require branches of investment firms
to provide the information necessary for the monitoring of
their compliance with the standards set by the host Member
State that apply to them for the cases provided for in Arti-
cle 32(7). Those requirements may not be more stringent than
those which the same Member State imposes on established
firms for the monitoring of their compliance with the same
standards.

Article 62

Precautionary measures to be taken by host Member
States

1. Where the competent authority of the host Member State
has clear and demonstrable grounds for believing that an
investment firm acting within its territory under the freedom
to provide services is in breach of the obligations arising from
the provisions adopted pursuant to this Directive or that an
investment firm that has a branch within its territory is in
breach of the obligations arising from the provisions adopted
pursuant to this Directive which do not confer powers on the
competent authority of the host Member State, it shall refer
those findings to the competent authority of the home Mem-
ber State.
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If, despite the measures taken by the competent authority of
the home Member State or because such measures prove
inadequate, the investment firm persists in acting in a manner
that is clearly prejudicial to the interests of host Member State
investors or the orderly functioning of markets, the competent
authority of the host Member State, after informing the
competent authority of the home Member State shall take all
the appropriate measures needed in order to protect investors
and the proper functioning of the markets. This shall include
the possibility of preventing offending investment firms from
initiating any further transactions within their territories. The
Commission shall be informed of such measures without delay.

2. Where the competent authorities of a host Member State
ascertain that an investment firm that has a branch within its
territory is in breach of the legal or regulatory provisions
adopted in that State pursuant to those provisions of this
Directive which confer powers on the host Member State's
competent authorities, those authorities shall require the in-
vestment firm concerned to put an end to its irregular situa-
tion.

If the investment firm concerned fails to take the necessary
steps, the competent authorities of the host Member State shall
take all appropriate measures to ensure that the investment
firm concerned puts an end to its irregular situation. The
nature of those measures shall be communicated to the
competent authorities of the home Member State.

If, despite the measures taken by the host Member State, the
investment firm persists in breaching the legal or regulatory
provisions referred to in the first subparagraph in force in the
host Member State, the latter may, after informing the compe-
tent authorities of the home Member State, take appropriate
measures to prevent or to penalise further irregularities and, in
so far as necessary, to prevent that investment firm from
initiating any further transactions within its territory. The
Commission shall be informed of such measures without delay.

3. Where the competent authority of the host Member State
of a regulated market or an MTF has clear and demonstrable
grounds for believing that such regulated market or MTF is in
breach of the obligations arising from the provisions adopted
pursuant to this Directive, it shall refer those findings to the
competent authority of the home Member State of the regu-
lated market or the MTF.

If, despite the measures taken by the competent authority of
the home Member State or because such measures prove
inadequate, the said regulated market or the MTF persists in
acting in a manner that is clearly prejudicial to the interests of
host Member State investors or the orderly functioning of
markets, the competent authority of the host Member State,
after informing the competent authority of the home Member
State, shall take all the appropriate measures needed in order
to protect investors and the proper functioning of the markets.
This shall include the possibility of preventing the said regu-
lated market or the MTF from making their arrangements

available to remote members or participants established in the
host Member State. The Commission shall be informed of such
measures without delay.

4. Any measure adopted pursuant to paragraphs 1, 2 or 3
involving sanctions or restrictions on the activities of an
investment firm or of a regulated market shall be properly
justified and communicated to the investment firm or to the
regulated market concerned.

CHAPTER III

COOPERATION WITH THIRD COUNTRIES

Article 63

Exchange of information with third countries

1. Member States may conclude cooperation agreements
providing for the exchange of information with the competent
authorities of third countries only if the information disclosed
is subject to guarantees of professional secrecy at least equiva-
lent to those required under Article 54. Such exchange of
information must be intended for the performance of the tasks
of those competent authorities.

Member States may transfer personal data to a third country in
accordance to Chapter IV of Directive 95/46/EC.

Member States may also conclude cooperation agreements
providing for the exchange of information with third country
authorities, bodies and natural or legal persons responsible for:

(i) the supervision of credit institutions, other financial orga-
nisations, insurance undertakings and the supervision of
financial markets;

(ii) the liquidation and bankruptcy of investment firms and
other similar procedures;

(iii) carrying out statutory audits of the accounts of investment
firms and other financial institutions, credit institutions
and insurance undertakings, in the performance of their
supervisory functions, or which administer compensation
schemes, in the performance of their functions;

(iv) overseeing the bodies involved in the liquidation and
bankruptcy of investment firms and other similar proce-
dures;

(v) overseeing persons charged with carrying out statutory
audits of the accounts of insurance undertakings, credit
institutions, investment firms and other financial institu-
tions,

only if the information disclosed is subject to guarantees of
professional secrecy at least equivalent to those required under
Article 54. Such exchange of information must be intended for
the performance of the tasks of those authorities or bodies or
natural or legal persons.
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2. Where the information originates in another Member
State, it may not be disclosed without the express agreement
of the competent authorities which have transmitted it and,
where appropriate, solely for the purposes for which those
authorities gave their agreement. The same provision applies to
information provided by third country competent authorities.

TITLE V

FINAL PROVISIONS

Article 64

Committee procedure

1. The Commission shall be assisted by the European Secu-
rities Committee established by Commission
Decision 2001/528/EC (1) (hereinafter referred to as ‘the Com-
mittee’).

2. Where reference is made to this paragraph, Articles 5
and 7 of Decision 1999/468/EC shall apply, having regard to
the provisions of Article 8 thereof, provided that the imple-
menting measures adopted in accordance with that procedure
do not modify the essential provisions of this Directive.

The period laid down in Article 5(6) of Decision 1999/468/EC
shall be set at three months.

3. Without prejudice to the implementing measures already
adopted, on the expiry of a four‑year period following the
entry into force of this Directive, the application of its provi-
sions requiring the adoption of technical rules and decisions in
accordance with paragraph 2 shall be suspended. On a propo-
sal from the Commission, the European Parliament and the
Council may renew the provisions concerned in accordance
with the procedure laid down in Article 251 of the Treaty and,
to that end, they shall review them prior to the expiry of that
period.

Article 65

Reports and review

1. Before.......... (*), the Commission shall, on the basis of
public consultation and in the light of discussions with com-
petent authorities, report to the European Parliament and
Council on the possible extension of the scope of the provi-
sions of the Directive concerning pre and post-trade transpar-
ency obligations to transactions in classes of financial instru-
ment other than shares.

2. Before......... (**), the Commission shall present a report to
the European Parliament and to the Council on the application
of Article 27.

3. Before.......... (***), the Commission shall, on the basis of
public consultations and in the light of discussions with
competent authorities, report to the European Parliament and
Council on:

(a) the continued appropriateness of the exemption under
Article 2(1)(k) for undertakings whose main business is
dealing on own account in commodity derivatives;

(b) the content and form of proportionate requirements for
the authorisation and supervision of such undertakings as
investment firms within the meaning of this Directive;

(c) the appropriateness of rules concerning the appointment of
tied agents in performing investment services and/or activ-
ities, in particular with respect to the supervision on them;

(d) the continued appropriateness of the exemption under of
Article 2(1)(i).

4. Before............... (***), the Commission shall present a re-
port to the European Parliament and the Council on the state
of the removal of the obstacles which may prevent the
consolidation at the European level of the information that
trading venues are required to publish.

5. On the basis of the reports referred to in paragraphs 1 to
4, the Commission may submit proposals for related amend-
ments to this Directive.

6. Before............ (****), the Commission shall, in the light of
discussions with competent authorities, report to the European
Parliament and Council on the continued appropriateness of
the requirements for professional indemnity insurance imposed
on intermediaries under Community law.

Article 66

Amendment of Directive 85/611/EEC

In Article 5 of Directive 85/611/EEC, paragraph 4 shall be
replaced by the following:

‘4. Articles 2(2), 12, 13 and 19 of Directive
2004//EC (1) of the European Parliament and of the Coun-
cil of........ on markets in financial instruments (*), shall
apply to the provision of the services referred to in
paragraph 3 of this Article by management companies

(1) OPECE to insert reference to this Directive.
(*) OJ L’.

(1) OJ L 191, 13.7.2001, p. 45.
(*) 2 years after the entry into force of this Directive.
(**) 3 years after the entry into force of this Directive.

(***) 30 months after the entry into force of this Directive.
(****) 1 year after the entry into force of this Directive.
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Article 67

Amendment of Directive 93/6/EEC

Directive 93/6/EEC shall be amended as follows:

1) Article 2(2) shall be replaced by the following:

‘2. Investment firms shall mean all institutions that satisfy
the definition in Article 4(1) of Directive 2004//EC (1) of
the European Parliament and of the Council of........ on
markets in financial instruments (*), which are subject to
the requirements imposed by the same Directive, exclud-
ing:

(a) credit institutions,

(b) local firms as defined in 20, and

(c) firms which are only authorised to provide the
service of investment advice and/or receive and
transmit orders from investors without in both cases
holding money or securities belonging to their cli-
ents and which for that reason may not at any time
place themselves in debit with their clients.

(1) OPECE to insert reference to this Directive.
(*) OJ L’

2) Article 3(4) shall be replaced by the following:

‘4. The firms referred to in point (b) of Article 2(2) shall
have initial capital of EUR 50 000 in so far as they benefit
from the freedom of establishment or to provide services
under Articles 31 or 32 of Directive 2004/39/EC.’;

3) In Article 3 the following paragraphs shall be inserted:

‘(4a) Pending revision of Directive 93/6/EC, the firms
referred to in point (c) of Article 2(2) shall have:

(a) initial capital of EUR 50 000; or

(b) professional indemnity insurance covering the whole
territory of the Community or some other comparable
guarantee against liability arising from professional neg-
ligence, representing at least EUR 1 000 000 applying to
each claim and in aggregate EUR 1 500 000 per year
for all claims; or

(c) a combination of initial capital and professional indem-
nity insurance in a form resulting in a level of coverage
equivalent to points (a) or (b).

The amounts referred to in this paragraph shall be periodi-
cally reviewed by the Commission in order to take account
of changes in the European Index of Consumer Prices as
published by Eurostat, in line with and at the same time as
the adjustments made under Article 4(7) of

Directive 2002/92/EC of the European Parliament and the
Council of 9 December 2002 on insurance mediation (*).

(4b) When an investment firm referred to in
Article 2(2)(c), is also registered under
Directive 2002/92/EC it has to comply with the require-
ment established by Article 4(3), of that Directive and in
addition it has to have:

(a) initial capital of EUR 25 000; or

(b) professional indemnity insurance covering the whole
territory of the Community or some other comparable
guarantee against liability arising from professional neg-
ligence, representing at least EUR 500 000 applying to
each claim and in aggregate EUR 750 000 per year for
all claims; or

(c) a combination of initial capital and professional indem-
nity insurance in a form resulting in a level of coverage
equivalent to points (a) or (b).

(*) OJ L 9, 15.1.2003, p. 3.’

Article 68

Amendment of Directive 2000/12/EC

Annex I of Directive 2000/12/EC shall be amended as
follows:

At the end of the Annex I the following sentence is added:

‘The services and activities provided for in Section A and B
of Annex I of Directive 2004//EC (1) of the European
Parliament and of the Council of......... on markets in
financial instruments (*) when referring to the financial
instruments provided for in Section C of Annex I of that
Directive are subject to mutual recognition according to
this Directive.

(1) OPECE to insert reference to this Directive.
(*) OJ L’

Article 69

Repeal of Directive 93/22/EEC

Directive 93/22/EEC shall be repealed with effect from (*).
References to Directive 93/22/EEC shall be construed as refer-
ences to this Directive. References to terms defined in, or
Articles of, Directive 93/22/EEC shall be construed as refer-
ences to the equivalent term defined in, or Article of, this
Directive.

(*) 24 months after the entry into force of this Directive.
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Article 70

Transposition

Member States shall adopt the laws, regulations and admi-
nistrative provisions necessary to comply with this Directive
by....... (*) at the latest. They shall forthwith inform the Com-
mission thereof.

When Member States adopt these measures, they shall contain
a reference to this Directive or shall be accompanied by such
reference on the occasion of their official publication. The
methods of making such reference shall be laid down by the
Member States.

Article 71

Transitional provisions

1. Investment firms already authorised in their home Mem-
ber State to provide investment services before the...... (*), shall
be deemed to be so authorised for the purpose of this
Directive, if the laws of those Member States provide that to
take up such activities they must comply with conditions
comparable to those imposed in Articles 9 to 14.

2. A regulated market or a market operator already
authorised in its home Member State before the........ (*), shall
be deemed to be so authorised for the purposes of this
Directive, if the laws of such Member State provide that the
regulated market or market operator (as the case may be) must
comply with conditions comparable to those imposed in
Title III.

3. Tied agents already entered in a public register before
the........ (*), shall be deemed to be so registered for the
purposes of this Directive, if the laws of those Member States
provide that tied agents must comply with conditions compar-
able to those imposed in Article 23.

4. Information communicated before the......... (*), for the
purposes of Articles 17, 18 or 30 of Directive 93/22/EEC shall
be deemed to have been communicated for the purposes of
Articles 31 and 32 of this Directive.

5. Any existing system falling under the definition of an
MTF operated by a market operator of a regulated market,
shall be authorised as an MTF at the request of the market
operator of the regulated market provided it complies with
rules equivalent to those required by this Directive for the
authorisation and operation of MTFs, and provided that the
request concerned is made within 18 months of the date
referred to in Article 70.

6. Investment firms shall be authorised to continue consid-
ering existing professional clients as such provided that this
categorisation has been granted by the investment firm on the
basis of an adequate assessment of the expertise, experience
and knowledge of the client which gives reasonable assurance,
in light of the nature of the transactions or services
envisaged, that the client is capable of making his own invest-
ment decisions and understands the risks involved. Those
investment firms shall inform their clients about the conditions
established in the Directive for the categorisation of clients.

Article 72

Entry into force

This Directive shall enter into force on the day of its publica-
tion in the Official Journal of the European Union.

Article 73

Addressees

This Directive is addressed to the Member States.

Done at Strasbourg, 21 April 2004

For the European Parliament

The President

P. COX

For the Council

The President

D. ROCHE

(*) 24 months after the entry into force of this Directive.

LME-001914



Official Journal of the European UnionEN30.4.2004 L 145/41

ANNEX I

LIST OF SERVICES AND ACTIVITIES AND FINANCIAL INSTRUMENTS

Section A

Investment services and activities

(1) Reception and transmission of orders in relation to one or more financial instruments.

(2) Execution of orders on behalf of clients.

(3) Dealing on own account.

(4) Portfolio management.

(5) Investment advice.

(6) Underwriting of financial instruments and/or placing of financial instruments on a firm commitment basis.

(7) Placing of financial instruments without a firm commitment basis

(8) Operation of Multilateral Trading Facilities.

Section B

Ancillary services

(1) Safekeeping and administration of financial instruments for the account of clients, including custodianship and
related services such as cash/collateral management;

(2) Granting credits or loans to an investor to allow him to carry out a transaction in one or more financial
instruments, where the firm granting the credit or loan is involved in the transaction;

(3) Advice to undertakings on capital structure, industrial strategy and related matters and advice and services relating
to mergers and the purchase of undertakings;

(4) Foreign exchange services where these are connected to the provision of investment services;

(5) Investment research and financial analysis or other forms of general recommendation relating to transactions in
financial instruments;

(6) Services related to underwriting.

(7) Investment services and activities as well as ancillary services of the type included under Section A or B of Annex
1 related to the underlying of the derivatives included under Section C – 5, 6, 7 and 10 - where these are
connected to the provision of investment or ancillary services.

Section C

Financial Instruments

(1) Transferable securities;

(2) Money-market instruments;

(3) Units in collective investment undertakings;

(4) Options, futures, swaps, forward rate agreements and any other derivative contracts relating to securities,
currencies, interest rates or yields, or other derivatives instruments, financial indices or financial measures which
may be settled physically or in cash;

(5) Options, futures, swaps, forward rate agreements and any other derivative contracts relating to commodities that
must be settled in cash or may be settled in cash at the option of one of the parties (otherwise than by reason of
a default or other termination event);
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(6) Options, futures, swaps, and any other derivative contract relating to commodities that can be physically settled
provided that they are traded on a regulated market and/or an MTF;

(7) Options, futures, swaps, forwards and any other derivative contracts relating to commodities, that can be
physically settled not otherwise mentioned in C.6 and not being for commercial purposes, which have the
characteristics of other derivative financial instruments, having regard to whether, inter alia, they are cleared and
settled through recognised clearing houses or are subject to regular margin calls;

(8) Derivative instruments for the transfer of credit risk;

(9) Financial contracts for differences.

(10) Options, futures, swaps, forward rate agreements and any other derivative contracts relating to climatic variables,
freight rates, emission allowances or inflation rates or other official economic statistics that must be settled in cash
or may be settled in cash at the option of one of the parties (otherwise than by reason of a default or other
termination event), as well as any other derivative contracts relating to assets, rights, obligations, indices and
measures not otherwise mentioned in this Section, which have the characteristics of other derivative financial
instruments, having regard to whether, inter alia, they are traded on a regulated market or an MTF, are cleared and
settled through recognised clearing houses or are subject to regular margin calls.
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ANNEX II

PROFESSIONAL CLIENTS FOR THE PURPOSE OF THIS DIRECTIVE

Professional client is a client who possesses the experience, knowledge and expertise to make its own investment
decisions and properly assess the risks that it incurs. In order to be considered a professional client, the client must
comply with the following criteria:

I. Categories of client who are considered to be professionals

The following should all be regarded as professionals in all investment services and activities and financial
instruments for the purposes of the Directive.

(1) Entities which are required to be authorised or regulated to operate in the financial markets. The list below
should be understood as including all authorised entities carrying out the characteristic activities of the entities
mentioned: entities authorised by a Member State under a Directive, entities authorised or regulated by a
Member State without reference to a Directive, and entities authorised or regulated by a non‑Member State:

(a) Credit institutions

(b) Investment firms

(c) Other authorised or regulated financial institutions

(d) Insurance companies

(e) Collective investment schemes and management companies of such schemes

(f) Pension funds and management companies of such funds

(g) Commodity and commodity derivatives dealers

(h) Locals

(i) Other institutional investors

(2) Large undertakings meeting two of the following size requirements on a company basis:

— balance sheet total: EUR 20 000 000,

— net turnover: EUR 40 000 000,

— own funds: EUR 2 000 000.

(3) National and regional governments, public bodies that manage public debt, Central Banks, international and
supranational institutions such as the World Bank, the IMF, the ECB, the EIB and other similar international
organisations.

(4) Other institutional investors whose main activity is to invest in financial instruments, including entities
dedicated to the securitisation of assets or other financing transactions.

The entities mentioned above are considered to be professionals. They must however be allowed to request non-
professional treatment and investment firms may agree to provide a higher level of protection. Where the client of
an investment firm is an undertaking referred to above, the investment firm must inform it prior to any provision
of services that, on the basis of the information available to the firm, the client is deemed to be a professional
client, and will be treated as such unless the firm and the client agree otherwise. The firm must also inform the
customer that he can request a variation of the terms of the agreement in order to secure a higher degree of
protection.

It is the responsibility of the client, considered to be a professional client, to ask for a higher level of protection
when it deems it is unable to properly assess or manage the risks involved.

This higher level of protection will be provided when a client who is considered to be a professional enters into a
written agreement with the investment firm to the effect that it shall not be treated as a professional for the
purposes of the applicable conduct of business regime. Such agreement should specify whether this applies to one
or more particular services or transactions, or to one or more types of product or transaction.
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II. Clients who may be treated as professionals on request

II.1. Identification criteria

Clients other than those mentioned in section I, including public sector bodies and private individual investors,
may also be allowed to waive some of the protections afforded by the conduct of business rules.

Investment firms should therefore be allowed to treat any of the above clients as professionals provided the
relevant criteria and procedure mentioned below are fulfilled. These clients should not, however, be presumed to
possess market knowledge and experience comparable to that of the categories listed in section I.

Any such waiver of the protection afforded by the standard conduct of business regime shall be considered valid
only if an adequate assessment of the expertise, experience and knowledge of the client, undertaken by the
investment firm, gives reasonable assurance, in light of the nature of the transactions or services envisaged, that
the client is capable of making his own investment decisions and understanding the risks involved.

The fitness test applied to managers and directors of entities licensed under Directives in the financial field could
be regarded as an example of the assessment of expertise and knowledge. In the case of small entities, the person
subject to the above assessment should be the person authorised to carry out transactions on behalf of the entity.

In the course of the above assessment, as a minimum, two of the following criteria should be satisfied:

— the client has carried out transactions, in significant size, on the relevant market at an average frequency of 10
per quarter over the previous four quarters,

— the size of the client's financial instrument portfolio, defined as including cash deposits and financial
instruments exceeds EUR 500 000,

— the client works or has worked in the financial sector for at least one year in a professional position, which
requires knowledge of the transactions or services envisaged.

II.2. Procedure

The clients defined above may waive the benefit of the detailed rules of conduct only where the following
procedure is followed:

— they must state in writing to the investment firm that they wish to be treated as a professional client, either
generally or in respect of a particular investment service or transaction, or type of transaction or product,

— the investment firm must give them a clear written warning of the protections and investor compensation
rights they may lose,

— they must state in writing, in a separate document from the contract, that they are aware of the consequences
of losing such protections.

Before deciding to accept any request for waiver, investment firms must be required to take all reasonable steps to
ensure that the client requesting to be treated as a professional client meets the relevant requirements stated in
Section II.1 above.

However, if clients have already been categorised as professionals under parameters and procedures similar to
those above, it is not intended that their relationships with investment firms should be affected by any new rules
adopted pursuant to this Annex.

Firms must implement appropriate written internal policies and procedures to categorise clients. Professional
clients are responsible for keeping the firm informed about any change, which could affect their current
categorisation. Should the investment firm become aware however that the client no longer fulfils the initial
conditions, which made him eligible for a professional treatment, the investment firm must take appropriate
action.
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CHAPTER 46

CONTENTS

PART 1

GENERAL INTRODUCTORY PROVISIONS

Companies and Companies Acts

1 Companies
2 The Companies Acts

Types of company

3 Limited and unlimited companies
4 Private and public companies
5 Companies limited by guarantee and having share capital
6 Community interest companies

PART 2

COMPANY FORMATION

General

7 Method of forming company
8 Memorandum of association

Requirements for registration

9 Registration documents
10 Statement of capital and initial shareholdings
11 Statement of guarantee
12 Statement of proposed officers
13 Statement of compliance
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Registration and its effect

14 Registration
15 Issue of certificate of incorporation
16 Effect of registration

PART 3

A COMPANY’S CONSTITUTION

CHAPTER 1

INTRODUCTORY

17 A company’s constitution

CHAPTER 2

ARTICLES OF ASSOCIATION

General

18 Articles of association
19 Power of Secretary of State to prescribe model articles
20 Default application of model articles

Alteration of articles

21 Amendment of articles
22 Entrenched provisions of the articles
23 Notice to registrar of existence of restriction on amendment of articles
24 Statement of compliance where amendment of articles restricted
25 Effect of alteration of articles on company’s members
26 Registrar to be sent copy of amended articles
27 Registrar’s notice to comply in case of failure with respect to amended articles

Supplementary

28 Existing companies: provisions of memorandum treated as provisions of
articles

CHAPTER 3

RESOLUTIONS AND AGREEMENTS AFFECTING A COMPANY’S CONSTITUTION

29 Resolutions and agreements affecting a company’s constitution
30 Copies of resolutions or agreements to be forwarded to registrar

CHAPTER 4

MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS

Statement of company’s objects

31 Statement of company’s objects
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Other provisions with respect to a company’s constitution

32 Constitutional documents to be provided to members
33 Effect of company’s constitution
34 Notice to registrar where company’s constitution altered by enactment
35 Notice to registrar where company’s constitution altered by order
36 Documents to be incorporated in or accompany copies of articles issued by

company

Supplementary provisions

37 Right to participate in profits otherwise than as member void
38 Application to single member companies of enactments and rules of law

PART 4

A COMPANY’S CAPACITY AND RELATED MATTERS

Capacity of company and power of directors to bind it

39 A company’s capacity
40 Power of directors to bind the company
41 Constitutional limitations: transactions involving directors or their associates
42 Constitutional limitations: companies that are charities

Formalities of doing business under the law of England and Wales or Northern Ireland

43 Company contracts
44 Execution of documents
45 Common seal
46 Execution of deeds
47 Execution of deeds or other documents by attorney

Formalities of doing business under the law of Scotland

48 Execution of documents by companies

Other matters

49 Official seal for use abroad
50 Official seal for share certificates etc
51 Pre-incorporation contracts, deeds and obligations
52 Bills of exchange and promissory notes

PART 5

A COMPANY’S NAME

CHAPTER 1

GENERAL REQUIREMENTS

Prohibited names

53 Prohibited names
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Sensitive words and expressions

54 Names suggesting connection with government or public authority
55 Other sensitive words or expressions
56 Duty to seek comments of government department or other specified body

Permitted characters etc

57 Permitted characters etc

CHAPTER 2

INDICATIONS OF COMPANY TYPE OR LEGAL FORM

Required indications for limited companies

58 Public limited companies
59 Private limited companies
60 Exemption from requirement as to use of “limited”
61 Continuation of existing exemption: companies limited by shares
62 Continuation of existing exemption: companies limited by guarantee
63 Exempt company: restriction on amendment of articles
64 Power to direct change of name in case of company ceasing to be entitled to

exemption

Inappropriate use of indications of company type or legal form

65 Inappropriate use of indications of company type or legal form

CHAPTER 3

SIMILARITY TO OTHER NAMES

Similarity to other name on registrar’s index

66 Name not to be the same as another in the index
67 Power to direct change of name in case of similarity to existing name
68 Direction to change name: supplementary provisions

Similarity to other name in which person has goodwill

69 Objection to company’s registered name
70 Company names adjudicators
71 Procedural rules
72 Decision of adjudicator to be made available to public
73 Order requiring name to be changed
74 Appeal from adjudicator’s decision

CHAPTER 4

OTHER POWERS OF THE SECRETARY OF STATE

75 Provision of misleading information etc
76 Misleading indication of activities
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CHAPTER 5

CHANGE OF NAME

77 Change of name
78 Change of name by special resolution
79 Change of name by means provided for in company’s articles
80 Change of name: registration and issue of new certificate of incorporation
81 Change of name: effect

CHAPTER 6

TRADING DISCLOSURES

82 Requirement to disclose company name etc
83 Civil consequences of failure to make required disclosure
84 Criminal consequences of failure to make required disclosures
85 Minor variations in form of name to be left out of account

PART 6

A COMPANY’S REGISTERED OFFICE

General

86 A company’s registered office
87 Change of address of registered office

Welsh companies

88 Welsh companies

PART 7

RE-REGISTRATION AS A MEANS OF ALTERING A COMPANY’S STATUS

Introductory

89 Alteration of status by re-registration

Private company becoming public

90 Re-registration of private company as public
91 Requirements as to share capital
92 Requirements as to net assets
93 Recent allotment of shares for non-cash consideration
94 Application and accompanying documents
95 Statement of proposed secretary
96 Issue of certificate of incorporation on re-registration

Public company becoming private

97 Re-registration of public company as private limited company
98 Application to court to cancel resolution
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99 Notice to registrar of court application or order
100 Application and accompanying documents
101 Issue of certificate of incorporation on re-registration

Private limited company becoming unlimited

102 Re-registration of private limited company as unlimited
103 Application and accompanying documents
104 Issue of certificate of incorporation on re-registration

Unlimited private company becoming limited

105 Re-registration of unlimited company as limited
106 Application and accompanying documents
107 Issue of certificate of incorporation on re-registration
108 Statement of capital required where company already has share capital

Public company becoming private and unlimited

109 Re-registration of public company as private and unlimited
110 Application and accompanying documents
111 Issue of certificate of incorporation on re-registration

PART 8

A COMPANY’S MEMBERS

CHAPTER 1

THE MEMBERS OF A COMPANY

112 The members of a company

CHAPTER 2

REGISTER OF MEMBERS

General

113 Register of members
114 Register to be kept available for inspection
115 Index of members
116 Rights to inspect and require copies
117 Register of members: response to request for inspection or copy
118 Register of members: refusal of inspection or default in providing copy
119 Register of members: offences in connection with request for or disclosure of

information
120 Information as to state of register and index
121 Removal of entries relating to former members

Special cases

122 Share warrants
123 Single member companies
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124 Company holding its own shares as treasury shares

Supplementary

125 Power of court to rectify register
126 Trusts not to be entered on register
127 Register to be evidence
128 Time limit for claims arising from entry in register

CHAPTER 3

OVERSEAS BRANCH REGISTERS

129 Overseas branch registers
130 Notice of opening of overseas branch register
131 Keeping of overseas branch register
132 Register or duplicate to be kept available for inspection in UK
133 Transactions in shares registered in overseas branch register
134 Jurisdiction of local courts
135 Discontinuance of overseas branch register

CHAPTER 4

PROHIBITION ON SUBSIDIARY BEING MEMBER OF ITS HOLDING COMPANY

General prohibition

136 Prohibition on subsidiary being a member of its holding company
137 Shares acquired before prohibition became applicable

Subsidiary acting as personal representative or trustee

138 Subsidiary acting as personal representative or trustee
139 Interests to be disregarded: residual interest under pension scheme or

employees’ share scheme
140 Interests to be disregarded: employer’s rights of recovery under pension

scheme or employees’ share scheme

Subsidiary acting as dealer in securities

141 Subsidiary acting as authorised dealer in securities
142 Protection of third parties in other cases where subsidiary acting as dealer in

securities

Supplementary

143 Application of provisions to companies not limited by shares
144 Application of provisions to nominees
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PART 9

EXERCISE OF MEMBERS’ RIGHTS

Effect of provisions in company’s articles

145 Effect of provisions of articles as to enjoyment or exercise of members’ rights

Information rights

146 Traded companies: nomination of persons to enjoy information rights
147 Information rights: form in which copies to be provided
148 Termination or suspension of nomination
149 Information as to possible rights in relation to voting
150 Information rights: status of rights
151 Information rights: power to amend

Exercise of rights where shares held on behalf of others

152 Exercise of rights where shares held on behalf of others: exercise in different
ways

153 Exercise of rights where shares held on behalf of others: members’ requests

PART 10

A COMPANY’S DIRECTORS

CHAPTER 1

APPOINTMENT AND REMOVAL OF DIRECTORS

Requirement to have directors

154 Companies required to have directors
155 Companies required to have at least one director who is a natural person
156 Direction requiring company to make appointment

Appointment

157 Minimum age for appointment as director
158 Power to provide for exceptions from minimum age requirement
159 Existing under-age directors
160 Appointment of directors of public company to be voted on individually
161 Validity of acts of directors

Register of directors, etc

162 Register of directors
163 Particulars of directors to be registered: individuals
164 Particulars of directors to be registered: corporate directors and firms
165 Register of directors’ residential addresses
166 Particulars of directors to be registered: power to make regulations
167 Duty to notify registrar of changes
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Removal

168 Resolution to remove director
169 Director’s right to protest against removal
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GENERAL DUTIES OF DIRECTORS

Introductory

170 Scope and nature of general duties

The general duties

171 Duty to act within powers
172 Duty to promote the success of the company
173 Duty to exercise independent judgment
174 Duty to exercise reasonable care, skill and diligence
175 Duty to avoid conflicts of interest
176 Duty not to accept benefits from third parties
177 Duty to declare interest in proposed transaction or arrangement

Supplementary provisions

178 Civil consequences of breach of general duties
179 Cases within more than one of the general duties
180 Consent, approval or authorisation by members
181 Modification of provisions in relation to charitable companies
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DECLARATION OF INTEREST IN EXISTING TRANSACTION OR ARRANGEMENT

182 Declaration of interest in existing transaction or arrangement
183 Offence of failure to declare interest
184 Declaration made by notice in writing
185 General notice treated as sufficient declaration
186 Declaration of interest in case of company with sole director
187 Declaration of interest in existing transaction by shadow director
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TRANSACTIONS WITH DIRECTORS REQUIRING APPROVAL OF MEMBERS

Service contracts

188 Directors’ long-term service contracts: requirement of members’ approval
189 Directors’ long-term service contracts: civil consequences of contravention

Substantial property transactions

190 Substantial property transactions: requirement of members’ approval
191 Meaning of “substantial”
192 Exception for transactions with members or other group companies
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193 Exception in case of company in winding up or administration
194 Exception for transactions on recognised investment exchange
195 Property transactions: civil consequences of contravention
196 Property transactions: effect of subsequent affirmation

Loans, quasi-loans and credit transactions

197 Loans to directors: requirement of members’ approval
198 Quasi-loans to directors: requirement of members’ approval
199 Meaning of “quasi-loan” and related expressions
200 Loans or quasi-loans to persons connected with directors: requirement of

members’ approval
201 Credit transactions: requirement of members’ approval
202 Meaning of “credit transaction”
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204 Exception for expenditure on company business
205 Exception for expenditure on defending proceedings etc
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investigation
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209 Exceptions for money-lending companies
210 Other relevant transactions or arrangements
211 The value of transactions and arrangements
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Payments for loss of office

215 Payments for loss of office
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members’ approval
219 Payment in connection with share transfer: requirement of members’
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221 Exception for small payments
222 Payments made without approval: civil consequences

Supplementary

223 Transactions requiring members’ approval: application of provisions to
shadow directors
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226 Requirement of consent of Charity Commission: companies that are charities
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DIRECTORS’ SERVICE CONTRACTS

227 Directors’ service contracts

LME-001928



Companies Act 2006 (c. 46) xi

228 Copy of contract or memorandum of terms to be available for inspection
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230 Directors’ service contracts: application of provisions to shadow directors
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231 Contract with sole member who is also a director
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DIRECTORS’ LIABILITIES

Provision protecting directors from liability
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235 Qualifying pension scheme indemnity provision
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244 Disclosure under court order
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247 Power to make provision for employees on cessation or transfer of business

Records of meetings of directors

248 Minutes of directors’ meetings
249 Minutes as evidence
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LME-001931



Companies Act 2006 (c. 46)xiv

Supplementary

298 Sending documents relating to written resolutions by electronic means
299 Publication of written resolution on website
300 Relationship between this Chapter and provisions of company’s articles

CHAPTER 3

RESOLUTIONS AT MEETINGS

General provisions about resolutions at meetings

301 Resolutions at general meetings

Calling meetings

302 Directors’ power to call general meetings
303 Members’ power to require directors to call general meeting
304 Directors’ duty to call meetings required by members
305 Power of members to call meeting at company’s expense
306 Power of court to order meeting

Notice of meetings

307 Notice required of general meeting
308 Manner in which notice to be given
309 Publication of notice of meeting on website
310 Persons entitled to receive notice of meetings
311 Contents of notices of meetings
312 Resolution requiring special notice
313 Accidental failure to give notice of resolution or meeting

Members’ statements

314 Members’ power to require circulation of statements
315 Company’s duty to circulate members’ statement
316 Expenses of circulating members’ statement
317 Application not to circulate members’ statement

Procedure at meetings

318 Quorum at meetings
319 Chairman of meeting
320 Declaration by chairman on a show of hands
321 Right to demand a poll
322 Voting on a poll
323 Representation of corporations at meetings

Proxies

324 Rights to appoint proxies
325 Notice of meeting to contain statement of rights
326 Company-sponsored invitations to appoint proxies
327 Notice required of appointment of proxy etc
328 Chairing meetings
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340 Public companies: expenses of circulating members’ resolutions for AGM

CHAPTER 5

ADDITIONAL REQUIREMENTS FOR QUOTED COMPANIES

Website publication of poll results

341 Results of poll to be made available on website

Independent report on poll

342 Members’ power to require independent report on poll
343 Appointment of independent assessor
344 Independence requirement
345 Meaning of “associate”
346 Effect of appointment of a partnership
347 The independent assessor’s report
348 Rights of independent assessor: right to attend meeting etc
349 Rights of independent assessor: right to information
350 Offences relating to provision of information
351 Information to be made available on website

Supplementary

352 Application of provisions to class meetings
353 Requirements as to website availability
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354 Power to limit or extend the types of company to which provisions of this
Chapter apply

CHAPTER 6

RECORDS OF RESOLUTIONS AND MEETINGS

355 Records of resolutions and meetings etc
356 Records as evidence of resolutions etc
357 Records of decisions by sole member
358 Inspection of records of resolutions and meetings
359 Records of resolutions and meetings of class of members

CHAPTER 7

SUPPLEMENTARY PROVISIONS

360 Computation of periods of notice etc: clear day rule
361 Meaning of “quoted company”

PART 14

CONTROL OF POLITICAL DONATIONS AND EXPENDITURE

Introductory

362 Introductory

Donations and expenditure to which this Part applies

363 Political parties, organisations etc to which this Part applies
364 Meaning of “political donation”
365 Meaning of “political expenditure”

Authorisation required for donations or expenditure

366 Authorisation required for donations or expenditure
367 Form of authorising resolution
368 Period for which resolution has effect

Remedies in case of unauthorised donations or expenditure

369 Liability of directors in case of unauthorised donation or expenditure
370 Enforcement of directors’ liabilities by shareholder action
371 Enforcement of directors’ liabilities by shareholder action: supplementary
372 Costs of shareholder action
373 Information for purposes of shareholder action

Exemptions

374 Trade unions
375 Subscription for membership of trade association
376 All-party parliamentary groups
377 Political expenditure exempted by order
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378 Donations not amounting to more than £5,000 in any twelve month period

Supplementary provisions

379 Minor definitions

PART 15

ACCOUNTS AND REPORTS

CHAPTER 1

INTRODUCTION

General

380 Scheme of this Part

Companies subject to the small companies regime

381 Companies subject to the small companies regime
382 Companies qualifying as small: general
383 Companies qualifying as small: parent companies
384 Companies excluded from the small companies regime

Quoted and unquoted companies

385 Quoted and unquoted companies

CHAPTER 2

ACCOUNTING RECORDS

386 Duty to keep accounting records
387 Duty to keep accounting records: offence
388 Where and for how long records to be kept
389 Where and for how long records to be kept: offences

CHAPTER 3

A COMPANY’S FINANCIAL YEAR

390 A company’s financial year
391 Accounting reference periods and accounting reference date
392 Alteration of accounting reference date

CHAPTER 4

ANNUAL ACCOUNTS

General

393 Accounts to give true and fair view
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Individual accounts

394 Duty to prepare individual accounts
395 Individual accounts: applicable accounting framework
396 Companies Act individual accounts
397 IAS individual accounts

Group accounts: small companies

398 Option to prepare group accounts

Group accounts: other companies

399 Duty to prepare group accounts
400 Exemption for company included in EEA group accounts of larger group
401 Exemption for company included in non-EEA group accounts of larger group
402 Exemption if no subsidiary undertakings need be included in the

consolidation

Group accounts: general

403 Group accounts: applicable accounting framework
404 Companies Act group accounts
405 Companies Act group accounts: subsidiary undertakings included in the

consolidation
406 IAS group accounts
407 Consistency of financial reporting within group
408 Individual profit and loss account where group accounts prepared

Information to be given in notes to the accounts

409 Information about related undertakings
410 Information about related undertakings: alternative compliance
411 Information about employee numbers and costs
412 Information about directors’ benefits: remuneration
413 Information about directors’ benefits: advances, credit and guarantees

Approval and signing of accounts

414 Approval and signing of accounts

CHAPTER 5

DIRECTORS’ REPORT

Directors’ report

415 Duty to prepare directors’ report
416 Contents of directors’ report: general
417 Contents of directors’ report: business review
418 Contents of directors’ report: statement as to disclosure to auditors
419 Approval and signing of directors’ report

LME-001936



Companies Act 2006 (c. 46) xix

CHAPTER 6

QUOTED COMPANIES: DIRECTORS’ REMUNERATION REPORT

420 Duty to prepare directors’ remuneration report
421 Contents of directors’ remuneration report
422 Approval and signing of directors’ remuneration report

CHAPTER 7

PUBLICATION OF ACCOUNTS AND REPORTS

Duty to circulate copies of accounts and reports

423 Duty to circulate copies of annual accounts and reports
424 Time allowed for sending out copies of accounts and reports
425 Default in sending out copies of accounts and reports: offences

Option to provide summary financial statement

426 Option to provide summary financial statement
427 Form and contents of summary financial statement: unquoted companies
428 Form and contents of summary financial statement: quoted companies
429 Summary financial statements: offences

Quoted companies: requirements as to website publication

430 Quoted companies: annual accounts and reports to be made available on
website

Right of member or debenture holder to demand copies of accounts and reports

431 Right of member or debenture holder to copies of accounts and reports:
unquoted companies

432 Right of member or debenture holder to copies of accounts and reports:
quoted companies

Requirements in connection with publication of accounts and reports

433 Name of signatory to be stated in published copies of accounts and reports
434 Requirements in connection with publication of statutory accounts
435 Requirements in connection with publication of non-statutory accounts
436 Meaning of “publication” in relation to accounts and reports

CHAPTER 8

PUBLIC COMPANIES: LAYING OF ACCOUNTS AND REPORTS BEFORE GENERAL MEETING

437 Public companies: laying of accounts and reports before general meeting
438 Public companies: offence of failure to lay accounts and reports
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CHAPTER 9

QUOTED COMPANIES: MEMBERS’ APPROVAL OF DIRECTORS’ REMUNERATION REPORT

439 Quoted companies: members’ approval of directors’ remuneration report
440 Quoted companies: offences in connection with procedure for approval

CHAPTER 10

FILING OF ACCOUNTS AND REPORTS

Duty to file accounts and reports

441 Duty to file accounts and reports with the registrar
442 Period allowed for filing accounts
443 Calculation of period allowed

Filing obligations of different descriptions of company

444 Filing obligations of companies subject to small companies regime
445 Filing obligations of medium-sized companies
446 Filing obligations of unquoted companies
447 Filing obligations of quoted companies
448 Unlimited companies exempt from obligation to file accounts

Requirements where abbreviated accounts delivered

449 Special auditor’s report where abbreviated accounts delivered
450 Approval and signing of abbreviated accounts

Failure to file accounts and reports

451 Default in filing accounts and reports: offences
452 Default in filing accounts and reports: court order
453 Civil penalty for failure to file accounts and reports

CHAPTER 11

REVISION OF DEFECTIVE ACCOUNTS AND REPORTS

Voluntary revision

454 Voluntary revision of accounts etc

Secretary of State’s notice

455 Secretary of State’s notice in respect of accounts or reports

Application to court

456 Application to court in respect of defective accounts or reports
457 Other persons authorised to apply to the court
458 Disclosure of information by tax authorities
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Power of authorised person to require documents etc

459 Power of authorised person to require documents, information and
explanations

460 Restrictions on disclosure of information obtained under compulsory powers
461 Permitted disclosure of information obtained under compulsory powers
462 Power to amend categories of permitted disclosure

CHAPTER 12

SUPPLEMENTARY PROVISIONS

Liability for false or misleading statements in reports

463 Liability for false or misleading statements in reports

Accounting and reporting standards

464 Accounting standards

Companies qualifying as medium-sized

465 Companies qualifying as medium-sized: general
466 Companies qualifying as medium-sized: parent companies
467 Companies excluded from being treated as medium-sized

General power to make further provision about accounts and reports

468 General power to make further provision about accounts and reports

Other supplementary provisions

469 Preparation and filing of accounts in euros
470 Power to apply provisions to banking partnerships
471 Meaning of “annual accounts” and related expressions
472 Notes to the accounts
473 Parliamentary procedure for certain regulations under this Part
474 Minor definitions

PART 16

AUDIT

CHAPTER 1

REQUIREMENT FOR AUDITED ACCOUNTS

Requirement for audited accounts

475 Requirement for audited accounts
476 Right of members to require audit
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Exemption from audit: small companies

477 Small companies: conditions for exemption from audit
478 Companies excluded from small companies exemption
479 Availability of small companies exemption in case of group company

Exemption from audit: dormant companies

480 Dormant companies: conditions for exemption from audit
481 Companies excluded from dormant companies exemption

Companies subject to public sector audit

482 Non-profit-making companies subject to public sector audit
483 Scottish public sector companies: audit by Auditor General for Scotland

General power of amendment by regulations

484 General power of amendment by regulations

CHAPTER 2

APPOINTMENT OF AUDITORS

Private companies

485 Appointment of auditors of private company: general
486 Appointment of auditors of private company: default power of Secretary of

State
487 Term of office of auditors of private company
488 Prevention by members of deemed re-appointment of auditor

Public companies

489 Appointment of auditors of public company: general
490 Appointment of auditors of public company: default power of Secretary of

State
491 Term of office of auditors of public company

General provisions

492 Fixing of auditor’s remuneration
493 Disclosure of terms of audit appointment
494 Disclosure of services provided by auditor or associates and related

remuneration

CHAPTER 3

FUNCTIONS OF AUDITOR

Auditor’s report

495 Auditor’s report on company’s annual accounts
496 Auditor’s report on directors’ report
497 Auditor’s report on auditable part of directors’ remuneration report
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Duties and rights of auditors

498 Duties of auditor
499 Auditor’s general right to information
500 Auditor’s right to information from overseas subsidiaries
501 Auditor’s rights to information: offences
502 Auditor’s rights in relation to resolutions and meetings

Signature of auditor’s report

503 Signature of auditor’s report
504 Senior statutory auditor
505 Names to be stated in published copies of auditor’s report
506 Circumstances in which names may be omitted

Offences in connection with auditor’s report

507 Offences in connection with auditor’s report
508 Guidance for regulatory and prosecuting authorities: England, Wales and

Northern Ireland
509 Guidance for regulatory authorities: Scotland

CHAPTER 4

REMOVAL, RESIGNATION, ETC OF AUDITORS

Removal of auditor

510 Resolution removing auditor from office
511 Special notice required for resolution removing auditor from office
512 Notice to registrar of resolution removing auditor from office
513 Rights of auditor who has been removed from office

Failure to re-appoint auditor

514 Failure to re-appoint auditor: special procedure required for written
resolution

515 Failure to re-appoint auditor: special notice required for resolution at general
meeting

Resignation of auditor

516 Resignation of auditor
517 Notice to registrar of resignation of auditor
518 Rights of resigning auditor

Statement by auditor on ceasing to hold office

519 Statement by auditor to be deposited with company
520 Company’s duties in relation to statement
521 Copy of statement to be sent to registrar
522 Duty of auditor to notify appropriate audit authority
523 Duty of company to notify appropriate audit authority
524 Information to be given to accounting authorities
525 Meaning of “appropriate audit authority” and “major audit”
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Supplementary

526 Effect of casual vacancies

CHAPTER 5

QUOTED COMPANIES: RIGHT OF MEMBERS TO RAISE AUDIT CONCERNS AT ACCOUNTS 
MEETING

527 Members’ power to require website publication of audit concerns
528 Requirements as to website availability
529 Website publication: company’s supplementary duties
530 Website publication: offences
531 Meaning of “quoted company”

CHAPTER 6

AUDITORS’ LIABILITY

Voidness of provisions protecting auditors from liability

532 Voidness of provisions protecting auditors from liability

Indemnity for costs of defending proceedings

533 Indemnity for costs of successfully defending proceedings

Liability limitation agreements

534 Liability limitation agreements
535 Terms of liability limitation agreement
536 Authorisation of agreement by members of the company
537 Effect of liability limitation agreement
538 Disclosure of agreement by company

CHAPTER 7

SUPPLEMENTARY PROVISIONS

539 Minor definitions

PART 17

A COMPANY’S SHARE CAPITAL

CHAPTER 1

SHARES AND SHARE CAPITAL OF A COMPANY

Shares

540 Shares
541 Nature of shares
542 Nominal value of shares
543 Numbering of shares
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544 Transferability of shares
545 Companies having a share capital
546 Issued and allotted share capital

Share capital

547 Called-up share capital
548 Equity share capital

CHAPTER 2

ALLOTMENT OF SHARES: GENERAL PROVISIONS

Power of directors to allot shares

549 Exercise by directors of power to allot shares etc
550 Power of directors to allot shares etc: private company with only one class of

shares
551 Power of directors to allot shares etc: authorisation by company

Prohibition of commissions, discounts and allowances

552 General prohibition of commissions, discounts and allowances
553 Permitted commission

Registration of allotment

554 Registration of allotment

Return of allotment

555 Return of allotment by limited company
556 Return of allotment by unlimited company allotting new class of shares
557 Offence of failure to make return

Supplementary provisions

558 When shares are allotted
559 Provisions about allotment not applicable to shares taken on formation

CHAPTER 3

ALLOTMENT OF EQUITY SECURITIES: EXISTING SHAREHOLDERS’ RIGHT OF PRE-EMPTION

Introductory

560 Meaning of “equity securities” and related expressions

Existing shareholders’ right of pre-emption

561 Existing shareholders’ right of pre-emption
562 Communication of pre-emption offers to shareholders
563 Liability of company and officers in case of contravention
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Exceptions to right of pre-emption

564 Exception to pre-emption right: bonus shares
565 Exception to pre-emption right: issue for non-cash consideration
566 Exception to pre-emption right: securities held under employees’ share

scheme

Exclusion of right of pre-emption

567 Exclusion of requirements by private companies
568 Exclusion of pre-emption right: articles conferring corresponding right

Disapplication of pre-emption rights

569 Disapplication of pre-emption rights: private company with only one class of
shares

570 Disapplication of pre-emption rights: directors acting under general
authorisation

571 Disapplication of pre-emption rights by special resolution
572 Liability for false statement in directors’ statement
573 Disapplication of pre-emption rights: sale of treasury shares

Supplementary

574 References to holder of shares in relation to offer
575 Saving for other restrictions on offer or allotment
576 Saving for certain older pre-emption requirements
577 Provisions about pre-emption not applicable to shares taken on formation

CHAPTER 4

PUBLIC COMPANIES: ALLOTMENT WHERE ISSUE NOT FULLY SUBSCRIBED

578 Public companies: allotment where issue not fully subscribed
579 Public companies: effect of irregular allotment where issue not fully

subscribed

CHAPTER 5

PAYMENT FOR SHARES

General rules

580 Shares not to be allotted at a discount
581 Provision for different amounts to be paid on shares
582 General rule as to means of payment
583 Meaning of payment in cash

Additional rules for public companies

584 Public companies: shares taken by subscribers of memorandum
585 Public companies: must not accept undertaking to do work or perform

services
586 Public companies: shares must be at least one-quarter paid up
587 Public companies: payment by long-term undertaking
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Supplementary provisions

588 Liability of subsequent holders of shares
589 Power of court to grant relief
590 Penalty for contravention of this Chapter
591 Enforceability of undertakings to do work etc
592 The appropriate rate of interest

CHAPTER 6

PUBLIC COMPANIES: INDEPENDENT VALUATION OF NON-CASH CONSIDERATION

Non-cash consideration for shares

593 Public company: valuation of non-cash consideration for shares
594 Exception to valuation requirement: arrangement with another company
595 Exception to valuation requirement: merger
596 Non-cash consideration for shares: requirements as to valuation and report
597 Copy of report to be delivered to registrar

Transfer of non-cash asset in initial period

598 Public company: agreement for transfer of non-cash asset in initial period
599 Agreement for transfer of non-cash asset: requirement of independent

valuation
600 Agreement for transfer of non-cash asset: requirements as to valuation and

report
601 Agreement for transfer of non-cash asset: requirement of approval by

members
602 Copy of resolution to be delivered to registrar
603 Adaptation of provisions in relation to company re-registering as public
604 Agreement for transfer of non-cash asset: effect of contravention

Supplementary provisions

605 Liability of subsequent holders of shares
606 Power of court to grant relief
607 Penalty for contravention of this Chapter
608 Enforceability of undertakings to do work etc
609 The appropriate rate of interest

CHAPTER 7

SHARE PREMIUMS

The share premium account

610 Application of share premiums

Relief from requirements as to share premiums

611 Group reconstruction relief
612 Merger relief
613 Merger relief: meaning of 90% equity holding
614 Power to make further provision by regulations
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615 Relief may be reflected in company’s balance sheet

Supplementary provisions

616 Interpretation of this Chapter

CHAPTER 8

ALTERATION OF SHARE CAPITAL

How share capital may be altered

617 Alteration of share capital of limited company

Subdivision or consolidation of shares

618 Sub-division or consolidation of shares
619 Notice to registrar of sub-division or consolidation

Reconversion of stock into shares

620 Reconversion of stock into shares
621 Notice to registrar of reconversion of stock into shares

Redenomination of share capital

622 Redenomination of share capital
623 Calculation of new nominal values
624 Effect of redenomination
625 Notice to registrar of redenomination
626 Reduction of capital in connection with redenomination
627 Notice to registrar of reduction of capital in connection with redenomination
628 Redenomination reserve

CHAPTER 9

CLASSES OF SHARE AND CLASS RIGHTS

Introductory

629 Classes of shares

Variation of class rights

630 Variation of class rights: companies having a share capital
631 Variation of class rights: companies without a share capital
632 Variation of class rights: saving for court’s powers under other provisions
633 Right to object to variation: companies having a share capital
634 Right to object to variation: companies without a share capital
635 Copy of court order to be forwarded to the registrar

Matters to be notified to the registrar

636 Notice of name or other designation of class of shares
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637 Notice of particulars of variation of rights attached to shares
638 Notice of new class of members
639 Notice of name or other designation of class of members
640 Notice of particulars of variation of class rights

CHAPTER 10

REDUCTION OF SHARE CAPITAL

Introductory

641 Circumstances in which a company may reduce its share capital

Private companies: reduction of capital supported by solvency statement

642 Reduction of capital supported by solvency statement
643 Solvency statement
644 Registration of resolution and supporting documents

Reduction of capital confirmed by the court

645 Application to court for order of confirmation
646 Creditors entitled to object to reduction
647 Offences in connection with list of creditors
648 Court order confirming reduction
649 Registration of order and statement of capital

Public company reducing capital below authorised minimum

650 Public company reducing capital below authorised minimum
651 Expedited procedure for re-registration as a private company

Effect of reduction of capital

652 Liability of members following reduction of capital
653 Liability to creditor in case of omission from list of creditors

CHAPTER 11

MISCELLANEOUS AND SUPPLEMENTARY PROVISIONS

654 Treatment of reserve arising from reduction of capital
655 Shares no bar to damages against company
656 Public companies: duty of directors to call meeting on serious loss of capital
657 General power to make further provision by regulations
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PART 18

ACQUISITION BY LIMITED COMPANY OF ITS OWN SHARES

CHAPTER 1

GENERAL PROVISIONS

Introductory

658 General rule against limited company acquiring its own shares
659 Exceptions to general rule

Shares held by company’s nominee

660 Treatment of shares held by nominee
661 Liability of others where nominee fails to make payment in respect of shares

Shares held by or for public company

662 Duty to cancel shares in public company held by or for the company
663 Notice of cancellation of shares
664 Re-registration as private company in consequence of cancellation
665 Issue of certificate of incorporation on re-registration
666 Effect of failure to re-register
667 Offence in case of failure to cancel shares or re-register
668 Application of provisions to company re-registering as public company
669 Transfer to reserve on acquisition of shares by public company or nominee

Charges of public company on own shares

670 Public companies: general rule against lien or charge on own shares

Supplementary provisions

671 Interests to be disregarded in determining whether company has beneficial
interest

672 Residual interest under pension scheme or employees’ share scheme
673 Employer’s charges and other rights of recovery
674 Rights as personal representative or trustee
675 Meaning of “pension scheme”
676 Application of provisions to directors

CHAPTER 2

FINANCIAL ASSISTANCE FOR PURCHASE OF OWN SHARES

Introductory

677 Meaning of “financial assistance”

Circumstances in which financial assistance prohibited

678 Assistance for acquisition of shares in public company
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679 Assistance by public company for acquisition of shares in its private holding
company

680 Prohibited financial assistance an offence

Exceptions from prohibition

681 Unconditional exceptions
682 Conditional exceptions

Supplementary

683 Definitions for this Chapter

CHAPTER 3

REDEEMABLE SHARES

684 Power of limited company to issue redeemable shares
685 Terms and manner of redemption
686 Payment for redeemable shares
687 Financing of redemption
688 Redeemed shares treated as cancelled
689 Notice to registrar of redemption

CHAPTER 4

PURCHASE OF OWN SHARES

General provisions

690 Power of limited company to purchase own shares
691 Payment for purchase of own shares
692 Financing of purchase of own shares

Authority for purchase of own shares

693 Authority for purchase of own shares

Authority for off-market purchase

694 Authority for off-market purchase
695 Resolution authorising off-market purchase: exercise of voting rights
696 Resolution authorising off-market purchase: disclosure of details of contract
697 Variation of contract for off-market purchase
698 Resolution authorising variation: exercise of voting rights
699 Resolution authorising variation: disclosure of details of variation
700 Release of company’s rights under contract for off-market purchase

Authority for market purchase

701 Authority for market purchase
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Supplementary provisions

702 Copy of contract or memorandum to be available for inspection
703 Enforcement of right to inspect copy or memorandum
704 No assignment of company’s right to purchase own shares
705 Payments apart from purchase price to be made out of distributable profits
706 Treatment of shares purchased
707 Return to registrar of purchase of own shares
708 Notice to registrar of cancellation of shares

CHAPTER 5

REDEMPTION OR PURCHASE BY PRIVATE COMPANY OUT OF CAPITAL

Introductory

709 Power of private limited company to redeem or purchase own shares out of
capital

The permissible capital payment

710 The permissible capital payment
711 Available profits
712 Determination of available profits

Requirements for payment out of capital

713 Requirements for payment out of capital
714 Directors’ statement and auditor’s report
715 Directors’ statement: offence if no reasonable grounds for opinion
716 Payment to be approved by special resolution
717 Resolution authorising payment: exercise of voting rights
718 Resolution authorising payment: disclosure of directors’ statement and

auditor’s report
719 Public notice of proposed payment
720 Directors’ statement and auditor’s report to be available for inspection

Objection to payment by members or creditors

721 Application to court to cancel resolution
722 Notice to registrar of court application or order

Supplementary provisions

723 When payment out of capital to be made

CHAPTER 6

TREASURY SHARES

724 Treasury shares
725 Treasury shares: maximum holdings
726 Treasury shares: exercise of rights
727 Treasury shares: disposal
728 Treasury shares: notice of disposal
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729 Treasury shares: cancellation
730 Treasury shares: notice of cancellation
731 Treasury shares: treatment of proceeds of sale
732 Treasury shares: offences

CHAPTER 7

SUPPLEMENTARY PROVISIONS

733 The capital redemption reserve
734 Accounting consequences of payment out of capital
735 Effect of company’s failure to redeem or purchase
736 Meaning of “distributable profits”
737 General power to make further provision by regulations

PART 19

DEBENTURES

General provisions

738 Meaning of “debenture”
739 Perpetual debentures
740 Enforcement of contract to subscribe for debentures
741 Registration of allotment of debentures
742 Debentures to bearer (Scotland)

Register of debenture holders

743 Register of debenture holders
744 Register of debenture holders: right to inspect and require copy
745 Register of debenture holders: response to request for inspection or copy
746 Register of debenture holders: refusal of inspection or default in providing

copy
747 Register of debenture holders: offences in connection with request for or

disclosure of information
748 Time limit for claims arising from entry in register

Supplementary provisions

749 Right of debenture holder to copy of deed
750 Liability of trustees of debentures
751 Liability of trustees of debentures: saving for certain older provisions
752 Power to re-issue redeemed debentures
753 Deposit of debentures to secure advances
754 Priorities where debentures secured by floating charge
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PART 20

PRIVATE AND PUBLIC COMPANIES

CHAPTER 1

PROHIBITION OF PUBLIC OFFERS BY PRIVATE COMPANIES

755 Prohibition of public offers by private company
756 Meaning of “offer to the public”
757 Enforcement of prohibition: order restraining proposed contravention
758 Enforcement of prohibition: orders available to the court after contravention
759 Enforcement of prohibition: remedial order
760 Validity of allotment etc not affected

CHAPTER 2

MINIMUM SHARE CAPITAL REQUIREMENT FOR PUBLIC COMPANIES

761 Public company: requirement as to minimum share capital
762 Procedure for obtaining certificate
763 The authorised minimum
764 Power to alter authorised minimum
765 Authorised minimum: application of initial requirement
766 Authorised minimum: application where shares denominated in different

currencies etc
767 Consequences of doing business etc without a trading certificate

PART 21

CERTIFICATION AND TRANSFER OF SECURITIES

CHAPTER 1

CERTIFICATION AND TRANSFER OF SECURITIES: GENERAL

Share certificates

768 Share certificate to be evidence of title

Issue of certificates etc on allotment

769 Duty of company as to issue of certificates etc on allotment

Transfer of securities

770 Registration of transfer
771 Procedure on transfer being lodged
772 Transfer of shares on application of transferor
773 Execution of share transfer by personal representative
774 Evidence of grant of probate etc
775 Certification of instrument of transfer
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Issue of certificates etc on transfer

776 Duty of company as to issue of certificates etc on transfer
777 Issue of certificates etc: cases within the Stock Transfer Act 1982

Issue of certificates etc on allotment or transfer to financial institution

778 Issue of certificates etc: allotment or transfer to financial institution

Share warrants

779 Issue and effect of share warrant to bearer
780 Duty of company as to issue of certificates on surrender of share warrant
781 Offences in connection with share warrants (Scotland)

Supplementary provisions

782 Issue of certificates etc: court order to make good default

CHAPTER 2

EVIDENCING AND TRANSFER OF TITLE TO SECURITIES WITHOUT WRITTEN INSTRUMENT

Introductory

783 Scope of this Chapter
784 Power to make regulations

Powers exercisable

785 Provision enabling procedures for evidencing and transferring title
786 Provision enabling or requiring arrangements to be adopted
787 Provision enabling or requiring arrangements to be adopted: order-making

powers

Supplementary

788 Provision that may be included in regulations
789 Duty to consult
790 Resolutions to be forwarded to registrar

PART 22

INFORMATION ABOUT INTERESTS IN A COMPANY’S SHARES

Introductory

791 Companies to which this Part applies
792 Shares to which this Part applies

Notice requiring information about interests in shares

793 Notice by company requiring information about interests in its shares
794 Notice requiring information: order imposing restrictions on shares
795 Notice requiring information: offences
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796 Notice requiring information: persons exempted from obligation to comply

Orders imposing restrictions on shares

797 Consequences of order imposing restrictions
798 Penalty for attempted evasion of restrictions
799 Relaxation of restrictions
800 Removal of restrictions
801 Order for sale of shares
802 Application of proceeds of sale under court order

Power of members to require company to act

803 Power of members to require company to act
804 Duty of company to comply with requirement
805 Report to members on outcome of investigation
806 Report to members: offences
807 Right to inspect and request copy of reports

Register of interests disclosed

808 Register of interests disclosed
809 Register to be kept available for inspection
810 Associated index
811 Rights to inspect and require copy of entries
812 Court supervision of purpose for which rights may be exercised
813 Register of interests disclosed: refusal of inspection or default in providing

copy
814 Register of interests disclosed: offences in connection with request for or

disclosure of information
815 Entries not to be removed from register
816 Removal of entries from register: old entries
817 Removal of entries from register: incorrect entry relating to third party
818 Adjustment of entry relating to share acquisition agreement
819 Duty of company ceasing to be public company

Meaning of interest in shares

820 Interest in shares: general
821 Interest in shares: right to subscribe for shares
822 Interest in shares: family interests
823 Interest in shares: corporate interests
824 Interest in shares: agreement to acquire interests in a particular company
825 Extent of obligation in case of share acquisition agreement

Other supplementary provisions

826 Information protected from wider disclosure
827 Reckoning of periods for fulfilling obligations
828 Power to make further provision by regulations
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PART 23

DISTRIBUTIONS

CHAPTER 1

RESTRICTIONS ON WHEN DISTRIBUTIONS MAY BE MADE

Introductory

829 Meaning of “distribution”

General rules

830 Distributions to be made only out of profits available for the purpose
831 Net asset restriction on distributions by public companies

Distributions by investment companies

832 Distributions by investment companies out of accumulated revenue profits
833 Meaning of “investment company”
834 Investment company: condition as to holdings in other companies
835 Power to extend provisions relating to investment companies

CHAPTER 2

JUSTIFICATION OF DISTRIBUTION BY REFERENCE TO ACCOUNTS

Justification of distribution by reference to accounts

836 Justification of distribution by reference to relevant accounts

Requirements applicable in relation to relevant accounts

837 Requirements where last annual accounts used
838 Requirements where interim accounts used
839 Requirements where initial accounts used

Application of provisions to successive distributions etc

840 Successive distributions etc by reference to the same accounts

CHAPTER 3

SUPPLEMENTARY PROVISIONS

Accounting matters

841 Realised losses and profits and revaluation of fixed assets
842 Determination of profit or loss in respect of asset where records incomplete
843 Realised profits and losses of long-term insurance business
844 Treatment of development costs
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Distributions in kind

845 Distributions in kind: determination of amount
846 Distributions in kind: treatment of unrealised profits

Consequences of unlawful distribution

847 Consequences of unlawful distribution

Other matters

848 Saving for certain older provisions in articles
849 Restriction on application of unrealised profits
850 Treatment of certain older profits or losses
851 Application of rules of law restricting distributions
852 Saving for other restrictions on distributions
853 Minor definitions

PART 24

A COMPANY’S ANNUAL RETURN

854 Duty to deliver annual returns
855 Contents of annual return: general
856 Contents of annual return: information about share capital and shareholders
857 Contents of annual return: power to make further provision by regulations
858 Failure to deliver annual return
859 Application of provisions to shadow directors

PART 25

COMPANY CHARGES

CHAPTER 1

COMPANIES REGISTERED IN ENGLAND AND WALES OR IN NORTHERN IRELAND

Requirement to register company charges

860 Charges created by a company
861 Charges which have to be registered: supplementary
862 Charges existing on property acquired

Special rules about debentures

863 Charge in series of debentures
864 Additional registration requirement for commission etc in relation to

debentures
865 Endorsement of certificate on debentures

Charges in other jurisdictions

866 Charges created in, or over property in, jurisdictions outside the United
Kingdom

867 Charges created in, or over property in, another United Kingdom jurisdiction
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Orders charging land: Northern Ireland

868 Northern Ireland: registration of certain charges etc. affecting land

The register of charges

869 Register of charges to be kept by registrar
870 The period allowed for registration
871 Registration of enforcement of security
872 Entries of satisfaction and release
873 Rectification of register of charges

Avoidance of certain charges

874 Consequence of failure to register charges created by a company

Companies’ records and registers

875 Companies to keep copies of instruments creating charges
876 Company’s register of charges
877 Instruments creating charges and register of charges to be available for

inspection

CHAPTER 2

COMPANIES REGISTERED IN SCOTLAND

Charges requiring registration

878 Charges created by a company
879 Charges which have to be registered: supplementary
880 Duty to register charges existing on property acquired
881 Charge by way of ex facie absolute disposition, etc

Special rules about debentures

882 Charge in series of debentures
883 Additional registration requirement for commission etc in relation to

debentures

Charges on property outside the United Kingdom

884 Charges on property outside United Kingdom

The register of charges

885 Register of charges to be kept by registrar
886 The period allowed for registration
887 Entries of satisfaction and relief
888 Rectification of register of charges

Avoidance of certain charges

889 Charges void unless registered
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Companies’ records and registers

890 Copies of instruments creating charges to be kept by company
891 Company’s register of charges
892 Instruments creating charges and register of charges to be available for

inspection

CHAPTER 3

POWERS OF THE SECRETARY OF STATE

893 Power to make provision for effect of registration in special register
894 General power to make amendments to this Part

PART 26

ARRANGEMENTS AND RECONSTRUCTIONS

Application of this Part

895 Application of this Part

Meeting of creditors or members

896 Court order for holding of meeting
897 Statement to be circulated or made available
898 Duty of directors and trustees to provide information

Court sanction for compromise or arrangement

899 Court sanction for compromise or arrangement

Reconstructions and amalgamations

900 Powers of court to facilitate reconstruction or amalgamation

Obligations of company with respect to articles etc

901 Obligations of company with respect to articles etc

PART 27

MERGERS AND DIVISIONS OF PUBLIC COMPANIES

CHAPTER 1

INTRODUCTORY

902 Application of this Part
903 Relationship of this Part to Part 26
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CHAPTER 2

MERGER

Introductory

904 Mergers and merging companies

Requirements applicable to merger

905 Draft terms of scheme (merger)
906 Publication of draft terms (merger)
907 Approval of members of merging companies
908 Directors’ explanatory report (merger)
909 Expert’s report (merger)
910 Supplementary accounting statement (merger)
911 Inspection of documents (merger)
912 Approval of articles of new transferee company (merger)
913 Protection of holders of securities to which special rights attached (merger)
914 No allotment of shares to transferor company or its nominee (merger)

Exceptions where shares of transferor company held by transferee company

915 Circumstances in which certain particulars and reports not required (merger)
916 Circumstances in which meeting of members of transferee company not

required (merger)
917 Circumstances in which no meetings required (merger)

Other exceptions

918 Other circumstances in which meeting of members of transferee company not
required (merger)

CHAPTER 3

DIVISION

Introductory

919 Divisions and companies involved in a division

Requirements to be complied with in case of division

920 Draft terms of scheme (division)
921 Publication of draft terms (division)
922 Approval of members of companies involved in the division
923 Directors’ explanatory report (division)
924 Expert’s report (division)
925 Supplementary accounting statement (division)
926 Inspection of documents (division)
927 Report on material changes of assets of transferor company (division)
928 Approval of articles of new transferee company (division)
929 Protection of holders of securities to which special rights attached (division)
930 No allotment of shares to transferor company or its nominee (division)
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Exceptions where shares of transferor company held by transferee company

931 Circumstances in which meeting of members of transferor company not
required (division)

Other exceptions

932 Circumstances in which meeting of members of transferee company not
required (division)

933 Agreement to dispense with reports etc (division)
934 Power of court to exclude certain requirements (division)

CHAPTER 4

SUPPLEMENTARY PROVISIONS

Expert’s report and related matters

935 Expert’s report: valuation by another person
936 Experts and valuers: independence requirement
937 Experts and valuers: meaning of “associate”

Powers of the court

938 Power of court to summon meeting of members or creditors of existing
transferee company

939 Court to fix date for transfer of undertaking etc of transferor company

Liability of transferee companies

940 Liability of transferee companies for each other’s defaults

Interpretation

941 Meaning of “liabilities” and “property”

PART 28

TAKEOVERS ETC

CHAPTER 1

THE TAKEOVER PANEL

The Panel and its rules

942 The Panel
943 Rules
944 Further provisions about rules
945 Rulings
946 Directions

Information

947 Power to require documents and information
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948 Restrictions on disclosure
949 Offence of disclosure in contravention of section 948

Co-operation

950 Panel’s duty of co-operation

Hearings and appeals

951 Hearings and appeals

Contravention of rules etc

952 Sanctions
953 Failure to comply with rules about bid documentation
954 Compensation
955 Enforcement by the court
956 No action for breach of statutory duty etc

Funding

957 Fees and charges
958 Levy
959 Recovery of fees, charges or levy

Miscellaneous and supplementary

960 Panel as party to proceedings
961 Exemption from liability in damages
962 Privilege against self-incrimination
963 Annual reports
964 Amendments to Financial Services and Markets Act 2000
965 Power to extend to Isle of Man and Channel Islands

CHAPTER 2

IMPEDIMENTS TO TAKEOVERS

Opting in and opting out

966 Opting in and opting out
967 Further provision about opting-in and opting-out resolutions

Consequences of opting in

968 Effect on contractual restrictions
969 Power of offeror to require general meeting to be called

Supplementary

970 Communication of decisions
971 Interpretation of Chapter
972 Transitory provision
973 Power to extend to Isle of Man and Channel Islands
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CHAPTER 3

“SQUEEZE-OUT” AND “SELL-OUT”

Takeover offers

974 Meaning of “takeover offer”
975 Shares already held by the offeror etc
976 Cases where offer treated as being on same terms
977 Shares to which an offer relates
978 Effect of impossibility etc of communicating or accepting offer

“Squeeze-out”

979 Right of offeror to buy out minority shareholder
980 Further provision about notices given under section 979
981 Effect of notice under section 979
982 Further provision about consideration held on trust under section 981(9)

“Sell-out”

983 Right of minority shareholder to be bought out by offeror
984 Further provision about rights conferred by section 983
985 Effect of requirement under section 983

Supplementary

986 Applications to the court
987 Joint offers

Interpretation

988 Associates
989 Convertible securities
990 Debentures carrying voting rights
991 Interpretation

CHAPTER 4

AMENDMENTS TO PART 7 OF THE COMPANIES ACT 1985

992 Matters to be dealt with in directors’ report

PART 29

FRAUDULENT TRADING

993 Offence of fraudulent trading
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PART 30

PROTECTION OF MEMBERS AGAINST UNFAIR PREJUDICE

Main provisions

994 Petition by company member
995 Petition by Secretary of State
996 Powers of the court under this Part

Supplementary provisions

997 Application of general rule-making powers
998 Copy of order affecting company’s constitution to be delivered to registrar
999 Supplementary provisions where company’s constitution altered

PART 31

DISSOLUTION AND RESTORATION TO THE REGISTER

CHAPTER 1

STRIKING OFF

Registrar’s power to strike off defunct company

1000 Power to strike off company not carrying on business or in operation
1001 Duty to act in case of company being wound up
1002 Supplementary provisions as to service of letter or notice

Voluntary striking off

1003 Striking off on application by company
1004 Circumstances in which application not to be made: activities of company
1005 Circumstances in which application not to be made: other proceedings not

concluded
1006 Copy of application to be given to members, employees, etc
1007 Copy of application to be given to new members, employees, etc
1008 Copy of application: provisions as to service of documents
1009 Circumstances in which application to be withdrawn
1010 Withdrawal of application
1011 Meaning of “creditor”

CHAPTER 2

PROPERTY OF DISSOLVED COMPANY

Property vesting as bona vacantia

1012 Property of dissolved company to be bona vacantia
1013 Crown disclaimer of property vesting as bona vacantia
1014 Effect of Crown disclaimer
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Effect of Crown disclaimer: England and Wales and Northern Ireland

1015 General effect of disclaimer
1016 Disclaimer of leaseholds
1017 Power of court to make vesting order
1018 Protection of persons holding under a lease
1019 Land subject to rentcharge

Effect of Crown disclaimer: Scotland

1020 General effect of disclaimer
1021 Power of court to make vesting order
1022 Protection of persons holding under a lease

Supplementary provisions

1023 Liability for rentcharge on company’s land after dissolution

CHAPTER 3

RESTORATION TO THE REGISTER

Administrative restoration to the register

1024 Application for administrative restoration to the register
1025 Requirements for administrative restoration
1026 Application to be accompanied by statement of compliance
1027 Registrar’s decision on application for administrative restoration
1028 Effect of administrative restoration

Restoration to the register by the court

1029 Application to court for restoration to the register
1030 When application to the court may be made
1031 Decision on application for restoration by the court
1032 Effect of court order for restoration to the register

Supplementary provisions

1033 Company’s name on restoration
1034 Effect of restoration to the register where property has vested as bona

vacantia

PART 32

COMPANY INVESTIGATIONS: AMENDMENTS

1035 Powers of Secretary of State to give directions to inspectors
1036 Resignation, removal and replacement of inspectors
1037 Power to obtain information from former inspectors etc
1038 Power to require production of documents
1039 Disqualification orders: consequential amendments
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PART 33

UK COMPANIES NOT FORMED UNDER COMPANIES LEGISLATION

CHAPTER 1

COMPANIES NOT FORMED UNDER COMPANIES LEGISLATION BUT AUTHORISED TO REGISTER

1040 Companies authorised to register under this Act
1041 Definition of “joint stock company”
1042 Power to make provision by regulations

CHAPTER 2

UNREGISTERED COMPANIES

1043 Unregistered companies

PART 34

OVERSEAS COMPANIES

Introductory

1044 Overseas companies
1045 Company contracts and execution of documents by companies

Registration of particulars

1046 Duty to register particulars
1047 Registered name of overseas company
1048 Registration under alternative name

Other requirements

1049 Accounts and reports: general
1050 Accounts and reports: credit or financial institutions
1051 Trading disclosures
1052 Company charges
1053 Other returns etc

Supplementary

1054 Offences
1055 Disclosure of individual’s residential address: protection from disclosure
1056 Requirement to identify persons authorised to accept service of documents
1057 Registrar to whom returns, notices etc to be delivered
1058 Duty to give notice of ceasing to have registrable presence
1059 Application of provisions in case of relocation of branch
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PART 35

THE REGISTRAR OF COMPANIES

The registrar

1060 The registrar
1061 The registrar’s functions
1062 The registrar’s official seal
1063 Fees payable to registrar

Certificates of incorporation

1064 Public notice of issue of certificate of incorporation
1065 Right to certificate of incorporation

Registered numbers

1066 Company’s registered numbers
1067 Registered numbers of branches of overseas company

Delivery of documents to the registrar

1068 Registrar’s requirements as to form, authentication and manner of delivery
1069 Power to require delivery by electronic means
1070 Agreement for delivery by electronic means
1071 Document not delivered until received

Requirements for proper delivery

1072 Requirements for proper delivery
1073 Power to accept documents not meeting requirements for proper delivery
1074 Documents containing unnecessary material
1075 Informal correction of document
1076 Replacement of document not meeting requirements for proper delivery

Public notice of receipt of certain documents

1077 Public notice of receipt of certain documents
1078 Documents subject to Directive disclosure requirements
1079 Effect of failure to give public notice

The register

1080 The register
1081 Annotation of the register
1082 Allocation of unique identifiers
1083 Preservation of original documents
1084 Records relating to companies that have been dissolved etc

Inspection etc of the register

1085 Inspection of the register
1086 Right to copy of material on the register
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1087 Material not available for public inspection
1088 Application to registrar to make address unavailable for public inspection
1089 Form of application for inspection or copy
1090 Form and manner in which copies to be provided
1091 Certification of copies as accurate
1092 Issue of process for production of records kept by the registrar

Correction or removal of material on the register

1093 Registrar’s notice to resolve inconsistency on the register
1094 Administrative removal of material from the register
1095 Rectification of register on application to registrar
1096 Rectification of the register under court order
1097 Powers of court on ordering removal of material from the register
1098 Public notice of removal of certain material from the register

The registrar’s index of company names

1099 The registrar’s index of company names
1100 Right to inspect index
1101 Power to amend enactments relating to bodies other than companies

Language requirements: translation

1102 Application of language requirements
1103 Documents to be drawn up and delivered in English
1104 Documents relating to Welsh companies
1105 Documents that may be drawn up and delivered in other languages
1106 Voluntary filing of translations
1107 Certified translations

Language requirements: transliteration

1108 Transliteration of names and addresses: permitted characters
1109 Transliteration of names and addresses: voluntary transliteration into Roman

characters
1110 Transliteration of names and addresses: certification

Supplementary provisions

1111 Registrar’s requirements as to certification or verification
1112 General false statement offence
1113 Enforcement of company’s filing obligations
1114 Application of provisions about documents and delivery
1115 Supplementary provisions relating to electronic communications
1116 Alternative to publication in the Gazette
1117 Registrar’s rules
1118 Payments into the Consolidated Fund
1119 Contracting out of registrar’s functions
1120 Application of Part to overseas companies
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PART 36

OFFENCES UNDER THE COMPANIES ACTS

Liability of officer in default

1121 Liability of officer in default
1122 Liability of company as officer in default
1123 Application to bodies other than companies

Offences under the Companies Act 1985

1124 Amendments of the Companies Act 1985

General provisions

1125 Meaning of “daily default fine”
1126 Consents required for certain prosecutions
1127 Summary proceedings: venue
1128 Summary proceedings: time limit for proceedings
1129 Legal professional privilege
1130 Proceedings against unincorporated bodies
1131 Imprisonment on summary conviction in England and Wales: transitory

provision

Production and inspection of documents

1132 Production and inspection of documents where offence suspected

Supplementary

1133 Transitional provision

PART 37

COMPANIES: SUPPLEMENTARY PROVISIONS

Company records

1134 Meaning of “company records”
1135 Form of company records
1136 Regulations about where certain company records to be kept available for

inspection
1137 Regulations about inspection of records and provision of copies
1138 Duty to take precautions against falsification

Service addresses

1139 Service of documents on company
1140 Service of documents on directors, secretaries and others
1141 Service addresses
1142 Requirement to give service address
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Sending or supplying documents or information

1143 The company communications provisions
1144 Sending or supplying documents or information
1145 Right to hard copy version
1146 Requirement of authentication
1147 Deemed delivery of documents and information
1148 Interpretation of company communications provisions

Requirements as to independent valuation

1149 Application of valuation requirements
1150 Valuation by qualified independent person
1151 The independence requirement
1152 Meaning of “associate”
1153 Valuer entitled to full disclosure

Notice of appointment of certain officers

1154 Duty to notify registrar of certain appointments etc
1155 Offence of failure to give notice

Courts and legal proceedings

1156 Meaning of “the court”
1157 Power of court to grant relief in certain cases

PART 38

COMPANIES: INTERPRETATION

Meaning of "UK-registered company"

1158 Meaning of “UK-registered company”

Meaning of "subsidiary" and related expressions

1159 Meaning of “subsidiary” etc
1160 Meaning of “subsidiary” etc: power to amend

Meaning of "undertaking" and related expressions

1161 Meaning of “undertaking” and related expressions
1162 Parent and subsidiary undertakings

Other definitions

1163 “Non-cash asset”
1164 Meaning of “banking company” and “banking group”
1165 Meaning of “insurance company” and related expressions
1166 “Employees’ share scheme”
1167 Meaning of “prescribed”
1168 Hard copy and electronic form and related expressions
1169 Dormant companies
1170 Meaning of “EEA State” and related expressions
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1171 The former Companies Acts

General

1172 References to requirements of this Act
1173 Minor definitions: general
1174 Index of defined expressions

PART 39

COMPANIES: MINOR AMENDMENTS

1175 Removal of special provisions about accounts and audit of charitable
companies

1176 Power of Secretary of State to bring civil proceedings on company’s behalf
1177 Repeal of certain provisions about company directors
1178 Repeal of requirement that certain companies publish periodical statement
1179 Repeal of requirement that Secretary of State prepare annual report
1180 Repeal of certain provisions about company charges
1181 Access to constitutional documents of RTE and RTM companies

PART 40

COMPANY DIRECTORS: FOREIGN DISQUALIFICATION ETC

Introductory

1182 Persons subject to foreign restrictions
1183 Meaning of “the court” and “UK company”

Power to disqualify

1184 Disqualification of persons subject to foreign restrictions
1185 Disqualification regulations: supplementary
1186 Offence of breach of disqualification

Power to make persons liable for company’s debts

1187 Personal liability for debts of company

Power to require statements to be sent to the registrar of companies

1188 Statements from persons subject to foreign restrictions
1189 Statements from persons disqualified
1190 Statements: whether to be made public
1191 Offences
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PART 41

BUSINESS NAMES

CHAPTER 1

RESTRICTED OR PROHIBITED NAMES

Introductory

1192 Application of this Chapter

Sensitive words or expressions

1193 Name suggesting connection with government or public authority
1194 Other sensitive words or expressions
1195 Requirement to seek comments of government department or other relevant

body
1196 Withdrawal of Secretary of State’s approval

Misleading names

1197 Name containing inappropriate indication of company type or legal form
1198 Name giving misleading indication of activities

Supplementary

1199 Savings for existing lawful business names

CHAPTER 2

DISCLOSURE REQUIRED IN CASE OF INDIVIDUAL OR PARTNERSHIP

Introductory

1200 Application of this Chapter
1201 Information required to be disclosed

Disclosure requirements

1202 Disclosure required: business documents etc
1203 Exemption for large partnerships if certain conditions met
1204 Disclosure required: business premises

Consequences of failure to make required disclosure

1205 Criminal consequences of failure to make required disclosure
1206 Civil consequences of failure to make required disclosure

CHAPTER 3

SUPPLEMENTARY

1207 Application of general provisions about offences
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1208 Interpretation

PART 42

STATUTORY AUDITORS

CHAPTER 1

INTRODUCTORY

1209 Main purposes of Part
1210 Meaning of “statutory auditor” etc
1211 Eligibility for appointment as a statutory auditor: overview

CHAPTER 2

INDIVIDUALS AND FIRMS

Eligibility for appointment

1212 Individuals and firms: eligibility for appointment as a statutory auditor
1213 Effect of ineligibility

Independence requirement

1214 Independence requirement
1215 Effect of lack of independence

Effect of appointment of a partnership

1216 Effect of appointment of a partnership

Supervisory bodies

1217 Supervisory bodies
1218 Exemption from liability for damages

Professional qualifications

1219 Appropriate qualifications
1220 Qualifying bodies and recognised professional qualifications
1221 Approval of overseas qualifications
1222 Eligibility of individuals retaining only 1967 Act authorisation

Information

1223 Matters to be notified to the Secretary of State
1224 The Secretary of State’s power to call for information

Enforcement

1225 Compliance orders
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CHAPTER 3

AUDITORS GENERAL

Eligibility for appointment

1226 Auditors General: eligibility for appointment as a statutory auditor

Conduct of audits

1227 Individuals responsible for audit work on behalf of Auditors General

The Independent Supervisor

1228 Appointment of the Independent Supervisor

Supervision of Auditors General

1229 Supervision of Auditors General by the Independent Supervisor
1230 Duties of Auditors General in relation to supervision arrangements

Reporting requirement

1231 Reports by the Independent Supervisor

Information

1232 Matters to be notified to the Independent Supervisor
1233 The Independent Supervisor’s power to call for information

Enforcement

1234 Suspension notices
1235 Effect of suspension notices
1236 Compliance orders

Proceedings

1237 Proceedings involving the Independent Supervisor

Grants

1238 Grants to the Independent Supervisor

CHAPTER 4

THE REGISTER OF AUDITORS ETC

1239 The register of auditors
1240 Information to be made available to public
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CHAPTER 5

REGISTERED THIRD COUNTRY AUDITORS

Introductory

1241 Meaning of “third country auditor”, “registered third country auditor” etc

Duties

1242 Duties of registered third country auditors

Information

1243 Matters to be notified to the Secretary of State
1244 The Secretary of State’s power to call for information

Enforcement

1245 Compliance orders
1246 Removal of third country auditors from the register of auditors
1247 Grants to bodies concerned with arrangements under Schedule 12

CHAPTER 6

SUPPLEMENTARY AND GENERAL

Power to require second company audit

1248 Secretary of State’s power to require second audit of a company
1249 Supplementary provision about second audits

False and misleading statements

1250 Misleading, false and deceptive statements

Fees

1251 Fees

Delegation of Secretary of State’s functions

1252 Delegation of the Secretary of State’s functions
1253 Delegation of functions to an existing body

International obligations

1254 Directions to comply with international obligations

General provision relating to offences

1255 Offences by bodies corporate, partnerships and unincorporated associations
1256 Time limits for prosecution of offences
1257 Jurisdiction and procedure in respect of offences

LME-001974



Companies Act 2006 (c. 46) lvii

Notices etc

1258 Service of notices
1259 Documents in electronic form

Interpretation

1260 Meaning of “associate”
1261 Minor definitions
1262 Index of defined expressions

Miscellaneous and general

1263 Power to make provision in consequence of changes affecting accountancy
bodies

1264 Consequential amendments

PART 43

TRANSPARENCY OBLIGATIONS AND RELATED MATTERS

Introductory

1265 The transparency obligations directive

Transparency obligations

1266 Transparency rules
1267 Competent authority’s power to call for information
1268 Powers exercisable in case of infringement of transparency obligation

Other matters

1269 Corporate governance rules
1270 Liability for false or misleading statements in certain publications
1271 Exercise of powers where UK is host member State
1272 Transparency obligations and related matters: minor and consequential

amendments
1273 Corporate governance regulations

PART 44

MISCELLANEOUS PROVISIONS

Regulation of actuaries etc

1274 Grants to bodies concerned with actuarial standards etc
1275 Levy to pay expenses of bodies concerned with actuarial standards etc
1276 Application of provisions to Scotland and Northern Ireland

Information as to exercise of voting rights by institutional investors

1277 Power to require information about exercise of voting rights
1278 Institutions to which information provisions apply
1279 Shares to which information provisions apply
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1280 Obligations with respect to provision of information

Disclosure of information under the Enterprise Act 2002

1281 Disclosure of information under the Enterprise Act 2002

Expenses of winding up

1282 Payment of expenses of winding up

Commonhold associations

1283 Amendment of memorandum or articles of commonhold association

PART 45

NORTHERN IRELAND

1284 Extension of Companies Acts to Northern Ireland
1285 Extension of GB enactments relating to SEs
1286 Extension of GB enactments relating to certain other forms of business

organisation
1287 Extension of enactments relating to business names

PART 46

GENERAL SUPPLEMENTARY PROVISIONS

Regulations and orders

1288 Regulations and orders: statutory instrument
1289 Regulations and orders: negative resolution procedure
1290 Regulations and orders: affirmative resolution procedure
1291 Regulations and orders: approval after being made
1292 Regulations and orders: supplementary

Meaning of "enactment"

1293 Meaning of “enactment”

Consequential and transitional provisions

1294 Power to make consequential amendments etc
1295 Repeals
1296 Power to make transitional provision and savings
1297 Continuity of the law

PART 47

FINAL PROVISIONS

1298 Short title
1299 Extent
1300 Commencement
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