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VIA E-MAIL ~er 6F THE SEFRETAR iy
Mr. David Stawick Uy '
Office of the Secretariat
Commodity Futures Trading Commission
Three Lafayette Centre
1155 215t Street, N.W.
Washington, D.C. 20581

Re:  Rule Certification. New York Mercantile Exchange, Inc. Submission
#08.118: Notification of New NYMEX rules and COMEX Bylaw
Amendments

Dear Mr. Stawick:

The New York Mercantile Exchange, Inc. (“NYMEX” or “Exchange™) is notifying the
Commodity Futures Trading Commission (“CFTC” or “Commission”) that it is self-certifying
new NYMEX rules and Commodity Exchange, Inc. (“COMEX”) Bylaw amendments to
harmonize them with CME Group Bylaws and rules. As a note, pursuant to the COMEX
Bylaws, modifications to Article 4, Section 402 (Powers of Committees), Subpart (F) were
subject to: 1) COMEX Governor Committee approval; 2) netice to the COMEX Members; and 3)
the right of COMEX Members to make a written demand for a special meeting within fifteen
days of being provided such notice. No such meeting was requested.

Many of the changes eliminating a COMEX Bylaw are being made because the
provisions are covered elsewhere in CME Group rules. Other changes eliminate discrepancies
and harmonize the COMEX Bylaws with existing provisions in the CME Group Bylaws,
particularly with reference to the functioning of the Board of Directors. A summary of the
significant changes is set forth below. A copy of the changes is included as an attachment to this
letter.

With regard to the COMEX Bylaws, Article 4, Section 402, Subpart (F) has required that
subcommittees or panels of the Facilities, Membership, Business Conduct and Adjudication
Committees be comprised of 70% COMEX Members and 30% NYMEX Members. This
subsection is being amended to: 1) harmonize the names of the disciplinary committees with their
CME/CBOT counterparts — the Probable Cause and Business Conduct Committees; 2) eliminate
the Facilities Committee; and 3) require a simple majority rather than 70% of the members
appointed to subcommittees or panels of the COMEX Membership, Business Conduct and
Probable Cause committees to be COMEX Division Members.

As reflected in the attached NYMEX 402 and 406 rules, NYMEX and COMEX are
adopting the same size requirements for panels of the Business Conduct and Probable Cause
Committees currently required at CME/CBOT: a co-chairman, three members (including non-
member representatives of Member Firms) and three non-members. The modification of the
COMEX Bylaw requires that a majority of the Exchange Members appointed to a panel be
COMEX Division Members, which will preserve COMEX Member participation in disciplinary
matters involving COMEX Members but will allow for more flexibility in constituting the panels,
including the appointment of Member Firm representatives who do not hold or own a
membership.



COMEX Division Membership Rights and Privileges, Article 1, Section 157, Subpart
(F) concerns the NYMEX TPO. This section is being eliminated as the IPO already took place.

Petition Rights, Article 2, Section 207 allows for any matter to be placed on the Board
agenda upon receipt by the Secretary of a written request signed by 10% of COMEX Division
Members; however the Board has no obligation to vote upon the matter contained in the request.
This provision is being eliminated.

Amendments of Bylaws, Article 5, Section 500 has required a 2/3 vote of the Board to
amend the Bylaws. The provision is unique to the COMEX Bylaws and is being eliminated.
Subsequent Bylaw changes will require approval by a majority of a quorum of the Board.

Clearing Department, Article 6 is being eliminated as the generic provisions are
covered in the rules.

Disciplinary and Summary Proceedings, Article 8 is being deleted in its entirety. The
provisions concern a number of topics that are being incorporated into new NYMEX Chapters 4
and 9 and shortly thereafter into NYMEX Chapter 1. Elimination of the Article does not impact
the core rights of COMEX members.

Board, Article 9, Section 903 is being amended to reference the Board or its designee(s)
in order to eliminate inaccuracies in the Bylaws with respect to powers which the Board has
delegated to some other body.

Public or Independent Director, Article 9, Section 942 has been amended to conform to
the definition of Public Director in NYMEX Chapter 1.

Pursuant to Section 5c¢(c) of the Commodity Exchange Act (“Act”) and CFTC Rule 40.6,
the Exchange hereby certifies that the attached rule amendments and new rules comply with the
Act, including regulations under the Act. These changes will be made effective on December 4,
2008.

Should you have any questions concerning the above, please contact Brian Regan at

(212) 299-2207, or the undersigned at (202) 715-8517.

Sincerely,

De’Ana H. Dow
Managing Director,
Government Relations

Attachments:

cc: Ananda Radhakrishnan, Director, CFTC DCIO
Richard Shilts, Director, CFTC DMO



402.

(strikethrough indicates deletions; underlining indicates additions.)

BUSINESS CONDUCT COMMITTEE

402.A. Jurisdiction and General Provisions

The Business Conduct Committee (“BCC’) shall have: 1) jurisdiction over Members with respect to
matters relating to conduct, trading practices, sales practices, trading ethics and market manipulations
or other actions that threaten the integrity of the market; 2) the authority, pursuant to Rule 402.C., to
take emergency actions; 3) the authority, pursuant to Rule 402.D., to take actions against non-
members; 4) the authority, pursuant to Rule 413.B., to conduct hearings on denials of access pursuant
to Rule 413.A,, and 5) the authority to conduct hearings on all matters over which it has jurisdiction.

The BCC shall act through a Panel composed of a chairman, three Exchange members or employees
of member firms and three non-members.

quorum of a Panel shall conS|st of a
majority of the panel, but must mclude at least the chairman, two members or employees of member
firms and two non-members.

Any Panel that conducts a hearing or proceeding shall consist of panelists who possess sufficiently
diverse interests so as to ensure faimess.

No person shall serve on the BCC uniess he has agreed in writing that he will not publish, divulge, or
make known in any manner, any facts or information regarding the business of any person or any other
information which may come to his attention in his official capacity as a member of the BCC, except
when reporting to the Board or to a committee concerned with such information or to the Legal
Department or ComplianceMarketRegulation Department, when requested by the CFTC or other
governmental agency or when compelled to testify in any judicial or administrative proceeding.

All information, records, materials and documents provided to the BCC and all deliberations, testimony,
information, records, materials and documents related thereto shall be treated as non-public and
confidential and shall not be disclosed, except as necessary to further an Exchange investigation or as
required by law.

402.B. Hearings

Hearings by the BCC shall be before a Panel, and shall be conducted by a chairman of the BCC in
accordance with the provisions of Rule 408.

If a Member is found guilty, by a majority vote, the Panel may do one or more of the following:

1. Order the Member to cease and desist from the conduct found to be in violation of these rules, the
rutes of any other exchange owned or controlled by CME Group, or the Commodity Exchange Act;

2. Order the Clearing Member or other Member to liquidate such portion of the open contracts in the
Clearing Member’s or other Member’s proprietary or customers’ accounts, or both, as the Panel
deems appropriate to ensure the integrity of Exchange contracts or to ensure an orderly and liquid
market;

3. Order the Clearing Member or its customer to deposit such additional performance bonds with the
Clearing House as the Panel deems appropriate to protect the integrity of open contracts;

4. Prescribe such additional capital or other financial requirements as it deems appropriate;

5. Restrict the privilege of being affiliated with, employed by or having an interest in, a broker
association or guaranteed introducing broker and/or suspend the trading floor access and/or the
right to associate with a Member;

6. Restrict the Member's access to the Globex platform or any other trading or clearing platform
owned or controlled by CME Group or to supervise the entry of any orders into such platforms by
others;

7. Restrict the Member's access to any trading floor owned or controlied by CME Group;

8. Restrict the Member's ability to trade or enter orders in any or all products of any exchange owned
or controlled by CME Group;

9. Suspend any or all of the privileges of membership;
10. Expel the member;

11. Impose a fine upon the Member not to exceed $1,000,000 per violation plus the amount of any
benefit received as a result of the violation;



12. Issue a reprimand;
13. Prescribe limitations on positions of the Member as may be appropriate;
14. Impose advertising restrictions upon the Member pursuant to these rules; and/or

15. Direct the Member to make restitution, in such amount as is warranted by the evidence, to the
account of any party damaged by the conduct, or to the Clearing Member who has-previously made
restitution to the account of such party.

The Panel may also find that the evidence warrants an adjustment to the account of a party where a
Member, though not in violation of an Exchange rule, has not fulfilled his or its responsibility for proper
execution of such party's order.

When determining whether to impose any of the sanctions listed above, the Panel may consider any
factors determined by the Panel to be relevant in the context of a particular case, including any of the
factors described in the “Sanctioning Guidance to Self-Regulatory Organizations” in the CFTC Policy
Statement Relating to the Commission’s Authority to Impose Civil Money Penalties and Futures Self-
Regulatory Organizations’ Authority to Impose Sanctions: Penalty Guidelines (1994).

If the Panel shall decide by a majority vote that the matter might warrant a penaity in excess of its own
authority, the chairman of the Panel shall refer the matter to the Board for further hearings and decision.

402.C. Emergency Actions
1. The BCC is authorized to determine whether an emergency exists and whether emergency action
is warranted. The following events and/or conditions may constitute emergencies:
a. Any actual, attempted, or threatened market manipulation;
b. Any actual, attempted, or threatened corner, squeeze, congestion, or undue concentration of
positions;

c. Any action {aken by the United States or any foreign government or any state or local
government body, any other contract market, board of trade, or any other exchange or trade
association (foreign or domestic), which may have a direct impact on trading on the Exchange;

d. The actual or threatened bankruptcy or insolvency of any Member or the imposition of any
injunction or other restraint by any government agency, self regulatory organization, court or
arbitrator upon a Member which may affect the ability of that Member to perform on its
contracts;

e. Any circumstance in which it appears that a Member or any other person or entity has failed to
perform contracts or is in such financial or operational condition or is conducting business in
such a manner that such person or entity cannot be permitted to continue in business without
jeopardizing the safety of customer funds, Members, or the Exchange; and/or

f.  Any other circumstance which may have a severe, adverse effect upon the functioning of the
Exchange.

2. In the event that the BCC determines, in the good faith exercise of its sole discretion, that an
emergency exists, it may take any of the following emergency actions or any other action that may
be appropriate to respond to the emergency:

a. Terminate trading;
b. Limit trading to liquidation of contracts only;

c. Impose or modify position limits and/or order liquidation of all or a portion of a Member's
proprietary and/or customers’ accounts;

d. Order liquidation of positions as to which the holder is unable or unwilling to make or take
delivery;

Confine trading to a specific price range;

Modify price limits;

Modify the trading days or hours;

Modify conditions of delivery;

i. Establish the settlement price at which contracts are to be liquidated; and/or

j-  Require additional performance bond to be deposited with the Clearing House.

All actions taken pursuant to this subsection shall be by a majority vote of the Panel members present.
A Member directly affected by the action taken shall be notified in writing of such action. As soon as
practicable, the Board and the CFTC shall be notified of the emergency action in accordance with CFTC
regulations. Nothing in this section shall in any way limit the authority of the Board, other committees,
or other appropriate officials to act in an emergency situation as defined by these rules.

R



406.

402.D. Actions against Non-Members

If the BCC or ComplianceMarketRegulation Department has reason to believe or suspect that any non-
member is conducting trading activities in violation of the Commodity Exchange Act or Exchange rules
or in a manner that threatens the integrity or liquidity of any contract, the committee or

Department may request such non-member and require any Members to

ComplianceMarket-Regulation
appear, produce documents and testify at a ComplianceMarket-Regulation Department interview or
investigation, or hearing to be conducted by the BCC.

If, after the hearing, the BCC determines that the actions of such non-member threaten the integrity or
liquidity of any contract or threaten to violate or violate the Commodity Exchange Act or Exchange rules,
the BCC may:

1. Order any Clearing Member to liquidate all or any portion of such non-member’s position;
2. Order that no Clearing Member accept new positions on behalf of any such non-member;

3. Deny, limit or terminate access of such non-member to the Globex platform or any other trading or
clearing platform owned or controlled by CME Group; and/or

4. Order such action as is necessary to prevent a threat to the contract or violation of the Commodity
Exchange Act or Exchange rules.

PROBABLE CAUSE COMMITTEE

The Probable Cause Commlttee (*PCC") shall receive and review investigation reports from the
li Department. The PCC shall act through a Panel comprised of a
chairman, three Exchange members or employees of member firms and three non-members. Q.Ih@

%A quorum of a Panel shall con5|st of a majorlty of the Panel but must include at least the
chairman, two members or employees of member firms and two non-members. The

Regulation Department is not required to provide notice of its intent to appear before the PCC to
request charges.

Each Panel shali consist of panelists who possess sufficiently diverse interests so as to ensure faimess.

The PCC shall have the power to compel any Member to appear before it and to produce all books and
records relevant to the subject matter under investigation. No Member or subject of an investigation
shall have the right to appear before the PCC or make any written submission on his behalf.

A Panel shall endeavor to review an investigation report prepared by the

Department within 30 days of receipt of a report the Panel deems to be complete. The Panel shall, by
majority vote, take one of the following actions: If the Panel determines that disciplinary action is
unwarranted it shali direct that no further action be taken or that a warning letter be issued. If the Panel
determines that a reasonable basis exists for finding that a violation of an Exchange ruie may have
occurred which may warrant disciplinary action, it shall issue appropriate charges. The Panel shall
direct the ComplianceMarket-Regulation Department to give notice of the charges to the respondent in
accordance with Rule 407.B. and to the appropriate BCC Panel chairman.

The ComplianceMarketRegutation Department may appeal to the Board any refusal by a Panel {o issue

those charges requested by the %@g_eMarket—ReguJaﬂen Department. If such an appeal is
requested, the Board shall conduct a hearing on the matter in accordance with the procedures in Rule

411.

No person shall serve on the PCC unless he has agreed in writing that he will not publish, divulge or
make known in any manner, any facts or information regarding the business of any person or entity or
any other information which may come to his attention in his official capacity as a member of the PCC,
except when reporting to the Board or to a commitiee concerned with such information or to the Legal
Department or ComplianceMarket-Regulation Department, when requested by the CFTC or other
governmental agency or when compelled to testify in any judicial or administrative proceeding.

All information, records, materials and documents provided to the PCC and all deliberations, testimony,
information, records, materials and documents related thereto shall be treated as non-public and .
confidential and shall not be disclosed, except as necessary to further an Exchange investigation or as
required by law.



This document identifies only those COMEX Bylaw provisions for which staff is recommending revisions.
It does not include the entirety of the COMEX Bylaws.

(_strikethrough indicates deletions; underlining indicates additions.)

Section 101. ELGIBILITY-CRITERIA-AND-PROCEDURESRESERVED

Revisions to COMEX By-Laws — December 2, 2008 Page 1
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Section 157. COMEX DIVISION MEMBERSHIP RIGHTS AND PRIVILEGES

[Subsections (A) — (E) are unchanged.]

1994 Reserved,

[The remainder of the Section is unchanged.]

Section 158. ADDITIONAL COMEX DIVISION MEMBER RIGHTS

[Subsections (A) and (B) are unchanged.]

(C) Membership Privileges
[Subsection (C)(1) is unchanged.]

(2) NYMEX may make changes to capital or eligibility requirements for becoming
and maintaining Member or non-Clearing Member Firm status; provided that any such changes that are
material must be reasonably related to then-current market conditions and commonly accepted lndustry
practices. Notwithstanding anything in this paragraph or in these By-Laws ¢
Section-804)-all clearing members for COMEX Division contracts shall be required to own at least two
COMEX trading rights as a condition for such clearing membership.

[The remainder of the Section is unchanged.]

Section 207. PEHHON-RIGHTSRESERVED

Section 301. POWERS OF THE BOARD

[Subsection (A) is unchanged.]
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(B) Without limiting the generality of the foregoing and subject {o paragraph (D) of this
Section, the Board shall have the following powers:

[Subsection (B)(1) is unchanged.]

(2) the Board may fix, from time to time, the fees or other compensation to Directors
and to Members of any committee of the Board for services rendered in performing these duties as such,
including compensation for Public-er-independent Directors which may differ from the compensation for
other Directors;

[The remainder of the Section is unchanged.]

Section 302. CHAIRMAN OF THE BOARD OF DIRECTORS
[Subsection (A) is unchanged.]
(B) ReservedThe-Ghairman-shallbe-an-ex-officio-member-of-al-Commitiees-

[The remainder of the Section is unchanged.]

Section 303. VICE CHAIRMAN OF THE BOARD OF DIRECTORS
[Subsection (A) is unchanged.]

(B) if the Chairman is absent or unable or unwilling to perform his duties, the Vice Chairman
shall exercise and shall perform the duties of the Chairman. If both the Chairman and the Vice Chairman
are absent,-or unable or unwilling to perform the duties of Chairman, the Chief Executive OfficerPresident
shall exercise and perform the duties of the Chairman. If the Chairman, Vice Chairman and Chief
Executive OfficerRresident are all absent—er unable or unwilling to perform the duties of Chairman, a
quorum of the Board, by majority vote, may choose an acting chairman from the remaining Directors.

Section 307. RESIGNATION AND REMOVAL OF DIRECTORS |

(A) Any Director may resign at any time by givingtendering written notice of-his-resignation-to
the Chairman of the Board, if any, t hief Executive Officer or the SecretaryBeard. Unless otherwise
stated in a_notice frsininit hall k effcwhnr ived by th |erowhomiisdire ed

. Further a re3|gnat|on from
the board of dlrectors of NYMEX shaII be deemed a snmultaneous resngnatlon from the Board. NYMEX
shall take such action, including, without limitation, removing a Director, as required to ensure that the
members of the Board are identical to the members of the board of NYMEX.

Section 308. FILLING OF VACANCIES

A——In the event there is a vacancy among the Directors caused by the death, removal or
resignation of a_Director, such vacancy may be filled by a majority of the Board of Directors then in offic
and_any Director elected to fill such vacancy shall have the same remaining term as that of his or her

predecessorshall-be-filled-by-a-vote-of NYMEX.
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A
apprepnate—Regular meetings of the Board may be held W|thout call or notlce at such tlmes and at such
places. within or without the State of Delaware, as shall be fixed by resolution of the Board gf Directors-as
may-from-time-to-time be-determined-by-the Board. Special meetings of the Board may be called by the
Chairman_of the Board, ifthere-be-one;-the-Presidentthe Chief Executive Officer, or by-a majority of the

Board of Directors_then in office and may be held at any time. date or place w1th|n or without the State of
Dglgwarg as the person or persons calling the meeting shall fix. Notice thereof-statingof the time and-the
place_of special meetings shall be delivered personally or by telephone to each Director or sent by first-

lass mail or telegram, char repaid, addr d ach Director at that Director’'s addres it i

hown on the records of the Corporation. If the notice is mailed, it_shall be ited in_the United States
mail at least four days before the time of the holding of the meeting. If the notice is delivered personally
or lephone or telegram, it shall elivered personally or fephone or to th legraph compan
at least 48 hours before the time of the holding of the meeting. _Any oral notice given personally or by
telephone may be communicated either to the Director or to a person at the office of the Director who the
person giving the notice ha§ reason to believe will promptly communicate it to the Director. The notice

need not cify the e or the place of the meetin |f the meetin is to be held rincipal
xecutlve ofﬁce of the Corgoratlon . en h Di i

r
4!3-

[The remainder of the Section is unchanged.]

Section 401. EXECUTVE COMMITTEEGENERAL PROVISIONS

A) neral. To the fullest nt permi | w the Board of Directors_shall have the
ower {o oint, and t lega thority to h committees of the Board of Dir rs as it determines

to be appropriate from time to time.
(B) Additional and Standing Committees. In addition to such committees as may be

authoriz he Board of Dir rs from tim time, the rporation_shall hav h additional and
din ittees, which shall be fs ch_persons havin ch powers and i
rovided i i icipating i

any committee to the extent provided in the Rules.
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Section 402. POWERS OF COMMITTEES

[Subsections (D) and (E) are unchanged.]

(F) So long as open outcry trading continues to exist in the COMEX Division, a_majority of
the Exchan rs appoin o _subcommittees or panels of the Facilities-Committee-Membership,
Business Conduct and Probable CauseAdjudication Committees relating to COMEX Division facilities;
membership processes or disciplinary action regarding COMEX Division Members shall be comprised-of

at—least—?@%—ei—COMEX Division Members 1he—Eaeeree—Gemmr#ee—subeemmrttee—re¢anﬂg—te—the

ak- Th|s provrsron is subject to
amendment to comply wrth any regulatory requrrements lmposed by the CFTC. If public participation is
increased by NYMEX with respect to NYMEX subcommittees or panels, then public participation with
respect to COMEX subcommittees or panels may be increased to the same extent.

Section 403. COMPOSITION OF COMMITTEESRESERVED
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Section 405. REMOVAL,RESIGNATION-AND VACANGIESRESERVED
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Section 408. SUBCOMMITTEES-AUTHORIZEBRESERVED

Section 500. AMENDMENT OF BY-LAWS

(A) Subject to Section 205 and paragraph (B) of this Section 500, any By-Law may be
| adopted, amended or deleted by the Board-by-a-vote-of- two-thirds-ofthe-entire-Board. The proposed By-
Laws, amendment, or deletion shall be adopted by the affirmative vote of the NYMEX Member. Notice of
the propesed-By-Law, amendment or deletion must be given in accordance with Section 203 and shall
specifically set forth the entire By-Law, amendment, or deletion-prepesed.

[The remainder of this Section is unchanged.]

ARTICLE 6
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ARTICLE 8
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Section 903. BOARD

The term "Board" or "Board of Directors" shall mean the Board of Directors of Commodity

Exchange, Inc._or its designee(s).

Section 913. COMEX OPTION MEMBERS

The term "COMEX Option Member" shall mean those persons having the rights set forth in
Sections 2.8081 through 2.6786 of the Rules.

Section 929. MEMBER
The term "Member" shall mean any person or entity with any of the trading privileges on the

COMEX Division set forth in Section 157(A) or under the Rules, including with respect to COMEX Option
Members under Sections 2.6081 through 2.8667 of the Rules.

Section 936. NYMEX-HOLDINGSRESERVED

Section 942. PUBLIC ORINBERENDENT DIRECTOR

The term “Public ertndependent-Director” shall mean any individuals who (i) gualifies as an

in ndent_director under _applicable listing standar ii not_have tradin rivileges at th
Chi rcantile Exchan the ard _of Trade of the City of Chi the New York Mercantile
Exchan r th mmodity Exchange, and (jii) is not an offi rincipa! or emplovee of a member firm

or clearing firm of any of the exchanges identified in (ii) abovearenot-Members-or-employees—of-the
Excl Y T > l m ” £ i i NYMEX
Holdings.
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